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ADVERTISEMENT 


TO    THE 


PRESENT    EDITION. 


HP  HE  republication  of  this  work  has  long  been  a  dc* 
^  firable  oh\t6i,  towards  extending  the  ufeful  purpofes 
of  it  to  the  hands  of  a  very  numerous  and  refpe^bable  pare 
of  the  profeflion,  who  have  hitherto  been  prevented  mak- 
ing that  acquifition  from  the  great  fcarcity  of  complete 
copies  to  be  met  with,  even  at  the  very  enlarged  price,  to 
which,  from  its  acknowledged  merit,  it  had  gradualljr 
arrived, 

Thjs  New  Edition  has,  however,  been  fulpended  in  de- 
ference to  the  interefts  of  the  Univerfity  of  Oxford,  (to 
whom  the  author  had  bequeathed  the  remaining  copies 
of  his  work,  as  part  of  a  fund  for  the  inftitution  of  the  Law 
Lcfture  in  that  Univerfity,)  on  the  prefumption  that  the 
undertaking  might  have  been  deemed  eligible,  as  conducive 
towards  promoting  the  intentions  of  the  founder  of  thac 
learned  inftitution. 

The  prefcnt  undertaking  having  accordingly  been  pro- 
pofed  to  the  Vice-chancellor  of  Oxford,  and  referred  to 
the  delegates  of  the  prefs,  it  was  on  the  part  of  the  Uni- 
verfity relinquiftied,  as  incompatible  with  the  ftate  of 
the  Vinerian  fund,  which  determination  was  obligingly 
communicated  to  the  prefcnt  proprietors,  with  the  moft 
liberal  encouragement  to  proceed  with  th(:ir  propofed  re- 
publication. 

It  remains  only  to  explain  the  plan  on  which  this  work 
is  intended  to  be  executed  ; 


The  General  Abridgment  of  Law  and  Equity  of 
Mr«  Finer,  will  be  republifhed  from  the  original  edition  in 
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ADVERTISEMENT- 

the  reduced  form  of  the  two  firft  volumes  now  prefented  ta 
public  notice^  with  fuch  corrections  as  appear  neceflary  on 
a  careful  perufalj  and  by  occafionally  confuldng  the  original 
authorities* 

The  fubjeft  rhatter  which  was  extradled  and  tranflated 
from  Lordf  Chief  Juftice  i?^//A  Abridgment  by  Mr. 
Vinery  and  accordingly  diftinguiihed  in  the  original  edition 
by  the  old  Englifh  black  letter,  is  in  this  edition  alfo  diltin^ 
guifhed  without  the  ufe  of  that  kind  of.  letter,  by  placing 
brackets  [  ]  at  the  beginning  and  end  of  each  placitum  or 
paragraph  which  has  been  fo  incorporated  from  the  valu-» 
able  work  of  Lord  Rolle. 

The  reduftion  of  fize  has  made  fome  .alteration 
neceflary  in  the  mode  of  diftinguilhing  the  pages  o^ 
the  original  edition,  to  which  all  the  references  in  the  law 
books  have  hitherto  of  courfe  been  made :  on  that  account, 
where  the  commencement  of  each  page  does  not  coincide 
with  the  former  edition  as-ufual  at  the  top  of  the  leaf,  it  is 
pointed  out  by  the  figures  in  the  margin,  and  in  fome  in- 
ftances  more  minutely  by  a  mark  of  reference  placed  in  the 
text;  at  the  fame  time  the  convenience  is  prefer /ed  of 
finding  the  number  of  the  page  where  it  is  ufually  looked 
for,  in  the  corner  of  it,  agreeable  to  a  method  which  has 
been  lately  adopted  and  approved  in  Ibme  other  inftances. 

The  Tables  of  Contents  to  each  volume  refpeftively, 
which  in  the  original  edition  referred  the  reader  to  the 
general  head  and  fubdiviQon  only,  are  now  improved  by 
the  addiuon  of  the  numbers  of  the  pages,  by  which  the 
convenient  ufe  of  the  work  will  be  much  promoted.  The 
like  addition  will  be  made  to  the  general  Indexes,  in  which 
feveral  other  neceflary  improvements  will  alfo  be  made. 

On  the  completion  of  the  prefent  undertaking,  it  is 
propofed  to  compile  a  Supplement  from  the  books  of 
Keports  of  Adjudged  Cafes,  which  have  taken  place  fince 
Mr.  Viner's  time,  agreeable  to  the  plan  which  the  learned 
author  appears  to  have  recommended  at  a  future  period. 
Of  this  part  of  the  undertaking,  further  information  will  bQ 
given  in  the  courfe  of  the  prefent  publication. 
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S^upplemetit  to  Wiinn's  "Mmfimm^ 


A  HE  Subfcribers  to  Viner^s  Aeridgmemt,  and 
the  Public  at  large,  are  refpeftfuUy  informed,  that 
the  Supplement  to  that  Work,  containing  an 
Abridgment  of  the  Modern  Determinations,  has 
been  fome  time  pad  preparing  for  publication, 
under  the  hands  of  feveral  Gentlemen  engaged  in 
the  execution  of  diftinft  parts  of  that  undertaking  ; 
and  that  it  is  intended  by  the  Proprietors,  to  put 
part  of  the  Work,  now  ready,  immediately  to  prcfs ; 
and  that,  on  the  firfl;  day  of  next  Michaelmas  Term, 
Propofals  will  be  iffued  for  the  publication.of  the 
Work,  when  the  Firfl;  Volume  will  be  printed,  and 
ready  for  infpeclion,  with  a  full  Explanation  of  the 
Extent  and  Plan  of  the  Execution  of  the  Work^ 
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(A)  Of  Writs.     By  PlaintiflTs  ovon  Jbewlng. 

» 

I.  CT^RESPASS  upon  the  cafe  againft  a  miller*  The  writ  was 
JL  quod  cum  prad*  quer.  &c.  molere  dehuerunt  Jine  muitura, 
&c.  prxdi^'  def.  prsedi^ium  querentem^n^  multura  molere 
w  i^  armis  impedivitf  &c.  and  was  abated  ;  for  it  appears  that  he 
ought  to  have  general  writ  of  tfefpafs  of  his  com  carried  away 
by  force  and  arms.  The'l.  Dig.  117.  lib.  io«  cap.  27.  S.  3.  cites 
Mich.  41  E.  3.  24.     Vide  43  E.  3.  29.  44  E.  3.  20. 

2.  In  general  writ  of  trefpafs  of  a  horfe  taken,  it  appeared  by  He  ought  t© 
the  replication  of  the  plaintiff,  that  it  was  taken  in  the  high  Jlreet  ^^'  *  A*" 
of  the  king  ;  upon  which  the  opinion  was,  tl>at  the  writ  ought  to  upon  the 
abate,    and  that  the  plaintiff  ought  to  have  fpecial  ^vrit,    &c^  ftatuteof 
Thcl.  Dig.  117.  lib.  10.  cap.  27.  S.  6.  cites  Mich.  43  E.  3.  30.      f^'J^-c'S^* 

prohibits  the  taking  diiheiTes  by  any  but  the  King  or  his  officers,  having  fpecial  authority,  out  of  hii 
fee,  or  in  the  King's  highway,  or  in  the  common  ftreet.  43  £.  3.  30.  a.  pi.  16.  But  the  Reporter 
cites  II  R.  2.  that  in  replevin  fuch  writ  was  maintainable,  notwithdonding  he  might  have  his  wril 
upon  his  cafe  Firzh.  Avowry,  pi.  %"}•  cites  Trin.  11  R.  z.  accordingly. 

« 

3,  Precipe  quod  reddat  againjl  tnvo  ;  the  one  difclaimedy  the  other 
vouched  him.  The  demandant  confeffed  that  he,  luho  difclaimedy  had 
nothing,  and  counter^pleaded,  that  he  nor  his  ancejiors,  &c.  And 
upon  the  confeifion  the  writ  was  abated.  Br.  Brief,  pi.  151.  cites 
21  E.  3.  33. 

4.  Afftfe  of  land  in  2  vills,  and  makes  his  plaint  of  all  the  land 
in  one  vill,  all  the  writ  {hall  abate ;  per  Cur.  Br.  Brief,  pi.  16. 
(bis)  cites  9  H.  6.  42. 

5,  Detinue  of  charters  inclofed  in  a  chefl.  The  defendant  came  by 
exigent,  and  the  plaintiff  declared  of  one  charter  in  fpecial ;  and*  the 
defendant  of  the  refl  nvaged  his  law,  and  did  it  immediately  ;  and  cf 
the  charter  in  fpecial  he  faid,  that  he  did  not  detain,  and  the  others 
e  contra.  AndPafton  J.  held  clearly,  that  the  writ  (hall  abate  by 
the  declaration  of  the  plaintiff  himfelf,  tecaufe  he  declares  of  a 
charter  concerning  frank'-tetument,  of  nvhich  exigent  does  not  lie ;  for 
a  man  cannot  join  in  one  and  the  fame  writ  a  ^ing  whereof  of 
parcel  the  procefs  fhall  he  diftrefs  infinite,  and  of  the  refl  exigent '; 
and  if  this  had  been  apparent  in  the  writ,  the  writ  fhall  abate 
clearly  j  and  fo  where  it  appears  \n  the  declaration  by  him.     But 

Vol.  I.  B  quxTc 


I  *  abatements 

quaere  of  this  opinion  '^  for  ^s  is  often  permitted  elfewbere,  Br. 
Brief)  pL  236.  cites  14  H.  6.  i. 

6.  Where  the  writ  abates  in  phrt  of  the  plaintiff's  own  (hewing, 
tliere  it  abates  in  the  whole  ;  per  Frowike  Ch.  J*  Kelw.  56.  M. 
20  H.  7.  pi.  5. 

7.  In  maintenance  again/t  twOf  the  one  pleaded  that  he  luas  the 
partes  attorney^  and  retained  counfel  for  his  client^  and  gave  los. 

Til  rf  ^  maftet^s  money  ;  and  the  plaintiff  /aid  that  he  gave  40  d.  to 
the  juryy  &c.  and  the  others  e  contra  ;  and  the  other  pleaded  not 
gmltji  and  all  found  for  the  plaintiff.  And  per  tot.  Cwr.  except 
Needham,  becaufe  ue  action  is  brought  of  joint  maintenance, 
and  the  plaintiff  in  pleading  has  confeffed  of  record  that  it  was  of  fe*^ 
veral  maintenances^  the  writ  fliall  abate  by  his  confefTion,  where  by 
the  law,  if  fuch  matter  had  been  found  by  verdiB^  the  plaintiff  fbould 
have  recovered;  or  if  part  had  been  found  for  him^  and  part  againfl 
him ;  and  fhould  have  been  amerced  for  the  reft ;  as  in  tref^ 
pafs  againfl  2,  who  plead  not  guilty j  the  one  is  found  guilty  of  part ^ 
and  acquitted  of  the  refi  j  and  the  other  is  found  guilty  of  the  rejiy 
and  acquitted  of  the  firfl  part ;  or  in  decies  tantum  it  is  found  that 
they  took  money  feverally^  the  plaintiff  ftiall  recover.  Br.  Brief,  pi. 
245.  cites  36  H.  6.  27. 

8.  Where  the  King  granted  to  thofe  of  P,  conufance  of  pleas  ariftng 
in  P.  and  that  no  burgefs  of  P.  fhall  be  impleaded^  unlefs  in  P,  of 
any  aB  done  there^  in  an  a£lion  againft  a  burgefs  he  pleaded  it 
to  the  writ,  by  which  the  writ  was  abated  by  award,  becaufe  by 
the  count  it  appeared  that  the  trefpafs  was  in  P.  Br.  Brief,  pi.  323. 
cites  9  H.  7.  12. 

7  Mod.  S9«  p.  If  a  man  demands  a  debt  of  20  /.  and  confeffes  he  has  no  right 
^**  to   10/.  of  it ;  or  demands  100  acres,  and  confeffes  he  has  no 

right  to  50  of  them,  no  doubt  the  Court,  ex  officio,  or  the  party> 
either  by  plea  in  abatement,  or  as  amicus  curiae  at  Ipaft,  might 
take  knowledge,  and  abate  the  writ.  But  if  they  went  on  to  iffue, 
and  a  verdiB  be  given  where  the  ftatute  gives  relief,  it  doth  as 
well  when  it  appears  of  the  party's  (hewing  as  otherwife^  Hob- 
279.  Mich.  13  Jac.  in  Qanrickard's  Cafe. 

10.  It  is  regularly  true,  that  if  the  plaintiff  himfelf  difcovers  to 
the  Court  any  thing,  whereby  it  may  appear  that  he  had  no  caufe 
of  aBion  when  he  commenced  it,  his  writ  (hall  abate. .   As  if  he 
will  demand  a  debt,  or  diftrain  for  a  rent  before  the  day  of  pay- 
ment, of  his  own  (hewing  it  is  againft  him.     Hob.  199.  Mich. 
15  Jac.  in  Cafe  of  Brickhead  v.  the  Archbi(hop  of  York. 
Asif  tm&n        II.  So  if,  of  his  own  (hewing,  though  he  had  caufe  of  aSlion^ 
haiftf«/r  to   y^  i^  ^^j  |-^  another  manfier,  it  will  be  aeainft  him.     Hob.  199. 
tr^ajTa-     i^  Cafe  of  Brickhead  v.  the  ArchbKhop  of  York. 

gainfi  2,  and 

Be  brings  bis  tvrit  agahift  one  of  them>  and  after  cvnjejftt  the  trejpufs  to  bt  dont  hy  the  tnoo^  his  writ 
fliall  abate.    TheloaTs  Dig*  lib.  5.  cap.  18.  S.  i.  cites  Mich.  9  H.  6.  36.  So  if  he  declares, 

that  he  with  the  other  did  the  trefpafs*  Hob.  199.  in  cafe  of  Brickhead  ▼.  the  Archbiihop  of 
York.  But  if  he  brought  his  adion  againft  one  alone,  and  die  defendant  had  f  leaded  that  ht 

wirb  otbers  did  tbt  treffafs,  and  that  the  plaintiff  bad  rcieafcd  to  tbi  otber^  and  the  plaintiff  denies  the 
releafe,  whereby  he  dotti  in  a  manner  confefs  that  the  other  were  joint  trefpaffors,  yet  this  z€t\on  /hall 
Aot  abite.  Hob.  199*  in  cafe  of  Brickbvad  Ti  ArcbVUbof  of  York*-  1  n  Rep.  5.  b.  Hob.  x64. 
«6i.  9  Rep.  53* 
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(B)  Abatement.     Bf  Ad  of  the  Party* 

t.  TF  a  man  brings  ccflavit  againfl  N.  vfho  aliens  to  S-  pending  the  If  a  tord 

^   wrk,  and  the  demandant  takes  the  rent  and  homage  of  S.  and'  *7"'^Vi^1 
ajter  recovers  agatnft  N.  there  S.  may  avoid  the  recovery ;  for  by  /^„,„^  i^  , 
the  accieptance  of  the  rent  and  homage  the  writ  is  abated,  and  fiofs  a 
the  aftion  extinia.     Qijaerc.     Br.  Ccflavit,  pi.  15.  cites  21  E.  3.  ^^^jl^ 

1 8.  per  Sfone.  doesbomag§ 

to  tbf  hri 
pending  the  writf  and  after  the  lord  rtcoveti,  the  TeoBee  may  falfify  the  recorety;  for  the  writwat 
abated  by  the  takJAg  of  the  homage*    Br.  Faux  de  Recov.  pi.  1 5.  cites  36  H.  6.  i%» 

2-  It  feems  that  zfufpenJUn  of  the  ofHon  for  a  timey  by  the  a^  of     [  3  ] 
the  plaintiff"  himfelf ^  pending  the  writ^  is  an  abatement  of  the 
writ,     Br.  Brief,  pi.  308.  cites  42  AfT.  ai. 

3.  -4^  of  rent  againjl  W.  and  R.  R.  tnade  default,  and  Wr 
appeared,  and  anfwered  as  tenant  of  the  land  and  peruour  of  the 
rent.  (Quaere  how  he  can  be  tenant  and  pernour ;  but  he  may 
be  tenant  and  deforceor,)  and  that  the  land  was  given  in  tau 
to  A.  his  anceftor,  and  conveyed  by  defcent  to  his  mother ;  and 
that  the  mother  died,  and  the  land  defcended  to  him  pending,  the 
writ,  judgment  of  the  writ.  The  plaintiff  faid  that  R.  father  of 
Wm  bad  the  land  by  the  curtefy  the  day  of  the  wri^purchafed^  and 
furrendered  to  W*  pending  the  writ^  to  which  JV*  agreed^  by  which 
W.  became  tenant,  and  yet  is  \  and  W.  not  knowing  of  the 
furrender,  demurred  in  law  \  and  the  truth  ivasy  that  R*  fur-' 
rendered  to  W,  pending  the  writ,  and  died  pending  the  writ.  And 
per  June  Ch.  Baron,  the  writ  is  good)  for  me  taking  of  the 
furrender  b  the  aff  of  the  tenant  pending  the  writy  which  makes 
it  goody  as  a  purchafe  pending  the  writ  makes  the  writ  good :  for 
if  the  tenant  by  uie  curtefy  had  charged  the  laud,  he  ihould 
have  held  charged.  *  But  Rolf  contra  \  for  if  writ  of  entry  be 
brought  againft  W.  after  the  furrender,  be  Jball  be  fuppofed  in  by 
the  mother;  ans(  if  the  fon  dijeifes  a  man  to  the  u/e  of  hif  father^ 
and  ai&fe  is  brought  againft  father  and  fon,  if  the  father  dies, 
the  writ  (hall  abate.  Pafton  faid,  in  praecipe  quod  reddat  againft 
the  fon,  after  the  furrender,  he  fhall  have  his  age  and  all  ad-  ^ 
vantages,  as  if  he  had  come  to  the  pofleflion  by  defcent,  and 
therefore  the  writ  ftiall  abate ;  quod  Hulfe  conceiHt.  And  all 
the  ferjeants  denied  it,  by  which  the  tenant  was  awarded  to 
anfwer.  Quod  nota.  But  Rolf  had  his  challenge  thereof.  Quod 
nota.  Ana  quaere )  for  it  is  a  good  cafe.  Br.  Brief,  pi.  240. 
cites  I  H.  6.  I. 

4*  In  cui  in  vita  of  3  acresy  it  was  agreed,  that  if  the  demand^ 
ant  bj  another  action  recovers  one  of  the  3  acresy  and  entersy  it  ihall 
abate  all  the  writ,  becaufe  it  is  the  zGt  of  the  demandant  to 
recover  it,  and  to  enter,  and  therefore  fhe  fhall  abate  her  cui  in 
vita.  Quod  nota,  that  recovery  in  aflife  of  parcel  of  the  land 
ihall  abate  the  cui  in  vita  for  all  the  3  acres.  Br.  Brief,  pi.  338. 
cites  I  £.  4.  3.  4.  and  2  £.  4.  lo. 

B  2  5.  Every 
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2SiB.ttmtnu 

y.  Every  dlfcontlfiuance  of  procefs  abates  the  original,  but  not  a 
mtfcontlnuance.  Bulft.  143.  Arg.  cites  i  H.  7.  i.  b.  and  21  H. 
7.  10.  b. 

6.  If  the  plaintifF  in  quare  impedit  be  nonfuit  after  appearhnce^ 
dtfcontinue  his  fuit,  or  be  made  a  knight  pending  the  writ,  thefe 
are  his  own  a£bs,  and  fhall  abate  the  writ.  7  Rep.  27.  b.  Pafch. 
40  Eliz.  Sir  Hugh  Portman's  Cafe. 

7.  B.  brought  trefpafs  vi  &  armis,  for  taking  his  horfe  the  14th 
of  O£lobcr.  The  defendant  juftfies  as  hailyy  isfc.  for  an  if  ray  ; 
and  that  he  delivered  it  to  the  plaintifF  tJie  i6th  of  O^obcr. 
And  the  plaintifF  replies^  That  the  defendant  himfelf  faid  that  the 
1 6th  day  of  Oftober,  before  the  re^livery^  he  had  ufed  and  worked 
the  faid  horfe,  Refolved,  0.1  demurrer,  that  by  his  acceptance  of 
his  horfe,  be  it  before  or  hanging  the  a£tion,  the  plaintiff  has 
not  abated  his  writ.     Noy  up.    Bagfhaw  v.  Gawen. 

8.  In  anion  for  words  agaifi/l  baron  and  fenuy  the  baron  died^ 
^nd  pending  the  fuit  tht  feme  took  another  hufband ;    the  Court 

inclined,  that  the  writ  was  abated,  becaufe  the  defendant  by 
her  marriage  had  changed  her  name  \  but  todc  time  to  advife. 
Sty.  138.  Mich.  24  Car.     White  &  Ux.  v.  Harwood  and  Ux. 


See  tit. 
Othet  Ac« 
tion. 

[4] 


(Cj^Abatement.     By  other  Adion. 


I.  iT  is  faid,  That  if  tenant  by  elegit  be  ot^fledy  and  he  brings 
^\f^  ^'^^  ^^  ^^^  rfv^r/icn  brings  another  affife,  as  to  the  one 
rfie  writ  of  the  other  fhali  abate.  Thcl.  Dig.  192.  lib.  12. 
cap.  30.  S.  27.  cites  Mich.  12  H.  6.  4.  and  Mich.  48  £.  3.  21. 
where  it  is  faid,  That  the  law  is  fo  in  all  the  cafes  where  two 
masf  bring  aiUcn  for  the  fame  thing  fever  ally* 

2.  if  feveral  perfons  bring  fe^vefal  anions  for  the  fame  thing  to 
which  thfjy  have  all  equal  right,  and  the  writs  are  all  returned 
'on  the  fame  day,  they  fliall  all  abate,  becaufe  it  is  uncertain  to 
the  Court  (if  the  tenants  cojifcfs  tlie  actions)  to  whom  they 
ihall  award  feifih,  fince  their  titles  are  all  alike,  and  all  returned 
at  one  and  the  fame  day,  for  the  date  in  this  cafe  is  not  ma- 
terial ;  for  they  are  not  of  record  before  the  return ;  and  for 
the  uncertainty  all  the  writs  fliall  abate.  Arg.  PI.  C.  10.  b.  in 
ManfelFs  Cafe. 

3.  Two  a£bions  were  brought  at  the  fame  time  againft  the 
defendant  for  the  fame  tiling,  with  fome  little  immaterial  variation 
in  the  duty  prcfcribed  for.     The  defendant  averred,  that  both 

'tas^ueToft    ^'^^^  ^^^  ^^  {^me  duty,  and  fo  pleaded  the  one  in  abatement  of 
two  ".vritt     the  other,  mutually  j  and  they  were  both  abated.    Frcem.  Rep. 
^figainfithe     401.  pi.  C26.  Trin.  167C.     The  Mayor,  &c.  of  London,  v.  B. 

Jame  defend^ 

artt  fcr  the  fame  thtrg,  the  firft  not  being  determined,  the  fecond  writ  fhall  abate  j  for  the  law  abhors 
mulupliclty  of  anions;  and  will  not  allow  that  a  man  Ciall  be  twice  arrefted,  or  twice  attached  by  hit 
goods  for  the  fime  thing  ;  for  if  ioy  he  might  fufier  in  infimtum.  G.  Hid.  of  C.  B.  aoj,  2o6i 
New  Abr.  13-  Las^chc  lame  words,  and  [q  goes  on  tr^nfcribing  for  a  long  way. 


Whenever 
it  appears 
en  the  re- 
tordy  that 


4.  An 


abatement* 

4.  An  aBhn  brought  in  the  Marjbdjea  -wz&Jtaid  if  habeas  corpus^ 
and  removed  into  B.  R.  where  the  p/aint^  delivered  a  declaration  t«j- 
rying  from  the  former  plaint.  The  defendant  pleaded  the  plaint 
in  the  Marihalfea,  and  the  removal  thereof,  and  that  it  was  for 
one  and  the  fame  caufe  of  a£l:ion.  Upon  demurrer  it  was  held. 
That  the  habeas  corpus  dt)es  not  remove  the  caufe  of  the  inferior 
court ;  and  a  plaint  pending  in  an  inferior  court  is  no  plea  to 
an  a£lion  brought  in  the  courts  at  Weftminfter ;  and  there  is 
difference  between  ^  recordari,  certiorari,  and  a  habeas  corpus. 
And  judgment  was,  that  the  defendant  ihould  anfwer  over.  2  Ld. 
Raym.  Rep.  1102.  Hill.  3  Ann.  Seers  v.*  Turner. 

(1))   By  taking,  &c.  the  Thing  fued   for,   or  in 

Difpute. 


I.  tN   debt  of   lol.  the  defendant  fatd^  That  the  plaintiff  has 
-*•   received  5  /.  of  it  pending  the  writ ;  and  no  plea,  but  (hall 


S.  P.  Br. 
Dctte,  pi.  2. 
cites  5  H. 

anfwer  to  the  debt ;  but  acquittance  of  part  fuffices  to  difcharge  all  ?•  4»»  p« 
the  aftion.     Br.  Dette,  pi.  137.  cites  3  H.  7.  3.  v^^'^TcJ^ 

Debt  upon  obligauon  of  %ol,  upon  condition  to  pay  loA  &c.  the  defendant  f  leaded  payment  of  part  of  the 
1  o  /•  pending  the  vfrit,  this  is  a  good  plea  to  the  writ,  per  Brian  ;  and  per  Cur.  it  is  a  good  plea  to  piead 
payment  of  the  fum  in  the  condition ;  and  this  by  reafon  of  the  condition ;  for  otherwife  payment  is  no  plea 
in  debt,  unicfi  it  be  by  reafon  of  the  condition :  and  lo  is  15  H.  7.  lo*     But  acquittance  of  the  receipt 
of  part  pending  the  writ  goes  to  ali  the  writ,     Br.  Dette,  pi.  222.  cites  5  H.  7.  41.— And  in  debt 
againft  lejfee  for  yean,  payment  of  part  in  a  foreign  county^  is  a  good  plea  to  all  the  writ.     Ibid* — And 
by  9  H.  5.  X.  where  paymeh  is  a  good  pleay  as  in  the  cafe  of  the  leafe  and  condition,  the  receipt  fend" 
ivg  the  writ  is  a  good  plea  without  acquittance*     Contra  where  payment  is  no  plea  in  bar ; 
there  it  is  bo  plea  to  the  writ;  quod  nota,  by  all  the  3  books.     Note  a  good  diverfity.    r    .    -1 
Ibid.— In  debt  upon  an  obligation^  the  defendant  faid  that  dift  plaintiff  had  recevvtd  parcel  of  L    5    J 
the  debt  pending  the  writj  and  thereof  fyewed  acquittance^  and  demanded  judgment  of  the 
writ  J  ieA  non  idlocaturj  but  was  compelled  to  anfwer  to  the  reft.     Thel.  Dig.  iS8.  lib.  i2.  cap.  22* 
S.  I.  ciies  Hill.  15  £•  2.  Brief  819.  and  34  H.  6.  2.     Per  Prifot.    And  Hill.  39  H.  6.  45.     Contra 
it  is  held  I  £.  4*  4.  2  E.  4.  1 1.     See  5  H.  7.  ultimo,  inafmuch  as  the  plea  is  to  the  a^^ion  for  parcel. 
And  it  was  held,  there,  that  fuch  plea  is  not  good  without  (hewing  acquittance;  but  Moyie  e  contra. 
And  fee  as  to  this  point,  that  the  Juftices  were  in  diverfe  opinions  Mich.  5  £•  4.  i  )9»  40.     But  the 
opinion  of  the  Juftices,  Trin.  7  £•  4.  15.  is,  that  the  plea  is  not  good  without  (hewing  acquittance; 
and  fo  it  is  agreed  22  E.  4.  50.  in  writ  of  annuity,  and  Trin.  1 5  H.  7.  10. 

It  was  faid  by  Needham,  That  fuch  ^jilea  by  acquittance  Jbewn  goes  to  all  the  writ,  if  the  plalnti/F 
does  not  deny  his  acquittance  n  but  if  he  denies  it,  and  it  ht  found  by  inquejifor  ths  defendant,  the  writ 
is  good  for  the  reft.     Thel.  Dig.  1S8.  lib.  12.  cap.  20.  f.  2.  cites  Mich.  4  £.  4.  35. 

In  debt  upon  obligaticn,  with  condition  to  pay  a  left  Jum,  it  is  a  good  plea  to  plead  receipt  of  parcel 
of  the  lefs  Jum  in  abaten;ent  of  the  writ;  but  the  receipt  ought  to  ^  after  the  lafi  continuance,  Thel* 
Dig.  t88.  lib.  »2.  cap.  22.  f.  3.  cites  5  H.  7.  fol.  ult. 

in  debt  J  upon  obligation  of%ol  the  defendant  pleaded  that  plaintiff  had,  by  the  cuftom  of  London^ 
aitached  (finding  the  bill)  4c  /.  in  the  bands  of  J,  S.  in  fatisfoBion  of  the  drbt ;  and  prayed  the  bill 
might  abate*  It  was  objcAed,  thac  this  amounted  only  to  an  acceptance  of  part  pendente  billa,  and  it 
in  bar,  and  not  in  abatement.  And  all  the  court  (except  Popham)  conceived  that  it  is  a  plea  in  bar,  but 
not  in  abatement;  for  the  plaincifFfor  this  part  is  to  be  barred  for  ever ;  and  this  receipt  of  parcel  is  a 

lawful  ad.     Cro.  £.  342.  pi.  21.  Mich.  36  Sc  37  £liz.  B.  R.  May  v.  Middleton. Mo.  598.  pi. 

820.     Moy  V.  Middleton,  S.  C.  acconiingly.  S.  C.  cited  by  Holt  Ch.  J.  12  Mod.  542.  in  cafe 

of  Pearce  v.  Paxton. 

In  debt,  upon  a  Jingle  bill  of  $0  L  the  defendant  after  imparlance  pleaded.  That  after  the  laft  con- 
tinuance the  defendant  had/>/iiV/the  plaintiff  5/.  parcel  of  the  50/.  and  demanded  judgment  of  the  bill. 
Whereupon  the  plaintiff  demurred;  and  becaufe  the  defendant  did  not  allege  that  he  had  an  acquittance^ 
which  he  onght  to  produce,  judgment  was  given  againft  the  defendant,  that  he  ihould  anfwer  over,  &c« 
AU.  63.  Pafcb.  24  Car.  B.  K*  Loder  v.  Hampihire. 

In  d.bt  on  a  JiKgle  olUgationy  the  defendant  pleaded  payment  of  part  fince  the  aftion  brought.  PerCur. 
This  is  a  good  plea  in  abatement  of  the  writ,  but  not  in  bar  of  the  action.  Sty.  aii.  Pafch.  1649. 
Hoilingworth  v.  Whetftonc. 

If  in  debt  the  defendant  pleads,  that  fince  the  purchafing  the  writ,  the  plalntifF  has  received  part  of 
the  debt,  the  whole  writ  diall  abate,  becaufe  it  appears  the  whole  maney  h  net  due^  as  by  the  t^rit  is  de- 
viandedf  which  he  had  already  begun  in  a  court  of  juftrcc,     G.  Hid.  o(  C.  B.  203. 
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y  abatement 

Bttt  m  debt  Ott  an  ohttgauon  to  dervoer  %o  fuartert  ofbtrUjj  it  is  no  plea  in  abatement  to  fay,  ttiM 
ptndeHU  placit9  tbt  plaintiff  bad  rtcerved  15  quarters,  for  it  is  collateral^  tnd  not  the  fom  contained  in 
the  obligation.     And  if  it  be  a  plea,  it  is  in  bar.     Ahd  judgment  for  the  plaintiff.     €ro.  £•  253.  pU 

23.  Mich.  33  and  34£liz.  B.  R.  Stone  v.  Radi(h. ^^G.  Hift.  of  C.  B.  Z03.  cites  S.  C.  and  fays^ 

That  the  condition  not  being  fulfilled,  the  penalty  is  ftitl  in  force.  Cro.  E.  »6o.  pi.  44.  in  the 

iame  Term,  Avi>«kws  v.  Kirki,  S.  P.  And  there  being  a  verdid  for  the  plaintiff,  it  was  reiblvcd 
that  it  was  helped  by  the  ftatute  \  and  the  plaintiff  bad  judgment,  though  it  was  mo^  to  be  no  plea^ 
and  fo  no  iffue  3  and  no  deed  wiis  Ihewn. 

It  was  moved  in  debt  upon  eontroBf  that  receipt  of  parcel  is  no  plea,  and  that  in  debt  upon  kajefor 
years f  payment  of  parcel  in  another  county  ihalL  abate  all  the  writ.  Thel*  Dig.  xSS.  lib.  12.  cap«  %%• 
C  4«  cites  HilL  3  H.  7.  3.  Quaere. 

2.  In  every  aftion  where  ont  demands  lattd,  or  other  thing  /*- 
prefsly  by  his  writ,  if  he  comes  to  the  fame  thing  pending  the 
writ,  the  plaintiff  abates  his  own  writ ;  but  where  a  writ  id 
brought  for  a  tort  done,  as  writ  of  raviftiment  of  ward,  wherein 
the  ward  is  not  demanded ;  fo  that  it  is  only  an  a&iQn  of  tref- 
pafs  in  its  nature,  by  the  common  law ;  and  alfo  in  trefpafs  for 
goods  taken,  it  is  no  plea  for  the  defendant  to  fay,  that  plaintiff  is 
feifed  of  the  goods ;  for  he  does  not  demand  any  goods  by  his 
writ ;  and  yet,  if  he  has  not  the  goods  again  beiore  verdi^i,  he 
ihall  recover  the  value  of  them,  but  if  he  has,  the  damages  {hall 
be  affeffed  for  the  trefpafs  only  \  but  in  detinue^  replevin^  or  quare 
impeditf  fuch  plea  is  good,  becaufe  it  is  a  falfification  of  his  own 
writ.  Keilw.  20.  b.  pi.  6.  Hill.  12  H.  7.  Canterbury  (Arch- 
bifhop)  v.  Conway. 

3.  In  deity  receipt  of  part ^  hanging  the  writ,  abates  all  the 
writ}  per  Fofter  J.  2  Brownl.  130.  reto  v.  Checy.  Eeilw.  20. 
b.  pi.  6.  Arg.  S.  P.  But  In  trefpafs  for  goods  taken,  coming  to  the 
goods  hanging  the  writ  does  not  abate  the  writ ;  for  he  does  not 
demand  any  goods  by  his  writ ;  and  yet  if  he  has  not  the  goods 
again  before  the  verdift,  he  ihall  recover  the  value  of  them  :  but 
in  detinue,  replevin,  or  quare  impedit  coming  to  the  thing  hanging 
the  adiion,  is  a  good  plea  in  abatement;  per  Fineux  Ch.  J.  and 
Rede.  Keilw.  20.  b.  pi.  6.  Hill.  12  H.  7.  Archbifliop  of  Canter-' 
bury  V.  Sir  Hugh  Conway. 


[  6  ]     (E)  By  Seifin,  &c.  of  the  Demandant  or  Plaintiff.  . 

I.  |N  replevin  it  is  no  plea  to  fay.  That  the  plaintiff  was  feifed  of 
*  the  heajls  the  day  of  the  writ  purchafed.    Theloali's  Dig.  149. 
lib.  1 1,  cap.  36.  f.  3.  cites  tempore  £.  i.  Replevin  28. 

2.  \n  Mortdancejler  by  three,  two  were  fummoned  and  fevered ; 

and  as  to  the  3//,  the  tenant  feud  that  the  demandant  himfelf  was 

feifed  of  that  which  belonged  to  his  purparty  the  day  of  the  writ 

purchafed,  &c.  and  held  a  good  plea,  wimout  pleading  over  to 

the  points  of  the  writ.    But  it  is  not  fo  of  non-tenure.   Theloali's 

Dig.  149.  lib.  II.  cap.  35.  f.  18.  cites  8  £.  2.    It.  Kane.  Mort- 

daunc.  40.     And  feifed  at  his  will  in  aflize.     22  Aff.  19. 

fleadtbat^       3*  I"  ^^*^  ^^  land,  to  fey  that  the  demandant  himfelf  was 

the  demand-  feifed  of  parcel  the  day  of  the  writ  purchafed,  is  a  good  plea  to 

ant  it  feifed 

•f  tbe  moiety  of  tbe  land  demanded^  vntbtut  fitwing  bovf  he  U  feife4t     Theloall*s  Dig.  14$.  lib.  iXi 

Mp.  35.  f.  6«  cites  Mich.  8  £•  3.  440* 

the 


the  writ  for  all.    Theloall's  Dig.  148.  lib.  1 1.  cap.  35.  f.  4.  cites    ' 
Pafch.  4£.  3.  132.  contra  32  £.  3.  Brief  345.  in  Wafte  162.  25 
*  E.  3.  39.  27  E.  3.  82.  28  Aff.  50.  and  5  H.  7.  7.  notwithitand- 
ing  that  he  could  not  have  other  writ  of  this  parcel  againft  any 
other. 

4.  In  writ  of ,  wafte  againft  tenant  for  life,  it  is  a  good  p/fa  to 
the  writ  to  fay,  tiat  the  demandant  himfelfwas  feifed  of  the  land 
the  day  of  the  writ  purchafed.  Theloall's  Dig.  148.  lib.  11. 
cap.  35.  f.  5.  cites  4  £.  3.  147.  and  11  £.  2.  Wafte  114.  and  in 
affize,  27  Aff.  30.51. 

5.  Where  2  parts  of  a  manor  are  in  demand,  it  is  a  good  plea 
to  the  writ  ^to  fay,  that  the  demandant  is  feifed  of  an  advowfon  and 
2  acres  of  land  parcel  of  the  whole  manor.  TheloaH's  Dig.  148. 
lib.  II.  cap.  35.  f.  6.  cites  Mich.  4  E.  3.  162. 

6.  In  formedon  of  rent  fervice^  if  the  defendant  pleads  that  the 
plaintiff  is  feifed  of  parcel  of  the  land  out  of  which  the  rent  iffues,  this 
is  to  the  ajiion  for  the  portion,  and  not  to  the  writ  Theloall's 
Dig.  148.  lib.  II.  cap.  35.  f.  3.  cites  Mich.  17  £.  3.  57. 

7.  In  writ  by  £.  againft  F..  it  was  pleaded  that  £.  was  tenant  thi 
day  of  the  writ  purchafed,  &c. ;  to  which  it  was  repVud^  that  befof^ 
the  %urit  purchafed,  F.  recovered  the  land  againfl  E.  bj  a  dum  fuii 
infra  atatem,  and  hadfued  execution,  and  is  now  feifed,  Is^c,  Upon 
which  the  writ  was  adjudged  good.  Theloall's  Dig.  146.  lib. 
II.  cap.  35.  f.  19.  cites  Trin.  22  £.  3.  8. 

8.  Informedon,  the  tenant  pleaded  thcU  he  brought  an  affife  of  the 
fame  land  againfl  the  demandant  ^id  recovered,  and  before  execution 
fuedtbis  writ  is  purchafed,  &c.  JTnd  held  a  good  plea,  and  the  de- 
mandant compeUed  to  maintain  his  writ  that  the  tenant  was  feifed 
the  day  of  the  writ  purchafed.  Theloall's  Dig.  148.  lib.  ii. 
cap.  35.  £,  8.  cites  Pafch.  27  £•  3.  80.  but  fays,  that  in  the  fame 
cafe  the  contrary  was  adjudged,  becaufe  the  tenant  by  the  recovery 
in  affife  was  tenant  and  feifed  in  law*    Mich.  28  £•  3.  95. 

9.  \n  falfe  judgment  againfl  him  who  was  party  to  the  recovery,  the 
tenant  pleaded  that  the  plaintiff  was  feifed  of  the  franktenement  the 
day,  &c.  and  yet  is,  &c.  And  held  a  good  plea  by  Finchden  \ 
but  Knivet  contra,  quaere.  Theloall's  Dig.  149.  lib.  11.  cap.  35* 
f.  II.  cites  Mich.  38  E.  3. 41. 

10.  In  fcire  facias  the  tenant  pleaded  that  the  demandant  was 
tenant  the  day  of  the  writ  purchafed,  and  yet  is.  And  held  a  good 
plea.  Theloall's  Dig.  149.  lib.  ii.  cap.  35.  f.  13.  cites  Mich* 
39E.  3.  37.  ;  ,       .   . 

1 1.  In  writ  oi forcible  entry  upon  the  ftatute  of  8  H.  6.  it  is  no 
pica  to  fay  that  tt>e  plaintiff  was  feifed  the  day  rf  the  writ  purchafed, 

and  if  it  be  a  plea  it  is  to  the  a£tion.    Theloall's  Dig.   149.     [73 
lib.  II.  cap.  35.  S.  1.6.  cites  Hill.  22  H.  6«  42.  per  Newton. 

12.  In  writ  of  right  of  advowfon,  to  fay  that  the  demandant  is 
feifed  oftheftxth  part  of  the  advowfon  the  day  of  the  writ  purchafed, 
is  a  good  plea  to  all  the  writ,  and  fo  it  is  of  a  manor  and  luch 
entire  thing,  &c.  But  it  is  otherwlfe  if  the  demandant  be  of 
acres,  and  the  tenant  fays  that  the  demandant  is  feifed  of  one 
acre  parcel,  &c.  Theloall's  Dig.  149.  lib.  lit  cap.  35.  f.  17.  cites 
Mich.  5  H.  7*  7.  quaere. 
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[F]  By  Mifnofmcn 

I.  pNTRY,  that  the  tenant  entered  by  W.  and  K.  his  fenuy  the 
■^  tenant  /aid  that  her  name  is  J.  Prift,  and  the  demandant /aid 
that  fhe  is  known  by  the  one  name  and  by  the  other ,-  &  non  allo- 
catur, but  was  compelled  to  maintain  that  her  name  is  K.  Br. 
Brief,  pi.  155.  cites  21  E.  3.  47,  48. 

2.  In  affife  againft  A.  and  B.  an^  Margery  his  feme^  the  baron 
£iid  that  before  the  writ  purchafed  he  had  a  feme  named  Mar- 
gery, who  died  before  the  wSt,  and  now  he  has  another  feme 
named  Margaret.     Judgment  of  the  writ,  and  the  writ  abated ; 
S.  P.  for      quod  nota.     Br.  Brief,  pi.  300.  cites  30  Aff.  i6- 
hehimfelf         3.  It  was  held  by  Seton,  that  in  trefpafs  the  one  defendant  Jhail 
may  plead      ^^^  p/ftwi   the   mifnojmer   of  the    other.      But    in    writ  of  ward 
Mifnofmcr     s^gainft  two  they  may  join  in  pleading  mifnofmer  of   the  one 
pi.  10.  cites  of  them.     Theloall's  Dig.  123.  lib.  ii.  cap.  5.  f.  8.  cites  Mich* 

35  H.  6.        jQ  E,  J,  22. 

s%^  B  ^*  ^are  impedit  by  the  King  againji  the  Provojl  of  the  Houfe  (f 

Mifnofmcr     ^'  ^^  defendant  Jaid  that  the  fame  King  gave  leave  to  2".  B.  to  give 

pl.  24.  «Ues  the  manor  of  P.  to  found  a  chauntery  of  a  Provofi  and  I  o  Chap^ 

^'  ^*  lainsj  and  that  he  fhould  be  framed  Provofi  of  the  Chauntery  of  C. 

Judgment  of  the  writ  which  calls  him  Provofi  of  the  Houfe  of  C* 

And  therefore  the  writ  was  abated  notwithftanding  that  the  King 

tiverred  that  he  is  known  by  the  n^ne  of  Provofi  of  the  Houfe^  &c. 

The  caufe  feems  to  be  becaufe  the  King  fhall  take  conufance  of 

the  name,  which  he  himfelf  appointed,  by  his  writ.     Br.  Brief, 

pl.  137.  cites  38  £.  3.  14. 

5,  Scire  facias  was  maintained  againft  epcecutors  out  of  a  recog- 
nizance without  naming  them  by  their  proper  names,     Theloairs 
Dig.  lib.  6.  cap.  2.  f.  4.  cites  Hill.  41  £.  3.  Brief,  539. 
Br.  Mifnof- '     6.  In  formedon  of  the  manor  ofA.juxta  K.  the  tenant  demanded 
nicr,  pl.  12.  judgment  of  the  writ,  becaufe  parcel  of  the  manor  of  A.  is  in  K. 
40  £.3.^2.  where  the  writ  is  A.  juxta  K.  and  in  truth  the  name  was  A.  be-* 
fide  K.    Finch,  faid  where  one  is  named  W.  fin  of  John^  where  his 
faihet^s  name  is  Richardy  and  brings  writ  by  name  of  W.  Filius 
Johannis  in  Latin^  it  is  a  good  plea  to  fay  that  his  father's  name 
S8  Richard ;  judgment  of  the  writ.     And  fo  in  this  cafe  becaufe 
k  is  put  in  I^atin,  by  which  by  reafon  of  the  opinion  of  the 
court,  the  demandant  faid  that  A.  is  juxta  K.     Prift  and  the 
others  e  contra,     Br.  Brief,  pK  67.  cites  44  E.  3.  12. 
one  Walter         ?•  J^^^^  Abbot  of  Colchcfter  was  indited  of  treafon,  who  came 
Blake  was     and  faid  that  his  name  is  Roger^  &c.  which  was  witnefled  by  the 
indiaed  of    Bifliop  of  London,  and  not  denied  by  the  King's  Attorney,  by 
one  brought  which  he  wcnt  fmc  die.     Theloall's  Dig-  123.  lib-  11.  cap.  5, 

to  the  bar        S.  12.   citeS  Hill.    II  H.  4.  4I. 

faid  his  name 

W4S  Walter  Blakeford,  &c.     Notwithi^anding,  he  was  put  to  anfwer  to  the  treafon,  inafmuch  as  It  is 

the  fuit  of  the  King ;  but  othcrwife  it  i&  in  appeal  at  the  fuit  of  the  party.    Theh  pig.  123.  lib.  1 1. 

cap,  6.  3«  i4f  (iics  Trm*  i  H«  5*  5. 

8.  M.  d^ 

\ 


a&atemmt.  8 

8.  M.  deT.  Sc  M.  T.  cannot  be  intended  one  and  the  fame 
perfon,  per  tifree  Juftices }  but  Hanke  contra,  and  adjudged  ac- 
cordingly'  againft  Hanke.     Br.  Mifnofmer,  pi.  22.  cites  ii  H« 

4.  70. 

9.  Covenant  again/I  the  parfon  of  D*  he  faid  that  he  if  par/on  of  Br.  Vati- 

5.  and  not  of  X).    Judgment  of  the  writ.     Hanke  faid  if  he  was  *?***?*1^' 
parfon  of  D.  at  the  time  of  the  covenant,  and  after  made  parfon  ^ 

of  S,  the  writ  (hall  he  parfon  of  S.  late  parfon  of  D.  And  fo  of  a 
bifliop,  it  ihall  be  bifhop  of  W.  late  biihop  of  JQl  &c.  Br.  Brief, 
pL    126.  cites  12  H.  4.  5. 

I  o.  An  executor  cannot  plead  mifnofmer  of  his  companion^  hit  he 
may  plead  that  he  has  a  co^xecutor  in  full  life  who  has  adminiftered 
and  is  mA  named^  &C.  and  name  hiniy  who  is  mifnamed,  by  his  true 
name.  Theloall's  Dig.  lib.  ii.  cap.  5.  f.  15.  cites  14  H.  6.  3. 
and  21  H.  6.  29. 

11.  Account  againf  U,  S.  of  L.  merchant ^  Nuper  attorney  of  Br.Tfiterfe 
Peter  Medices,  and  of  the  Society  of  Merchants  of  Florence  in  the  pf^^^r!*^' 

^  court  of  Rome.  Choke  prayed  judgment  of  the  writ ;  for  the  de-  cites  S.c. 
f endant's  name  is  R.  S.  of  L.  merchant  only,  abfque  hoc  that  his 
name  is  R.  S.  attorney,  &c.  Prift,  and  no  plea  by  judgment ; 
for  that  which  comes  after  the  Nuper  is  void^  and  is  net  traverfable 
^unlefs  nuhere  the  aSion  is  founded  upon  ity  as  in  a£lion  againjl  J>  S. 
latefberjffy  late  efcheator^  cuftomer,  or  the  VAit^of  an  aBivhen  they 
ivere  officers ;  there  //  is  a  goodplea^  that  never  Jberiffy  efcheatory  or 
cuftomer.  Contra  where  he  counts  of  other  matter  which  does  not 
touch  the  office.  Note  the  diverfity.^  Br.  Brief,  pi.  252.  [256.] 
cites  f  38  H.  6.  23,  24.  and  4  £.  4.  10.  accordingly. 

1 2.  Debt  againft  A.  and  E.  and  E.  fon  -and  heir  of  the  faid  A. 
Choke  prayed  judgment  of  the  writ ;  for  E.  cannot  be  heir  to  A. 
in  his  life ;  and  yet  good  per  Danby ;  for  trefpafs  lies  quare 
filium  &  heredem  fuum  rapuit  &  abduxit.  Br.  Brief,  pi.  481. 
cites  3  E.  4.  12. 

13.  Decies  tantum  againjl  J.  N.  of  D.  where  he  was  of  S.  and 
iflue  was  thereof  taken,  as  mifnofmer  at  common  law,^  though 
procefs  of  outlawry  does  not  lie  in  this  a£tion.  Br.  Brief,  pL 
439.  cites  21  H.  6.  54. 

14.  In  trefpafs  againft  Jo.  Stray t,  the  defendant  came  and 
faid,  you  have  here  Jo.  Strete  in  proper  perfon,  who  is  im- 
pleaded by  the  name  of  Jo.  Strayt,  and  defend*  &c.  and  faid  that  / 
his  name  was  Jo.  Strete,  and  not  Jo.  Strayt,  &c.  And  held  good 
by  the  Court,  and  that  Strayt  and  Strete  are  not  all  ofie.  Theloall's 
Dig.  Lib.  1 1,  cap.  5.  f.  21.  cites  Mich.  5  E  4.  57. 

15.  Mifnofmer  of  one  defendant  Ihall  abate  the  writ  againft  4  Le.  «o5- 
all  the  defendants.     2.  Le.   162.pl.  196.  21  Eliz.  C.  B.  in  an  ^^J'^^l 

.  -,   -  r        J'  -       -  tices  in  an 

Anon.  Lale.  Anon.Cafe* 

—But  in 
trtjpafs  againil  two  mifnofmer  of  one  ef  the  defendant  ihall  not  abate  the  whole  writ,  but  it  (hall  be 
good  ai  to  him  who  is  rightly  named.     Mich.  S  Jac.  S  Rep.  159.  b.  in  BlackamoFe'c  Cafe. 

1 6.  After  the  death  of  an  obligor  his  fon  and  heir^  was  fued  by 
the  name  of  Son  and  Heir  apparent  of  the  obligor,  and  judgment 

being 


S  ,    dfiatement 

being  given  againft  him,  was  rcvcrfed  for  that  reafon.     Owen. 

17.  Pafch.  35.  Eliz.  B.  R.  Audle/s  Cafe.  ^ 

Ho¥.  149.  I  --.  ^4are  impedit  againft  Richard  hijhop  of  Lincoln  the  patron 

C«p^pledUce  ^^^  incumbent,  who  pleaded  that  at  toe  day  when  the  writ  wa$ 
v^Tinvhite,  brought  there  was  nofuch  Richard  bijhop  of  Lincoln  \  and  this  was 
Tjf"«' p  held  a  good  plea  in  abatement.  3  Nelf.  Abr,  Quare  Impedit  38. 
Where  it  is   P^*  ^9'  cites  Hutt.  3 1.  Copplcdike  V.  Tanfey. 

£Hd»  that  no  opinion  was  given  by  the  Court  upon  this  matter.-— — And  in  Hutton^s  Repoxts  of  this 
cafe,  not  any  mentbn  is  made  of  the  Court's  opinion  as  to  this  point  \  but  Hughes's  Abr.  Tit« 
ikmendnieiit  5>  pi*  1 5.  has  it  as  NeKbn^  and  Nelfon  feems  to  have  copied  it  from  Hughes. 

1 8.  An  in£Hment  may  be  abated  by  mifnofmer.  Carth.  299. 
Hill.  5.  W.  &  M.  in  B.  R.  Ld.  Banbur/s  Cafe. 

19.  Demurrer  to  a  plea  in  abatement,  where  tfie  defendant 
feid  (he  was  baptized  by  the  name  of  Mary  and  not  of  Patience^ 
but  fhe  does  not  fay  thatjfte  wasfo  called  at  the  time  of  the  billfued; 

t  9  3      ^nd  adjudged  that  flie  ottght   to  give  the  plaintiff  a  better  writ* 
Skin.  620.  Mich.  7  W.  3.  B.  R.  Nichols  v.  Shepnerd. 

20.  .The  bail  cannot  plead  the  mifnofmer  of  the  principal  in 
abatement,  though  the  principal  may.  8  Mod.  289.  Trin.  8  Geo« 
AddiTon  v.  Faterfon. 


(G)     By  Matter  Subfequent. 


I*  1  ^  ^fi  ^  p^^cipe  quod  reddat  is  brought  againfl  J,  N.  and 
*  he  aliens  pending  the  writy  the  writ  (hall  not  abate.    Br,  Brief| 


Jn  precipe 
quod  reddat 

nantoftbe      pi.  27 1.  ClteS  1 5  Afl.  8, 

Kingivboa* 

Hens  pending  tie  writ,  by  wbieh  the  King  felfesf  yet  the  writ  fial?  nyt  ahste ;  for  the  King  (bfil  not 

have  the  land^  but  ihall  retain  for  a  fiae.     Br.  Brief,  pi.  541.  cites  tempore  £.  3.  Itin.  Not* 


2.  Account  upon  receipt  in  Newcajlle  upon  Tyne,  brought  in  the 
county  of  Northumberland.  The  defendant  demanded  judgment 
of  the  writ ;  for  Newcaftle  is  a  county  in  itfelf ;  and  becaufe  it 
was  made  a  county  after  the  tejle  of  the  writ^  therefore  the  writ 
was  awarded  good.  Br.  Brief,  pi.  530.  cites  2  H.  4.  18. 
S.  P.  7 Rep.  3.  Where  a  man  who  brings  an  aXon  is  made  a  knight^  pend^ 
^^-P^'cV    ing  the  writ,  the  writ  (hall  abate.    Br.  Nofme,  pi.   18.  citc% 

40  £llX*  IB       ^   XT     ^ 

Sir  Hugh        7  "•  ^'  15* 
Fortman^s  Cafe. 


But  if  he  in  4.  If  a  leafe  be  made  to  two  for  lifcy  and  pracipe  quod  reddat  is 
f^sto6e  ^^^^g^^  ^goi^ft  ^^^  0^  of  them,  and  pending  the  writ  the  other  re^ 
rtravutfMnd  Uafes  to  him  all  his  righty  if  he  pleads  jointenancy  with  the  other 
Jbetvsbcm    ^ho  rcleafcd,  the  writ  fliall  not  abate.     Br.  Brief,  pi.  280.  cites 

tb€Hu0ymid   18  ii.  4.  25. 

tbsi  tbtf  an  in  full  Jife^  he  ihall  have  the  plea.    Br.  ibid. 

5.  In  pracipe  quod  reddat ^  if  they  are  at  j^  upon  plea  for  Javing 
the  default  of  the  tetuint^  which  paffes  for  the  tenant^  the  writ  in 
this  cafe  fhaU  abate  by  judgment.  Quod  nota.  Br.  Judgment, 
pl«  154   cites  xo  H.  7.  21. 

<5.  Im 


abatement.  ^ 

&  In  Wfit  6f  annuity^  if  the  term  expires  pending  the  nvrity  the  S»P.  per 
writ  fliall  abate,  and  the  plaintiff  Ihall  have  ckbt  of  the  arrears.  ||^",^\]' 

Br.  Brief|  pi.  220.  \n  Cafe  of  Booth  ▼.  Lord  CromwdL 

7.  Admini/lration  granted  to  executor  de  fon  torty  pending  an 
ai£bion  againft  him,  fhall  not  abate  the  writ.  Arg.  Ow.  6^*  Trin)» 
42  Eliz.  in  Cafe  of  Malloy  v.  Jennings. 

8.  In  trefpafs,  where  feveral  2xt  joint  defendants j  if  verdiB  finds 
%m guilty y  and  the  others  not,  upon  joint  plea,  or  feveral  pleas  by 
them  pleaded,  plaintiffs  fhall  have  judgment,  for  fuch  verdid  in 
trefpafs,  in  fuch  cafe,  does  not  abate  the  writ ;  for  the  treipafs 
may  be  feveral,  or  it  may  be  joint,  and  plaintiff  does  not  confefs 
any  thing  contrary  to  his  writ.  Jenk.  loi.'  cites  ii  Rep.  Sir  J» 
Heydon's  Cafe. 

9.  \i  procefs  be  fued  againfi  feme  covert  as  feme  fole,  ihe  cannot  Buti/fam 
avoid  it  by  writ  of  error  •,  and  if  Ihe  pending  the  writ  takes  baron,  J/j^^^y^^ 
this  (hall  not  abate  the  writ ;  but  the  recovery  againft  her  upon  thc'dme  oi 
the  firft  writ  is  good.     But  per  Doderidge  J.     If  after  the  ori-  the  aaion 
gmal  procefs  fued,  and  before  the  return,  flie  takes  baron,  this  j'g^^iJ^^^ 
fhall  abate  the  writ.     Quaere.     2  Roll.  Rep.  53.  Mich.  16  Jac  in  abate. 
B.  R.  Haydon  v.  Miller.  «Mt>  and 

^  fhaU  not  be 

affigncd  for  error  in  fad.     10  Mod.  i66.  Trin.  12  Anns,  B.  R.  Grofvener  t.  Stephen** 

10.  In  deit  again/l  the  defendant  as  a  feme  fole  in  the  Palace     [  10  3 
Courts  Jbe  pleaded,  and  cftemuards  married,  and  then  removed  the       -.  , 
caufe  hy  habeas  corpus  into  B-  R.  and  there  the  plaintiff  declared  142.  pi.  14. 
againfl  her  in  cufiodia  marifchaHu     She  pleaded  in  abatement,  that  £thie. 

fienvcu  married  c^  the  time  of  the  habeas  corpus  brought.     Upon  de-  "'^^^''^ 
murrer  this  was  ruled  a  good  plea;  for  here  the  proceedings  are  noi.ds^  tfaa 
de  novo  \  but  the  courfe  had  be^i  for  the  plaintiff  to  move  upon  ^p-  «^ 
the  return  of  the  habeas  corpus,  and  the  Court  would  grant  a  l.°J^*^J^ 
procedendo;  for  though  it  is  a  writ  of  right,  yet  the  Court  may  mentforthe 
refufe  it,  where  it  is  brought  to  abate  a  rightful  fuit.     i  Salk.  8.  <l«fcndantj 

*  pL  20.  Mich.  6  Ann^e,  B.  R.  Hctherington  v.  Reynolds,  hJddecnce 

for  the  eqoity  of  the  caufe,  it  was  adjourned  to  Hill.  Term  aeit* 


(H)  By  Depofition,  Deprivation,  Ceflion,  Rcfigna- 

tion,  Tranflation,  &fr. 

J.  \)I7RI'r  l>y  an  abbot  fliall  abate  by  his  dep^ttion  pending,  &c. 

^^  Thel.  Dig.  186.  lib.   12.  cap.  17.  f.  5.  cites  Tempore, 

£.  I.  Trefpafs  242.  and  Mich.  27  £.  3.  84.  Mich.  8  H.  6.  3.  and 

9  £.  4.  25.     And  that  this  exception  goes  in  bar,  cites  16  H. 

2.  But  writ  againft  an  abbot  *fiood,  notwithftanding  he  was  de*  T  ?*  f*  ^** 
fofed  pending  the  writ ;  but  afterwards  his  fucceffor  faid  that  he,  \^^^^  hyYkH 
who  was  depofed^  died,  by  which  the  writ  was  abated.     TheL  depofition  a 

man  (hould 
liever  have  a  (Oo4  writ  a^amft  an  abbot.     Thd.  Dig.  186.  lib.  12.  cap.  17.  f,  3.  cites  Trin*  4  £.  2. 
Cui  in  Vitt  22.     15  £.  3.  Brief  320.  13  AflT.  8.     22  Ht  6.  5X«     x8  £•  4.  29.     15  £•  3.    £rror  7. 
18  £•  3.  04*    Bnc  that  copcra  it  is  faid  10  H.  6,  x  i« 

12  Pig- 


so  aiiatemcnt 

Dig.  1 86.  lib.  12.  cap.  17.  L  2.  cites  30  E.  i.  Brief  885.  Tref- 
pafs  242. 

3.  In  qjfft/e  by  the  warden  of  an  hofpital^  it  was  pleaded  in  bar  of 

aflUe  that  the  plaintiff  was  vifited,  and  deprived  by  the  ordinary  of 

the  place,  &c.     And  it  was  held  good,  inafmuch  'as  he  has  loft 

his  name.    Thel.  Dig.  186.  lib.  12.  cap.  17.  f.  4.  cites  8  £.  4. 

437.451.  8  Aff.  29.31. 

The  plains        4-  I?  ^ffik  OT  praecipe  quod  reddat  be  brought  againft  z  par/on 

fijfjbyname  of  a  church,  warden y  prebendary ^  or  fuch  like,  and  he  reftgns  pend^ 

p  >^*c      '"^  '*'  writy  the  writ  by  this  fhall  not  abate.     Br.  Brief,  pi.  272. 

refigncd^ind   citCS  1 5  JJi  8. 

was  re-eUH- 

fd  pending  the  'wr'it*     And  yet  the  beft  opinion  was,  that  the  writ  (hall  abate  upon  the  refignation 

pleaded  to  the  writ  after  the  laft  continuance.     Br.  Nonabilitie,  pi.  14.  cites  9  H.  5.  x. 

In  annuity  againfl  a  'vicar,  who  /aid  that  be  bad  refignedy  judgment  of  the  writ,  Sc  non  allocatur ; 
for  he  ovght  to  Jay  that  be  bad  rejigned  before  the  'writ  purctajed  \  for  refignation  pending  the  writ  fliall 
not  abate  the  writ.     Br.  Briefi  pi.  406.  cites  10  H.  6.  lo. 

Deprivation^       5.  So  pcT  Thorp,  if  he  bc  deprived ^Xi'Amg  the  writ.    Br.  Brieff 
&c.  OH  the     pi^  272.  cites  ic  Aff.  8.  but  cites  o  H.  c.  i.  contra. 

fart  of  the      *  '  '^  :r  D 

tenant  y  is  caufe  to  abate  the  writ,  becaufe  the  fuccfjfor  comes  in  by  the  law.     Contra  of  tenant  wbopar- 

ibajes  pending  the  writ.     Br.  Brief,  pi.  417.  cites  1 5  E.  3. 

6.  In  writ  againji  a  prior ^  if  he  be  depofed  pending,  &c.  quaere 
if  he  himfelf  may  plead  after  as  party  or  not.  Thel.  Dig.  i86. 
lib.  12.  cap.  17.  f.  6.  cites  i8  E.  3.  24.  and  29  E.  3.  39.    Quxre. 

7.  Writ  brought  by  a  bijbop  fhall  not  abate  by  his  tranjlatton  to 
another  bilhoprick.  Thel.  Dig.  186.  lib.  12.  cap.  17.  f»  7.  cites 
Mich.  22  R.  2.  Brief  936. 

r  1 1  1  ^'  ^^*^  ^^^^  abate  by  refignation  of  the  plaintiff,  notwithftand- 

ing  that  he  be  re^UBed  afterwards ;  per  Opinionem.     Thel.  Dig. 

186.  lib.  12.  cap.  17.  f.  8.  cites  9  H.  5.  i. 

Infcirefa^         9.  Writ  of  atwuity  again/f  a  vicar  upon  title  of  prefcripium^  fliaH 

ciat  on  a  re-  ^^^  abate  bv  the  rcftvnation  of  the  vicar  pending  the  writ.     Thel. 

writ  of  ^«-    Dig.  180.  lib.  12.  cap.  17.  1.  10.  cites  Mich.  lo  H.  o.  ii. 

nuity  againji 

a  par/on,  he  faid,  that  before  the  writ  purchafed,  he  had  rejigned  to  the  hands  of  the  ordinary,  &c.  and 
held  no  plea,  without  faying,  and  Jo  not parjon^  Sec,  Thel.  Dig.  i86«  lib.  12.  cap.  17.  f.  ii.  cites 
Trin.  7  £.  4.  i6.  and  fee  Hill.  9  1^.  4.  52. 

But  if  be  he  io«  If  writhe  brought  by  name  of  J.  Mayor  ofD.  fheriff,  bailiff, 
vamedj,  &c.  and  he  is  removed  pending  the  writy  the  writ  (hall  abate;  for 
Aeriff^bai    ^^^  name  is  determined  penduig  the  writ.     Br.  Brief,  pi.  415. 

Iiff,&c.and    cites  32  H.  6.  28,  29. 

the  office  ccaja  pending  the  writ,  the  writ  fliall  not  abate ;  for  he  had  the  office  tempore,  &c.  and  he  has 
Jufficient  name  which  rcwainsy  fci licet,  his  proper  name  and  firname  in  the  laA  cafe  ;  but  in  the  firft  cafe 
he  was  named  by  his  proper  name  and  name  of  office,  without  the  firname.  Contra  in  the  laft  cale.  Br. 
ibid  — —  But  Brooke  fa)s.  This  is  not  to  be  underftood  xvhire  be  brirgs  the  a£iion  as  mayory  {heriflT, 
baiil/f^  &c.  iut  where  he  brings  the  action  in  jure  proprioy  and  names  himlelf  as  above.     Br.  ibid. 

II.  In  pleading  of  depofition,  divorce,  and  deraignment,  he 
ought  to  Jbew  bejore  whom^  and  for  what  caufcy  &c.     Thel.  Dig. 
186.  lib.  12.  cap.  17.  f.  12.  cites  Trin.  9  E.  4.  25. 
aahift'oie  ^^*  ^^  ^  prior  bc  impleaded  by  his  name  of  corporation ^  and  not 

Prior  of  E.  by  his  proper  name,  and  after  is  depofed  pending  the  writy  the  writ 
praecipe  the  f}iall  not  abate;  for  //  is  by  his  own  a5f,  Br.  Corporation,  pi.  31. 
Kanf  Cites  IS  E.  4.  I.  per  Littleton.   ' 

chuich  of  St.  Crofs  of  £.  quod  reddat^  &c.  HuHVy  pmy'd  judgment  of  the  writ;  for  one  John  wat 

prior 


abatement  1 1 

JPTMT  thedij  tf^  nortt  fmrchai%  and  ^tjter  toai  depot" d  before  L.  Biftop  of  E.  oidmary  theic ;  «mf 
4iftertbis  def aidant  loas  eUaed  prior -y  judutncnt  of  the  writ.  And  per  Pigot  and  Cbokc,  ihit^writ  it 
abated  in  h€t  by  the  dq>oiitlon.  And  after  the  defendant  pleaded  in  bar,  but  not  by  coertion  of  tha 
Court,  for  it  is  not  adjudged  if  the  writ  ihall  abate  by  the  depoTition,  or  not  4  but  it  wai  iajd  there,  thac 
^  writ  ihall  be  good,  by  leafon  that  the  prior  is  not  namui  by  proptr  name,  but  by  nam  of  corporMmm, 
JSot  qnaeic  inde.     Br.  Brief,  pi.  739.  cites  18  £•  4.  i8.  19. 

1 3;  Contra^  if  he  be  made  a  htjhop ;  for  this  is  the  aft  of  the  ^^^^ 
Pope.     Br.  Corporation,  pi.  31.  cites  15  E.  4.  i.  per  Littleton.       jairti/mHk 

^bijbop  pendwg  the  'writ,  there  the  writ  ihall  not  abate }  Per.  tot.  Cur.  Br.  Brief,  pU  379.  cites  1% 
£.  4«  i8. 19. 

(I)     Nature  of  the  Adion  being  changed. 

I,  T  N  writ  of  annuityi  upon  a  grant  made  by  the  defendant  to  the  And  It  la 

-1  plMntiftill  the  defendant  had  procured  to  the  plaintiff  a  hene^  ^\Z^ 
fice ;  the  defendant  pleaded,  that  be  being  patron  of  fuch  a  church,  ©fa  beaefict 
prefented  the  plaintiff  to  the  fame  church,  being  void,  &c.  tuhich  pending  th« 
prefentment  he  received.     Aiid  it  was  held  a  good  plea  to  the  writ,  ^^^^^^f^J 

and  tliat  the  plaintiflF  fliould  be  put  to  his  writ  of  debt  for  the  annuity. 
arrearages  incurred   before  the  prefentment.    Thcl.  Dig.   182-  iJJd.cite8J4 

lib.  1-2.  cap.  18.  f.  I.  cites  Hill.  4  E.  3.  123.  ,  Hiii.'"9H! 

6.54. 

2.  Tenant  by  Jiatute  merchant^  who  bad  land  by  extent  fir  a  fum  S.  P.  And 
'ivhich  might  incur  in  ten  yearsy  brought  ajife^  and  pending  it  the  ten  ^^^^°^ 
years  expired  i  and  it  was  doubted   if  he  fhaJl  recover^  or  not.     _ 

Br.  Brief,  pi.  41 1.  cites  1 1  H.  6.  6.  L  I2  J 

bringx  ajjifc, 
and  the  term  or  extent  expires  pending  the  wrU^  the  writ  ihall  abate.     Br.  Brief,  {>!.  210.  cites  9  £.  4, 

50.  per  Choke  and  Danby. S.  P.  per  Clench  J.  as  to  the  tenant  by  ilatute  lnerchan^     Sav. 

28.  in  cafe  of  Booth  v.  Lord  Cromwell.  If  tenant  by  fiatute  merchant  brings  ajife,  and  the  franks 

tenement  dijcends  to  htm  pending  the  writ^  the  writ  ihaJl  abate.  Br.  Brief,  pi.  41 5.  cites  32  H.  6.  28. 29. 
It  is  held,  That  ajjije  broujfht  by  tenant  by  fiatute  nurchant,  ihall  abate,  if  the  term  of  the  extent  be 
pafi'd  pending  theaj/ife.  Thel.  Dig-  186.  lib.  12.  cap.  18.  S.  2.  cites  Mich.  11  H.  6.  8.  and  adds, 
Qaere^  bat  fays,  it  is  agreed  there,  that  writ  of  wj^r,  or  of  fw«w>if,  or  fwr*  ejecit  infra  termnumy 
flail  not  abate  by  the  expiration  of  the  term  pending  the  writ ;  and  that  fo  agrees  Hill.  9  E.  4.  53.  and 

14  H.  8.  14.  for  the  viiafte. -So  \f  one  has  execution  of  a  fiatute  merchant  againfi  htsfaihery  and 

after  is  tufted  df.this  hnd,  andfues  aj/ifet  and  bit  father  dies  pending  the  ajfifiy  his  writ  rfliaU  abate,  in- 
afmuch  as  the  defcent  comes  upon  him  by  courfe  of  law.  Thel.  Dig.  i^6.  lib.  I2.  cap.  i8.  S.  4. 
cites  HiU.  32  H.  6.  5. 

3.  When  anaflion  is  well  begun,  vmdpart  of  the  aBion  deter*  ^  if  an 
rmnes  by  aEl  in  law,  and  yet  the  like  afiion  fir  the  reftdue  is  given,  ^^^^^^ 
there  the  writ  ihall  not  abate,  but  proceed ;  but  where  by  the  brought  a- 
determination  of  part  the  like  aftion  remains  not  for  the  refi-  gairfi  tenant 
due,  there  the  aftion  well  commenced  fhall  abate.     Co.  Litt.  ^",''/jn7 

285.    SU  hanging  the 

writ  cefiy 
quewidieSf  the  writ  ihall  not  abate ;  but  the  ptajntiflT  fhall  recover  daitaages  only,  becaufe  if  ceily 
qoe  vie  had  died  before  any  adion  brought,  the  leflbr  might  have  an  a^ion  of  wafte  for  the  damages. 

Co.  Litt.  285.  a. It  was  agreed,  that //*  adion  of  noafie  be  brought,  and  the  term  expires  pending 

the  writ,  yet  the  writ  is  good.  Br.Brtef,  pi.  41 1 .  cites  n  H.  6.  6.~S.  P.  Per  Choke  and  Danby.  Br. 
Brief,  pi.  220.  cites  9  E.  4.  50. —If  an  adion  of  wafic  be  brought  by  baron  and  feme  in  re- 
mainder in  fpecial  tail,  and  hanging  the  writ  the  loife  dies  luidout  ijfue,  the  writ  fhall  abate,  becaufe 
ereiy  kind  of  adion  of  wafle  muft  be  ad  exhseredattonem.     Co.  Litt.  2S5. 

By  aa  in  law,  the  nature  of  the  adion  may  be  changed  5  as  if  a  min  make  a  leejefor  term  d'au- 
ttr  vie,  and  the  leflce  does  wtf/c,  and  then  ccfty  que  vie  diess  an  adion  of  wafte  fh»li  he  for  damafc^cs 
only,  becaule  the  other  is  determined  by  ad  inlaw.    Co.  Litt.  285.  a. 


12         '  abatement. 

The  plain-  4.  So  where  the  term  expires  pending  writ  of  eJdBmenf  njuithUi 
w'ildg-'    '*'  *^*'^'    ^^'  '^"^^^  pl-  41 1,  cites  1 1  H.  6.  6. 

snent  to  recover  the  land,  but  he  may  have  judgment  of  damages.     Per  Manwood  Ch.  B.  Sar.  i8»  in 

cafe  of  Booth  v.  I-ord  Cromwell. Co.  Utt.  285.  a.  Si.  P.  becaufc  cjeament  lies  after  the  teim 

for  dainages  only. S.  P.  by  Warburton  J.  2  Biownl.  133— S.  P.  wfoivM  8  Mod,  382. 

Pafch.  1  Geo.  Shaw  ▼.  Weigh. 

S.  P-  by  5.  Bta  if  the  heir  comes  to  full  age^  or  dies  pending  a  writ  of 

Si?b!1!1v.  '^'^^'^^  7^^  ^^^  ^^^  *^^^  *^"^ »  P^'^  ^°"'  ^"^  P^fton*  by  the  fta- 
%%l  pi.  66.*  tute.     Quaere.    Br.  Brief,  pi.  41 1.  cites  11  H.  6*  6. 

that  at  com- 
mon law  the  writ  fliall  abate* 

S,  P.  ac-  (J,   In  ajjlfe  by  tenant  per  outer  viV,  if  cefy  que  vie  dies,  the  aflife 

c^utr     *all  al>atc-    B""-  Brief,  pi.  41 1,  cites  1 1  H.  6.  6. 

»85.  a.  becaufe  afiife  is  not  maintainable  for  damages  only.— —cVo  in /r^rnj^^  quod  leddat  againfi 

tenant  pur  auter  vie*     Br.  Brief,  pi.  220.  cites  9  £.  4.  50.  per  Choke  and  Dahbf. S.  P.  If  he 

iff  reverfion  enters  pending  the  writ.     Br.  Brief,  pi.  1 92.  (bis)  cites  15  £.4.  4. In  formedon  againft 

«ne,  the  cafe  was  fuch,  that  yf«  was  tenant  for  life,  the  remainder  wer  to  B,  infec,  and  A*  granted  l^i 
ejtate  to  C  the  tenant  in  the  formedon,  and  died  pending  the  writ.  And  by  all  the  juftices  except  Little- 
ton,  and  By  divers  ferjeants,  the  writ  is  not  abated,  if  he  in  remainder  bos  not  entered*  Br.  Brief,  pl« 
380.  cites  18  B.  4*  25. 

The  King  leafed  land  to  E»for  life,  who  leafed  tts  efiate  fo  A»  againft  wham  N,  brought  preecrpe  <{Qod 
Eoddat;  the  tenant  Jaid,  that  the  King  leafed  to  Em  for  life,  noho  granted  his  eftateto  him;  and  that  Mm 
died  pending  the  writ,  judgment  of  the  writ ;  for  now  the  franktenement  is  determined  in  the  tenant; 
and  becaufe  the  demandant  could  not  deny  it,  therefore  nihil  ccpit  per  breve;  for  the  franktenement  is 
devolved  to  the  King.     Br.  Brief,  pi.  195.  cites  24  £•  3.  24>-  And  yet  18  £•  3«  a4»  the  writ  is 

wood  tiU  the  reverfion  enters*     Per.  tot.  Cur.  ibid. 

S.  P.  And  7.  Where  an  annuity  is  granted  for  a  term  of  years,  if  the  term 
fSis^r  b^  incurred  pending  tie  writ  of  annuity,  it  ihall  abate.  TheL 
ever,  be.       Dig.  1 86*  lib.  12.  Cap.  1 8.  f.  3.  cites  Mich.  34  H.  6.  20.  and 

caufcno  15  H.  7.  I. 

like  adion 

can  be  maintained  for  the  arrearages  only,  bat  for  the  annuity  and  arrearages*.    Co.  Litt*  285* 

C  »3  3    (K)     By  Birth  of  a  nearer  Heir  pending  the  Writ. 

i.'^HEL.  Dig.  185.  lib.  iz.  cap.  14.  f.  i.  fays,  fee  11  Afl*.  6. 
-"-   That  mention  is  made  that  qffife  brought  by  an  heir  againft 

a  guardian,  was  abated  becaufe  another  nearer  heir  was  bom 

after  the  writ  purchafed,  &c. 
Br.Brtef,  pi.       2.  And  fo  where  a  man  has  a  daughter,  and  dies,  his  feme  prive^ 
32  H^'efjtS.  ^^'  en/ien^  with  a  fin,  if  the  daughter  fues  aflife  of  Mortdan- 
29.  S,  P.      cefter,  and  after  the  fon  is  bom,  the  writ  (hall  abate.     Thel. 

Dig.  185.  lib.  la.  cap.  14.  f.  i.  cites  32  H.  6.  35. 

(L)     By  Recovery  pending  the  Writ, 

In  v)pt  of     1,  jN  writ  of  ward  of  the  body,  it  is  no  plea  for  the  defendant  to* 
WM  pleaded  /v  '*^^  a  franger  of  whom  the  father  of  the  infant  held  by 

'  that  aftran-  fervice  of  chivalry,  brought  writ  of  ward  againft  him,  to  whom  be 
^T^uT'f  ^(i^^^d  the  body  of  the  infant  out  of  court,  before  he  knew  any  thing 
aldo-dau  of  the  fwt  of  this  demandant  now,  &c.  TheL  Dig.  190.  lib.  I2t 
recovered  the  cap.  30.  f.  I.  citcs  Trin.  2  E.  2.  Brief,  781. 

Jame  w^'d  againft  bmptading  this  writ  hy  tferdi&  found  again/i  the  defendant  ttp9u  jointeudttey  m  ttefer- 
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nActifHuMdly  tbi  iefatisnt :  and  fadil  a  good  plea  with  allegation  that  the  fif anger  fbaifeifed  hyf^ta 
ffthfjame  judgment,  othervfik  not.  Thel.  Dig.  192  lib.  ix.  cap.  30.  S.  zz.  cites  HiU.  40  E.  3.7. 
Where  it  is  faid  that  in  plea  of  land,  recovery  pending  flxall  not  abate  the  wriv  if  execution  be  not  lanU 
Ac.    And  that  fo  agrees  7  H.  4..  30.  x  7 . 

2.  Recovery  by  a  ftranger  of  parcel  pending  the  writjhall  not  ahate 
tie  writ  but  only  for  this  parceL  Thel.  Dig.  190.  lib.  12.  cap.  30. 
f.  2.  cites  3  E.  3.  Itin.  North.  Briefe  739.  Pafch.  9  E.  3.  452. 
Trin.  15  E.  3.  Brief  285.  18  E.  3.  28.  20  E.  3.  Br.  687.  and 
22  E.  4.  8. 

3.  In  iwit  of  entry,  in  which  the  tenant  had  not  entry  unlefs  by 
yo,  &c.  The  tenant  faid  that  his  mother  had  recovered  the  third 
part  of  the  tenements  againfl  the  faid  Jo^  by  writ  of  dower,  and 
thereof  fucd  execution  againft  the  tenant  after  this  writ  purchafed^ 
&c.  And  held  no  plea,  inafmuch  as  the  recovery  was  againft  a 
ftrangcr  to  the  writ.  Thel.  Dig.  190.  lib.  12.  cap.  30.  t  3. 
cites  Trin.  5  E.  3.  203.    Brief  723. 

4.  In  writ  of  right  after  the  mife  joined,  and  at  the  day  that 
the  four   knights  were  come  to  choofe   the   grand  qfjife ;  .the  tenant 

faid  that  one  Alice,  after  the  mife  joined,  had  recovered  againjl  him  the 
third  part  by  writ  rf  dower  by  his  default,  &c.  And  adjudged  no 
plea,  but  the  four  knights  were  fworn.  Thel.  Dig.  190.  lib.  I2. 
cap.  30.  f.  5.  cites  Pafch.  7  E.  3.  311. 

5.  In  formedon  againfl  A*  B»  and  C^-^A.  made  default  after  de^ 
fault,  and  jS.  and  C.  took  the  entire  tenancy  and  pleaded  to  iffue,  &c« 

and  after  C.  made  default,  and  at  the  petit  cape  another  default^ 
upon  which  the  demandant  prayed  feiftn  of  the  moiety,  and  J?. 
being  an  iff  ant,  came  by  guardian,  and  faid  that  he  himfelf  pending 
this  Hvrit  brought  afjife  agaififl  the  faid  A*  and  C.  of  all  the  tene-- 
ments  now  demanded,  and  recovered  againft  them  by  verdi^  rf^fh 
andfo  their  tenancy  deflroyed,  &c.  Yet  the  demandant  had  judg- 
ment to  recover.  But  it  was  faid  by  Stone,  that  otherwife  it 
fhould  be  if  B.  had  produced  the  record  of  the  aflife.  Thel. 
Dig.  190.  lib.  12.  cap.  30.  f,  4.  cites  Pafch.  7  E,  3.  320.  quaere. 

6.  In  formedon  of  a  manor,  the  tenant  pleaded  that  one  Jane^ 
pending  the  writ  by  writ  afddwer,  had  recovered  againft  him  the 

third  part  by  aHion  tried,  &c.  the  demandant  replied,  that  the  [  14 1 
tenant,  before  the  writ  of  dower  purchafed,  had  rendered  to  Jane 
her  dower  of  the  fame  manor,  and  after  by  confent  and  colltfwn  ^^- 
tween  them,  the  faid  Jane  brought  her  writ  of  dower,  and  recovered^ 
(5V.  to  ahate  this  writ.  And  adjudged  a  good  replication.  Thel. 
Dig.  191.  lib.  12.  cap.  30.  f.  6.  cites  A^ch.  7.  £.  3.  358.  and 
the  writ  awarded  good. 

7.  Recovery  by  the  tenant  againfl  the  demandant  by  default  (hall 
abate  the  writ.  Thel.  Dig.  191.  lib.  I2«  cap.  30.  S.  7.  cites  7  £• 
3.  360. 

8.  In  qffife  the  tenant  faid  that  aflranger  recovered  againft  him  pend^^ 
ing  the  writ  by  aBion  tried,  &c.  to  which  the  plaintiff  replied  that  the 
tenant  was  tenant  the  day  of  the  writ  purchafed,  and  this  eftate  continues 
and  is  yet  tenant,  &c.  *  And  upon  this  to  ifTue,  and  it  was  found 
that  the  recovery  was  had  by  confent  between  them,  and  the  livery  made 
h  the  bailiff,  but  the  tenant  and  his  goods  remained  always  there,  &c. 
Upon  which  the  opinion  of  the  Court  was  to  abate  the  writ  beaufe 

the 


14  lt^tmttnt« 

the  interruption  is  found,  and  fo  the  reverfe  of  the  iilue  is  foun4« 

Thcl.Dig.  191.  lib.  12.  cap.  30.  S.8.cites7  E.  3.  368.  &  43  E.3.  21- 

So  it  is  of  9*  If  the  tenant  pending  the  lurit  mfeoffs  a  firangety  and  after  d^ 

the  rt^mtn  Jeifes  his  feoffee f  and  \x\%feoffee  recovers  againfi  iim,  fuch  recovery  fliall 

w'twfv  ^^  ^^^^^  the  writ.    Thcl.  Dig.  191.  lib.  12.  cap.  30.  S.  9.  cite* 

tovnyia         Pafch.  9  £.  3.  452.  &   1 1  H.  6.  56. 

fttch  cafe; 

Ibid,  cites  MV:h.  15  £•  4.  5. 

10.  In  writ  again^  J,  and  M> — J.  faid  that  he  was  tenant  of  the 

whole  the  day  of  the  writpurchafedy  &c.  and  that  M,  recovered  all  againfi 

him  pending  tbe  writj  &c.  judgment  of  the  writ,  and  M.faid  thztjte 

had  nothing  the  day  of  the  writ  purchafed,  and  that  [be  recovered  againjf 

J.  pending  the  writ,  &c.  judgment  of  the  writ.   But  Hurle  held  the 

writ  good  againft  M.  Thel.  Dig.  191.  lib.  12.  cap.  30.  S.  10.  cites 

Pafch.  9  E.  3.  355. 

Recoyery  j  j,  Thel.  Dig.  191.  lib.  12.  cap.  30.  S.  1 1,  fays  it  feems  by  the 

ftrangcr*       Opinion  of  Hill,  10  E.  3.  486.     That  recovery  hadhy  afhrangerpend- 

againft   the  ing  the  Writ  upon  nient  dedire  in  a  writ purchafed  after  the  writ  pending 

tenant  pend-  fl^^jj  ^^^  abate  the  Writ.     But  fays,  quaere,  if  it  was  purchafed 

ing  the  writ  «t     r  1     -^  tt 

by  nient  de-  Dcfore,  and  cites  5  H.  7.  40.  quaere. 

dire,  or  by  render  or  by  default,  ihall  not  abate  the  writ.  Ibid.  S.  x6.  cites  Trin.  i8  £.  3.  28.  and  fays 
fee  9  H.  6.  42.  quaere,  and  that  fo  agrees  Trin.  7  H.  4.  15.  ■  But  it  is  held  that  writ  fliaU 
abate  for  recovery  had  by  a  Aranger  againft  the  tenant  pending  the  writ  upon  miff  hading  of  tbe  tenant^ 
cohere  tbe  tenant  bas  otter  Utter  matter  to  pUad*  Thel.  Dig.  191.  lib.  ic.  cap.  30.  S.  i6«  cites  Trin* 
18E.  3.  2«. 

12.  In  writ  againft  D.  he  pleaded  to  the  writ,  that  before  this  writ 
purchafedy  one  C  brought  writ  againfi  B>  of  other  lands,  the  which  JJ. 
vouched  D.  now  tenant j  and  JD.  entered  into  the  warranty  andlofl,  upon 
which  C.  recovered  againfi  B,  and  he  over  in  value  againfi  D.  before  this 
writ  purchafedy  and  after  this  writ  purchafed  execution  nvasfuedhy  B. 
againfi  D.  of  the  land  now  demanded,  which  B,  after  iff eoffed  one  A* 
thereof,  who  is  now  tenant  thereof,  &c.  And  held  a  good  plea.  But 
the  demandant  maintained  that  D.  was  now  tenant,  &c.  and  iffae 
thereupon.  Hiel.  Dig.  191.  lib.  12.  cap.  30.  S.  12.  cites  Trin.  15 
E.  3.  Brief,  285. 

13.  Afier  verdiB  and  before  judgment  iSnt  tenant  fiall  not  plead  re* 
rovfry  had  againft  him  by  a  fir  anger  before  the  inqueft  taken,  notwith- 
ftanding  the  inqueft  was  taken  in  Pais  at  the  Nifi  Prius.  Thel- 
Dig.  191.  lib.  12.  cap.  30.  S.  13.  cites  Mich.  17  E.  3. 55. 

14.  In  fortriedon  the  tenant  pleaded  to  the  writ  that  a  flranger  re^ 
covered  the  tenements  againfi  him  by  affife  and  a&ion  tried  pending  the 
writ,  &c.  And  held  and  adjudged  a  good  plea  without  faying  that 
the  dijffei/in  was  done  before  this  writ  purchafed,  and  the  demandant 
was  not  rec^vcd  to  falfify  this  recovery  T)y  covin  or  confent,  and 
by  traverfe  that  the  difleifin  was  done  before  this  writ  purchafed. 

[  '5  J  But  otherwife  it  Ihould  be  if  fuch  recovery  had  been  pleaded  in  bar^ 
Thel.  Dig.  191.  lib;  12.  cap.  30.  S.  14.  cites  Mich.  17  E.  3.  72. 
but  cites  33  E.  3.  Maint.  de  Brief,  65. 

15.  In  writ  (fef cheat  the  tenant  faid  that  it  ^was  found  by  office  for 
the  ^Kingy  that  he^  by  whofe  felony  the  land  is  claimed^  adhered  htmfelfto 
the  enemies  of  the  Krngy  by  which  the  land  was  feifed  into  the  hands  of 

11  thr 


like  Uff^f  upon  nvHclf  iJye  tenant  fued  to  the  king  hy  petktm^  and  pro^ 
%:ejs  fued  in  B*  R-  which  ijuas  found  for  the  king,  by  which  it  was 
tnvarded,  that  the  land  remain  in  the  hands  of  the  kingy  and  this 
after  the  lafi  continuance^  afid  fo  has  the  king  recovered  by  aBion 
tried  judgment  of  the  writ ;  and  adjudged  a  good  plea»  TheL 
Dig.  191.  lib.  12%  S.  15.  cites  Trin.  18  £.  3.  26» 

16.  But  writ  fliall  abate  for  the  parcel  by  recovery  had  cgainfl  *  -^"f '» 
4he  tenant  by  a  fir  anger ^  by  writ  of  dower  of  later  datCy  by  rcfider  of  ^^J^i'M* 
the  tenant f  whh  monfirans  thatfije  who  recovered  had  right  to  recover*  that  the 
But  it  is  held  there,  that  the  demandant  may  falffy  this  recovery,  ^ritjball 
hyfayingy  that  the  baron  of  the  feme  had  nothing:  but  not  to  fay  that  recovery'h^ 
the  recovery  was  by  covin  and  confenty  withotU  coutiterpieading  the  aga'wft  tbt 
right.     And  it  is  faid  there,  that  writ  fliall  abate  by  the  recovery  'V'Y  f  ^*' 
in  writ  of  dower  of  *  elder  datCy  Kad  by  default  of  the  tenant y  with  \orit\feldef 

J    monfirans  that  fbe  had  right  as  above.     Thcl.  Dig.  191.  lib.  12.  date.  Thd. 
^  cap,  70.  S.  17.  cites  Trin.  20  E.  7.  Br.  687*   but  cites  31  E.  2.  Pj8-»9i- 
Brief  323.  contra.     Quscre.  30.  s.  18: 

tiles  Michk  22  £.  3.  ift* Mr  by  fuch  recovery  hadijy  reddhhrt.    Thel.  Dig.  191.  lib.  i%,  ctp, 

30.  S.  18.  cites  2:1  AH*.    2.    and  dys,    x\\sit  ht  ought  alivt^s  to  plead  fucb  rcai/ety  certainly . 

"Writ  fliall  abate  by  recovery  had  pending  the  writ  ly  writ  of  elder  date  by  default^  Ketvfiflfiand" 
ing  demar.eiafit  faid  that  it  was  v^nfaije  andfttint  title,  and  fo  adjud^'d.  Thel*  D\^,  292.  lib.  12.  cap. 
JO.  S*  20.  cites  Micb.  28  £.  7.  96* 

1 7.  Where  an  intire  manor  is  in  demand y  the  writfhall  abate  for  ^^*  ^ffv 
nUy  by  recovery  had  of  the  ^d  part  by  writ  of  dower.  Thel.  Dig*  191.  J^J^'^J'f  .^ 
lib.  12.  cap.  30.  S.  ip.  cites  HilL  26  E.  3.  57.     And  fee  3  E  3.  Chancery 

fup.  fiall  not 

*  abate  tbe 

Sfrit^  but  only  for  tie  parcel  \n  fuch  cafe;  and  fo  note,  tkatfuch  a/iigninent  In  the  Chancery  ihalt 
ftbate  the  writ  tor  the  pared  as  well  as  recovery.  Thel.  Dig.  i^i.  lib.  12.  cap.  30.  S.  19.  cites  z6  £« 
3.  and  fays,  fee  10  H.  5.  i. 

i8.  Writ  brought  of  a  Cajlky  and  ^  other  land.  As  to  the  ca/lle 
the  tenant  vouched,  and  to  the  land  he  pleaded  to  the  writj  thaty  pending 
ihis  writy  the  demandant  had  recovered  againfi  him  the  manor  of  Tatfal, 
tf  'which  the  land  is  parcely  &c.  by  which  the  writ  abated  for  the 
land.  Tbelk  Dig.  192.  lib.  12^  cap»  30.  S»  21.  cites  Trin.  38  E. 
3.  16. 

19.  Execution  fued  by  tenant  by  fare. facias  pending  the  writ,  ftall 
*      not  abate  the  :w^rit.    Thel.  Dig.  192.  lib.  12.  cap.  30.  S.  22.  cites 

fiilL  41  £.  3.  5.  Brief  532. 

20.  Thel.  Dig.  192.  lib.  12.  cap*  30.  8.30*  fays,  ke  recovery 
)iad  againfi  the  tenant  pending  the  writ  pleaded  by  the  vouchee.  Pafch* 
41  E.  3.  1 1. 

21-  Where  recovery  hzAy  .und  execution  had  pending  the  writy  is 
pleaded  in  abatementy  it  is  good  maintenance  of  the  writ  to  fayy  that  the 
tenant  was  tenant  the  day  of  the  writ  purchafedy  and  yet  //,  &Ct 
Thcl.  Dig.  192.  lib.  12.  cap.  30.  S.  31.  cites  Trin.  43  E.  3*  21. 

22.  Writ  of  detifme  of  charters  fliall  not  abate  by  recovery  had  But  Cottcf-. 
ty  a  firanger  againfi  the  defendant  of  the  fame  chartersy  by  another  ^^\^^jl^ 
Hvrit  of  detinue  pending  the  writ.    .TheL  Dig.  192-  lib.  12.  cap.  d^iiferta 
30.  S.  2^  •cites  Hill.  8  H.  (J.  23.  ^^'"'''^  f .*- 

lond  to  B.  t9  re^boil  f  bim,  and  B*dtlivtri  ittoCtB  rt-haal  /«  hmy  ^^  ^^  ^*  rettveft  tbe  (barter  hy 

writ 

Vouh  C 


lit 


(Abatement 


tvrit  of  deiiimt  Mgahfi  Cm  If  A»  hrinp  Mnither  writ  of  detinue  againfi  J?«  upon  die  tatt  htSkoioAf 
B.  may  plead  thii  iccorvy  had  againlf  Ct  Thel.  Dig.  192.  lib.  J2t  cap.  30.  S.  24.  cites  Trint 
9H.  6*  17* 

23*  A  man  vavj  falftfy  a  recovery  pleaded  to  the  writ  by  aBlon 
>  ^^  J     triedy  by  faying,  that  it  >;vas  by  covin  and  confent,  and  by  traverfe 
to  the  ijfue  triedy  and  by  Jbewing  of  the  caufe  of  the  covin.     Thel. 
Dig.  192.  lib.  12.  cap.  30.  S.  25.  cites  Mich.  9H.  6.  41. 

24.  In  (cire  facias  it  was  pleaded  to  the  writ,  that  Tifiranger  had 
recovered  againfi  the  tenant  by  verdiB  of  affife  pending  the  fcire  facias y 
the  which  ftranger  was  fe'fed  by  force  of  the  judgment y  and  leafed 
to  the  tenant  for  term  oi  years y  which  term  yet  continues y  &c.  To 
which  the  demandant  replied,  that  the  tenant  was  feifed  after  the 
fcire  facias  purchafedy  and  infeoffed  the  plaintiff  in  ajjtfe;  who  was 
feifed  till  by  the  tenant  diffeifedy  of  nvhich  oufter  he  brought  the  affife  / 

abfque  hoc  that  the  plaintiff  in  the  affife  had  ever  any  thing  before  the 
fcire  facias  purchafedy  &c.     And  it  was  held  by  3,  that  the  writ 
{hould  abate.     But  Martyn  hefd  the  contrary.    Thel.  Dig.  192. 
lib.  12.  cap.  30.  S.  26.  cites  Trin.  11  H.  d.  57.  fee  9  E.  3. 

25.  It  is  no  good  form  in  pleadhig  a  recovery  of  parcel  to  the 
writ,  to  fay y  that  a  flranger  recovered  100  acres  of  the  f aid  acres  inter 
alia  ;  but  he  ought  to  fay,  that  fuch  a  one  recovered  200  acres y  of 
which  20  acres  now  in  demand  are  parcel y  &c.  Thel.  Dig.  192. 
lib.  12.  cap.  30.  S.  28.  cites  Fafch.  22  £.  4.  8. 

26.  In  formcdon  the  tenant  vouched  one  A.  who  vouched  one  B.  an 
infofity  by  which  the  parol  demurred  $  and  after  refummons  was 

ft4ed  againfi  the  tenant  and  the  firfi  voucheCy  but  not  againjl  B*  And 
now  the  tenant  pleadedy  that  after  the  parot  was  put  fine  die  by  the 
ftonagCy  a  flranger  recovered  the  land  againfi  him  in  formedon  by  con* 
feffion  of  the  tenant y  by  force  of  which  he  enteredy  que  eft  ate  the  tenant 
now  has  ;  and  he  faid  further,  that  the  eflate  of  the  demandant  was 
mefne  between  this  judgment  and  the  title  of  the  flranger y  &c.  judg- 
ment of  the  writ,  &c.  And  adjudged  no  plea  to  the  writ  in  the 
•  mouth  of  the  tenant,  but  it  Ihall  be  good  in  bar  in  his  mouth. 
And  Brian  held  that  the  plea  was  not  good,  becaufe  covin  appeared 
by  the  confeffion  j  but  Townfcnd  held  the  contrary,  with  the 
averment.  Thel.  Dig.  192.  lib.  12.  ca^.  30.. S.  29.  cites  Trin« 
5  H.  7.  40.  but  fays,  it  is  agreed,  Mich.  10  H.  7.  i.  that  fuch 
recovery  by  confeffion,  and  without  fhewing  title  in  the  recoveror, 
is  not  covin  or  coUufion  apparent,  before  that  the  covin  be  aU 
ledged  by  the  demandant ;  and  that  fuch  recovery  by  confeffion, 
in  writ  of  elder  date,  is  good  enough  in  abatement  *of  the  writ, 
without  affirming  title  in  the  recoveror,  and  cites  18  £•  3*  20  £• 
3.  7  H.  4.  15.  22  E.  3.    Quaere. 


(M)     Writ  abated  by  Return  of  the  Sheriff. 

C»  'T^HELOALL  fays,  we  find  in  our  books,  thaf  when  cx« 

*    ception  was  taken  that  the  writ  was  not  ferved,  fometimes 

^  defcadiwt  was  put  to  anjfwer  before  the  return  was  amended, 

and 
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Unci  lometimes  ficut  alias  was  awarded ;  but  rarely  that  an^j  oriptial 
nvrit  was  abated  for  any  default  in  the  return.  But  judgments  have 
been  arrejled  for  defaults  apparent  in  the  returns,  and  judgments 
have  been  reverfed  alfo  by  error  for  fuch  caufe,  and  efpecially  where 
fuch  judgments  have  p(\[fed  by  default.  Thel.  Dig.  218.  lib.  16. 
cap.  i.  S.  14. 

2.  Upondyirefs^  Xht  fherjff  returned  mainpemorsy  and  that  nonfunt 
exltusy  &c*  and  adjudged  good.  Thel.  Dig.  218.  lib.  16.  cap.  i. 
S.  5.  cites  7  H.  6.  10.     Quaere.     Hill.  29  E.  3.  7. 

3.  ii\  fclre  facias  agalnJlEleny  priorefs  of  W*  the  fhtriff  returned 
/lire  feci  priorejk  de  W.  without  faying  Elena  priorejfay  and  held 
good.     Thel.  Dig.  217*  lib.  16.  cap.  i.  S.  I.  cites*Pafch.  29  £• 

3-33- 

4.  In  prteniunire  facias  againft  feveral^  the  flieriff  returned^  that     [17] 

thty  ivere  warned :  but  he  did  not  return  at  what  day  they  were 
warned^  and  held  an  infufTicient  return  j  becaufe  by  the  ftatute 
they  {hould  he  warned  2  months  before  the  day  in  court,  and 
upon  this  Gcut  alias  was  awarded.  Thel.  Dig.  218.  lib.  16. 
cap.  I.  S.*2.  cites  Hill.  42  £.  3.  7.  and  39  £.  3.  8. 

5.  In  trefj>afs  againft  an  abbot  and  his  commoignSf  the  fherifF  re^ 
turned  pledges  for  the  abbot ^  and  that  the  commoigns  had  nothingy  &c. 
And  it  was  held  good,  without  putting  the  abbot  to  find  pledges 
for  his  commoigns.  But  the  flierifF  ought  to  return  pledges,  as 
vrtW  for  feme  covert  as  upon  her  baron,  Thel.  Dig.  218.  lib.  16. 
cap.  J.  S.  4.  cites  Mich.  48  E.  3.  26.  but  adds.  Quaere.  But 
fays,  it  is  held,  the  feme  fliall  not  be  attached  by  the  goods  of  the 
baron. 

6.  Upon  fcire  facias  agahifl  feveral  tenants^  the  flierifF  returned . 
fcire  feci  quod  ftnty  &c.  modo  ^  forma  fecundum  quod  iftud  br* 

cxigit,  &c.  And  held  good,  without  faying  feparatim,  Thel.  Dig. 
ai8.  lib.  16.  cap.  i.  S..6.  cites  Hill.  2  H.  4.  13.  and  fays,  fee 
3  H.  4.  19. 

7.  It  feems,  per  opinioncm,  that  if  the  fherifF  returns  tnore  than 
24  recognitors  in  afftfcy  the  writ  fhall  abate.  Thel.  Dig.  218.  lib.  1 6, 
cap.  5.  S.  7.  cites  Hill.  ^  H.  4.  20.  Hill.  10  H.  4.  8.  and  adds, 
Quxre ;  for  the  ftatute  of  Weftminfter  2.  cap.  38.  is  quod  de 
cxtero  lion  fummoneantur  in  una  affifa  plures  quam  24. 

8.  The  fcire  facias  was  againfl  G.  K,  and  the  flierifF  returned  But  It  1$ 
fcire  feci  G.  K.  without  faying  infranomina^  nor  infrafcripfy  but  it  r*'?»  ^^^  . 

\vx%prout  iflud  breve  infe  exigity  &c.  fecundum  formam  brevisy  8cc.  ^bu^  \j\x  " 
adjudged  good.      Thel.  Dig.  218.  lib.  16.  cap.    i.  S.  9.  cites  *<?  «of 
ilich.  I  H.  6.  7.  and  11  H.  7.  28.  ^."l'   ^^|J- 

'  '  cites  12  H* 

9.  It  is  faid  by  Prifot,  that  after  the  tenant  has  appeared  in  court, 
he  fball  never  have  advantage  of  default  of  form  of  the  return  ;  and 
if  it  be  not  good,  it  may  be  amended  by  difcrction,  &c.  Thel. 
Pi&  918.  Ub.  i6.  cap.  I.  S.  II.  cites  Mich.  33  H.  6.  31. 


7.  19. 


^7  ^atcment« 

(N)    Writ  abated,  or  made  good  by  the  Viettti 

But  where  t*  'IT/ HERE  a  man  pleads  nontenure  of  parcel  of  the  tenement* 
tlie€t>r/>fc;tfi  VV  jemandcd,  the  demandant  may  maintain  that  the  tenant 
J/X'«o///f  ^  ^"^y  tenant  of  the  tenements  put  in  view  j  for  the  demandant 
cfm  wnort  by  the  view  may  bring  the  quantity  to  his  demand,  and  fo  amend 
n^'T"'  ^^^  ^^^*  ^^  falGfy  his  writ  by  the  view.  Thel-  Dig^  218.  lib.  i(Jj 
ibedeJatJ-  c*P-  ^*  S.  !•  cites  Mich.  3  E.  3.  107.  and  Pafch.  4  E.  3.  132. 

aMthimJt/fwJifeifedtf  a  woodf  parcel  of  the  xobJe  wtanor,  &c.  To  which  the  demandant  reptiedy  that 
the  tena/ii  ivasfutty  tenant  of  tbt  tenements  put  tn  view,  and  was  not  received  without  nOAintsuning  his 
writ  of  the  tencmcnti  demanded.     Thel.  Dig  219*  lib.  16.  cap.  %»S,  5.  cites  Mich.  .4  £.  3.  i6». 

2.  Where  one  demands,  by  his  writ,  a  hottfey  and  10/.  rent,  an^ 
puts  nothing  in  view  but  only  a  houfe,  it  ftiall  abate  his  writ.  TheL 
Big.  2 1 8.  lib.  16.  cap.  2.  S.  2.  cites  Trin.  5  £.  3.  193.  and 
Pafch.  1 1  E.  3*  Dower  63. 

3.  It  is  faid,  that  where  a  man  demands  a  carve  of  land,  he 
ttiTLYpuf  in  view  the  moiety  of  a  carve,  or  2  carves  ;  and  yet  it  fliall 
not  abate  the  writ.  Thel.  Dig.  218.  lib.  16.  cap.  2.  o.  3.  citea 
Pafch.  6  E.  3.  265. 

t  18  ]  4.  If  the  demand  he  of  a  manor,  and  the  tenements  put  in  view  art 
only  one  houfe  and  one  carve  of  land  of  another  name  than  the  manor 
is  of,  the  writ  fhail  abate.  Thel.  Dig.  21 8.  lib.  i6«  cap*  2.  S.  4% 
cites  Pafch.  6  E.  3.  Brief  727. 

5*  But  where  the  manor  of  S.  was  in  demand,  the  tenant  faidy 
that  the  tenements  put  in  vinu  are  only  one  houfe  and  ten  acres  of  land 
parcel  of  another  manor,  and  that  fuch  a  one  held  one  acre  of  the  tene* 
fnents  put  in  view,  &c.  And  held  no  plea  without  pleading  the 
nontenure  of  the  tenements  demanded;  for  though  the  demand- 
wt  puts  more  in  view  than  he  demands,  yet  his  writ  ihall  not  abate* 
Thel.  Dig.  218.  lib.  16.  S.  4.  cites  Trin.  18  E.  3.  22.  Br.  357. 
Quaere;  but  fays,  the  contrary  is  held  Pafclu  19  E.  3.  Brief  468. 
where  it  is  granted  by  the  court,  that  the  demandant  ought  to 
maintain  his  demand  according  as  he  has  demanded,  and  according 
^  it  is  put  in  view }  and  tliat  fo  agrees  Mich.  20  £  3.  Brief  373. 

.      375- 

(O)    By  Want  of  proper  Parties*     Plaintiffs  or 

Defendants. 

T.    A  CTION  againft  J.  N.  who  /aid,  that  hg  had  nothing  In  tin. 

-^  landf  unlejs  in  right  of  his  wife;  judgment  of  the  writ, 
tnA  if,  &c.  nul  tort,  &c.  the  exception  was  found ;  by  which 
the  plaintiff  took  nothing  by  his  writ.  Br.  Bricf>  pi.  285.  cites 
35  AiT.  ID* 

2.  Fine  was  levied  U  a  feme  file  /  Ihc  tvik  haron^  and  Irwght 
quid  juris  clamat  againft  the  tenant  in  her  name  alone  i  and  he  went 
without  day,  by  not  naming  of  the  baron.  Br.  JSrief,  pL  522. 
cites  II  H.  4.  7* 

3.  It 


J,  It  was  argued  arguendo,  that  in^dek  by  one  itpon  a  Uqff  fir  •'•  ^^* 

yearly  it  is  a  good  plea  to  the  writ,  that  he  and  another  Uejedf  tuio  \^J^  \i^^ 

is  alivej  not  named s  judgment  of  die  writ.      Br.  Brief^  pi.  37.  it  it  no  plea 

Cites  36  H.  6.  38.  lothe^it, 

■^  '^  that  the 

hafi  vfas  made  by  the pfaifitiff,  end  •ne  A,  who  U  glhve,  net  named',  for  the  hstk  o€  one  coparcener  ft 
^ood  to  the  tenant,  if  the  ochei  does  nut  enter ;  ^lit  it  is  a  g ocd  plea  to  the  writ,  that  the  plaintiff  and 
on*  A.  made  the  lealb,  who  it  alive  not  namtdi  abfjnt  he  tfiat  tht  fiahiriff  leased  tf^, judgment  of  tht 
writ}  cites  22  H.  6.  24* 

4*  Or  that  the  leafe  was  made  to  the  drfendant^  and  another y  toho 
is  alive,  &c.  Br.  Brief,  pi.  37.  cites  36  H.  6.  38. 

5.  Or  ofbtiying  a  horfe,  &c.  to  fay  that  the  defendant  and  another 
in  fail  life  bought y  &c.  or  that  the  plaintiff  ^nd  angther  in  full  life 
fold,  &c,  and  this  without  traverfe,     Br.  Brief,  p!-  37.  cites  36  H. 

6.  Contra,  to  fay  that  the  plaintiff  leafed  this  and  other  land  for  th$ 
fame  rent,  &c.     For  there  he  oit^t  to  traverfe  i  for  the  leafe  of 

one  thing  is  not  thp  leafe  pf  two»     Br.  Brief,  pi.  37.  cites  36  H* 


(P)     B7  Default  In  the  Count.    Want  of  Certainty.    C  19  ] 
And  how  aided.     By  Intendment  or  Relation. 

!•  iN  trefpafs  by  an  abbot  of  goods  taken  in  the  time  of  vacation^ 

■■"  and  the  writ  was  ad  exh^tredationem  ecclefia  pradiPt,  and  ad- 
judged good,  notwithftanding  that  no  church  is  named ;  for  it 
ihall  have  relation  to  the  abbot  who  was  named  before,  TfaeL 
Dig.  102.  lib.  lo.  cap.  lo.  S.  17,  cites  Mich.  18  £.  a,  Trefpafs 
237.  and  fays,  fee  38  £.  3.  9, 

a.  In  writ  of  trefpafs  by  an  abbot  againft  the  parfon  of  the  church 
iff'  Cp  the  writ  was  ad  Jetcriprationem  ecclefa  pradiSl,  and  it  was 
abated,  becaufe  there  was  not  any  church  mentioned  before  to  which 
the  pnedi£l»  might  have  relation,  but  only  to  the  church  of  the 
defendant.  Thel.  Dig.  loi,  lib.  10.  cap.  lo.  S.  l«  cites  Mich« 
18  E.  a.  Brief  828. 

3.  In  cui  in  vita  by  Helena,  who  was  wi£^  of  William  de  C 
pgainjl  J»  de  N»  in  qua  idem  J.  non  habet  ingreffum  ni/i  per  pretj&c^ 
turn  WtlL  quondam  virum,  &c.  and  it  was  held  certain  intend* 
ment  enough,  that  J*  had  entry  by  the  other.  Thel.  Dig.  99* 
lib.  10.  cap.  9.  S.  2.  cites  Hill,  4  £.  3.  12a. 

4*  The  writ  was  qmd  reddat  manet^  de  W.  cum  fertiff  excepf 
9mo  mefuagio  isf  advccatione  ecclefia  ejufd*  manerii.  It  was  held,  that 
ejifdem  manerii  fhall  have  relation  only  to  the  advowfon,  and  not 
to  the  houfe,  by  which  the  writ  was  abated,  becaufe  the  houie 
was  not  in  any  place.  Thel.  Dig,  loi.  lib.  lo.  cap.  lo.  S.  a« 
cites  Hill.  4£.  3.  117. 

5.  In  formedon  in  remainder,  by  the  fin  and  heir  fff  him  in  re^-  ^^^  ]J^^"* 
mmnder^  ho  need  mt  f^pofe  the  death  ff  his  father ;  for  he  cannot  ht\rt7h\i 

C3  U 


X9  dbatement^ 

gfMifktbtr,  be  Intended  heir  to  his  father  if  he  be  not  dead.  Thel.  Dig.  ^l 
Jupf^tt!    ^^'  10-  cap-  9.  S.  I.  cites  Mich.  5  E.  3.  ao6. 

^   dtatb  of  bh  father,     Thel.  Dig.  94.  lib.  to.  cap.  6.  S.  2.  cites  23  £.  3*  22*— »But  fuch  writ  wai 
(itated  by  miffion   of  this  claufc,  eo  quod  prad"  les  doneet  ohterunt  fin*  bared" ,  &c.     Thel.  Dig.  94*  liW 
JO.  cap.  6.  S«  2*  cites  Trin*  10  £.  3.  515.  and  Mich.  39  £•  3.  34.  and  3  H>  6.  i.  and  Pafch  x  x 
H.  6.  34. 

^^'^^Jr^f         ^.  When  a  ivord  of  a  ivrtt  has  double  iniendmenty  the  one  accord^ 

wnt  wa«  ^^S  ^^  ^^'^^y  ^^^  ^^^^  ^g^^^lft  ^^^>  ^  ii^^i^  {hdW  take  the  intendment 
quart  aw^  which  IS  according  to  the  law.  Thel.  Dig.  99.  lib.  10.  cap.  9, 
riafua  ceph  s.  u.  citcs  Trin.  c  E.  3.  107. 

GT  tmpar-  •'  *>       ^  /       - 

fiiviV  6f  M  dtttnuk  without  fafiure,  &c.  //j  yt/o^  30  eerum  perifrvpt,  &c.  it  fliaJl  not  be  intended 
that  by  thofe  words  the  defendant  ought  to  give  pafture  to  the  beads ;  but  it  (ball  be  iifttr.dfd  that  tbfi 
defendant  would  not  fuffcr  the  plaintiff  to  give  tbempafturey  icz,  Thel.  Dig.  99.  li^.  lo,  cap.  9.S.  li» 
ciCM  Trin.  5  £,  3.  1^7. 

7.  In  writ  of  inirujton  by  Ro.  agaviji  W*  in  which  W»  tad  not 
entry  unlefs  by  abatement y  after  the  death  of  Siinon  the  fon  of  Thonmf 
Upholly  that  the  tenant  held  for  term  of  hia  life  of  the  leafe  of 
Thomas  Upholl,  grandfather  of  the  demandant,  and  made  the 
defcent  from  Thomas  to  Simon,  and  from  Sinjon  to  the  demand- 
ant, yet  it  (hall  not  be  intended  that  Simon  the  tenant  for  life, 
and  Simon  the  father  of  the  demandant,  are  the'  fame  pcrfon  ; 
for  it  may  be  that  Thomas  had  two  fo^is  of  the  fame  name,' 
Thel.  Dig.  99.  lib.  10.  cap.  9.  S.  3.  cites  Hill.  7  E.  3.  301. 

8.  Feoffavit  in  a  writ  (hall  be  intended  of  feoffment  in  fee^  if 
other  eftate  be  not  exprefled.  Thel.  Dig.  99.  lib.  10.  cap.  9. 
S.  4.  cites  Pafch.  8  E.  3.  392.  Mich.   18  H.  6.  ^4. 

9.  In  trefpnfs  de  domo  proftrata,  &  inahercmlo  inde  afporiatoy  &CL 
.this  {hall  be  intended  the  timber  of  the  plaintiff,  Thel.  Dig.  99, 
lib.  10.  cap.  9.  S.  12.  cites  Hill.  9  E.  3.  442. 

r  20  ]         ^^'  ^^  attaint  of  a  verdift  paffed  of  one  meffuage  cum  perti- 

hentiis,  and  after  there  was  in  the  writ  de  tenementis  prsediftis 

cum  pertinentiis,  and  yet  held  good ;"  for  feveral  tenements  may  be 

intended  to  be  in  this  ivord  hotife^  with  the  appurtenances.     Thel, 

Dig.  99.  lib.  10.  cap.  9.'  S.  13.  cites  Mich.  9  E.  3.  468. 

•  This  la      .     II.  \n  fcire  facias  againjl  a  prior y  out  of  a  recovery  had  againfl 

"*'jP"'*'^j»    his  predeceffhry  the  writ  fuppofed  that  the  reco^'^ery  was  had  againji 

be  (nunc),     the  then  prior ;  and  adjudged  a  good  writ,  without  putting  a  di- 

and  fo  is  the  verfity  in  the  name  of  baptifm  of  the  defendant  and  of  his  pre- 

ycar-book.     deceffor ;  for  by  the  tunc  priorem,  and  *  hunc  priorem,  they  fliall 

be  intended  diverfe  perfons.    Thel.  Dig.  ^^*  lib.  10.  cap.  9.  S.  14. 

cites  Hill.  17  E.  3.  r. 

Thel.  Dig.         12.  Quare  impedit  ad  prabendam  de  Moreton  tnajorem  in  ecclefia^ 

104.  lib.     '  &c.    It  is  adjudged,*  that  majorem  fhall  have  relation  to  pr8ebendam> 

S^VTcitcs*  ^"^  ^^^  ^^  Moreton.     Thel.  Dig.  loi.  lib.  10.  cap.  10.  S.  6. 

S.  C.  cites  Trin.  18  £.  3.  29. 

13.  The  writ  by  one  pracipe  was  of  land  in  Brugh  near  Wingfieliy 
and  the  other  precipe  of  land  in  eadem  vilLy  &c.  The  opinion  6f 
the  court  was,  that  it  fhall  abate  \  for  eadem  villa  fhall  have  rela- 
tion to  Wingfield.  Thel.  Dig.  101.  lib.  10.  cap.  jo.  S.  7.  cit^ 
Trin.  20  E.  3.  Brief  371. 
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14.  The  writ  was  in  vi/iadePontefrafh  W.  andC.  And  held  good 
without  faying  viilis ;  for  villa  (hall  have  relation  to  PontefraSo 
onljj  and  not  to  the  other  vills.  Thel.  Dig.  loi.  lib.  lo.  cap.  lo, 
S.  8.  cites  Trin.  30  E.  3.  3. 

15.  In  formedony  the  writ  was  of  a  gift  made  to  Jo*  and  Ja,  his 
femey  and  that  after  the  death  of  the  aforefaid  Jo>  and  Ja,  without 

faying  his  feme,  and  yet  adjudged  good  ;  for  it  cannot  have  re- 
lation to  any  other.  Thel.  Dig.  loi.  lib.  io«  cap.  lo.  8.9.  cites 
Hill.  31  E.  3.  Brief  326. 

16.  Scire  facias  out  of  a  recognizance  againfl  a  tertenanty  the  writ 
was  quare  prad*  fumma  de  ■  terris  fuis  levari  non  debeat^  and  held 
good;  for  fuis  (hall  have  relation  to  his  lands  which  were  tlie 
couufor's,  and  fo  it  (hall  be  intended.  Thel.  Dig.  10 1.  lib.  10. 
cap.  10.  S.  16.  cites  Mich.  30  E.  3.  30. 

1 7.  Trefpafs  the  writ  was  pone  per  vadios  abbatem  de  W.  is^  A»  Thel.  DTg. 
isf  B.  converfos  ejufdem  domus^  where  domui  is  not  in  the  writ  before i    101.  Kb. 
judgment  of  the  writ,  becaufe  it  is  not  converfos  ejufdem  abbatis.  ^^  5^*^ 
Finch,  faid,  all  is  one^  and  awarded  the  writ  good.     Br.  Brief,  and  18E.* 
pi.  135.  cites  38  E.  3.  8.  3-  3-  «* 

1 8.  In  trefpafs  by  an  abbot  of  goods  taken  in  the  time  of  vacation^   *      *  ** 
and  the  writ  was  ad  exharedationem  ecclefia  pradicl.    And  adjudged 
good,  notwithflanding  that  no  church  is  named  ;  for  it  fhall  have 
relation  to  the  abbot  who  was  named  before.     Thel.  Dig.  id2. 

lib.  10.  cap.  10.  S.  17.  cites  Mich.  18  E.  2.,  Trefpafs  237.  and 
fays,  fee  38  E.  3.  9. 

19.  A  feme  (hall  be  intended  to  be  of  the  fame  vill  which  her 
baron  is  of^  and  fo  ihall  a  commoign  of  an  abboty  and  parfon  of  a 
church.  Thel.  Dig.  100.  lib.  10.  cap.  9.  S.  20.  cites  3  H.  6.31. 
7  H.  6.  t.  and  10  H.  6.  8. 

20.  By  default  in  the  count  the  writ  fhall  abate  per  Cottefmore,  count'S 
and  not  denied,  quod  nota.     Br.  Count,  pi.  7.  cites  3  H.  6.  41.   12.  cites  29 

H.  6.  iS.  &  4  £.4.  14.  accordingly,  and  not  denied,  quod  nota.  Br.  County  pi.  7.  cites  3  H.  6. 
41.  S.  P.  Br.  Count,  pi.  12.  cites  20  H.  6. 18.  &  4  E.  4.  14.  accordingly.     .         Br.  County 

pi.  24*  cites  S.  P.  35  H.  6.  40.  ■■   '  S.  P.  Br.  Brief,  pi.  247.  cites  3S  H.  6.  1.  S.  P. 

Br.  Brief^  pi.  254.  cites  39  H.  6.  7.  S.  P.  in  writ  of  right,  quare  impedit,  or  other  ac- 

tions, per  Forfcue  snd  Hengcflon  &;  nullus  negavlt,  and  it  feems  to  be  clear  matter,  for  there  is  no  other 
judgment  for  default  in  the  count,  but  quod  pecens  or  quereas  nihil  capiat  per  brevty  and  the  other  that 
oat  hdtfintdity  quod  nota  bene.     Br*  Brief,  pi*  41s*  cites* 31  H.  6.  15.  S.  P.  Br.  Count,  pi.  S. 

cites  9  H.  6.  10.  S.  P.  Br.  Brief,  pi.  38.  cites  35  H.  6.  36*.  — S.  P.  fir.  Brief,  pi. 

395.  cites  21  E.  4.  63,  64.— —S.  P.  And  he  ihall  not  make  a  new  count.  Br.  Brief,  pi.  488. 

cites  if  £•  4.  7.— S.  P.  Nor  ihall  he  amend  his  count.     Br.  Count,  pi.  74.  citts  31  H.  6.  15* 

Ai  in  tttonftraverunt,  vfhtteftveral  jobit*u  they  may,  and  they* alfo  join  in  county  znd  fame  are  ai/a 
t9  bring  the  off  ion,  they  being  frank,  and  ethers  not,  by  reafon  they  are  villeins,  there  the  count  ihall 
abate  uie  Mrrit,  quod  nota,  per  Belk.  J.  quod  nonnegatur.     Br.  Brief,  pl«  223.  cites  39  £•  3.  6* 

21.  Writ  wste  ogainfi  Margaret y    who  was  wife  of  T.  S.  of 
Norton  Davy,  8cc.     And  it  was  held  by  Babbington,  that  the 
vill  of  Norton  Davyfbcdl  have  relation  to  the  feme  who  is  fued,  and 

not  to  ST.  S.     Qusere.     Thel.  Dig.  loi.  lib.  10.  cap.  10.  S.  12.     [  21  3 
cites  Mich.  4  H.  6.  4.  but  fays  die  contrary  is  adjudged  in  an 
indiftment,  Hill.  9  £.  4.  50. 

22.  "^The  writ  was  of  land  in  A.  B,  and  C.  in  infula  de  W.  and 
teld  that  C  only  fhall  be  intended  to  be  in  infula  de  W.  ThcU  Dig. 
100.  lib.  lo.  cap.  9.  S.  19*  cites  Mich.  7  H.  6.  8. 
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23.  And  the  Chancellor  of  Oxford  fkall  b«  intindid  cammormit 
there.     Thel.  Dig.  100.  lib.  10,  cap.  9,  S.  20,  cites  8  H.  6.  33. 

24.  SWrdf  facias  out  of  a  fine  againjl  Richard  Abbot  of  JV.  an<l 

by  the  writ  the  demandant  intitUd  himfelf  b^  one  Richard  Stile^  and 

afterwards  in  the  perclofe  he  *nade  himfelf  cofin  and  heir  to  the 

faid  Richard,  and  held  fufficient  intendment  enough  that  the  faid 

Richard  ihall  have  relation  to  Richard  Stile,  and  not  to  Richard 
Abbot)  who  is  alive.  Thel.  Dig.  ioo«  lib.  10.  cap,  p*  8.30.  cites 
HUL  8  H,  6.  29. 

25.  In  trefpafs  of  battery  of  his  fervants,  ita  quod  negotta  fua 
remanferunt  infle^a  at  Jucb  a  place,  &c*  without  faying  in  what 
county^  and  held  good  \  for  it  fhall  be  intended  in  the  fame  county 
where  the  battery  ^was*  Thel*  Dig.  lOO,  lib.  10.  cap.  9.  S.  20I 
cites  Mich.  20  H.  6.  I5« 

26.  ■  Trefpafs  of  goods  carried  away  in  D,  and  S.  and  did  not 
fhew  ^vhat  was  carried  away  in  the  one,  and  what  in  the  other,  and 

yet  well.     Br.  Faux  Latin,  pi.  4.  cites  20  H.  6.  9. 

27.  So  of  pracipe  quod  reddat  in  An  cmd  j?.  and  did  not  Ihev 
how  much  in  the  oncj  and  how  much  in  tlie  other^  quod  nota^ 
Br.  Faux  Latin,  pi.  4.  cites  20  H.  6.  9. 

28.  Where  writ  is  brought  of  land  in  3  *oills,  parcel  fliaU  be 
intended  to  be  in  each  vill.  Thel.  Dig.  loo.  lib*  10*  cap.  9« 
S,  22,  cites  Mich.  31  H.  6.  13. 

CouDt^'l  ^9*  '^^  "^  replevin,  the  defendant  demanded  judgment  of  the  courts 

12.  dees  '  becaufe  noplace  is  fbewn  where  the  taking  was,  and  a  f pace  was 

ao  H.  6.  left  /    and  becaufe  //  was  entered  the  lafl  term,  therefore  judg- 

4?'i4.  ac^'  ment  was,  that  tlie  writ  abate,     Br,  Count,  pi,  24.  cites  35  H^ 

cordingly.       O.  ^O. 

■  Si  p.  Br.  Count,  pi.  64.  cites  4  £«  4.  14, 

30.  In  fcirc  facias  to  execute  a  fine,  the  tenant  fhall  be  intended 
party,  or  privy  to  the  fine,  if  he  does  not  a  Hedge  the  contrary, 
Thel.  Dig.  100.  lib,  10.  cap,  9.  S,  25.  cites  36  H.  6.  18. 

31.  S^  in  forcible  entry,  the  defendant  in  another  term  demanded 
judgment  of  the  count,  becaufe  the  certainty  of  the  land,  as  12  acres  of 
land,  4  acres  of  meadow,  and  the  like,  //  not  alledged;  and 
therefore  the  writ  was  abated,  and  cannot  be  amended;  for  it 
was  counted  of  another  term.  Br.  Brief,  pi.  247,  cites  38 
H.  <J.  I. 

^         32.  In  replevin,  th^  plaintiff  in  his  count  ought  to  fhew  the  pLtct 
where  the  defendant  took  the  beafts,  but  not  in  the  writ ;  and  if 
he  mijlahes  the  place,  fo  that  the  cou7it  f:all  abate,  the  writ  fhall 
abate ;  per  Brian  Ch.  J,  quod  non  negatur.     Br,  Brief,  pi.  595* 
cites  21  E.  4.  63.  64. 

33.  A  plaint  in  a  Court  Baron  was  againjl  two  jointly,  for  taiing 
the  plaintiff^ s  goods,  and  he  removed  the  plaint  by  a  recordare  jointlyy 
as  the  plaint  is,  and  after  counts  of  taking  his  goods  fever  ally  :  and 
fo  varies  from  the  plaint,  and  the  recordare  alio.  Adjudged,  that 
the  writ  abate,  Hetl,  76,  Hill.  3  Car,  C.  B,  Wiinberley  v,  Tay-. 
lor  &  al't 
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34.  In  a  quod  ei  deforstat  in  ytwiUre  ef  a  wrk  &f  rights  the  totmi 
MPof  of  2.0  Mcrfs  (f  Jampna  isf  Brueria^  which  ought  to  have  been 
ihcwn  certainly :  And  this  was  affigned  for  error  \  but  held  to 
be  well  enough,  for  Jampna  &  Brueria  are  not  intended  lands 
of  feveral  forts,  but  one  and  the  fame  land*  C«  Car.  178.  pL  2« 
Siill.  5  Car.  Gryffyth  v.  Jenkins, 

(  Q^)     By  Want  of  a  Foreprifc,  or  Exception^        C  ^2  J^ 

» 

1,  TpOREPRISE  Jball  not  be  made  in  precipe  quod  reddat,  but  of  S.  P.  9^« 
^    a  thing  which  lies  in  pracipe ;  and  therefore  where  a  man  *"«*»  ?*• 
demands  the  manor  afore/aid^  with  the  appurtenances^  and  an  advofV^  ^K^^SLr 
Jon  is  appendant^  it  needs  not  any  foreprife  $  for  advowfon  does  foi.  %%^ 
not  lie  in  praecipe,    Br.  Brief,  pU  421,  citea  the  Regifterj  foL  •n^4£'l* 
429.  ^^* 

a.  If  foreprife  does  not  exprefs  tvhere  the  land  foreprifed  lies,  the 
"writ  (hall  abate,  as  in  D.  or  in  the  fame  manar^  Br«  Brief,  pU 
539,  cites  Fitzh.  Brief  710. 

3.  Where  a  manor,  except  20  aeres^  is  in  the  emsnty  of  E.  and 
the  20  acres  is  in  the  cotmty  of  /f.  the  demandant  may  demand  the 
manor  in  the  county  of  E.  except  20  acres  in  8.  per  Prifot — Quxre 
how  the  20  acres  fhall  be  demanded.  Br,  Brief)  pl«  538.  cites 
33  H.  6.  4, — and  fee  better,  7  Aff,  10.  ibid. 

4.  If  a  man  brings  aBim  of  d  manor,  whereof  port  is  in  another  S.  V.  Br. 
county,  or  in  Wales,  or  in  the  Cinque  Ports,  and  does  not  make  J'?^»  f^ 
foreprife  of  this  parcel,  all  the  writ  fliall  abate.     Br.  Faux  de  Re-  36  H^? 

cov.  ph  iji  cites  36  H.  6.  30,  perTaverner.  3»* 

5.  If  affife  or  pracipe  quod  reddat  be  brought  of  the  manor  in  A.  Br.  iMscipe 
and  B.  the  defendant  tnajfaj,  that  two  acres  of  it  extends  into  C  9j»o*'«^V 
fuft  named  in  the  writ,  judgment  of  the  wm ;  and  becaufe  he  s.  c.^iwok 
makes  no  foreprife,  the  writ  fhall  abate,     Br.  Brief,  pl«  330,  cites  f«r»*T*<ne 
5  E.  4.  .03.  -^^^X^ 

hit  by  this  /hall  recover  only  that  which  is  ia  the  two  yUIs  ;  tnd  fuch  gift  by  feoffment  or  fine,  ihall£i\PQ 
COiy  chat  which  is  in  the  two  viUs. 

6.  Where  a  man  brings  action  againft  me  of  the  manor  tfD.  in  D. 
and  he  bimfelf,  or  another  man,  is  feifed  of  parcel  of  the  manor  in  the 
fame  vill,  there  he  ought  to  make  foreprife  $  but  if  he  detnands  the 
manor  of  D,  in  JD,  he  (hall  not  make  foreprife  of  that  which  is 
in  anoUier  vill ;  per  Brian,  The  reafon  feems  to  be,  becaufe  it 
is  not  in  demand,  and  it  is  in  vain  to  foreprife  that  which  is  not 
demanded.  Per  Littleton,  the  writ  is  not  good  to  demand  the 
manor  of  D.  in  D.  except  an  acre  in  S.  And,  at  this  daj,  Danby^ 
Littleton^  and  Needham,  held  that  it  is  no  plea;  but  Moyle  and 
Choke  contra,     Br,  Brief,  pi,  216,  cites  9  £,  4,  6, 

7.  Trefpaft  upon  the  ftatute  of  5  R.  2.  ubi  ingreifus  non 
datur,  &c.  of  entering  into  the  manor  of  JX  in  S.  tne  defendant 
faid  that  40  acres  parcel  of  the  manor  is  in  D.  judgment  of  the  writ^ 

fr  n^a  allocatur  \  for  nothing  Ihall  be  recovered  but  damages, 

and 


ind  no  franktcncmcnt ;  and  foreprife  cannot  he  made  in  aBlm  cf 
trefpafs  as  in  prxcipe  quod  reddat ;  and  therefore  he  ^Vas  awarded 
to  anfwer.    Br.  Brief,  pi.  371.  cites  10  E.  4.  10. 

8»  A  man  brought  writ  of  wafle,  and  declared  of  a  leafe  of  m 
'  manors  and  the  defendant  faid^  that  the  lejjor  was  feifed  of  the  manor ^ 
ixcept  three  acresy  and  leafed^  and  fo  he  ought  to  have  a  writ  with 
foreprife ;.  &  non  allocatur,  becaufe  it  goes  in  bar  for  this  parceL 
But  Brooke  fays,  the  reafon  feems  to  be,  becaufe  no  land  is  in 
detaand.  Contra  where  land  is  in  demand.  Bn  Brief>  pL  3  in- 
cites 5  H-  7.  7. 

X 

^3 1    (R)     For  Default  of  Suppofal  of  Property,  &c,  in 
the  Writ  j  and  what  fhall  be  fufficient  Suppofal. 

I.  TTTRIT  of  trefpafs  of  entering  into  his  manor ;  and  that 
^^  they  took  a  writings  and  tore  ity  &c.  ivithout  faying  fcrip- 
tum  fuunty  nor  that  It  was  taken  out  of  the  poffeffton  of  the  plaifUiff  i 
and  yet  adjudged  a  good  writ.  Thcl.  Dig.  109.  lib.  10.  cap*  i8. 
S»  I.  cites  Mich,  i  £.  3.  24.  RegilL  106^  but  fays,  it  feems 
HllL  2  £.  3.  29*  that  tlie  plaintiff,  by  his  count,  ought  to  ihew 
that  the  remainder  of  certain  land  was  intailed  to  him  by  this 
uritinf. 

2»  In  replevin^  the  writ  was  brought  hj  an  executor  de  quodam 
iove  ipfius  Rq.  executoris  captoy  &c«  and  adjudged  good.  TheL 
Dig.  109*  libr  10.  cap.  18.  S.  2.  cites  Mich.  24  £•  3-  46. 

3.  The  property  of  the  thing  taken  tortioujly  (hall  be  intended 
fo  he  in  the  taker.     Thel.  Dig*  xop.  lib*  10.  cap.  18.  S.  4.  cite& 
27  Aff.  64.  and  i  H.  5,  3, 
Writ  ot  4-  In  wq/Ie  by  tlie  prior  of  the  hofpital  of  St.  Jo.  the  writ  was 

waAcad  ad  exhareditaiionen$  domus  isf  hofpitalis  pradiil,  and  held  good^ 
Soaem  ec!"  without  faying,  hofp.  ecclefi«  praedift.  Thel.  Dig.  109,  lib.  10% 
ciefixwas     Cap.  i8.  S.  15.  cites  Mich.  42  £•  3.  21. 

Mdgood.  Thel.  Dig.  109.  lib.  10.  cap,  8.  S.  6. 

Thel.  Dig*        j^.  Writ  of  trefpafs  was  brought  by  a  prior,  quare  bona  fe"  catath 

caSisi'^  ^Swwx  £Ba.  eccleji^  San£ti  Cuthberti  &  Nicholai  pnedeceflbris  nunc 

24.  faytthe  prioris  tempore  praedi£l.  Nicholai,  &c.     Thel.  Dig.  109.  lib.  10. 

•pinion  of  ^ap.  x8.  S.  c.  cites  Mich.  47  E.  3.  23. 

4.  35.  i8|  that  writ  brought  byfuccefTor  of  goods  taken  in  the  time  of  the  predeceflbr  is  good  with  theft 
words,  ^ttare  bona  domus  U  ecdefiae  cepit,  Upc.  As  it  is  ufed  of  goods  taken  in  the  time  of  vacatio09 
and  not  to  fay  buna  prsdecefforis,  &c.  and  cites  Mich.  18  £.  a.  Trefpa&  237. 42. 

6.  And  fo  of  trees  cut  in  the  time  of  the  predeceflbr,  the  ^Tit 

ought  to  be  quare  arbores  domus  &  ecclefiae,  &c.     Thel.  Dig* 

109.  lib.  10.  cap.  18.  S.  6.  cites  Mich.  2  H.  4.  4.  7  E.  4.  15. 

9E.  4,  35.  Regifter  101.  96.  Tempore  E.  i.  Trefpafs  242. 

'^S""*'*  7*  ^^  ^^^fP^fe  ^^  ^^^^  ^^  quare  quand>  bagga*  cum  20  lib.  in 

i<^  there-  pecunia  numerata  in  eadem  bagga  cont'  cepit,  &c.  and  it  wa« 

MicontainM,  held  that  the  \vrit  was  not  good,  becaufe  it  is  not  fuppofed  to 

tSn'?wiih.  whom  the  property  of  the  bag  was.    Thel,  Dig.  109.  lib.  10. 
*      "  cap. 


06atemctit*  cj 

cap.  1 8.  S.  7.  Cites  Mch.  13  Hi  4.  n,    But  contra,  h  was  held  MtCqriag 
HiJl,S.H.6.48.  ^^.tl' 

hj  which  it  appears  that  the  pt^peity  of  the  hag  and  money  is  in  the  plaintiflT.     And  fo  it  is  Qot  of  mo* 
fuey  haii'd  to  keep.     Thel.  I)ig«  109,  lib.  io.  cap.  18.  S.  9«  ekes  Mich.  18  H»  6.ao« 

3.  Writ  of  trefpafs  by  church-wardens,  quare  iona  feT  cafalla 
farachiattorum  in  their  cuftody  being,  ccpcrunt,  &c.  and  held  a 
good  writ.  Thel.  Dig.  109.  lib.  10.  cap.  18.  S.  13.  cites  Trin, 
8  £.  4.  6. 

9.  Writ  of  trefpafs  was  maintained  quare  domum  intravit^ 
and  one  gofhav/k  and  one  hawk,  of  the  goods  of  the  plaintiff',  taken 
nnd  carried  away.  Thel.  Dig.  jop.  lib.  10.  cap.  i8.  S.-i<J.  cites 
Triru  16  E.  4.  7. 

I  o.  Writ  of  trefpafs  quare  claufum  fuum  fregit,  and  4  young  And  fo  U 
go/hawh  in  their  nefts  being,  pretii  fo  much,  &c.  cepit  Sc  afpor-  writqua« 
tavit,  &c.  adjudged  good,  without  faying  that  they  werfe  reclaimed  ^1*"^"™  ^«- 
or  tame,  and  held  good.     Thel.  Dig^iop.  lib.  10.  cap.  18.  S.  n.  dai/a^uoM 
cites  14  H.  8.  I.  Regifter  93.  ibidmm- 

vnitat  cepU^ 
&c.  But  writ  i^uare  6  damas  apud  B.  inventas  ^epit,  &c.  is  not  good,  without  fuppofing  the 
breaking  of  the  dofc  or  paj^,  &c.     Thc|.  Dig.   lo^.  ]ib.  lo.  cap.  i8,  S.  ii.  titcs  Trin.   F  241 
^2  H.  i,  76.  43  £.  3.  24.  *•  *^  J 

(S)    For  Want  of  fetting  forth  the  Price  or  Value  of 
the  Thing.     And  what  fetting  forth  is  good* 

J.   pRETIUM  fararum  may  be  fhewn  in  the  count,  and  the 
•^   count  not  the  worfe ;  per  opinionem.     Thel.  Dig.  109. 

lib.  10.  cap.  19.  S.  2.  cites  Mich.  5  E.  3.  233. 

d^  Writ  of  annuity  was  maintained  of  8  robes,  without  putting 

the  price  of  them  in  the  writ.     Thel.  Dig.  109.  lib.  10.  cap.  19, 

S.  3.  cites  17  E.  3.  48.  73-       ' 

3.  The  writ  of  trefpafs  was,  that  he  had  arreted,  vt  55*  armis^ 

certain  ivool,  &c.  and  detained  ft  till  the  others  were  bound  to 

tifie  defendant  in  12 1.  for  the  deliverance,  &c.  and  adjudged  good, 

without  putting  the  value  of  the  wool  in  the  writ.     Thel.  Dig. 

110.  lib.  10.  cap.  19.  S.  4.  cites  Pafch.   29  E.  3.  41.  11  H. 

4.  A  fack  of  wool,  price  100  s.  was  demanded  by  writ,  where 

in  the  fpecialty  there  was  not  any  price,  and  yet  adjudged  good  \       % 
for  a  man  (hall  not  have  lurit  to  demand  a  chattel  without  putting, 
the  price  in  the  writ.     Thel.  Dig.  no.  lib.  lo.  cap.  19.  S.  5. 
cites  Trin.  29  E.  3.  50. 

5.  In  writ  of  breaking  of  a  warren,  and  of  taking  partridges  or 
pbeafants,  a  man  fliall  not  put  any  value  to  them,  nor  of  a  couple 
rf  hounds,  &c.  Thel.  Dig.  iio.  lib.  io»  cap.  19.  S.  14.  cites 
Pafch.  8  E.  4.  5.  Pafch.  43  E.  3.  14. 

6.  In  trefpafs  of  taking  gold  andftlver,  a  man  fliall  not  put 
any  value.     Thel.  Dig.  no.  lib.  xo.  cap.  19.  S.  7.  cites  Trin. 

^  y.Tbcl. 


ei  ZbtAttamu 

7.  Thef.  Dig.  I  to.  lib.  10.  cap.  19.  S.  9.  fays^  it  is  held  Micli, 
II  H.  4*  30.  and  Hill.  8  H.  5.  5.'  that  where  goods  are  iaken^  and 
ihi  plaint^  has  them  back  again^  in  writ  to  be  brought  for  this 
trefpafs,  a  man  ihall  not  put  the  value  of  the  goods ;  for'  the  form 
js  quod  cepit  et  detinuit  per  tantum  tempus,  &c.  and  cites  the 
Regifter  94,  95,  96, 97. 

8.  In  trefpafs,  the  writ  vf^square  cepit  12  oxen  in  one  county^ 
and  chafed  and  impounded  them  in  another  county  j  by  'which  6  of 
the  oxen^  price  j  /.  died  of  hunger,  &c.  And  the  writ  was  abated, 
becaufe  the  price  of  all  the  beads  was  not  in  the  writ.  JBut  the 
next  day  fuch  writ  quare  112  fheep  fugavit  from  one  county  into 
another,  &  imparcavit,  by  which  20,  price  20  s.  interier*^  &c# 
was  adjudged  ^Wy  becaufe  there  was  not  (cepit J  in  the  nvrit ;  for 
in  tlie  firft  writ,  the  property  was  intended  to  be  out  of  the 
plaintiff  by  the  taking,  &c.  Thel.  Dig.  110.  lib.  xo.  cap.  9.  Si  & 
cites  Hill,  i  H.  5.  3.  44  E.  3.  20. 

ikirf  ft  9'  Where  the  writ  is  de  averiis,  or  of  any  beafis  certain  talen^ 

%liere  the  It  fliall  be  pretii  tantum.     And  where  it  is  *  de  bonis  {5*  catallis^ 

wit  is  •/  it  fhall  be  advalentiam.     Thel.  Dig.  no.  lib.  10.  cap.  19.  S.  10. 

lli^A*'and  ^^^^^  Pafch.  21  H.  6.  43.   and  fays,  fee  the  Regilter  agreeing 

iaanimite,  with  this  opinion. 

by  general  words,  as  corn,  grafs,  trcfs,  hay')  germijiay  &c.  it  ihall  be  ad  valentiam.  But  if  it  be  o^ 
tbingt  eertain  anJfpecutI,  as.fo  many  <)0Arter8  of  co^n,  fo  many  loads  of  ccrn,  fo  many  oaks,  one  (hip 
taken,  one  nSin-ftOne,  and  fuch  like,  the  writ  {hall  htpret'tl  ^  and  it  feems  that  it  (hall  be/0  where  the 
writ  It  for  any  thing  by  mtmber^  mtajitre,  atid  weigbtp  or  a  ce.tain  mlll-ftone.  Thel.  Dig.  no.  cap* 
X9*  S.  JO. 

*  The  writ  of  detinue  de  bonis  ^  (atallis,  ihall  be  ad  valtntiam,     Thel.  Dig.  no.  lib.  10.  cap.  19  • 
$.  6.  cites  HiU.  33  E«  3.  Bf.  91 3. 

10.  Thel.  Dig.  no.  lib.  lo.  cap.  19.  S.  11.  fays,  the' Regifter, 
fol.  94.  is  of  a  writ  de  pifcar*  in  feparali  pifcaria,  &c.  &  herbam 
falcaverunty  &c.  Js*  herbam  illam  ac  pifcem  ad  valenc*  1 00  s.  cepev^^ 
&c. 
C  *S  3  ^^*  -^"^  writ  quare  claufum  fregit  &  3  pullos  efperv'iorum  fuo^ 
rum  pretii  fo  much,  or  tot  cuniculos  fuos  pretiiy  &c,  cepit,  &c, 
Thel.  i)ig.  no.  lib.  10.  cap.  19.  S.  12.  cites  Trin.  22  H.  6. 67. 
10  £•  4«  15.  Regifter  95. 

12.  In  writ  of  trefpafs  of  charters  and  writings  in  a  chefl  con- 
tained, &c.  a  man  fliall  not  put  any  value  of  the  chefl^  Thel, 
Dig.  1 10.  lib.  10.  cap.  19.  S.  13.  cites  Mich,  20  £.  4.  29.  Re« 
giftcr  95, 

(T)     By  Want  of  Form, 

Br.  Pauv,      J,  ^t^RlT  original^  which  nvanh  form,   (hall  abate  5    fox  it  i$ 

dSl"s.^c?'  :      "^^^^  ^"  *^  Chancery,  and  pleadable  here.     Contra  of 

per  Finch!  wTff  judicialy  as  fciTC  facias ;  for  if  this  wants  fortn,  and  has 

— s.  p.  Br.  matter  fufficient,  it  is  good ;   and  therefore  defcenderc  debet, 

JJI'^"""'  inftead  of  executionem  habere  non  debet,  i$  not  material.     Br, 

cites 4H.  fcire  facias,  pi.  18.  cites  4J  E.  3.  13, 

6.  3.  Br.  Faux  Latin,  pi.  4S.  (bis)  cites  S.  C. Thel.  Dig,  lib.  10.  cap.  it*  S.  6.  CJte«  S, 

C..—— >And.ibid.ii6.  lib.  10.  cap.  z6.  S.  19.  citeaS.  C. 

2.  Iq 


dbat^ment  25 

H*  tn  hiortdancefter  of  2  acres  of  land,  and  the  moMty  0/  on 

lioufe,  &c.  as  the  order  is  to  demand  the  intire  thing  before  the 

parts  of  any  thing,  yet  in  the  claufe  to  make  the  view  the  houfe 

ihall  be  firft  named  before  the  land,  becaufe  the  intire  houie  fliatt 

be  put  in  view.     Thel.  Dig.  104.  lib.  10.  cap.  12.  S.  3.  cites 

Hill*  16  £•  3.  650.  II  AfT.  21.  and  12  H«  4.  19. 

li  3.  Inji^medtm,  the  writ  was,  and  that  after  the  death  of  the  rtd/DJrf, 

afore/aid  Alice  and  John  the  donees,  where  it  (faould  be  after  the  xo4.1ib.j©» 

death  of  the  aforefaid  7(5A/i  and  Alice ;  and  therefore  the  writ  ^f'-'*;** 

was  abated.     Br.  Faux  Latin,  pi.  3.  cites  3  H.  6.  33.  |.'  cl^I^ 

TheL  Dig.  ii6.  lib.  xo.  cap.  26.  S.  19.  tltes  S.  C.->-^-»Br.  Faux  Latin,  pi.  48*  (bis)  cite«  S.  C« 
I  S.  P.  2.  Lc.  59.  Hughe.>*s  cafe.  But  in  fcire  facias  upcnricovtry  of  damages  the  mwk 

fftbef*me  ^vat  befarc  the  nsmu  oftht  baron  \  and  it  was  of  a  recovery  by  the  feme  dumjoiafukt  j  and  ex* 
ccptjon  taken,  8c  oon  allocatur ;  for  writ  judicial  &»1\  not  abate  for  want  of  form,  it  it  has  matter  fuf- 
fickttt.  ■  ■    Br,  fare  facias,  pU  129.  cites  4  ]^.  6.  3.  ■  ■  Thel.  Dig.  116.  lib.  10.  cap.  26* 

S.  19.  cites  S.  C»  .  ■  So  in  fcire  facias  againft  barom  aadfewu  ojdamttf^ei  retoverM^ainfi  tbi  Jam 
dttmjola  fuit5  and  ^ei  the  writ  did  not  abate.     »r.  Brief,  pi.  206.  {^o%)  cites  4  li.  6.  3.  4, 

4.  In  writ  againft  heirs,  executors,  &c.  they  ought  to  be 
named  heir  or  executor^  &c.  in  the  firjl  name,  and  not  in  the  alias 
diBus.  And  fo  the  addition  by  the  ftatute  ftall  be  put  in  die 
firft  name,  &c«  Thel.  Dig.  104.  lib.  lo.  cap.  12.  S.  7.  cites 
30  H.  6.  5.  32  H.  6.  33.  5  E.  4.  142. 

5.  Writ  (fdifceit  ftiali  not  abate  for  form,  if  it  hath  matter  of 
fubfiftence.     F.  N.  B,  95.  (E)  Marg.  cites  19  H.  <J.  50. 

6.  Thoogh,  by  good  order,  the  mojl  ^orihf  Jball  have  the  fre- 
eedencyy  and  fliall  be  preferred  before  the  lefs  worthy,  and  a  thing 
intire  Ihall  be  preferred  before  part^  isfc.  yet  if  the  faid  order  be 
not  precifely  purfuedy  the  judges  will  not  abate  the  ¥rrit,  or  count, 
for  it.  1 1  Kcp.  55.  b.  Mkh*  I2  Jac.  in  SaviFs  Cafe,  alias  Ham- 
mond v.  Savil* 

•  « 

(U)    By  Oiftlffions  in  the  Writ.  t  ^  3 

I.  1 N  ravifhment  of  luard  by  guardian  in  forage y  the  wrii  was^ 
**  ctdm  cufodia  terr*  Isf  hiered\  life,  ad  ipfum  perUnet,  &c# 
and  concluded  that  he  ravifhed  the  heir  only,  without  fuppoCng 
any  ejectment  of  the  land  \  and  yet  held  good.  Thel.  Dig*  113. 
lib.  10.  cap.  23.  S.  4.  cites  Mi(;n.  4  £.  3.  163. 

2.  In'aiTife  of  ccimnon  of  turbary  in  0.  it  is  no  plea,  that  there  are  Sc  in  tref* 
two  0,*s  in  the  fame  county ^  and  none  ivithout  addition ,  jadgment  of  t^f^^^' »' 
the  writ ;  for  the  plaintiff  ought  to  recover  by  view  of  the  jurors  ;  fo  fay,  that 
that  the  recovery  ihall  be  in  the-  vill  where  the  view  was  made  %  there  arc  % 
and  fo  the  .writ  was  awarded  good.     Br.  Brief,  pi.  258.  cites  5  ^J^jthom 

Aff.  Jw  ^  addition  i 

fat  if  be  bg  guilty  in  tbe  one  cr  tbe  otber^  if  it  fuffcientj  and  it  was  pleaded  to  the  writ;  and  this  bf 
MaioQof  cbe  v^/m,  as  it  feems.     Br.  Brief,  pi.  13.  cites  9  H.  6.  5.  ■  S.  P*  But  if  he  hai  jufitfi* 

SWIM  in  any  of  the  2,  he  may  p)c.id  it,  abfne  loc  that  be  if  guUty  in  the  ether  %  and  tYvt  fame  in  aflife  or 
account.  Contra  in  all  other  a^lions.  6r.  Brief,  pi*  341.  cites  3  H«  4,  26.  And  iays,  feel  £«4* 
10.  not  adjudged ;  but  that  9.  H.  6,  5.  it  Is  no  pica.     ibid. 

Sp  it  is  agreedy  that  in  wa^e  in  A.  and  6.  it  is  no  plea  to  the  vfrit^  that  there  are  2  A*s,  and  nrntf 
^vithntt  addittfiui  for  he  ihall  recover  k^  view  of  che  jury.     Br.  Additions,  pi*  7.  cites  9  H.  6.  43. 

So  in  debt  upon  a  bond,  the  defendant  imparrd,  and  at  tbe  day  faid,  where  he  is  named  J.  S.  of  D« 
d^tti«f«  it  Over  D.  aad  Nether  D«  4k.  Jv^^hisq^  of  the  wiit^  and  per  cm.  he  ii«Ibpp*d  by  his  own 

honiy 


s6'  aijdtemerit, 

bond,  and  yet  tttoney  Aall  hate  the  plea;  for  he  is  compellabk  to  make  his  warrdnt  according  tcibi 
irrit.     Br.  Brief,  pL  378*  cites  18  £.4. 9.  But  M.  jii  £.4.  51.  contra.     Ibid. 

But  infirgerdt  faits  brought  in  Londcn  tf  tenemtnts  tnS*  in  the  county  of  D.  Over  D.  and  Nether  0» 
«nd  none  without  addition,  is  a  good  plea,  by  reafon  of  the  vifne ;  for  if  the  defendant  fays  chat  thcf 
plaintiff  was  never  feifcd  of  the  tenements,  the  vifne  fliall  be  of  S.  Br.  Baicf,  pi.  4o«.  cites  X9 
H.  6.  5. 

But  writ  J.  ^mre  impedit  for  the  king  agalnji  eleElum  confirmatum  Her-* 

Jr'omiffion./^^'  and  held  good,  notwithftanding  that  an  (^)  ivas  tvanting 
^an(&)  between  eledum  &  confirmatum.  Thel.  Dig.  94.  lib.  13.  cap. 
ietweentbe  g,  jj.  y^  citcs  Trin.  i8  E.  3.  29.  and  fa'ys,  fee  4  H.  6.  !•  ac- 
X'4hd.  cordlngly. 

pig.  94*  lib*  10.  cap.  6.  S.  7.  cites  39  E.  3.  25. 

4.  In  q/jlje  ofrenUcharge^  li  all  the  tenants  of  the  tenements  charged 
are  not  named  in  the  nurit^  the  writ  fliall  abate;  and  it  is  a  good  plea 
that  fuch  a  one  is  tenant  of  parcel  not  named,  judgment  of  the 

^  writ;  and  fo  it  appears  very  often  elfewhere.    Br.  Brief,  pl.-aSo. 
€ites22  Aff.  lo. 

5.  Debt  upon  a  bond;  Vifpace  was  left  in  the  count  for  the  place 
of  the  making  of  the  bondy  and  the  plaintiff  would  have  put  it  in,  in 
another  term,  and  was  not  fuffered,  but  the  writ  was  abated.  Br. 
Brief,  pi.  482.  cites  4  E.  4.  14. 

6.  Praecipe,  &c.  was  dated  12th  day  of  May,  and  me-ipfo  ivas 
wanting,  and  therefore  the  writ  was  abated  witliout  being  amended 
by  the  ftatute  of  14  £.  3.  quod  nota.  Br.  Faux  Latin,  pi.  100. 
cites  24  £.  3.  69* 

Contra  if  ^^  Annuity.    The  writ  was  again/l  y.  N,  chantor  of  the  chapter 

the  w"/"*  ^f  E^^l^j  where  the  fpecialiy  was  J.  N.  chantor  of  Exeter ,  and 

than  in  the  yet  this  exception  not  allowed;  for  the  writ  ihall  not  abate  for 

AecWO' ;  xhs.  furplufagc.     Br.  Nugation,  pi.  6.  cites  40  E.  3.  3. 

diaference ;  per  cur.  Tor  the  fame  year  fol.  14.  the  bend  wax  that  John  Prior  of  D>  was  boandy  and 
the  writ  was  Prior  of  D,  oniy,  [without  John,'j  And  the  opinion  was^  that  the  writ  ihall  abate  for  the 
vaciance*    Ibldt 

8.  In  trefpafs  de  averiis  caruca  capt\  this  claufe  was  wanting  in 
the  writ,  6*  interim  averia  ilia  deliierari  facias,  &c.  and  yet  held 
good.  Thel.  Dig.  94.  lib.  10.  cap.  6.  S.  24-  cites  Hill.  33  E.  3. 
Brief  915. 
r  ay  J  9-  In  writ  of  fcire  facias  for  the  king,  {ibi)  was  left  out  in  the 
claufe,  and  habeas  Hi  Jom%  by  which  it  was  abated.  Thel.  Dig. 
94*  lib.  TO.  cap.  6.  Sl  10.  cites  Mich.  33  E.  3.  Brief  918. 

10.  Jf^afl  againlt  an  executor,  the  perclofe  was,  that  the-fame 
exectttor  did  wajl,  without  a  proper  name,  and  well,  and  he  counted 
that  he  leafed  to  the  teftator.    Br.  Brief,  pi.  140.  cites  38  £. 

3.  17. 

11.  And  becaufe  the  writ  was  againfl  A.  as  executor  of  the  lef^^ 
fee,  where  he  was  executor  of  the  executor  of  the  teftator,  the  writ 

was  abated  upon  exception  thereof.      Br.  Brief,  pi.  140.  cites 
38  E.  3.  17. 

12.  Debt  again/l  J.  H,  of  C.  and  J,  came  and  prayed,  that  the 
plaintiff  count  againfl  him,  and  the  plaintiff  f aid,  that  his  fuit  is 
ifgainjt  J.  C*  the  younger ^  and  be  *wh9  apjpears  is  J.  C.  the  elder,  and 

after 


mjiif  tie  plaititifffnldi  that  hisfuit  is  againfi  J.  H.  of  South  C.  mtd 
he  who  fiow  comes  is  of  C,  and  becaufe  &outh  was  not  in  the  writ^ 
the  writ  was  abated.     Br.  Default^  pi.  48.  cites  39  £.  3.  5. 

13.  Formedon  of  land  given  to  J.  of  B.  &c.  and  that  (iter  the 
Seath  of  the  af ore/aid  J.  B.  &c.  And  it  was  challenged  becaujGe 
the  premifes  were  J.  of  B.  and  the  fubfequent  is  J.  B.  and  of  is 
omitted,  and  yet  tlie  writ  awarded  good ;  for  this  word  aforefaii 
J.  B.  refolves  that  it  is  the  fame  J.  of  B.  who  is  naxned  in  the 
writ  before.     Br.  Brief,  pi.  228.  cites  39  £.  3.  27* 

14.  In  a  writ  in  the  claufe  ttififecerit^  mft  was  left  out,  by  which 
it  was  abated.  Thel.  Dig*  94*  lib.  10.  cap.  6.  S«  13.  cites  HilL 
46  E.  3.  3.  in  MS.  Brief  595. 

15.  Trefpafs  upon  tlie  cafe  upon  an  aiTumpfit  ought  to  contain  S.  P.  Na- 
the  place  where  the  ajfumpfit  was  made,  and  otherwife  the  writ  fliall  .^''*^*"?" 
abate  by  plea  of  the  party.     Br.  Brief,  pL  511.  cites  48  E.  3.  6.  kdgJitbi 
and  that  the  Regiiler  is  accordingly.  lii<  cown^ 

,  quod  nou* 

Br.  adioo  fur  k  cafe,  pi.  24.  «itesS.  C. 

16.  Annuity  was  brought  hy  J.  3f.  againfl  the  prowfi  of  the  Br.  vari- 
^ollege  of  D.  and  the  deed  was  difcreto  viro  magijtro  ^ohannt,  and  *>i!*c^*c»* 

thefe  words  difcreto  viro  magiftro  omitted ;  judgment  of  the  writ,  S»innvts 

and  the   defendant  awarded  to   anfwer.      And  it   was  granted  tf^itiy^f 
hy  name  of  the  provofi  rf  D,  without  other  name,  and  therefore  tlie  ^^^^^^ 
defendant  demanded  judgment  of  the  writ.     Per  Hull,  it  fbail  frtdtag^r^ 
be.  named  in  the  count  what  name  of  baptifm  he  has  ;  and  if  an  abbot  ^^  ***®^  "^ 
be  bound  in  20L  with  aiTent  of  hiscovent,  and  dies,  adion  may  J^it^clji* 
be  brought  againfl  the  fucceflbr  accordingly,  and  he  declare  the  the  writ,  ^ 
»ame  in  the  count.     Br.  Brief,  pi.  12  c.  cites  12  H.  4.  c.  "^^^^  , 

daitdthe  name  of  baptito  certain^  &c.    Br.  Brief,  pi.  125.  cites  12  H.  4.  ^ 

.  17.  Afjife  ly  the  prior  of  D.  and  made  title  to  certain  wheat  ^jf 
prefcription  as  parfon  of  P»  and  becaufe  that  he  was  not  named  prior 
of  D^  parfon  imparfonee  of  P.  the  writ  was  abated  by  the  opinion 
of  the  court,  for  default  of  the  name  of  parfon.  Br.  Brief,  pL 
227.  cites  12  H.  4.  21. 

i8.  Pradpe  J.  mafer  or  warden  of  the  college  of  C.  and  the  S$9fy. 
perclofe  was,   oL  fummbneas  the  af ore/aid  mafer  without  faying  Earl  of  S*  - 
warden,  &c.    And  well.     Br.  Brief,  pi.  431.  cites  7  H.  6,  13.*    iS^,    b«. 
'  19.  In  fcire  facias  upon  a  fine,  the  defendant  pleaded  to  the  ibJ4l 
writ  becaufe  it  is  brought  agcdnji  Richard  Abbot,  and  the  plaintiff' 
ionveyed  the  title  to  himfelf  by  Richard  S,  and  in  the  perclofe  he  was 
made  heir  of  the  aforefaid  Richard^  which  may  be  intended  the 
defendant,    and  therfore  the  furndme  ought  to  have  been  named  in 
each  place.     Per  Cotton  Juftice,  he  to  whom  he  makes  himfelf  heir 
is  deady  and  Richard  the  defendant  is  alive,  and  fo  the  writ  has  fuf 
ficient  intendment,  'and  fo  the  writ  gopd,  quod  nota.     Br.  Brief, 
jl..  172.  cites  8  H.  6.  27. 

20.  In  wafle  in  A.  and  B.  it  is  a  good  plea  to  the  writ,  that  A,     [  a8  J 
is  a  hamlet  ofB.  and  not  a  vill  by  itfelfs  per  curr    But  per  Pafton^ 
lie  (hall  fay  in  this  cafe  that  no  fugh  vilL    Br.  Additions^  ph  7% 
citet  9  H*  6.  42. 

zi.Rjt^ 
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4it*  Recordari  fac*  loqudam  dtreAed  to  tUmoj^  undlmlifflf 
x)*  is  goody  without  naming  tbdr  proper  name/f  and  ib  are  all  th^ 
certioraries  in  London,  to  the  mayor  and  fberiflfb)  and  the  writi 
of  right  in  the  huflings*    Br«  Brief,  pi.  237.  (his)  cites  14  H* 

22*  Trefpafs  upon  5  R*  2.  that  the  defendant  entered  into  tbi 
manor  <f  C.  &c.  Catyf.  prayed  judgment  of  the  writ  \  for  th# 
manor  extends  into  C.  and  ff^.  and  therefore  fhall  fay  accordingly, 
and  yet  the  writ  is  good  by  award,  and  fo  in  praecipe  quod  reddat* 
Br.  Brief,  pi.  346.  cites  4  £.  4*  15* 

«ni  B*  the  tenant  dcmancied  judgment  of  the  writ }  for  the  manor  txttndt  into  A»  B»  tsd  €•  Pit 
Briaoy  this  is  no  plea  ^  for  it  ought  to  agree  with  the  recovery  or  fine  whcjice  it  ifiues.  Br,  Brief,  ^U 
315.  cit)es4H.  7.  7. 


^9  in  fcire 
ficias  out 
of  a  reco- 
Tery«/tf 
maturf 
tave  execu 
tioH  in  Am 


triefpafs 


i 

cxc^Qon 
w«  taken, 
that  ilf  .  is  a 


23.  Debt  agdnjl  J.  N.  of  thepa/ri&  of  S.  The  defendant  fmd^ 
that  there  are  3  vills  in  the' fame  parifh^  and  be  dwelt  in  one  ofthem^ 
and  a  good  plea  \  an^  yet  he  iii  not  fbenu  in  wbicb  of  them  he 
dwelt.    And  per  Moyle,  where  he  fays,  that  there  is  Over  D.  and 

sreat  place     Nether  D.  and  none  without  addition,  he  fhall  not  (hew  in  which 
nntainingln  of  them  he  dwclIs.     Br.  Brief,  pi.  483.  cites  4  £•  4.  39. 

stfeveralvillsf  and  therefore  the  defendant  ought  to  he  named  of  one  of  theniy  judgment  of  the  writ; 
and  no  plea,  per  tot.  cur.  becaufe  he  /icts  mt  vamt  of  wblcb  vill  he  is,  fo  that  the  plainti^'may  have  • 

hetter  writ ;  quod  nota.     Br.  Brief,  pi.  353.  cites  5  £.  4.  i. Br.  Brief,  pi.  483.  cites  S.  C. 

lo  debt  againfi  J.  N»  of  the  parijh  of  N,  and  there  wtre  4  W/s  in  the  fame  parijbt  and  becaufe  he  diA 
fiot  fhiiVff  which  vill,  therefore  the  writ  wai  ibaced*  Br.  Brief,  pU  459.  cita  »2  £.  4.  a«  and  %%  H» 
4. 41,  42*  and  35  H.  6.  30.  in  trefpafs. 

24.  In  replevin,  if  the  defendant  in  fire  facias  fajs^  that  ihi 
plaintiff  in  fcire  facias  is  a  knight  not  named  knight,  judgment  of 
the  writ  he  ihaU  not  have  the  plea  after  a  continuance,  though  it 
be  a  continuance  given  between  the  parties  by  the  court,  quia 
imfia  nondum  advifatur  de  judiciofuo  inde  reddendo,  ideo  dies  datus 
eft  partib\i8  praedi£t.  hie,  &c.  no  more  than  after  imparlance 
taken  by  the  party,    fo.  Brief,  pi.  331.  5  £.  4*  103. 


(W)    By  Omiffioas  in  the  Procefs# 

t%  ^IX/RIT  ageinjl  Phi*  and  Tho.  and  Ann  his  femcy  l|y  dlverfit 
^^  precipes,  and  in  thefummons  Ann  was  omitted,  by  which 
ibc  writ  was  abated.  Thel.  Dig*  94.  lib.  10.  cap.  6.  S.  i.  citet 
7rin.  2  £.  3.  39.  and  Fafch.  8  £•  3.  405.  and  Mich.  10  £.  3« 
532.  ^od  27  H.  6.  6.  accordingly. 

2*  Aihfe  againfi  N.  and  M»  abbefs  of  5.  and  in  the  pone  it  wai 
put  the  aforefaid  M.  omitting  this  word  abbefs,  and  by  the  opinion 
<tf  the  Court  the  writ  (hall  abate*  Br.  Brief,  pL  286.  cites  26 
Afllii.  ' 

3.  Audita  querela  was  J.  S.  parfon  of  the  church  of  ij.  taearMo 
and  thefe  words  near  M.  was  omitted  in  the  venire  facias,   and 

exception  taken,  {(  noa.  aUc^atur.^    Sr«^  Variance^  pi.  22*  citea 
47  E.  3.  25,  %^y 

J  4.  FrMdp* 


4*  Precipe  quod  reddat.  The  tenant  vouched^  and  fumnUms  ad 
Wanant'  awarded  againft  the  vouchee  at  the  fuit  of  A.  B,  and  C. 
who  were  demandants  $  and  the  writ  was  fummoncas  J.  S.  ad 
warrant*  A.  B.  and  C.  and  in  the  perclofe  of  the  nvrit  was  quern  [^  ip  ] 
A.  £5*  Bm  vocaverunt  ad  warrant*  and  C  was  omittedy  by  which  he 
prayed  that  the  writ  abate.  Per  Thirn.  the  writ  contains  other 
matter  fufficient,  notwithftanding  that  thcfc  words  quern 
*  A.  &  B.  vocaverunt  were  omitted,  and  therefore  the  writ  was  *  f^eYcar- 
awarded  good  ;  and.fo  fee  he  pleaded  to  the  mefne  procefs.    Br.  the^aml^oj 

Brief)   pi*  104.  cites  3  H.  4.  II.  one  of  the  vouchees  was  omUted» 

£•  PrMpe  quod  reddat  by  feveral pracipes^  {ciVictty  pracipe  R»,  A. 
isf  J*  C.  &c.  and  precipe  J.  N,  quod  jufe^  &c.  reddat  \  and  the 
fummons  was  ^  fummoneas  pretdldt.  J.GfR.  andj.  N.  was  omitted, 
and  it  could  not  Ix;  amended  ;  for  it  did  not  appear  which  J.  was 
omitted  :  for  if  one  wages  his  laiv  of  non-fummons^  all  the  writ 
jDiall  abate ;  and  fo  was  the  opinion  of  the  court.  Br.  Brief, 
pi.  525.  cites  27  H.  6.  6. 


(X)  By  Surplufage. 

X.  'T'HE  writ  was  by  one  prac.  quod  rcd^  terram  in  Dale^  and  by 
*     another  precipe  quod  redd'  terram  in  ead^  villa  de  JValle, 
which  was  not  named  before,  by  which  the  writ  was  abated. 
Thcl.Dig.  g6.  lib.  10.  cap.  7.  f.  5.  cites  Mich.  24  E.  3.  35. 

2.  In  fcire  facias  out  of  a  recognizance  againft  tertenant,  the 
writ  was  quare  pradiEta  fumma  de  terris  fcf  catallis  fuis  levai^  non 
debet,  and  it  was  abated  for  the  furplufage  of  catallis^  &c.  For 
the  chattels  of  the  tertenant  fhall  not  be  charged  with  the  debt. 
Thel.  Dig.  of  Writs,  lib.  10.  cap.  7.  f,  17.  cites  Mich, 
30  E.  3.  30. 

3.  Annuity.     The  writ  was  againj  J.  N.  chantor  of  the  chapter  ^^^l^^f//' 
of  Exeter,  where  the  fpecialty  was  J.  N.  chantor  of  Exeter  ;  and  ^^it  than 
yet  this  exception  not  allowed  ;  for  the  writ  ftiall  not  abate  for  in  tbefpe*^ 
the  furplufage.     Br.  Nugation,  pi.  6.  cites  40  E.  3.  3.  thL^ differ-** 

cnce ;  per  cur.  For  the  fame  year,  fol.  14.  the  bond  was  that  John  prior  of  D.  was  bound,  and  the 
rvrit  wai  prior  of  D*,  Qtilj^  [witkout  Jchnl  and  ihe  opinion  was,  that  the  writ  ihall  abate  for  the 
variance^  ibid. 

4.  Where  one  makes  bimfelfheir  to  his  father,  and  to  his  mother, 
where  his  title  is  only  as  heir  to  his  mother,  his  writ  fhall  ab/i'tc, 
notwithftanding  the  name  of  his  father  is  only  furplufage.  Thel. 
Dig.  lib.  10.  cap.  7.  f.  18.  cites  Mich.  41  E.  3.  24. 

5.  Writ  fhall  not  abate  becaufe  the  death  of  one  is  fuppofed,  j^  thcTrit 
which  waf*-Jtot  neceffary.  '  Thel.  Dig.  lib.'  i  o.  cap.  7.  f.  9.  cites  was  uf on  a 

A.  &  bartdihut  dt  corpsre  ipjiui  Emma  pgr  jy]ll,  prccr^t.  &  qua  pfft  mortem  pradiff.  JVM'  ^  Emma 
frefat*  petsnu  vt  6!!o  Sc  hsredi  ejufdem  Emmae  per  prcedi£V.  Will,  procreat',  &c.  and  heid  good, 
notwithftanding  that  it  was  mt  meceffary  to  fuppofe  tbt  dtatb  f  fyHllam,  Thel.  Dig.  96.  lib.  10* 
cap.  7.  f.  3.  cites  Mich,  ao  £.  3.  Brief  377. 
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Br.  Scire  fa- 
cias, pi.  58. 
cites  S*  C. 


6.  Formedon  in  remainder ;  die  ^writ  was  pracipe  quad  reddat 
one  fiieffuage  and  one  ctcre  of  landj  &c.  fo  thait  if  the  aforefaid 
donee  dies  without  heir,  &c.  that  then  the  aforefaid  mefuage^ 
land^  dnd  meadowy  ihould  remain  to  the  demandant,  &c.  So 
that  there  was  more  in  the  perclofe  than  in  the  premifesy  by  this 
word  meadow,  &:c.  and  therefore  Fencot  pleaded  it  to  the  writ  \ 
but  per  Finch,  you  have  had  the  view,  therefore  you  are  paiied 
the  advantage,  and  it  //  only  furplufagCy  which  (hall  not  abate 
die  writ.  Fencot  faid  of  falfe  Latin,  and  a  thing  apparent  in  the 
writ,  a  man  jQiall  have  advantage  always  before  judgment  \  quod 
non  negatur,  and  the  writ  awarded  good ;  and  this  by  reafoH 
that  it  is  only  furplufage,  as  it  feems.  Br.  Brief,  pi.  68.  cites 
44  E.  3.  14. 

7.  Debt  was  brought  by  J.  L.  vicar  of  D.  executor  of  W.  P. 
and  the  teflameni  was  f*  L*  only  ;  and  for  this  furplufage  the 
writ  was  abated  ;  quod  nota.     Br.  Brief,  pi.  too.  cites  3^H.  zj.  i. 

8.  One  attainted  was  reftored  by  z£i  of  parliament,  and 
brought  a  fcire  facias,  which  had  this  word  refuniiy  and  which 
was  more  than  nvas  in  the  aSi  of  parliament  of  reflitttiiony  yet  it 
fliall  not  abate  die  writ.     Br.  Brief,  pi.  109.  cites  7  H.  4.  20. 

9.  In  aftion  upon  the  cafe  becaufe  die  defendant  did  not  pay 
toll  in  the  market  of  the  lord  of  B.  but  carried  away  the  tolly  and 
refufed  to  pay  ity  [the  defendant]  demanded  judgment  of  the  writ, 
becaufe  toll  cannot  be  carried  away,  for  it  cannot  be  toll  till  it 
be  paid,  but  becaufe  it  was  void,  and  thefe  words,  he  refufed 
to  pay,  are  futficient,  therefore  the  writ  awarded  good.  Br. 
Brief,  pi.  113.  cites  7  H.  4.  44. 


S.  P.  Br. 

Aaion  fur 
le  Ca%  pi. 
37.  cites 

S.  C.  

Br.  Nuga- 
tion,  pi*  9* 
cites  S. 

C. 

Thcl.  Dig. 

lib*  10.  cap.  7.  f.  II.  cites  S.  C. 


Br.  Dettc, 
pi.  78.  cites 

S.  C 

Br.  Nuga- 
tion,  pi.  II. 
cites  S.  C. 


Br.  AJmi- 
niftrator,  pi. 
ft  I.  ci  oj 
S.C. 


10.  Formedon  {hall  not  abate,  notwithftanding  \\x?X  mention  it 
made  in  the  writ  of  one  inheritabUy  *who  was  nevir  feifed.  Thel. 
Dig..  97.  lib.  10.  cap.  7.  f.  19.  cites  Trin.  11  H.  4.  72. 

1 1 .  Writ  of  trefpafsy  containing  quarc  ipfefwnd  cum  aliis  male^^ 
faBoribuSy  &c.  without '  naming  their  names y  is  not  good,  by  the 

opinion  of  Martyn  and  Prefton.     Thel.  Dig.  of  Writs,  lib.  10. 
cap.  7.  f.  12.  cites  Hill.  8  H.  5.  5. 

12.  Where  a  man  brings  a5Iion  by  name  of  adminifratory  or  exe- 
cutor, or  carpenter,  or  J.  N.  of  B.  where  he  is  of  L.  and  where 
he,  is  not  executory  adminiftrator,  carpenter,  nor  of  B*  this  is  no 
matter  of  the  part  of  the  plaintiff ;  for  it  is  not  but.  addition  or 
furplufage.  Contra  it  feems  of  the  part  of  the  dfendant.  Br* 
Additions,  pi.  22.  cites  9  H.  5.  5. 

13.  Where  a  man  brings  adtion  of  trefpafs  by  name  of  executor 
of  W.  P.  and  counts  of  his  own  goods  taken  and  carried  aivayy  it  it 
no  plea  that  he  is  not  executor  of  W,  P,  Per  Strange,  quod  curia 
conceflit.     Br.  Dette,  pi.  78.  cites  9  H.  5.  5. 

14.  If  the  writ  be  quod  reddat  20/.  quas  ei  debet  £*J*  injufle 
deiinet  $5*  quas  ad  certum  diem  fohiffe  debuiffety  &c.  it  fliall  abate 
for,  this  furplufage;  for  it  pafles  the  form.  Thel.  Dig.  lib.  10. 
cap.  7.  f.  13.  cites  Mich.  3  H.  6.  2« 

15.  Where 


15.  Where  there  is  more  in  the  nvrit  than  in  the  J^eddltj^  in  Surphifage 

dc  name  or  addition  of  the  plaintiff,  the  writ  ihall  abate.     TheL  ^^l^^^^bf 

Dig.  lib.    lo.  cap.  7.  f.  14.  cites  HilL  3  H.  6.    24.  and  Tr.  tiff  {kali 

28  H.  6.  o.  ^^^  ^^ 

^  writ.     Br. 

Kugibon,  pi.  I.  cites  3  H.  6.  ag.  As  in  dehe  upon  a  bond  brought  ly  J,  E,  Ef quire  id  the 

ivrit,  and  the  biid  was  J.  £.  'witbwt  more ;  and  for  tiiis  furplufage  on  the  part  of  the  plaintiflT  the 

writ  was  abated.     Br.    iNiugacion,  pi.  23.  cites  2S  H.  6.  S.-- S  Rep.  x6i.  a.  in  Blackmore'f 

cafe,  cites  S.  C. —Br.  Brief,  pi  27.  cites  S.  C. Br.  Variance,  pi.  S2.  cites  S.  C— 

Br.  Amendment,  pi.  93.  cites  S   C— Hut  Brooke  fays,  it  feems  as  if  the  writ  had  been  y»  £• 

Efquire^  c!iM%  (diffus  J,  E.  then  it  had  been  well.     Br.  Nu{{ation,  pi.  23. 

But  vhcre  the  oLiige*  is  made  a  knight  after  the  hond,  he  ihall  be  nanaed  knight,  at  appears  2  H;  6* 
9*  for  this  is  now  parcel  of  his  name,  and  is  not  furplufage  ;  quod  nota*  Dr.  Nugatioiij  pU  i.  cites 
3  H.  6.  23. 

l5.  But&f  the  part  of  the  defendant  it  18  not  fo.  Thel.  Dig.  lib.  S.  P.  Far 
10.  cap.  7.  f.  14.  cites  Hill.  3  H.  6.  24.  and  Trin.  28  H.  6.  9.       lo^^^^df-' 

Cioa.     Br.  Nugation,  pi.  23-  cites  28  H.  6-  8."    ■  As  in  debt  upon  a  bond,  the  bond  was,  that 

3  ^BOtre  baund  by  na/res  of  A.  B»  ar^  C.  yeomen  ^  and  the  sorit  called  every  one  of  than  yeomen f  by 
which  they  pleaded  this  to  the  writ  for  the  furplufage,  et  non  allocatur;  for  this  is  of  neceffity  by  the 
i^atute  of  additions.     Br.  Nugatlon,  pi.  i.  cites  3  H.  6»  23.  Br.  Variance,  pi.   c,  cicet 

S.  C.  ■     Br.  Additions,  pi.  3.  cites  S.  C. 

17.  Annuity  agamft  J.  abbot  of  D.  alias  diftus  J.  lord  abbot 
of  D.  and  counted  by  prefcription.     Wangford  demanded  judg* 
ment  of  the  writ ;  for  he  ufes  a/ias  diclus  where  he  'counts  ly  ^ 
prefiription^    and  need   not ;    but  otherwife  it  would  be,    if  he 
counted  hy  deed:  but  it  was  well,  and  only  furplufage,  by  which     [313 
the  abbot  was  awarded  to  anfwer.     Br,  Nugation,  pi.  5.  cites 

32  H.  6.  12. 

1 8.  Entry  into  the  manors  of  D.  and  C  and  into  20  acres  in  P. 
nvhere  there  is  no  fuch  vill  as  P.  yet  the  writ  fliall  abate  only  for 
the  20  acres ;  for  thofe  fhall  be  intended  to  be  in  P.  and  the  two 
manors  fhall  be  intended  to  be  vills  by  themfelves.  fir.  Expo- 
fition,  pi.  36.  cites -1 9  E.  4.  7; 

19.  If  writ  oi  falfe  judgment  be  brought  againjl  the  fuitors  and 
the  Jlewardy  the  writ  fliall  abate  for  furplufage  \  for  it  ought  to 
be  againft  the  fuitors,  without  the  ftcward.  Br.  Nugation,  pi.  22. 
cites  I  E.  5.  3. 

20.  Right  of  advowfon  again/I  J,  D.  dean  of  S,  the  defendant 
f aid  that  the  corporation  is  dijjolved  hy  aEi  of  parliament  i  judgment 
of  the  writ/  Per  Wood,  this  is  no  matter  when  it  is  brought 
by  proper  name;  for  then  dean  is  only  furplufage.  But  per 
Brian  Ch.  J.  the  writ  fliall  abate  clearly.  Br.  Brief,  pi.  313. 
cites  4  H.  7.  6.  7. 


(Y)  By  bis  Petitura,  &c.  or  demanding,  &c.  the 

fame  thing  twice. 

I-  iN  donver  the  demand  was  of  the  third  part  of  a  manor  of  a 
«  ^  houfe^  and  of  a  carve  of  land^  &c.  And  adjudged  good, 
notwithftanding  the  houfe  and  land  nvere  parcel  of  the  manor. 
TheL  Dig.  lib.  8.  cap.  25.  f.  2.  cites  Mich.  4  £.  3.  fol.  166.  and 
21  £.  4.  28.  it  ihall  abate  for  the  parcel. 

Da  2.  But 


$1  2Sbmtnt\\u 

s.  p.  ?Wd.  2»  But  othcrwife  it  is  of  rent^  for  a  man  canhbt  demand  land 
193.  iiAff'  cites  T.  5  £•  3.  193.  II  Aff.  6.  Hili  3  H.  7.  3. 

6.andMicb« 

1ft  E.  3*   Brief  x^y.  Dower  [wis  brought  of]  reafonable  dower  which  happened  to  her  de, 

libcTO  tenemento,  ijkc.  in  D.  C.  tfn^/  £•  and  the  aemand  was  cffour  manors  and  lo  i*  r<fff,  (he  tenant 
fitdtd  to  tb(  xorit  that  the  loi.  rent  h  pared  of  the  ewe  manor y  and  fo  bis  petitus  ;  and  ^  tot.  cur* 
«e  (ball  anfvk'cr  to  the  reft,  for  this  doei  not  go  to  the  wric^  but  for  this  parcel.    Br*  Brief,  pi.  392*^ 

citci  21  £•  4.  24* 

InfcrwuJcn  of  an  acre  of  land ;  per  Brian,  it  is  a  go%Afha  that  the  dtmavdant  has  brought  another 


good  flea  that  the  rent  it  parcel  of  the  mattery  bccaufe  bis  petitur,  &c.     But  Brian  maimaincd  his 

and  1  >  £•  3.  Dower  63. 


•pinion  that  he  cannot  have  the  land  and  rent  out  of  it.     Br.  Brief,  pi.  463.  cites  3  H.  7*  3*  4«< 
Tbel.  Dig*  74*  'ib.  8.  cap.  25.  f.  i*  cites  Trio.  3  £.  3.  85* 


3.  And  The!.  Dig.  lib.  8.  cap.  25.  f.  3.  fays  it  feems  by  the 
opinion  of  Pafch.  6  E.  3.  267.    that  where  a  tnatwr  atid  an  ad^ 
ixnufon  are  demanded^  that  the  writ  (liUU  abate  if  the  advowfon 
be  appendant  to  the  manor ;  and  that  fo  agrees  Mich.  33  £.  3. 
Brief  919.     But  that  othcrwife  it  is  in  z  fcire  facias^  which  ought 
to  agree  with  the  fine  there,  36  H.  6.  18.     And  that  fo  it  is  ad- 
judged, Mich*  26  H.  6.  Brief  104.  in  fcire  facias  of  a  manor 
and  of  a  hundred  j  and  27  H.  6.  2. 
Formeden  of      ^^  j^  ^f,^f  qJ  ^  aid  of  a  manor  and  20  acres  of  land^  the  writ 
%oacrei^^    fliall  abate  if  the  land  be  parcel  of  the  manor,  and  therefore  he 
land  and  a     abridged  the  20  acres*     Thel*  Dig.  lib*  8*  cap.  25.  f.  4.  cites 
willy  the      Pafch.  30  E*  3*  13. 

tenant  de-  Dy         ^       o 

inanded  judgnarnfc  of  the  writ,  for  the  landy  mill,  attd  cn<  houfe  make  the  manor ;  and  he  was  compelled 
to  fay  that  the  land  and  the  mill  was  not  parcel  of  the  manor ;  for  othcrwife  be  demands  one  thiof 
twice,  and  then  the  writ  fliall  abate,  nota.     Br.  13nc/,  pi.  76.  cites  46  £.  3.  26.  Tbd.  Dig* 

lib.  8.  cap.  25*  f.  5.  cites  S.  C.  and  9  H.  ^.  42. 

*  So  in  prac'rpe  yucd  redJat  of  the  mancr  cf  /).  ar.d  t^x:-)  acres  of 'and  in  D.  It  is  a  good  plea  that  the 
two  acres  are  parcel  of  the  manor  i  for  he  demands  one  thing  twice*  Br.  Brief,  pi*  i6.  (bis)  citea 
9  H.  6.  42. 

•  C  3a  ] 

The).  Dig.  5-  Formcdon  of  the  manor  of  B,  cttm  perttnenttis  and  20  eures 
lib.  S.  cap*    cum  pertifientlisy  and  fo  there  is  twice  cum  pertinentiis,  and  ^^'ell 

dtea  s  ^*C.  P^^  ^"^*  ^^^  *^  ^^^  °^  ^^^  manor  of  B.  cum  pertinentiis  except 
I  o  acres  of  landy  and  in  the  foreprife  it  was  not  cum  pertinentiis^ 
and  yet  good.     Br.  Brief,  pi.  41.  cites  40  E.  3.  25. 

6.  Writ  brought  in  i/.  ?5"  JF".  and  becaufe  Jf^.  was  a  hamlet  if 
H.  fo  he  demanded  one  thing  twice,  therefore  he  took  nothing 
by  his  writ.     Br.  Brief,  pi.  50.  cites  41  E.  3.  22. 
«r.  Vouch-       *^,  Pracipe  quod  reddat  againji  J.  N.  of  1  acres  of  land,  and 
citefs.^c!     oi^other  precipe  in  the  fame  writ  againfl  JV,  S,  of  2  acres  of  land» 
*  and  y,  N.  vouched  W.  S.  who  came  and  faid  that  the  land  de- 
manded againft  him  by  one  praecipe,  and  the  land  demanded  againft 
J.  N.  by  the  other  prxcipe,  //  one  and  the  fame  landy  judgment  of 
the  writ ;  for  he  demands  one  thing  twice.    Per  Finch,  you  who 
are  tenant  by  the  warranty  cannot  abate  the  praecipe  for  this 
land  in  the  praecipe  againft  the  tenant  who  vouched,  where  he 
tuho  vouched  has  afjirnied  the  nvrit  good,  no  more  than  you  who  are 
•     vouched  by  him*    Br.  Brief,  pi.  78.  [79.]  cites  46  E.  3.  33. 

8.  A 


2U»tmunU  3« 

f  •  A  man  brought  2  writs  of  fimuim  againft  C.  and  demanded  f*'^*  *J' 
iy  the  one  the  fifth  part  of  the  mamr  of  A.  and  by  the  ether  a  acre/  ^^and* 
if  landy  the  tenant  demanded  judgment  of  the  writ  \  for  the  2  td  ky  09$ 
acres  are  parcel  of  the  /aid  ^th  part  of  the  manor ^  and  fo  he  dc-  ^"^  '*'. 
mands  one  thing  twice,  &  non  allocator,  but  the  writs  awarded  lTj]^^k 
good.     Br«  Brief,  pL  pB.  cites  2  H*  4*  22.  pr^citts, 

but  ihe  twd 
writs  ftbore  vtztt  apon  divcrle  gifts,  and  therefore  can  be  no  plea*    Br.  Brief^  pf«  98.  cites  %  H.  4.  ax. 

9*  Praecipe  quod  reddat  agmnft  M.  and  N.  of  certain  land  by 
feveral  prmpes  by  one  and  the  fame  writ^  and  demandeA  7  acres 
againjl  M*.  and  7  acres  again/1  N.  Rolf  prayed  judgment  of  the 
writ ;  for  the  7  acres  demanded  againft  M.  are  the  fame  7  acr^ 
which  are  demanded  againft  N.  and  die  7  acres  which  are  \le« 
manded  againft  N.  are  the  fame  7  acres  which  are  demanded 
againft  M.  &  non  allocatur,  but  the  tenants  compelled  to  anfwer  ; 
quod  nota.  And  Rolf  prayed  to  have  bill  of  exceptions  fealed, 
which  was  granted ;  but  it  fcems  that  the  law  is  againft  him*  Br. 
Brief,  pi.  208.  cites  4  H.  6.  14. 

I  o.  In  formedon  of  a  fdgniory,  caJtUy  and  manor^  as  to  the  fhel.  Dig. 
caftlcy  he  pleaded 'that  it  is  parcel  of  the  feigniory,  and  fo  he  j^'J'f'^*^ 
demands  one  thing  twice,  judgment  of  the  writ.     Cottefmore  cites  Pafch. 
faid  the  caftle  is  in  grofs  by  itfelf,  abfque  hoc  that  it  is  parcel  of  7  H.  #.  39. 
the  feigniory  prift,  &c.     Br.  Brief,  pi.  165.  cites  7  H.  6.  36.        '^^^  ^l^ 

parcel  of  the  feigaiocy  the  writ  ibaii  tbate* 

1 1 .  In  tre  fpafs  of  entering  into  an  houfe  and  of  breaking  a  clofe  ;  it 
b  no  plea  to  fay  that  the  houfc  and  the  clofe  are  all  one  and  the 
fame  place.     Thcl.  Dig.  lib.  8.  cap,  25.  f.  7.  cites  22  H.  6.  8. 

12.  Thel.  Dig.  lib.  8-  cap.  25.  f.  9.  fays  fee  plaint  oi  office  and 
of  the  profits  of  the  office  22  H.  6.  1 1,  and  8  £.  4.  23. 

13.  Bill  againft  R.  F.  fervant  of  the  common  bank,  for  entering  S.  ^*  '^^•'' 
into  one  houfe  and  ifbops  v/here  entry  is  not  given  by  law  j  Laicon  J^\\\,%, 
prayed  judgment  of  the  bill,  for  tne  fbops  are  parcel  of  the  houfe^  ci^cs  HiU.3. 
and  no  plea,  for  it  is  only  trefpafs  in  which  a  man  (hall  not  recover  4*  „y '^  ^' 
franktenement  but  damages  only,  and  therefore  he Jhall  recover  J*,  ^,0/ 
damages  fir  the  hwfe  by  ilfilfi  and  damages  for  the  fhops  by  them^ 

felves  :  but  contra  it  fhall  be  in  pracipe  quod  reddat,  for  there  a    [  33  ] 
man  (hall  recover  the  thing  demanded,  and  have  damages  twice 
if    it    ibould    be   fufFered,    and    therefore    the   defendant   was 
a^i'^rded  to  anfwer  over  \  quod  nota.     Br.  Brief,  pL  344.  cites 

(Z)  By  naming  the  fame  Perfon  twice. 

1.   A  SSISE  againft  J.  B.  and  the  dean  and  chapter  of  D.  who  n'ig.  lib.  5. 

-^   faid  that  J.  B.  it  one  of  the  rA^i/^/^r,  judgment  of  the  writ ;  cap.  lo.f.i. 

&  noil  allocatur.     The  fame  law  to  fay  that  he  is  one  of  the  ^'.'''^,'^^^f  * 

comtnonalty  in  writ  againft  J.  and  the  mayor  and  commonalty,  e.  3,  23. 

Br.  Brief,  pi.  ci.  cites  41  E.  3.  20.  ^  "•  ^  '• 

#,  36.      ■       Ibid.  XI.  cap.  6.  f.  2.  S.  P.  citei  41  £.  3.  22.  and  f«  agreea  Mich.  46  £•  3.  23.  and, 

fa 
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fo  feemi  the  opjnioo  of  Bibiagton  to  be,  Mich.  8  H.  6.  15.  in  trefpaft  againft  a  mayor  and  conunoo* 
altjr  and  againft  one  of  the  commonaky,  but  Martin  held  the  contrary  there,  and  Mich.  9  H.  6.  36* 

2-  Trefpafs  of  taking  of  toll  was  brought  agtunfl  the  mayor  an4 

commonalty  of  J.  and  R.  P.  where  it  was  pleaded  to  the  writ  that 

J?.  P.  is  one  of  the  commonalty.     And  the  bcft  opinion  was  that 

the  writ  is  good  ;  for  it  is  in  diverfe  refpeBs.     Br,  Corporations^ 

pi.  24.  cites  8  H.  6.  I.  14. 

Br.  No-  3.  Aflife  of  nufance  was  well  brought  againfi  the  dean  and  chapter 

fance,  pi.  6.  of  E,  and  J.  WT.  which  7.  JV.  is  one  of  the  chapter y  and  fo  by  his  prc- 

C^!L^Br.    tc^ce  twice,  named,  judgment  of  the  writ,  &  non  allocatur ;  for 

Brief,  pi.      the  dean  and  chapter  Jhall  render  damages  of  their  goods  which  they 

4  s  5- (4540  have  in  common  %  and  the  third  of  his  proper  goods.     Br.  Corpora!- 

cites 4.6  Aff.    T  I  '\         jCM  ^^^ 

o.s.p ^^^^y  Pl-  13-  cites  46  L.  3.  27. 

S.  p.  Thd.  Dig.  lib.  5.  cap.  10.  f.  i.  cites  41  £.  3.  2L.  46  E.  3.  23.  %  H.  6*  i*  15.  and  9  H.  6» 

36.  S.  P*    Ibid.  lib.  11.  cap.  6.  f.  %•  cites  fame  cafes. 


(A.  a)  By  demanding  more  than  it  ought,  as  the 

Whole  inftead  of  a  Part  only. 

1.  TN  dower  of  3   houfes  and  a  milly  one  of  the  tenants,  who 
-■'  had  taken  the  intire  tenancy,  was  not  admitted  to  fay  that  he 
had  not  any  mill.     Thel.  Dig.  lib.  8.  cap.  27.  f.  !•  cites  Mich. 
2  E.  3.  58. 

2.  In  formedon  of  10  s.  rent,  the  tenant  pleaded  thai  the  rent 
ts  only  12  d.  and  faid  that  ne  dona  pas.  Thel.  Dig.  lib.  8.  cap.  27* 
f.  6-  cites  3  E.  3.  107. 

3.  In  Ojfftfe  of  a  manor y  the  tenant  pleaded  that  the  tenements 
put  in  view  are  only  2  houfes  and  2  carves,  and  not  a  manor.  Sec. 
and  held  a  good  plea.  Thel.  Dig.  lib.  8.  cap.  27.  f.  9.  cites 
Hill.  6  E.  3.  242. 

4.  In  dower,  where  the  demand  was  of  the  ^^  part  of  ^  houfes^ 
the  tenant  was  received  to  fay  that  the  tenements  put  in  view  are 
only  one  koufe,  and  one  piece  of  land,  &c.  and  to  plead  in  bar  thereto. 

.  Thel.  Dig.  lib.  8.  cap.  27.  f.  2.  cites  Hill.  10  E.  3.  490.  and 
fays  it  is  agreed  the  fame  year,  fol.  494.  that  a  man  may  do 
fo  where  land  is  in  demand.  But  it  was  doubted  tliere  where 
4L  of  rent  is  demanded,  if  the  tenant  may  fay  that  the  thing 
demanded  //  only  40  j.  of  rent,  and  vouch,  &c. 

r  2ii  1  S*  ^^  ^If^fi  9f  4^  fl^w  of  land,  and  10  s.  rent,  the  tenant  /aid 

that  they  are  only  1 6  acres  of  land,  and  6  s.  rent,  and  pleaded  fur- 
ther, that  he  was  in  without  tort,  &c.  and  held  good  ;  for  be  the 
plaint  more  or  lefs  the  recovery  fhall  be  by  view  of  the  jury,  fo 
that  the  plaintiff  by  more  large  view  cannot  recover  more  than 
is  demanded.  Thel.  Dig.  lib.  8.  cap.  27.  f.  3.  cites  Trin. 
^14  E.  3.  Aflife  108. 

6.  In  dower  of  40  /.  of  refit,  the  tenant  pleaded  that  it  wips  only 
.   10  marks  of  renty  and  pleaded  in  bar;  and  as  to  the  refidue  he 
was  compelled  to  fay  that  the  baron  was  not  feifed  of  more. 
Thel.  Dig.  lib.  8.  cap.  27.  f.  6.  cites  Mich.  44  E.  3.  32. 

7.  In 
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7.  In  dower  of  2  miUsy  the  tenant  pleaded  that  Mi  the  time  cfthe 
writ  purchafed  he  had  not  any  milly  but  2  tafis ;  and  adjudgea  a 
good  plea  to  the  writ^  notwithilanding  that  he  had  mills  at  the 
time  of  the  demand  made.  Thel.  Dig.  lib.  8.  cap.  27.  f.  7. 
cites  HilL  13  H.  4.  Dower  175.  But  the  contrary  is  held 
Mich.    I  H.  5.  II. 

8.  In  ajffi/e  where  the  plaint  was  of  4  houfet^  the  tenant  pleaded 
that  this  which  is  put  in  view  are  4  tofts^  and  not  houfesy  &c.  and 
held  a  good  plea  to  the  writ.  Thel.  Dig.  lib.  8.  cap.  27.  f.  8. 
cites  Trin.  26  H.  6.  Affife  13.  and  Mich.  2  H.  7.  4.  accordingly, 
where  the  plaint  was  of  renty  and  the  tenant  pleaded  that  the  land 

put  in  we^u  is  an  acrcy  &c,  and  tlie  plaintiff  replied  that  it  was  -an 
houfcy  &c.  and  held  that  the  plaintiff  may  do  fo. 

9.  If  a  manor  he  demandedy  and  the  tenant  faySy  that  the  de^  Svt  other- 
mandant  is  feifed  of  an  acrey  this  will  abate  the  whole  writ ;  for  wife  it  is 
the  manor  is  intire,  and  not.fcverable,  and  he  cannot  abridge  his  ^g^ffj]^f,f 
demand,  nor  can  rie  recover  according  to  his  demand.    Br.  Brief,  acres,  and 
pi.  '2 1 6.  cites  c  H.  7.  7.  '*»e  '^"""f 

^      ^  .     .  .  Jays  that  (bt 

demandant  is  Jnjtd  of  wt  cere  \  irx  thi«  is  feverable.  But  if  lie  Jays  that  the  demandant  has  entered 
into  one  acre  pending  the  nority  this  Jhali  abate  ail  the  vfrit  3  for  tills  is  bis  own  a<£l :  per  tot.  cur* 
Br.  ibid. 


(B.  a)  By  Miftake  of  the  Place. 

1.  TjRj^CIPE  quod  reddat  in  Haflon  Rehelly  the  tenant  faid  that 
•*  Hajlon  is  one  villy  and  Rekell  is  another  vill,  judgment  of 
the  writ,  fuppofing  the  2  to  be  but  one  vill,  *and  for  this  caufe 
the  writ  was  abated  ;  and  yet  if  the  writ  had  been  in  H.  and  R.  it 
had  been  good.     Br.  Brief,  pi.  226.  cites  39  £•  3.  19.  20. 

2.  EjeBment  of  ward  of  land  in  E,  The  defendant  faid  that  the 
land  is  in  C.  and  not  in  E,  judgment  of  the  writ,  and  the  plain- 
tiff prayed  leave  to  inquire  a  better  writ.  Quod  nota.  Br  Brief, 
pi.  128.  cites  14  H.  4.  17. 

3.  If  a  man  be  named  J.  N.  of  C.  it  is  no  plea  that  he  was  not 
of  C.  tie  day  of  the  writ purchafed ;  but  fballfayfurthery  nor  ever' 
after ;  for  if  he  conies  and  dwells  at  C.  pending^  the  writ,  it 
makes  the  writ  good;  as  a  mail  who  purchafes  land  pending 
praecipe  quod  reddat  again (t  him ;  per  Martin.  Br.  Brief,  pi. 
167.  cites  8  H.  6.  9.     But  Brooke  fays,  quod  qujere. 

4-  Debt  againf  J.  S.  parfon  of  D.  who  faid  th/it  he  dwelt  at  S. 
and  not  at  D.  &  non  allocatur ;  for  he  fhall  be  intended  to  dwell 
there,  becaufe  he  is  bound  to  be  refident  there,  by  which  ht  faid 
that  he  had  another  benefice ;  and  yet  non  allocatur.  Br.  Brief,  pi. 
401.  cites  10  H.  6.  8.  C  35  ] 

5.   In  debt  againfi  J.  N,  of  C.  if  he  fays  that  he  was  and  is  Debt  upon 
dwelling  at  H.  and  not  at  C.  it  is  a  good  replication  that  H.  is  a  *  ^fl%^}f 
hamlet  j  for  then  it  is  fuiEcient  to  name  himfeif  of  the  principal  fr'^^  -^Jew- 
vill,  by  which  the  other  faid  that  H.  is  a  vill  by  itfelf.  Br.  Brief,  ton  faid  that 

pi.  402.  cites  10  H.  6.   12.  tbtdrfcnd- 

4*7  of  the  ¥rfit  por^bafd,  tr<n  ttnd  is  yet  dwelling  at  C.  wer,  v.4  ntt  at  C.  ivitbeut  addition^  judg- 

xncut 
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ment  of  the  ^ivrlt,  and  it  was  Cud  that  this  it  a  good  pJeiy  per  cur.  notwiCbftandlof  that  he  M  mkftf 
that  it  is  a  vill  hy/'itf::!/^  r-Kd  C  wer  is  another  vili  by  itjelff  and  be  was  and  it  dwcUing  at  C.  OTeri  and 
not  at  C.  without  addition  ;  quod  nou,  by  feveral  there  ^  and  after  Caund.  faid  that  C.  over  tl  a 
lumlct  of  C.     Br.  Brief,  pi.  238»  cites  14  H»  6.  23. 

6,  Trefpafs  againft  W.  C.  ofF.  Fofcu  prayed  judgment  of  the 

writ ;  for  the  day  of  the  writ  purchafed  he  dwelt  at  2).  and  did  npt 

fay^  and  not  at  F.     And  therefore  no  plea  per  cur.  Sy  which  he 

faidi  that  he  dwelt  at  F.  before  the  purchafing  of  the  writ^  and  after 

-  he  removed  to  D.  atid  left  two  infants  at  Jp.  at  nurfe^  abfque  hoc  that 
he  dwelt  at  F.  the  day  of  the  writ  purchafed  in  other  manner ; 
and  this  was  pleaded  iif  perfon  \  for  attorney  cannot  plead  it^ 
tecaufe  it  is  contrary  to  his  warrant.  Per  Newton,  you  (hould 
traverfs  that  you  did  not  dwell  at  F.  the  day  of  the  writ ,  for  the 
nurfing  of  the  infants  is  not  dwelling.  Br,  Brief,  pi.  173.  cites 
19  H.  6.  I. 

7.  Where  aBion  is  brought  again/I  jf,  N>  ofD,  it  is  a  good  plea 
at  this  day,  in  aBion  in  i^hich  procefs  of  outlawry  does  not  lie^  and 
In  other  aftions  at  common  law,  to  fay  that  he  was  knov/n,  and 
dwelt  at  S.  the  day  of  tie  writ  purchafed,  and  all  times  after  s  judg- 
ment of  the  writj  quod  nota.  Br.  Mifnofmer,  pi.  33.  citci 
21  H.  6.  54. 

Cwtra  U  tf/-       8.  Trefpafs  upon  5  R.  2.  of  entering  in  A*  B,  and  C  where 
Jtfe  and        entry  is  not  given  by  law.    Fairfax  prayed  judgment  of  the  writ  | 

for  there  the  Opinion  was,  that  it  is  no  plea ;  for  no  land  it  in  demand,  and 
Undfoidibe  j^^j.^  jg  nothinp  to  be  recovered  but  damasks  only.     Br.  Brief. 

and  warran-    Pl-  SS^'  CJ^"  4  E.  4.  3I. 
ty  i}v4li  be  derei^ned.     Br.  ibid. 

9.  Debt  againft  J.  S.  of  London,  Laken  faid,  London  extendi 
into  two  counties,  viz.  Middlefex  and  London,  and  he  was  dwells 
ifig  the  day  of  the  writ,  iffc.  in  Middlefex,-  judgment  of  the  writ, 
and  good  by  attorney,  per  Littleton*  Br.  Brief,  pi.  484.  cites 
5  E.  4.  2. 

10.  In  trefpafs  upon  the  5  R.  2.  for  entering  into  the  manor  jjT 
.  D.  in  S.     No  fuch  vill,  hamlet,  nor  lieu  conus  out  of  vill  and 

hamlet,  in  the  fame  county,  judgment  of  the  writ,  is  a  good 
plea,  by  reafon  of  the  vifne,  which  fhall  be  of  S.  in  this  cafe ; 
hut  if  it  had  been  for  etitering  into  the  manor,  there  it  is  no  plea 
that  the  manor  is  in  S.  for  the  vifne  ihall  be  of  the  manor.  Br% 
Prief^  pi.  319,  cites  6  H.  7.  3. 

(C,  a)  By  bringing  Action  in  a  Place  not  being  Vill, 

Hamlet,  &c. 

I.    ^SSISE  was  brought  in  fuch  a  place,  which  was  in  thefore/l 

-^^  of  I),  and  out  of  every  vill  and  hamlet ;  and  yet  well,  bc«r 

caufe  the  place  is  out  of   every  vill   and   hamlet.     Bn  Brief^ 

pi.  276.  cites  17  Afl'.  30. 

Br^  Briff,  2.  Debt   in  Middlefex,    upon  an  obligation  dated  in  JLondon  at 

5?u  cites     Clcrkenwelli  ^nd  bcqaufc  London  is  a  county  in  itfclf|  therefore 

iipoA 
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Upon  plea  of  the  party,  the  writ  was  abated ;  and  the  reafon  feeing    ' 
to  be  inafmuch  as  London  is  a  county  known^  but  CleriemveU 
wtay  be  a  place  in  London ;  and  therefore  it  feems,  that  he  may    [  36  ^ 
bring  action  in  London,  and  count  upon  a  deed  in  London  made  in 
fuodam  loco  vocato  CJerkenwelL      Br.  Brief,  pi.  102.  cites  3  H. 

4-4- 

3.  Wafte  (hall  be  brought  in  a  vill  or  hamlet,  per  opinionem, 

&c«     And  per  Hank,  if  the  place  where,  &c.  be  manor,  or  fuch 
place^  it  fuftices.     Br.  Brief,  pi.  106.  cites  7  H.  4.  8. 

4.  ^r^fpafs  upon  the  ftatute  of  foreJialUngy  and  counted  that  it 
was  in  pcrtu  CiceJIer.  Pafton  faid,  the  port  is  not  vill  nor  hamletj 
nor  lieu  conus  out  of  vill  and  hamlet,  but  is  a  pbce  which  ex* 
tends  into  the  viils  of  A.  B.  and  C.  and  an  ill  plea ;  for  by  the 
firft  he  fays,,  it  is  not  a  place,  &c.  and  by  the  fubfequent  he  fays^ 
that  it  is  a  place  which  extends  into  divers  vills,  and  fo  double 
and  repugnant,  by  which  he  held  to  the  laft  part  of  the  plea^ 
which  was  held  a  good  plea  to  the  writ ;  quod  nota,  by  reafon 
of  the  vifne.  And  it  was  agreed,  that  where  a  lieu  conus  is  in  a 
vill,  the  writ  (hall  be  brought  in  the  vill,  and  not  in  the  lien 
conus  ;  quod  nota.     Br.  Brief,  pi.  i6u  cites  7  H.  9.  22.  35* 

5.  J^/-^^//^  quod  reddat  of  tenements  in  D.  Laken  faid,  no  fuch  Pnecipe 
Hjill  nor  bamlety  nor  lieu  conus  out  of  viH  and  hamlet  in  this  county^  'i^^  redd* 
judgment  of  the  writ.    Needham  faid,  there  is  fuch  a  hamlet,  ice*  f^hjumJrt. 
rer  Moyle,  aflife,  dower,  andtrefpafs,  may  be  brought  in  a  hamlet  butimvil^ 
«r  lieu  conus y  but  not  pracipe  quod  reddat  }.quod  Danby.conceflit,  ^^  in  lieu 
and  faid  that  the  books  are  fq  adjudged.     And  the  fame  year,  in  a^vSlT-^fcut 
debt,  fol.  I.  and  2.  Prifot.faid,  that  praecipe  quod  reddat  may  aiu^Mv 
be  brought  in  a  vill  or  hamlet,  &c.  or  other^'ife  in  lieu  conus  ^1^^ 
out  of  vill  and  hamlet ;  but  at  this  day  it  does  not  lie  in  a  hamlety  in  ▼nnna. 
Vfhich  is  in  a  villy  but  fhall  be  brought  in  the  vill  Br.  Briefj  pi.  52<$.  >et,  or  liea 
cites  34  H.  6. 1 8.  *^™-  ^ 

•^  per  c«tr.  ai» 

£fe,  writ  of  ^motr^  and  Jc'trt  faelai  ufM  a  Jine^  may  b«  brought  in  a  hamlet,  which  was  faid  dieic 
that  Trifl.  8  £.  3.  jtuftr  obiit,  was  maintained  in  a  hamlet.     Br>  Brief,  pi.  366.  cites  8  £•  4.  6. 

Pracipt  qticd  reddat  does  not  lie  in  a  hamlet,  but  in  a  vill,  per  cur.  quod  nota  bene  quaere  in  Sum 
#m»«  out  of  tvay  vill,  as  in  the  Fcrejt  ofSbur^vood^  &c     Br.  Brief,  pi.  219.  cites  9  £.  4.  36* 


(D.  a)     By  Repugnancy. 

m 

I.  IN  fcire  facias  out  of  a  recovery  of  looL  debt,  and  80  /.  da*  Br.  Btlcf, 
'*'  magesy  the  writ  was  cum  recttperajfet  1 00  /.  de  quodam  debito  P*-  *®3-. 
1 00  A  ac  etian%  80/.  depradiff  100  L  pro  damnisy  &c.     The  writ  src.ac-*** 
was  abated  for  the  repugnancy ;  for  looL  cannot  be  recovered  cordint^iy; 
of  100 1.  nor  Sol.  of  damages  of  the  debt.    Thel.  Dig.  102.  lib.  «"^  ****^/;- 

r  .        Tvjr-  i_  T7  °  mages  of  the 

10.   cap.  II.   1.  II.    cites  Mich.  24  £.  3.  30.  principal 

cannot  be  reco^ered^  but  the  principal,  and  damages  for  the  deuiaor* 

?t.  Recordari  de  hquela  between  Ro.  executor  of  the  teflament  of 
yo,  platntiffy  and  A.  defendant  de  quodam  bove  ip/ius  Ro.  capto  s 
adjudged  no  repugnancy,  notwithftanding  that  it  was  faid,  that 
by  the  name  of  executor  the  property  ihall  be  intended  to  be  in 

tho 
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the  tcftaton    Thel.  Dig.  loz*  lib.  io»  cap.  ii.  f.  4.  cites  Mich* 

24  E.  3-  35-      , 

3.  In  /dr£  fidas  out  of  a  Jifie,  by  which  land  was  rendertd  U 

J.  for  hts  Bfey  the  remainder  to  P.  and  hU  feme  in  fpecial  tally  aiid 

the  nvrit  ^vas  ex  infinuatione  R.  ftlH  iff  i^redir  P*  6rc,  and  after 

ojlenfurus  quare^  &c.  frafat*  R.  filio  \sf  hared.  prtxdiEi^  P.  and  his 

feme  remanere  debet j  &c.  the  writ  was  abated,  inafmBch  as  it  was 

contrary  in  itfelf,  making  the  demandant  heir  to  the  baron  only 

in  one  place,  and  heir  to  the  one  and  to  the  other  in  the  other 

place.    Thel.  Dig.  102.  lib.  10.  cap.  11.  f.  6.  cites  Trin.  29  E. 

3-47-      .         .       .  .       ^ 

Thd.  Dig.  *  4*  Scire  facias  upon  redijffeiftn,  the  writ  tuajy  that  he  had  recovered 
lib.  10.  cap.  in  afjife^  and  had  execution^  and  after  nvas  [the  writ  required  him^ 
'.'•  ^*  '9"  to  anfwer  nvhy  execution  he  ought  not  to  have^  and  fo  contrary  in  it- 
felf,  executbn  and  no  execution ;  and  therefore  the  writ  was 
*  C  37  3  abated.    Br.  Brief,  pi.  453.  cites  30  AiT.  35. 

5.  In  fcire  facias  out  of  a  fine,  the  writ  Mras,  cum  quidam  finis 
levaiiis  fuijfet  de  maneriis  de  H.  Isf  B^  &c.  and  after  quare  /nr- 
diBum  manerium  de  H.  B.  it  was  held  a  repugnancy,  becaufe  in 
one  place  mention  is  of  two  manors,  and  in  the  other  only  one^ 
&c.  yet  the  tenant  was  compelled  to  aver  that  they  are  two  manors. 
Thel.  Dig.  103.  lib.  10.  cap.  11.  f.  17.  cites  31  E.  3.  Brief  293. 

6.  Scire  facias  out  of  a  fine^  by  which  land  was  rendered  to  jfm 
JM*  and  Dionife  his  fcme^  and  to  the  heirs  of  the  Body  of  J.  the  re^ 
mainder  to  J.  his  fon  in  tail,  and  the  demandant  fued  execution  as 
heir  to  J.  JJf.  the  fon,  and  fuppofed  by  his  writ  that  J^  M.  thefa^ 
ther  died  without  iffue ;  yet  adjudged  a  good  writ,  and  held  no 
repugnancy;  for  it  may  be  that  J.  the  fon  was  bom  before 
efpoufals,  or  that  it  was  his  furname,  &c.  Thel.  Dig.  103.  lib. 
10.  cap.  II..  f.  18.  cites  Mich.  13  R.  2.  Brief  645.  and  fo  agrees 
Trin.  17  E.  3.  42. 

7.  If  the  writ  be  Jo.  Tal.  feniori  filio  Jo.  Tdl.  it  fliall  not  be 
intended  any  repugnancy ;  for  Jo.  the  father  may  have  2  fons 
named  Jo.  Thel.  Dig.  103.  lib.  lo.  cap.  11.  f.  25.  cites  Hill* 
32  H.  6.  34. 

8.  In  a£^ion  upon  the  cafe,  the  writ  was  quod  cum  ipfe  haheat 
quoddam  Cbiminum  ratione  tenura,  &c.  the  defendant  levavit  murum^ 
per  quern  le  pP  Chiminum  habere  non  potefl,  Uc.  And  held,  per 
Prifot,  that  the  writ  is  not  good  for  the  repugnancy.  Tfiel.  Dig. 
104.  lib.  10.  cap.  II.  f.  26.  cites  Trin.  33  H.  6.  26. 


(E.  a)      By  Variance  between  the  Writ  and 

Declaration* 

X.  iN  formcdon,  the  writ  was,  that  poft  mortem  B.  the  donee, 

*  to  the  demandant  as  coufin  and  heir  defcendcre  debet,  &c. 

and  by  the  count  he  made  the  defcent  from  B.  to  H.  as  fon  and 

heir,  and  from  H.  to  the  demandant  as  fon  and  heir,  and  held 

good. 
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gcxxL    Thd.  Dig.  Kb.  9.  cap.  6.  f.  3.  cHes  Pafch.  5  £.  2.  For« 

medon  51. 

2.  In  trefpafs  the  writ  was  of  2  h>rfisy  and  the  count  was  of 
fl  xn^sr//,  by  which  it  was  abated.  Thel.  Dig.  of  Writs,  lib.  9. 
cap.  5.  f.  13.  cites  6  £.  3.  249. 

3.  The  writ  of  ward  was  quod  reddai  cufiodiam  terra  iff  hieredis^ 
and  the  count  of  land  and  rent.  Thel.  Dig.  lib.  9.  cap.  5.  f.  22; 
cites  Trin.  22  £.  3.  10.  and  fays,  fee  21  H.  7.  39.  and  14  H.  6* 
24.  in  quare  fe  intrufit  maritagio  non  fatisf* 

4.  A  man  ihall  not  have  writ  quod  catalla  cepit,  and  count  ef 
money  ;  for  of  money  there  is  a  fpecial  writ  given  in  the  Regifter, 
Br.  Brief,  pL  478.  cites  39  £.  3.  23. 

5.  Where  a  man  in  his  writ  alleges  divers  covefumts,  and  alleges 
the  breach  but  in  one  only,  yet  the  writ  is  good.  Quod  nota*  Br. 
Covenant,  pi.  4.  cites  40  £.  3.  5. 

6.  So  in  Hvqjie,  if  the  nurit  rebearfes  the  wafte  in  lands^  houfeSf 
woodSi  and  gardens^  yet  he  may  declare  wajie  in  the  one  thing  only* 
Br.  Covenant,  pi.  4.  cites  40  E.  3.  5. 

7.  Trefpals  de  bonis  iff  catal/isy  and  counted  of  10  quarters  of  so  in  tref- 
nvheat^  and  good.     Br.  Brief,  pi.  509.  cites  46  £.  3.  16.  pa/^thewiic 

wa&  quod 
h^na  &  catalla  ad  nfaltnc'  cep'ity  Sec,  and  the  count  was  of  lOo  angeh  prettlf  Sec,  and  hdd  ^ood« 
Thel.  *  Dig.  lib.  9.  cap.  5.  f.  37.  cites  Mich,  jo  H.  6.  23.   But  the  opinion  of  %i  H.  6.  42.  is  to 
die  contrary.     Vide  22  £.  4.  X2. 

Bmt  where  writ  of  trefpafs  was  quare  bona  8c  catalla  ceplt,  Sec*  and  the  count  wag  of  a  chtfi  fealcA^ 
vltb  charters  and  mnnmenttf  the  opinion  of  the  whole  court  was,  that  the  writ  Aoum  abate;  becaufe 
charters  are  hot  forfeited  by  outlawry,  nor  pafs  by  gift;  of  all  chatties.  Thel.  Dig.  lib.  9.  cap.  5.  f.  47. 
cites  Pafch.  22  £.  4.  12. 

8.  In  appeal  of  mayhem,  if  the  count  be  of  battery,  the  writ  fhall      ^  ^     J 
abate.     Thel.  I)ig.  lib.  9.  cap.  5.  f.  44.  cites  Pafch.  la  R.  a« 

Cor.  no. 

9.  In  debt  againfi  2  by  fever al  precipes,  and  by  count  it  appeared 
that  they  were  Miged  (ff  finguli  eorum,  &c.  and  held  good.  Thel. 
Dig*  lib.  9.  cap.  5.  f.  31.  cites  Pafch.  21  R.  2.'  Brief  934. 

10.  Refcous  quod  cum  querens  diflrinxit  pro  qt4odam  amerciamento*  The!.  Dig. 
The  defendant  had  made  refcous,  and  counted  of  amercement  of  6d^  !»*»•  9*  ^*P» 
at  a  ieet'day  for  his  not  coming  in,  and  for  fuch  another  amercement  %^^^}q 
at  fucb  another  leet-day  in  another  6d»     The  defendant  demanded 
judgment  of  the  writ,  becaufe  he  has  counted  of  two  amercements,  and 

the  writ  is  of  quodam  amerciamento,  &  non  allocatur  \  for  all  is 
but  one  amercement.  Quod  nota.  Br.  Refcous,  pi.  4.  cites  2  H« 
4.  15. 

11.  In  mayhem  the  writ  was  contra  pacem  nuper  regis,  and  the 
count  contra  pacem  regis  nunc,  by  which  it  abated.  Thel.  Dig, 
lib.  9.  cap.  5.  f.  34.  cites  Pafch.  8  H.  4. 21.  and  2  E.  4*  25. 

12.  In  trefpafs,  tht  plaintiff  hy  his  writ  fuppofed  the  tnfpafs  to  be  Thci:  Dig. 


done  at  Wefiminjler,  aod  the  writ  was  to  thefieriJfofMiddlefex,  and  "J^'f?"  ",'^' 
he  counted  of  an  affault  and  battery  in  the  palace  of  We^^minfier  \  and  cites  S.  C. 
the  court  was  in  doubt,  upon  not  guilty  pleaded,  to  whom  the  ve- 
nire facias  fhould  iiTue,  to  the  iheriff  or  to  tlie  warden  of  the  pa- 
lace; but,  per  Martin,  the  plaintiff  by  his  count  has  abated  his 
writ.     Br.  Brief,  pi.  5.  cites  2  H.  6.  7. 

13.  Trefpafs 
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Br.  Gcnenl       jp  Ttcfy^h  qvu>d  cipit  fiijixmj  znd  amntedoffeveral  fSteSj  tozAm 

^"^'kf'c?*  ^^P^^^  number i  and  well,  and  the  count  (hall  not  abutc  the  writ; 

for  pifces  b  nomen  colledivom,  which  has  no  plural  number  ^  aiid 

in  wafte>  quod  fecit  va/tum,  and  he  counts  of  fevcral  wai^es^  and 

well.    Br.  Brief,  pU  207.  cites  4  H.  6*  11. 

14*  The  writ  of  the  cafe  ought  to  comprehend  the  ful  ft^ncc  of 
the  matter,  and  fpecial  matter,  the  which  the  p!aint;it  ):;:s  not 
done,  by  which  it  was  awarded  that  the  pla!»jtitf  rvi^t  iiod»,*ng  hj 
his  writ.  Quod  nota;  for  there  war  more  if;  t('t  tvitf.i  ihan  in  tbe 
nvrrt.    Br.  Aflion  fur le Cafe,  pi.  5c.  circo  7  li.  •^).  4;;. 

15.  In  quare  impedif^  \i  fevcral  jotn  in  action^  «»:i':   i^Try  in  their 
eount  in  conveyance^  the  writ  ihail  abate,  as  \n  f^fff^'y  rojimtgtj  and 
the  like.     B.  Brief,  pi.  359.  citcisd  E.4.  10,  p?-  l.ifLlLtou. 
Tfcewtit  jg^  In  forger  of  falfe  deeds,  tlie  writ  w  \s  qiiCHl  '•>.}ri  y^ji?.'*  fabri-- 

^drJtrj^  «iwV,  and  the  count  was  only  of  one  deed;  and  jx*t  ailju^.a'd  gocJ. 
faahfalfis  Thel.  Dig.  lib.  9-.  cap.  5.  f.  36.  cites  H.  8  H.  6.  3^*  but  the  con- 
f^mum-       fj2Xj  is  adjudged  Trin.  20  H.  6.  45.     And  fo  it  is  held  35  H. 

^c^    6-  37-  7  E.4-  3<^- 

«M«  «/*«  ^«ffJ  ^fttfrntntfUni  tf  a  ^turitmir  and  munhnsnt,  hy  ths  'whlcb  one  teas  n:a/e  aturney  to  idmtr 
fifn  \  exception  was  taken  lo  the  variance;  and  Prlfoc  was  of  opKiion,  th.c  the  ount  «&&  not  war* 
Mlpd  k J  the  writ.     Quaere.     Thel.  Dig.  lib.  9.  up.  5.  f.  40.  aie»  Midi,  35  H.  0.  37. 

17.  A  man  cannot  maintain,  norfupply  the  default  in  writ  offer'-' 
$Hedon  by  the  count.  Thel.  Dig.  lib.  9.  cap.  5.  f.  49.  cites  11 
H.  <J.  26. 

1^.  In  detinue  the  writ  was  quod  reddat  bona  fa*  catalla^Scc^  and 
the  count  was  ofj  tollies^  each  of  lol.  and  held  good.  Thel.  Dig. 
lib.  p.  cap.  5.  1.  38.  cites  HilL  21  H.  6.  32.  ^ 

19.  In  writ  of  debt  again/l  J.  B:  of  20L  and  upon  the  count  and 

view  of  the  obligation  //  appeared  that  two  others  were  named  in  the 

obligation yw;///^'  with  the  faid  J.  B.  and  yet  held  good,  if  thedc- 

L  39  1     fcndant  does  not  fay  that  the  two  others  havefealedy  fe'r.  and  are  alive* 

Thel.  Dig.  lib.  9.  cap.  5.  f.  42.  cites  Trin.  28  H.  6.  3.      And  fee 

fuch  a  writ  held  good,  where  he  who  was  not  named  in  the  vmt  was 

within  age^     14  H.  4-  33» 

Somfwrf         20.  In  quare  impedit  ^gnind  3,  if  the  connthc  only  againfl  2,  all 

^tlfal  i{     ^^^'  ^^  difcontinued.    Thel.  Dig.  lib.  9.  cap.  5.  f.  39.  cite«  HilU 

they  vary       3^  H.  6.  16. 

tt  Miui/,all  fluU  abate.     Thel.  Dig.  lib.  9.  cap.  5.  f.  43.  dtes  HiU.  6  E.  4.  io» 

So  in  tref-  t  !•  In  trefpafs  the  writ  was  of  taking  bona  £5*  catalla,  &c.  and  the 

wW/ wrf  Cjunt  was  of  a  regi/ler  only.  The  opinion  of  the  court  was,  that 
for  taking     the  writ  (hould  abate.    Thel.  Dig.  Ub*  9.  cap.  5.  f.  45.  cites  HilL 

hna^  ca-     •»  E.  4.  20* 

taila,  and       '  . 

the  declarathn  ^as  for  taking  d  hale  tf/nonad.     It  was  awarded,  that  the  writ  fliouTd  abate;  for  a  bale 

in  the  fingular  number  cannot  be  faid  bona  &cataUa;  and  the  writ  fhould  be  one  bale  ofwoad.  Keilw« 

35.  pi.  1.  Trin   13  H.  7.  Anon. See  F.  N.  B.  91.  (D)  and  (E)  in  yrincipio..  S» 

where  the  count  was  of  taking  a  3d  part  of  a  di/h  of  lead-ore,  it  was  moved  not  to  be  good  \  and  thoitgh 
it  was  objeAed  that  there  was  not  any  original  at  all  (as  in  truth  there  was  not)  yet  it  wa«  faid  that  tb« 
Count  was  contrary  in  itfelf ;  for  a  particular  thing  cannot  be  faid  to  be  goodi  and  duittcls.  Adjoma*. 
t«r.    Win.  ^5,  Tria.  ao.  Ja<;.  Q»  B.  GeU  v.  WbiU. 


^atement,  39 

23-  It  vas  touched)  that  in  ajfife^  if  the  pfauntiffmakes  his  plaixtt,  ^a^  "J- 
or  cwnU  of  more  or  iefs  than  is  in  the  %uritf  there  the  writ  fliall  abate^  caufe'it 
becattfe  it  is  *  [not]  warranted  by  the  writ;  quod  nota  indc.     Br.  appealed  bf 
Brief,  pi.  2i6*  cites  0  E.  4-  6.  j}^«**^ 

dx  cmnty  that  the  phintifF  by  th«  writ  dmuxnded  m^e  than  he  wu^t  H  iave  hffire  the  writ  purcbajsdp 
therefore  the  w«-it  was  abaficd.  ThcL  Dii;.  lib.  ^  cap.  5.  f.  4.  cites  P«kh«  5  £•  3*  185.  -auLd  11  H* 
6m  6o«  In  repieviu. 

*  The  word  (no:)  Is  not  m  any  of  the  cdidons  ot  Brooke,  nor  in  the  old  Year-books  j  Wit  k  is  it  dia 
laft  editloa  of  the  Ycoi-booJ;.:). 

23.  In  annuity  the  writ  was  loA  6s*  and  in  the  emni  6s*  was 
omitted,  and  the  plaintiiF  recovered,  and  for  that  caufe  it  was  re« 
verfed  by  error ;  for  it  is  not  mifprifion,  for  the  count  is  made  by 
the  party,  and  not  by  the  clerL     Br.  Variance,  pL  53.  cites  9  £• 

24.  Trefpafs  in  two  vUls,  and  counted  oftrefpafs  but  in  one  villonly^ 
and  jet  well;  for  irefpafs  isfiveral  in  itfdf^  and  he  might  have 
emitted  the  one  vili  in  the  ^vr'it\  but  contra  of  debt ;  for  this  is  intire* 
Note  the  diverfity.     Br.  Variance,  pL  100.  cites  16  £.  4.  11. 

25.  Where  there  is  no  ether  form  ofivrith\xtthz  common  writ,  S.P.C0. 
there  the  ivrit  Jball  be  general^  and  the  count  fpeciaL    Br.  General  \^^  ^*'  ^ 
Brief,  pL  13.  cites  7H.  7.  2.  Butvfbtn 

if  man  may  late  a  %ir,t  ci  wdlr^  to  bis  caj:.  If  the  writ  and  declaration  vary,  the  writ  ihall  since.  Axgt 
a.  and  ^6,  97.  pi.  5^.  Hill.  3S  £l:s.  in  cafe  of  Arden  tr.  Darcy. 

26.  ^s  in  ^*arrantla  charta  unde  chartam  fuam  habet^  yet  he  tnaj  S.  P.  Br. 
tount  of  homage  aJicefreL     Br.  General  Brief,  pi.  13.  cites  7  H.   Brief,  pi.  t, 
7*    2«  cites  24  £• 

S-3S- 

27.  And  in  writ  of  ivafe  quod  tenet  ad  terminum  annorum^  yet  he  S.  P*^» 
may  cmnt  of  leafe  for  half  a  year.     Br.  General  Brief,  pi.   13.  cites  g^j^f^  p|.  ^^ 

7   H.    7.   2.  cites  8  H. 

^.  3^. The  count  in  this  cafe  {hall  not  abate  the  writ,  bscaufe  h^  cannot  have  any  oAflC 

writopMi  the  flutter.     Co.  Lilt.  52.  b.  53. 

28.  In  refcous^  where  it  appears  hy  the  count  that  parcel  of  the  rent 
fuppofed  to  be  in  arrear  was  not  yet  due  :  tlie  opinion  was  that  tlic 

count  was  not  good.     Thcl.  i)ig.  lib.  9.  cap.  5.  f.  5.  cites  T.  9 

H.  7.  3. 

29.  In  debt  the  writ  demanded  165/.  13^.  4//.  and  the  count  was     £  40  J 
if  \']\L  los.  and  judgment  was  reverfed  for  this  variance.     Cro. 

E.  198.  pi.  17.  Mich.  32  &  33  Eliz.  B.  R.  Berkcnhead  v.  Nuthall. 

30.  George  in  the  writ  and  Geo.  in  the  count  is  a  good  plea  in 
abatement.  2  RoIL  Rep.  232.  Trin.  8  Jac.  B.  R.  in  cafe  of 
Yarley  v.  Turnock. 

31.  Cafe  againft  the  flierifF,  for  that  the  plaintiff  having  goad 
caufe  of  adiion  againft  A.  fued  out  a  latitat  againft  him,  and  the 
defendant  being  (lierifF  arrefted  him,  and  fuftered  him  to  cfcape, 
and  returned  non  eft  inventus.  At  the  trial  before  Hale,  the 
plaintiff  was  nonfuit,  becaufe  he  declared  upon  a  latitat  in  placito 
trangrejjionisi  and  the  writ  it/elf  was  in  placito  tranf  ac  etiam  bilU 

for 


40  abfttemmt 

for  ao/.  which  thc'chtcf  juft  held  incurable*     iLcr.  85.  Fafch. 
25  Car*  2.  B*  R.  Guntcr  v.  CJeyton. 

32.  'Writ  of  formedon  is  of  20  nujfuages  inter  alia  \  the  count  is 
that  a  j(f«tf  was  levied  of  the  tenements  aforefaid  inter  aiiia  per  no- 
men  of  kS  mejfuages.  The  reporter  fays,  the  defendant  cannot  re- 
cover according  to  his  writ,  and  by  confequence  he  has  falfified 
and  abated  the  writ  by  the  count.     2  Lutw.  974;  Hunlock  v.  Pctre, 

33.  In  replevin,  &c.  the  writ  was  for  taking  avaria,  and  fo  was 
the  declaration  with  a  viz.  one  mare.  And  upon  a  demurrer, it 
was  obje<%ed  that  a  mare  could  not  be  avaria ;  and  judgment  for 
the  defendant*     2  Lutw .  1 1 79.  Hill.  9  W.  3.  Gins  v.  Dams. 

(F  a)  By  Variance  between  the  Writ  and  Specialty. 

r.  Vari-      I-   TN  affile,  a  claufe  was  in  the  original  which  was  not  in  the  pa^ 
flocc,  pi.  93.         -■■  tenty  and  feveral  were  named  in  the  original  which  were  not 
«iteiS.C.     ^^  ^^^  patent y  and  therefore  the  writ  was  abated.     Br.  Aflife,  pi. 
238.  cites  22  AfT.  2c^    ^  * 

2.  Aflife  de  libero  tenemento,  the  plaint  was  of  reafonaUe  ejlo^ 
•  Ori£.     ^^^^  apprendre  in  a  moor  to  burn  in  a  *  chimfteyofa  houfe^  and  this  in 

\\  (auftr.)  fuch  a  villy  the  defendant  demanded  what  he  had  of  the  eftovers, 
vi)\o  Jbewed  fpccialty  of  ejiovers  apprsnder  in  a  certain  craft  of  moor  for 
iis  chimney  in  a  houfe  in  the  fame  vill;  and  judgment  was  de- 
manded ot  the  faid  variance  betvireen  the  writ  and  the  fpeCialty, 
&  non  allocatur,  but  by  all  the  juftices  upon  adjournment  upon 
this  in  C.  B.  it  was  agreed  that  the  writ  was  brought  in  the  bed 
manner;  and  it  was  faid  that  he  might  have  taken  the  fame  ex-^ 
ception  between  the  writ  and  the  plaint  if  it  had  been  materiaL 
Br.  Variance,  pi.  68.  cites  23  AfT.  i. 

3.  Debt  upon  an  obligation,  the  defendant  was  named  J,  M. 
if  M.  in  the  obligationy  and  in  the  writ  M.  was  left  outy  therefore 
the  writ  was  abated,  quod  nota.  Br.  Variance,  pi.  39.  cites  38 
£.3.24.  * 

S.  p.  for  he  4-  If  waft  be  brought  by  htm  in  remainder,  and  there  is  a  va- 
h  not  bound  riance  between  the  writ  and  the  deed  of  remainder^  yet  it  is  good*  Bn 
deJduniefs    Variance,  pi.  i8.  cites  42  E.  3.  19. 

tht  defendant  demands    it,   and   if   he  demands  it  the  aHitn  does  net  Vte  hy  bm  in  remainder  without 
Jbtwirg  deed  J  for  tbii  aSiion  it  tUtt  properly  founded  up^n  the  deed,  as  a^ion  of  At\>X,  is  founded  upon  thi 
tbligation'f  note  the  diverfity.     Br*  Variance,  108.  cites  10  H«  6.  8.  ■  ■■■$.  P.  JBr.  Variancc^pU 

14*  cites  41  £•  3*  23. 

5,  In  covenant  the  itn^it  was  of  one  houfe  and  20  acres  of  fnnd  in 
D.  where  the  fpecialty  was  of  all  lands  and  tenements  which  he  had  in 
1).  And  yet  good,  notwithilanding  the  variance ;  for  the  vnrit 
ought  to  be  certain.     Br.  Covenant,  pi.  14.  cites  47  E.  3.  25. 

6.  In  debt  the  writ  was  John  de  Lore  vicar  of  A,  executor  of  the 
teflament  of  J.  W.  and  the  obligation  was  J.  de  L,  only  without  the 

[  41  ]    words  vicar  of  A.  and  therefore  was  abated  for  the  variance.     Br. 
Variance,  pi.  8i.  cites  3  H.  4.  i. 

7  .  7.  Debt 


7*  Debt  upon  a  bond  of  ao/.  Newton  faid  Ihe  httd  is  nvighoi  For  rnrumi 
drifind  the  writ  viginti,  judgment  of  the  writ  for  the  yariance.  indfTjirtams 
Per  Babb.  it  has  fufficient  intendment,  therefore  well,  to  which  *"**  ^ jJ?!* 
Pafton  agreed.     Br.  Obligation,  pL  4.  cites  9  H.  6.  7.  ,„as  is  di 

cne,  «ad  /tt;o  y's  and  one  domhie  W»  is  all  one,  and  there  is  not  any  W.  in  the  cro&-row  in  the  Latin  or 
French  aiphabet.  But  per  Cott.  J.  Wy\t  and  J,  Vyfe  is  not  all  one,  but  in  this  it  feems  diffennt,  by 
icafoa  of  the  Eni^Kfli,  but  m  Latin  dtruSle  W*  and  Jingle  V*  u  all  one.     Ibid* 

t*  ^uare  Impedit  which  varies  from  the  fpccialty  ihall  not  S*  P*  Br. 
abate.     Br.  Variance,  pL  108.  cites  10  H.  6.  8*  Variance, 

'   ^  pi.  Cites  14 

li.  6.  T. Quaiv  impedit  «pon  a  fvant  of  the  next  prrjentatkn  granted  to  y,  N»  Gent,  and  mtbit 

v>rit  hrought  6y  y.  A^.  tJj'ts  toord  (Gint.)  is  omitted-,  and  rhe  defendant  denundcd  oyer  of  the  deed, 
and  had  it,  and  the  variance  no  matter;  for  the  aff'ion  c/fuare  impedit  isfiunded  upon  the  di/hrbanct^ 
and  nnt  ufoit  the  deed,  as  a€Hoo  of  debt  is  founded  upon  the  obfigation.  Br.  Variance,  pl»  109.  citet 
2  £.  6. 

9.  Debt  upon  an  ohltgation  which  was  J.  D,  of  B,  and  the 
«7ri/  vfos  y.  D.  of  B.  Underhtlly  and  fo  a  variance,  and  yet  welL 
Br.  Variance,  ^L  78.  cites  21  £.  4.  79.  80. 

(F.  a«  2)     By  Variance  in  the  Names  of  Plaintiflf 

or  Defendant. 

I,  tN  trefpafs  againft  majler^  confreres  and  others^  the  count  vcof 
*  that  the  confreres  and  the  others  did  the  trefpafs  vtrithout  men- 
tioning of  the  matter,  by  which  the  writ  was  abated.     Thel.  Dig. 
Kb.  9.  cap.  5.  f.  1 1,  cites  Mich,  i  E.  3.  24. 

2.  AJftfe  of  rent  by  W,  N.  Knight,    and  the  fpecialty  voas  not  ^^ht  agait^ 
Knight,    and  therefore  the  writ  was   abated.      But   Herle   did  ^',^j/i*" 
contra,  where  the  fpecialty  was  matter  J.  C.  of  S.  and  the  writ  s.  and  th« 
was  only  J.  C.  without  matter,  and  of  S.  and  the  writ  awarded  Specialty 
good,  anno  5  E.  3.     Br.  Variance,  pL  65.  cites  11  Aff.  8.  j^Su^ 

the  writ  wanted  this  word  mafter,  and  the  defendant  pleaded  it  to  the  writ,  Se  non  allocatur ;  for  th« 
want  of  fuch  words  as  maiter,  rcvetend,  nephew,  dodor,  or  the  like,  are  not  traverfable>  but  furplmf- 
jlge.     Centra  of  kn^ht,  taylor,  carpenter,  *c     Br.  Variance,  pi.  xo.  citei  35  H.  6.  55. 

3.  In  ivrit  brought  iy  two  heirs,  the  writ  was  that  the  common 
anceftor  ivas  grandfather  to  the  one,  and  cotifin  to  the  other,  and  iy 
the  defcent  in  the  count  it  appeared,  that  he  was  grandfather  to  the 
one,  and  great  grandfather  to  the  other,  by  which  the  writ  was 
abated.  Thel.  Dig.  lib.  9.  cap,  5.  f.  17.  cites  Trin.  13  £.  3. 
Joinder  in  Aftion  29. 

4.  In  aflife;  rent  was  granted  to  T,  ^inttn,  parfon,  father, 
by  name  of  2".  bisfon,  and  he  brought  ajfife  of  the  rent  by  name  of 
T.  ^  ofN.  and  did  not  fay  T.  fon  of  T.  ^  and  yet  the  writ 
good.     Quod  iiota.     And  yet  in  annuity  it  ought  to  agree  with 
the  fpecialty.     Br.  Variance,  pi.  70.  cites  26  Afl'.  38. 

5.  Debt  by  J.  of  P.  becaufc  the  plaintiff  leafed  a  manor  to  R.   S.  P.  Br. 
for  term   <f  life,   rendring  10 1,   per  ahn.  with  claufe  and  condi-  ^,^5^*',[[„ 
tion  to  re-enter  by  indenture,  \rfiich  R.  leafed  his  eftate  to  S.  who  a^E.  3.2a, 

leafed 


L 


4^t 


abatements 


leafed  it  to  T.  now  defendant  5  and  for  3  term$  arrear  the  lefl&r 
re-entered,  and  brought  debt  of  the  arrears,  and  becaufc  the 
writ  18  J.  of  P.  and  the  indenture  is  J.  P.  the  younger,  the  writ 
was  abated  for  the  variance ;  for  he  cannot  re-enter  by  the  con- 
dition, if  the  leafe  had  not  been  by  deed,  and  then  the  deed,  the 
conditiofiy  and  the  re-entry  is  the  caufe  of  this  aBlon;  for  during  the 
franktenement  he  cannot  have  action  of  debt,  and  therefore  for 
the  variance  the  writ  was  abated ;   quod  nota.     Br.  Variance, 

pU  54.  cites  39  £.  3.  22. 
t..P.  Br.  #  5,  Debt  upon  a  bond.     The  writ  was  prior  of  D.  and  the  bond 

I"!T*^itci  '^^  ^^^'  7*  P^^^^  ^f^'  '^^^  bound:  and  the  opinion  was,  that  for 

Juki's*,  this  variance  the  writ  fliall  abate.     But  fee  [(X)  pL  15.]  that 

t9- where  more  is  in  the  writ  than  in  the  bond,  this  is  good.     Br.. 

vjrilncli  Variance,  pi.  12.  cites  40  E.  3.  23. 

ft.  6.  tite«  9  H.  6.  1 1,  by  the  bcft  opinion S.  P.  Br.  Variance,  pi.  56.  cite*  14  H.  6.  i. 

For  the  obligation  ihall  be  iheven  in  the  declaration,  and  therefore  Tarian  e  is  marerial,  and  fhall  abate 

the  writ.-*      -S.  P.  Br.  Variance,  pi.  108-  cites  10  H.  6.  ». S.  P.  Br.  Variance,  pi.  14* 

ckct4i  E.  3.  23. 

S.  P.  jindjo  in  aaion  of  covauint  upon  an  indenture ;  for  in  thefe  cafes  the  bar  is  merely  foumUd  ufem 
thefpeciahy,     £r.  Variance,  pU  ao.  cites  44  £•  3.  42. 

7.  Debt  upon  an  indenture  of  leafe  for  years  rendring  rent,  and 
the  indenture  was  J.  K,  Clerky  and  the  writ  J.  K.  only^  and  yet 
awarded  good,  notwithftanding  the  variance,  for  it  was  faid  that 
tlie  oBion  is  maintainable  without  the  indenture,  and  therefore  it  is 
no  matter.     Br.  Variance,  pi.  20.  cites  44  E.  3.  42. 

8.  Debt  by  R,  and  5.  his  feme  againft  P.  upon  an  obligation  made 
to  the  feme,  dum  fola  fuit,  by  name  of  feme  of  D,  and  tliereforc 
the  defendant  pleaded  this  to  the  writ  for  the  variance,  becaufc 
Ihe  was  named  feme  of  R.  where  Ihe  ftiould  be  named  heretofore 
feme  of  D*  and  the  opinion  of  the  court  was  that  the  writ  is 

good ;  for  by  the  laft  marriage  her  name  is  changed*     Br.  Variance, 

pi.  23.  cites  48  £.  3.  23. 
Bf.  Nwgt-  9.  Debt  upon  obligation,  and  the  obligation  was  that  A.  B,  and 
tion,  pi.  1.  Q^  yeomen,  were  bound,  and  this  word  yebmen  put  for  all  their 
—  Br.  Vari-  names  i  and  tn  the  action  of  debt  every  one  was  named  yeoman  poT'^ 
ancc,  pi.  5.  ticularly,  and  this  was  pleaded  to  the  writ  for  furplufage,  &  non 
cites  s.  C.     allocatur  j  for  this  is  of  necefTity  by  the  ftatute  of  additions.     Br. 

Additions,  pi.  3.  cite:?  3  H.  6.  23. 
Br.  Vati-  10.  Annuity  by  J.  N.  Clerk,  where  the  grant  was  niafler  J,  -W. 

"*^*'s**c**  ^"^  y^^  well;  for  the  king  will  not  write  any  man  mailer  nor 
—Br.  ibid,    fcignior ;    quod  nota  by  award*     Br.  Additions,    pi.  26.    cite» 

|4.  89.  cites    8  H.  6.  22. 

S.  C.      But  •^ 

Brooke  fays,  it  is  ufual  at  this  day  to  fay  it  in  an  aliai  dl^utf  to  make  it  agree  with  the  fpecialty*        ■ 

In  debt  or  annuity,  nobere  the  plaintiff'  in  count  counting  ought  to  Jbtw  Jptcialtyj  there  the  writ  amd 

thefpeclaJty  ought  to  agree\  per  Finch.     Br.  Variance,  pi.  14.  cites  41  £.  3.  23. 

Indehthj  ij.  Debt  by  A,  jD.  againft  Af.  as  executor  of  R,  D.  and  the  writ 

ilwJn  a  rtfla-  ^^  prxcipc  N.  quod  rcddat  A.  D.  executor  of  the  tcflament  of 
ment,  there  R*  D.  and  the  defendant  had  oyer  of  the  tefament,  which  wa^ 
the  tefiamtnt  fhat  he  made  A*  his  wife  his  executrix  $  and  becaufe  the  writ  was 

ftevnTn  th«  "^^  ^*  ^*  '^^^  '^ifi  ^f  ^*  ^*  ^^^^^^^^  ^f  ^*'  tejlament  of  the  faid 

R.D. 
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il.  />•  therefore   the  writ  was  abated  for  the   variance;    for  dcriMntloOf 
though  the  action  be  riot  founded  upon  the  teftamcntj  but  upon  J^ **deedAafl 
the  obligation,  yet  the  teftament  enables  him  to  the  a£^ion,  and  be  ihewn  \a 
therefore  it  (hall  agree  with  it,  and  if  not  the  writ  fhall  abate*  **»«  count, 
Bt.  Variance,  pL  57.  cites  14  H.  6.  c.  there  T«ri. 

'   ^      J I  ^  J  ance  it  mi- 

terial,  and  it  (hall  abate  the  writ.     Br.  Varianoei  pi.  56.  ciCes  14  H.  6.  1. 

12.  Fomiedon  in  remainder.  Fulth  demanded  what  he  had  of  S-  P*  ^f* 
the  remainder^  and  Chaunter  Jbenved  deed  which  was  to  Doiby^  pire^dtet 
and  the  nvrit  nvas  Dalby ;  therefore  judgment  of  the  writ  is  de-  9  H.  6.  i. 
manded  by  the  tenant;  and  by  all  the  juilices,  except  Cottefm.  *>y  t{>ei>eft 
the  nvrit  is  good  ;  for  //  is  not  founded  upon  the  deed,  but  upon  the  p?*Br?Va  * 
gift  i  for  the  'deed  is  not  traverfahle  as  .ne  dona  pas  by  the  deed,  riance,  pL 
but  fliall  iay  ne  dona  pas.     Br.  Variance,  pi.  c6.  cites   14  H.  !♦•  ?»ta4x 

6.1.  ^-j-^j- 

13.  'Debt  upon  a  bond  in  which  y.  D.  nDos  bound  to  7*.  jB.  and  Br.  Nuga- 
the  Hvrit  ivas  quod  refpondeat  7*.  E.  armigero ;  and  for  this  fur^  tio«>P*«»3» 
plufage  of  armigero  in  the  writ  more  than  in  the  bond,  the  writ  ^^'^ 
was  abated ;  and  it  was  faid  there,  that  before  thefe  days  writ  [  43  1 
fhould  abate  ior  furplufage  of  the  part  of  the  defendant,  but  not  for 
furpiufage  of  the  part  of  the  plaintiff,     Br.  Brief,  pi.  27.  cites 

28  H*  6.  a 

14.  In  debt  upon  an  obligation,  by  which  the  defendant 
mcknonvledged  himfelf  to  be  indebted  to  the  plaintiff  in  certain  corn^ 
to  be  delivered  to  the  plaintiff  at  fuch  a  place  and  day,  andforper* 
formance  bound  himfelf  in  1 00/.  &c.  without  faying  to  whom,  &c. 
It  was  held  that  the  plaintiff  might  ctant  that  the  defendant  obliged 
himfelf  to  him.  But  Littleton  prayed  that  the  entry  fhould  be 
per  haec  verba,  and  fo  it  was  done.  Thel.  Dig.  lib.  9.  cap.  6. 
f.  I.  cites  Mich.  2  E.  4.  22.  and  that  fo  it  was  held  Mich.  4  E. 
4.  31.  where  the  obligation  was  teneri  W.  pF  in  loLfolvendis  Jo. 
def  &c.  yet  the  count  was  entered  folvend^  to.  the  plaintiff, 

15.  Debt  by  E.  Haftinges,  and  counted  that  he,  by  name  of  E,  Br.  Nofme, 
Hqflings,  recovered  ceTt2\n  land  in  ancient  demefne,  and  1 00/.  P*'*7-«"e# 
damages,  and  brought  the  aBion  of  the  damages,     Quxre  if  the  count     * 

(hall  abate  the  writ ;  for  the  writ  is  Haftinges,  and  the  count  is 
by  name  of  Haftings,  And  per  Chocke,  Needham,  Littleton^ 
Fairfax,  and  Jenney,  becaufe  the  aWon  is  founded  upon  a  matter  in. 
fact,  and  not  upon  record  or  writings  it  is  no  material  variance ; 
for  itfuffces  if  he  be  the  fame  perfon,  and  thofe  words  by  name.  Sec, 
is  only  furplufage;  for  this  recovery  fliall  be  tried  per  pais,  and  net 
by  the  roll  j  for  nul  tiel  record  is  no  plea,  but  he  fliall  fay  nul 
ticl  recovery ;  for  if  the  rolls  are  burnt,  yet  the  plaintiff  fliall 
recover.  But  Danby  and  Moyle  J.  contra,  and  that  the  count 
fliall  abate  the  writ.     Br.  Variance,  pL  52.  cites  9  E.  4.  42. 

16.  Debt  upon  indenture  againft  the  abbot  of  W.  the  inden* 
tare  was  between  the  abbot  of  the  monajlery  of  St,  Mary  of  IV,  and 
rehearfed  diverfe  covenants  ad  quas  conventiones  perimpiendas  the 
abbot  of  JV,  obligavit  fe  in  10/.  and  did  not  fay  the  aforefaid  abbot, 
and  yet  good ;  for  it  fhall  be  intended  he  who  is  party  to  the  deed: 

VouL  •  E  and 


43  dtatcment . 

and  the  writ  was  for  the  abbot  of  W.  and  not  St.  Mar^,  5«;.  M 
in  the  indenture  :'  and  therefore  the  opinion  was,  that  the  writ 
{hall  abate  for  the  variance  i  for  where  it  is  founded  upon  fpe- 
cialtyi  they  (hall  purfue  the  fpecialty,  and  (hall  not  fay,  that 
known  by  the  one  name  and  the  o^her,  as  he  (hall  fay  M'here  it 
is  founded  upon  matter  in  fac^.  Br.  Variance,  pi.  774  cites 
1 1  £.4.  2. 

17.  In  debt  upon  a  bond  agaitift  J^  S.  of  D,  jeomany  it  is  no 

plea  that  there  arc  two  J.  S*^Sy  elder  and  younger^  within  the  fame 

villi  and  none  luitkout  addition,  becaufe  the  a&ion  is  founded  upon 

the  bond,  and  agrees  with  it ;  quod  nota  by  award.     Br.  Brief^ 

pi.  325.  cites  9  H.  7.  21. 

S.  P.  «!-  1 8.  In  trefpofs,  &c.  the  writ  was  quare  claufum  firegity  and  the 

judged  con-  declaration  was  claiifa  fregit  \  and  for  this  variance  the  judgment 

RoilcCh!';.  ^^^s  reverfed.     Cro.  Eliz.  185.  pi.  5.  Trin.  32  Eliz.  B.  R.  Ed- 

the  word       wards  V.  Watkin. 

daufum  is  nomen  aggregativum,  and  may  contaio  many  dofes }  and  fo  guy  well  enough  agree  with  tbt 
declaration.     Sty.  J09.  Trin.  24  Car.  Rorrd  v.   Lancafter.  SfP.  accordingly  per  cur.  and 

faid  that  it  had  been  ruled  often  of  late,  tJ.at  there  is  no  variance  between  the  writ  and  county  ihouj^i 
the  writ  i;i  tlaufum>  and  the  count  is  cUula.     2  Lutw.  1 343,  Trio*  z  Jac*  21.  Meriton  t*  Bcob. 


E  44  ]         (F.  a.  3)     By  Variance  in  the  Sum  or  Value. 

• 

^''^*f**8    I.  I  N   trefpafa  Wich  challenged  the  count,   becaufe  he  had 

ii^t^'s.C."  counted  of  goods  carried  away  to  the  value  of'^oL  and  the 

nurit  was  not  but  to  the  value  <f  40/.     Thorp  faid,  this  is  a  good 

diverfity  to  abate  the  count.     Br.  Variance,  pi.  87.  cites  38  lu 

3-  21. 

Br.  Van-  2.  Debt  of  2o/.  quatucrdecim  folid*  where  the  bond  is  quatuor^ 

cUmIIc?'  ^c^mfol^d'  with  (e)  but  in  the  count  he  confeffed  himfelf  fatisfied  of 

but  Brooke    the  1 4s.     And  Rolf  pleaded  the  variance  between  the  writ  and 

fays,  quare   the  bond  to  the  writ ;  and  becaufe  nothing  is  in  demand  but  the 

M^Vutlf'  ^^''  wl^*ch  is  according  to  the  bond,  and  tlie  14^.  is  confeflcd  to 

it  may  not    be  paid,  therefore  the  writ  was  awarded  good :  but  note,  that  in 

be  amended    the  Writ  there  was  only  20/.  and  in  the  count  he  counted  of  a 

lute  of  iV     '^"^  ^^  ^^^'  ^4'^'  ^"^*  confeffed  fatiafaflion  of  the   14^.     Br. 
£.  3.  Brief,  pi.  212.  cites  4  I-L  6.  26. 

(F.  a.  4)     Variance  between  the  Writ  and  Count. 

In  refpedt  of  the  Place  where. 

♦  Debt upon  X.  6  i?«.  a-  'T^HAT  writs  of  debt  and  account,  and  all  ether 
ajri^'late  cap.^,       ^    fuch  aEtions,  be  taken  in  their  counties  where thk 

in  tbt  ewtnf  fame  did  rife.  It  is  ordained,  that  if  in  pleas  i/^  the  fame  writs 
tfL*  bat  It  itfball  be  *  declared,  the  contraB  thereof  was  made  in  another  cwntj^ 
pllrTn  what  *^  '*'"  incontinently  the  fame  writfhall  be  uUerly  abated. 

county  the  adion  was  brought,  and  in  tbt  tnd  was  put  tbe  name  oft/cnvener  w^  wof  mbidttig  in  ttm- 
diMf  by  which  the  defendant  prayed  that  the  attorney  may  be  examined  where  the  deed  was  made  \  and 
the  court  was  in  opinioa  to  have  czaaumd  biin,  by  whicli  the  attorney  togk  |pea  tua^  taWijii  in  hit 
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l&tAtr  the  Aext  diy.  Iff  whkb  the  court  fparrd  him.    Qu«ere  ind« ;  for  An  feeim  to  be  hy  the  equity 

of  this  ftacute.     But  fU4tre  if  Wis  ftatute  has  equity  in  it;  for  by  21  £•  4.  70,  80.  he  Ihall  not  bt 

txamioed>  but  where  the  deed  bean  ')-  date  at  a  flace  certain j  and  the  a^ioii  n  brought  in  another 

county;  bat  wh6re  the  deed  h  dated  at  large,  there  no  examination  lies.     And  fee  debt  3  H.  6.  35* 

per  Martin,  the  defendant  ibail  have  it  by  way  of  plea,  that  the  deed  was  made  in  another  county, 

judgment  of  the  writ;  by  which  Rolf  paHed  over,  and  leplied  that  it  was  oot.     Quod  nota,  and  qucrej 

and  fee,  in  the  principal  cafe,  chat  Martin  was  in  opinion  that  the  party  m^y  plc^d  it  to  the  writ ;  buC 

Babbington  Ch.  J.  contra,  for  then  the  deed  fliall  be  confefied  by  him,  fo  that  he  c^noot  fay,  noncft 

fa^um  afterwards.     And  Marfn  faid,  that  he  may  fay  by  proteftation  that  he  has  an  acquittance,  and 

f«rplea  thai  it  was  made  in  another  county.     Quaere.  Br.  Examination,  pi.  2.  cites  3  H.  6.  29, 

f  S.  P.  Br.  Examination,  pi.  i.  cius  3  H.  6.  15.  and  21  £.4.  79,  So. 

2.  Debt  by  i;!iecutors  t^n  tin  indenture  in  the  county  of  C*  and  the 
iifendant  fald^  that  the  indenture  was  made  in  the  county  of  £>.  and 
prayed  that  the  executors  be  examined,  and  fo  they  were.  Br« 
Examination^  pL  i6.  cites  5  H*  5.  I. 

3.  In  trefpafs  the  writ  was,  that  the  trefpafs  was  done  at  the 
viU  of  JVeftminflcr^  and  the  count  waSf  that  it  was  done  in  the 
palace  of  the  kingy  &c.  And  the  opinion  was,  that  the  writ  {hall 
abate.     TheL  Dig.  lib.  9.  cap.  5.  f.  33.  cites  Pafch.  2  H.  6.  7. 

4.  In  debt  the  plaintiff  counted  in  one  action,  that  the  obligation 
nvas  made  in  otte.  county^  and  by  another  aflion  that  it  was  made  in 
amther  county;  and  yet  per  Martin,  it  is  out  of  the  cafe  of  the 
(tatute  where  a  man  brings  action  in  one  county,  and  declares 
in  another,  for  there  his  writ  (hall  abate ;  but  it  is  good  here, 
and  there  upon  this  matter  pleaded  to  the  writ,  it  was  ruled 
againft  the  defendant  \  quod  nota*  And  therefore  it  feems,  in  P  4C  1 
this  cafe,  tliat  no  examination  lies.     fir.  Examination,    pi.   i. 

cite»  3  H.  6.  15*  and  21  £.4.  79,  80. 

5.  In  debt  upon  an  obligation^  which  was  dated  at  the  manor  of 
DaUy  the  plaintiff  was  received  *  to  count  that  it  was  made  at 
Dale:  for  the  manor  may  €;xtend  Into  diverfe  vills.  ThcL  Dig. 
•lib.  9.  cap.  6.  f»  7.  cites  Mich.  34  H.  6.  i. 

6.  In  trefpafs  the  writ  was  of  ajfault  and  menace  made  otLondm^  ISnt  whc?« 
and  the  count  was,  that  the  ajault  and  menace  was  at  London,  fo  ^^  J*^'"  ^*^ 
that  the  plaintiff  could  net  do  Sis  bufmefs  at  Ifiington;  and  y.et  hcUl  nace  made 
good.     Thel.  Dig.  lib.  9.   cap.  5.    f.  41.  cites  36  E   [H.]  6.  ^tVa/t^fi 
frefpafs  159.  and  fays,  fee  37  Hf.  (J.  3.  accordingly,  and  20  H.  ^*f'^',/2if 

O.  15*  iif/inef' there  f 

fee,  and  the 
nunt  waa,  rbat  be  Jurff  net  gc  frtm  tie  *vU!  $f  Date  /»  the  market  and  fair  oftbe  'viil  of  l^o^une^  dic 
viit  WIS  abated.     TheL  Dig.  lib.  9.  cap.  5.  t.  41.  cites  Palch.  26  H.  6.  ij. 

7.  In  debt  the  attorney  of  the  defendant  pleaded  f  reign  acquittance 
in  another  county  /  the  attorney  of  the  plaint^  faid,  that  his  mafftr 
never  cam€  there^  znd  prayed' that  the  defendants  attorney  be  examined; 
and  fo  he  was  by^oath,  zni  faid  that  he  did  not  know  the  truth,  by 
which  he  was  compeUed  to  plead  other  plea,  &c.  Br.  Examina^* 
lion,  pi.  30.  cites  21  E.  4.  22. 

8.  In  an  a£iion  of  wa/lt  done  in  feverat  places,  the  declaration  Mo.  ?(St« 
ttffigned  the  wqfte  to  be  committed  in  one  place  more  than  was  5j|,iV,Vrac. 
named  in  the  Hvrit :  and  this  was  held  to  be  a  fault  inairable,  and  5,  c.  and  s! 
that  the  writ  fhould  abate.      Hob.  37.   J)^  43-     Cumt>erland  P.  a.coid- 
(carl  of)  V.  Cumberland  (oountefs  of).  p"r'c«r.^'" 

otherwife  it  »  where  (he  couac  h  tfUfi  tUn  tbt  writi  U  writ  df  waHe  la  two  vSUa,  and  \hz  couat  1| 
•fwifteiaonc, 

£  2 
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[G.  a)  Variance  between  Writ  and  Record. 

I.     jf^TjtlNT  upon  quarc  incumbravit ;  the  writ  was  abated 
■"   for  variance  between  this  and  the  firft  record  ///  rehearjing 
the  ijfue ;  but  it  does  not  plainly  appear  what  variance.     Br.  Va- 
riance, pi.  4«>'  cites  21  E.  3.  42. 

2.  In  quare  non  admifit  agatnft  the  b'ljhop  of  N.  making  mention 
of  tlic  writ  by  which  he  recovered,  propter  quod  mandaverimus 
cid*  cpifcopo,  &c.  quod  non  obftante  reclamatione.  Sec.  and  the 
record  was^  that  the  ivrtt  was  aivarded  to  the  htjhop  eleEi  of  N,  Iff 
confirmaioy  for  which  variance  the  writ  was  abated,  for  it  ought 
to  be  mandaverimus  eidf  eptfcopo  tunc  eUElo  iff  confrmato.  TheL 
Dig.  lib.  9.  cap    I.  f.  3.  cites  Mich.  22  E.  3.  13. 

3.  In  affife  the  parol  demurred,  becaufc  the  land  was  in  cuf* 
tody  of  the  king's  committee,  and  after  writ  of  procedendo  iffued 
out,  which  did  not  agree  with  the  record  verbatim,  yet  becaufe  the 
writ  comprehended  the  ejfeEly  therefore  exception  was  not  allowed, 
by  which  the  tenant  prayed  that  his  exception  be  entered ;  and 
agreed  in  the  end  there,  that  the  procedendo  is  goody  if  it  agrees 
in  all  the  pleas  :  quod  nota.  Br.  Variance,  pi.  94.  cites  22  Afl'.  28. 

4.  In  affife  of  rent  the  tenant  prayed  aid  of  the  king  and  had  it ; 
and  now  the  plaintiff  brought  procedendo^  f^pp^f^g  ^he  ajftfe  to  be 
arraigned  before  S.  and  B.  where  it  was  arrained  before  A.  S.  and 
JB.  Ajidyet  becaufe  that  which  vvas  done  before  three  was  done 
before  two,  and  alfo  they  had  writ  of  ^  non  otnnes,  therefore  they 
fliall  proceed.     Br.  Variance,  pi.  73.  cites  31  AiT.  i. 

-    y^^.^  •  r.  lu  wafte  v.'here  the  plaintiff  had  the  reverfion  ik  ajftgnatione 

•rtcc,  pi.  3c.  J.  ivhich  J.  had  it  ex  affignatione  of  JV,  by  fine,  ice.     And  it  ap- 

citcs  S.  C.  peered  by  the  fne  fhe^ved,  that  W.  and  R.  granted  the  reverfion  to 

wfte,  pi.  J'  &c.  by  which  the  writ  of  wafte  abated,  notwithftanding  that 

64*  cites  the  plaintiff  alleged  that  R.  had  nothing  in  the  reverfion  at  the  time 

^•^*  of  the  fine  levied.  ^  TheL  Dig.  lib.  9.  cap.  i.  f.  10.  cites  Mich- 

*[  46  ]  II  H.  4.  I. 

S.P.  But  (5.  If  decies  tantum  varies  from  the  record  it  is  not  good;  as 
per  Babb.  it  j^  ^j^^  ^^  record  is  J.  D.  of  E.  yeoniany  and  the  decies  tantum  is 
hi  canted    J.  D.  only.     Br.  Variance,  pi.  6.  cites  9  H.  6.  i.  by  the  bcft 

in  his  count   opijiion. 

«ccord»ngly,  ^    .     ^  ,         v^     c    n 

Quaere  inde.     Br.  Dccics  tantum,  pU  i.  cites  5.  C. 

7.  So  in  conjpiracyy  fcire  fades  upon  a  fine,  attaint y  writ  of 
trroTy  &c.  Br.  Variance,  pL  6.  cites  9  H.  6.  i.  by  the  bell 
opinion- 

8-  In  writ  of  maintenance  by  the  abbot  beata  Maria  de  Miffen^m 
deny  kc.  of  maintenance 'in  quadam  querela,  quae  fuit  inter  pre- 
dift*  abbatcm  and  one  B.  The  defendant  pleaded  that  there  is  a 
record  of  aBion  between  the  abbot  of  Miffendeuy  and  the  faid  B.  &c* 
Ahf(ine  hoc  that  there  is  any  record  that  the  abbot  beata  Maria  de  Miff 
fiiiden  has  any  aflion  againjl  him^  ice.     But  fuch  pleading  was  not 

received, 

II 


abattment  4^ 

teceiVed^  becaufe  it  is  triable  by  the  juftices,  and  therefore  he 
pleaded  nul  tiei  record  generally^  and  it  feemed  by  the  opinion 
there  that  the  writ  is  good  enough  if  the  plaintiff  in  his  count 
ihews  the  maintenance  in  loquela,  which  was  between  the  afore- 
faid  abbot  per  nomen,  &c.  Thel.  Dig*  lib.  9.  cap.  i.  f.  15.  cites 
Mich.  10  £•  4.  19. 


(H.  a)  Variance  between  Original  Writ  and  Judicial  *  • 

or  other  Writ. 

I.  COMETIMES  an  original  writ  fliall  abate  for  variance  be- 
^  tween  it  and  writ  or  procefs  judicial,  as  in  writ  of  mefne  of 
tenements  in  Burton^  and  the  defendant  came  in  hy  the  grand  dif^ 
irefs  by  which  the  tenements  nvere  fuppofed  to  he  in  Birton,  &c.  for 
^  which  variance  the  defendant  went  fine  die,  &c.  Thel.  Dig. 
lib.  9.  cap.  2.  f.  1.  cites  6  E.  3.  277.  But  fays,  fee  that  default 
in  judicial  writ  (hall  not  abate  the  original.     Hill,  m  H.  4.  43. 

2.  Writ  of  audita  querela  was  to  the  juftices  quod^  conjiare  po» 
teritf  Sec  that  they  had  aflented  ad  evacuationem  recognitionis 
praedi<^',  &c.  And  the /cirejacias  ivaSy  if  the  defendant  kneiu  any 
thing  to  fay  wherefore  the  plaintiff  Jhould  not  be  difcharged  of  the  re*^ 
cognizance  ;  and  yet  all  was  adjudged  good,  inafmuch  as  all  is  one 
intendment.     Thel.  Dig.  lib.  9.  cap.  2.  f.  2.  cites  6  £.  3.  280. 

3.  Writ  original  fhall  not  abate  for  variance  between  it  and  the 
p&tie  in  afurnatne.  Thel.  Dig.,  lib.  9.  cap.  2.  f.  2.  cites  6  E.  3.  296. 

4.  In  a  patent  of  affife  there  was  nofuch  a  claufe  et  alios  in  brevi 
noftro  originali  contentoSj  &c.  And  feveral  were  named  in  the  ori-^ 
gtnal  which  were  not  in  the  patent^  by  which  the  writ  abated. 
Thel.  Dig.  lib.  9.  cap.  2.  f.  3.  cites  22  Afll  20. 

5^  Scire  facias  againft  the  prior  of  St,  John  of  Jerufalem  in  Eng* 
land,  upon  a  recovery  which  was  prior  of  the  hcfpital  of  St.  John  in 
England^  and  exception  taken,  and  not  abated  for  the  variance  ; 
for  Thorp  faid  it  is  known  by  the  one  name  and  the  other,  there- 
fore [ruled  him  to]  anfwer ;  quod  nota.  Br.  Variance,  pL  19. 
cites  44  E.  3.  16. 

6.  Scire  facias  upon  garnifliment  in  writ  of  detinue  of  a  writ-     C  47  3 
ing,  the  original  named  the  plaintiff  J.  Shipfledy  and  the  fdre  Br.  Scire 
facias  J.  Shiplowy  and  therefore  it  was  awarded  that  he  fhall  fue  ^"'**?  P** 

a  new  fcire  facias,  notwithftanding  it  was  a  judicial  writ.     Br.  |,  c?*" 
Variance,  pi.  27.  cites  3  H.  4.  8. 

7.  In  ivrit  ef  maintenance  fuppofed  to  be  made  in  tin  afftfe^  the  „,*[nte- 


whicb  afjife  was  adjourned^  &c.     It  was  held  that  he  need  not  make  nance  /«*- 

mention  of  this  adjournment  in  the  writ ;  for  it  is  founded  upon  H'j[^^ 

the  maintenance  which  is  the  matter,  and  not  upon' the  record,  ^fl'l^" 


Thel.  Dig.  lib.  9.  cap.  2.  f.  6.  cites  Mich.  21  H.  6.  Brief'  90.  caftafMifp 
Quaere  of  feverancc  and  of  garnifhment  in  detinue.  '"^^^  j* 

fla'wtif  wft  tumfuiud  in^tbe  tiSticy  the  writ  ihall  tbate>  pet  Otfcoigue*    TheU  Djg.  lib.  )•  ^ap,  %% 
U  7*  cicet  Mich.  7  H.  4.  30* 
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(!•  a)  Variance  between  Writ  and  Declaration  made 

good  by  Alias  Didus. 

I.  iN  debt  the  writ  was  quod  reddat  J.  T*  clert^  and  the  obRgO" 
^  tion  VMS  chaplain^  and  for  the  variance  the  ^xTit  was  abated 
quod  nota ;  and  note  alfo,  tliat  an  aUas  diclus  would  have  reme« 
died  the  matter,  as  it  feems  \  quxre  of  the  part  of  tht  pla^iff^ 
but  it  is  clear  of  the  part  of  the  defendant)  for  there  he  is  bound 
to  give  addition.     Br.  Variance,  pi.  55.  cites  39  £*  3.  23. 

2.  If  a  man  be  hound  to  J,  N»  and  after  he  is  created  a  bifbopf 
he  fhall  fue  by  name  of  bilhop,  and  the  variance  is  not  material  \ 
per  Ham  and  Perfcy ;  and  per  Fulth,  this  is  true,  by  reafon  of 
the  name  of  dignity,  ^^i^ere  if  the  law  be  fo  ^  for  alias  diBus  is 
nfed.     Bn  Variance,  pL  ,23.  cites  48  £*  3.  23* 

3.  Debt  hy  J,  S.  and  Joan  Newton  ois  femey  as  executors  of 
y.  N.  to  accord  tvitb  the  Jpecia/ty,  and  becaufe  fhe  has  loft  her  fur-* 
name  by  taking  of  the  baron,  and  is  named  J,  N.  therefore  the 
writ  was  abated  by  award;  but  it  was  faid  that  the  name  of 
daughter,  fifter^  or  cofln,  may  remain,  &c.  And  it  feemi 
that  alias  di&a  would  have  ferved  here.     Br.  Brief,  pi.  92.  cites 

a  H.  4. 1. 

4.  Writ  of  debt  was  abated,  becaufe  it  was  againjl  J,  JT,  gf  G, 
in  the  county  of  C  where  the  obligation  was  J.  K.  of  G.  without 
naming  of  the  county  of  C.  &c.  But  at  tliis  day  this  is  remedied 
by  an  alias  Sihss^    Br.  Variance,  pi,  25.  cites  2  H,  4,  24. 


(K,  a)  What  fhall  be  faid  to  be  Variance, 

I.     ASSISE  of  a  robe  of  20  /.  price.     The  defendant  demanded 

-^   what  he  had  of  the  robe,  nubo  fbenued  deed  which  willed  a 

robe  with  firr  of  the  price  of  20  x.  and  yet  per  cur.  becaufe  it  is 

intended  parcel  of  the  robe,  the  plaint  nor  the  writ  was  not  abated 

''  by  the  variance.     Br,  Variance,  pi.  67.  cites  22  Aff.  lo, 

2.  In  debt  the  writ  was  precipe  prior  of  T,  quod  reddat,  and 
the  obligation  was  prior  of  the  monaflery  of  T.  and  for  this  QmifRon 

f  48  ]     of  (monaftery)  the  writ  was  abated  for  the  variance.     Br.  Vari«» 
ance,  pi.  13.  cites  40  E.  3.  25, 

3.  Wafle-  by  him  in  remainder,  who  was  compelled  to  (hew 
deed,  and  fo  he  dad,  and  the  deed  was  J,  fon  of  IV.  of  T.  and 
the  writ  was  J*  of  T.  and  becaufe  all  was  of  one  and  the  fams 
intendment^  therefore  well.  Br,  Variance,  pi.  14.  cites  41  £.  3.  23^ 

4.  But  becaufe  the  writ  nvilled  it  to  remain  to  him  and  his  heirs^ 
and  the  fpecialty  %oas  to  him  and  the  heirs  of  his  body,  therefore 
for  this  variance  the  writ  was  abated.  Br,  Variance,  pi.  14.  cites 
41  E.  3.  23, 

J.  Replevin  was  Henry  abbot  of  D,  and  the  pone,  which  was 

brought  at  the  fuit  of  the  plaintiff,  ivas  abbot  ofDs  without  Henry^ 

'  ai\4 
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and  therefore  the  replevin  was  abated ;  quod  nota ;  and  therefore 
no  return  aMrardcd.     Br.  Variance,  pi.  15.  cites  41  £.'3.  24. 

6.  Protedion  and  writ  varied^  becaufe  the  one  was  mi/itt  and 
the  other  eh&vaUery  and  yet  awarded  good ;  quod  nota  \  for  they 
have  one  and  the  fame  intendment^  as  it  feems.  Br.  Variance, 
^1.  17.  cites  42  E.  3.  9* 

7.  Debt  upon  an  obligation.  The  obligation  was  AUce^  nvho  was 
tie  wife  of  R.  B,  and  the  writ  was  Alice  heretofort  wife  of  R,  B* 
and  becaufe  (was  wife)  and  (heretofore  wife)  nave  one  and  the 
fame  intendment,  therefore  the  writ  was  awarded  good;  quod 
nota.     Br.  Variance,  pi.  4.  cites  3  H.  6.  17. 

8.  Debt  againft  3  upon  an  obligation^  which  was  that  A.  B*  ^'■'  ^***}'- 
and  C  yeomen f  ivere  bounds  &c.  and  the  tvrit  'was  by  this  word  cites  S.C.i 
(yeoman J  after  every  one  of  their  names,  and  well,  and  no  van-  Br.  Nuga- 
ance:  for  this  is  by  neceflity  of  the  ftatute  o£  additions.     Quod  ^1°"' P^* '• 
nota.     Br.  Variance,  pi.  5.  cites  3  rl.  o.  23. 

9.  In  debt  the  writ  was  againil  an  executor,  fcilicct,  J.  B. 
executor  of  the  tefiament  of  W»  B.  brother  of  the  fond  W.  where  the 
teflament  is  (his  brother)  and  yet  well ;  for  it  is  all  the  fame  in 
effed.     Br.  Variance,  pi.  83.  cites  9  H.  (J.  19. 

ro.  The  record  was  trefpafs  againft  A.  B.  of  0.  in  the  county  Br.  Prot'ec. 
of  H.  Efq;  and  the  proteSfion  was  A.  B.  of  0.  Efq:  in  the  county  ''^"^  ?*•  54« 
of  H.  alias  diftus  A.  B.  of  O.     Pafton  faid,  it  fliall  not  be  ai-  *"** 
lowed  for  the  variance  \  but  Afcue  and  Fulth.  faid  yes ;  for  it 
has  fidfficient  intendment   to  be  One  and  the  fame  pcrfon.     Br. 
Variance,  pi.  47.  citci  22  H.  6.  3. 

11.  Debt  of  40/.  upon  im  obligation.    The  defendant  de- 
manded judgment  of  the  count  for  the  variance  ;  for  he  counts  of 
6  /.  Flemj/h,  as  the  obligation  wasy  and  that  40  s.  fterl.  and  6 1. 
Flemiih,  were  one  and  the  fame  fum.     Qusere  5  for  it  was  not 
adjudged.     Br.  Variance,  pi.  9.  cites  34  H.  6.  12. 

12.  In  cafe  the  writ  was  for  raifing  of  the  yard,  and  the  decla* 
ration  is  for  exalting  the  yard,  and  makitig  a  gutter  therein  ;  and  fo 
there  is  more  comprized  in  the  declaration  than  in  the  writ  *,  and 
for  this  caufc  the  court  held  it  ill,  and  not  aided  by  the  ftatute  of 
18  Eliz.    Cro.  E.  829.  pi.  34.  Pafch.  43  Eliz.  Norton  v.  Palmer. 


(L.  a)     By  *  Death  of  the  Plaintiff.  jpirVJ 

'  '  /rctf,  the 

I.  iN  writ  by  executors,  the  death  of  him  who  is  fevered  fliall  p^^y  ^^^^^ 

-*  not  abate  the  writ ;  per  judicium.    Theh  Dig.  178.  lib.  12.  fl»aU  ab^tc 
cap.  I.  f.  5.  cites  Trin.  5  E.  2.  Br.  8oa*  and  fays,   that  fo  it  ^j/;^'\* 
was  adjudged  in  trefpafs  brought  by  executors,  Trin.  16  E.  2.  ao  Pafch*. 
Executors  ili.  and  that  fo  agrees  3  H.  7.  i.  but  fays  the  con-   [  49  ] 
Irary  is  adjudged  Pafch.  38  E.  3.  13,  and  Hill.  20  E.  3.  Ac-  i6j«c. 

^WhtrtHitr  the  degtb  if  amy  party  happen*  pending  the  writ,  end  ret  the  plea  h  in  the  fame  condition  as  if 
fuck  parry  were  iiving,  thertjuch  death  makti  no  alteration  i  f«r  where  the  dcadi  of  the  parties  makes  na 
change  of  proceediDg,  it  wou^d  be  unreaibnable  tl«t  the  furviving  panics  (hould  make  any  alteration  in 
the  writ  $  and  it  would  be  abfurd,  that  what  made  oo  alteration  (hould  change  the  writ  apd  the  prucefa| 
aaa  00  thi«  rule  all  the  diTcrdties  turn.    O.  Hift.  of  C.  B.  195* 

E  4  «Ht 
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Bat  it  wai  adjudged,  that  writ  of  did  ihatl  abate  by  death  of  oae  of  the  demandants  vrh^  mu  fevenit 
Thcl.  Dig.  179;  lib.  iz.  cjp.  i.  f.  6.  cites  HIU.  5  £.  3.  174.  and  that  fo  it  is  adjudged  Midi.  19 
R.  2.  Brief  925.  and  37  H.  6.  x  i*  in  formedon  j  biit  the  contrary  is  adjudged  Hill.  42  £•  3.  i8.  m 
fcire  facias. 

In  alfife  by  2,  if  the  one  be  fereredy  the  vrrit  (ball  not  abate  by  the  death  of  bin^who  ia  ievercd^ 
Thel.  Dig.  lyo.'lib.  12.  cap.  i.  f.  12.  cites  3S  £•  ^.  43.  per  Thorp. 

It  is  held,  tnat  in  writ  of  ward  of  the.  body  by  two,  the  writ  (hall  not  abate  by  the  death  of  him  who 
is  fevered  ^  but  the  contrary  is  held  in  writ  of  wird  by  parceners,  inafmuch  as  he  who  furvives,  and  the 
beif  of  the  other,  (hall  have  re^fommons  by  the  ftatute.     The).  Dig.  179.  lib.  12.  cap.  x.  f.  13. 

cites  Mich.  38  £•  3.  43.    Qustre. So  it  is  held,  that  in  aflife  by  parceners,  the  writ  dall  abate 

by  the  death  of  him  who  is  fevered  ;  and  fo  of  jointenants  after  the  feverance.  But,  per  Davers,  the 
•/fife  /hall  not  abate  by  the  death  of  one  of  the  plaintiffs  jointenants  before  the  feverance.  Thd.  Dig* 
179.  lib.  12.  cap.  I.  f.  12.  cites  Mich.  37  H.  6.  11. 

In  ibrmedon  it  was  fiid,  that  where  i^  bring  f^rmedoBf  and  one  hfummoned  andfeveredy  and  the  others 
prolecute  the  fuit,  and  bevoho  is  fevered  dies,  that  this  Hiall  abate  the  writ.  Q^rt,  Br.  Brief,  ph 
XI 9*'  cites  II  H.  4.  19, 20.  In  foch  cafe,  it  was  held  by  Prifot  and  Danby,  that  the  writ  fhoujd 

abate.  Contra  Moyle  and  Needham  ;  and  fee  38  £.  3.  xi.  36.  that  the  writ  wall  abate  \  contra  j6 
£•  3.  and  H.  42  £.  3.  2.  and  fee  joinder  with  an  alien  11  H.  4^  26.  and  39  £.  3.  13.  But  Prifot 
agreed,  thait  where  he  who  furvives  may  recover  the  whole,  there  the  death  of  the  one  fhall  not  abate 
the  writ,  id  in  writ  of  ward,  or  quare  impedit.  Contra  where  he  who  furvives  ihall  not  recover  but  a 
moiety;  for  the  writ  is  falfe  when  one  is  dead;  and  alfo  when  the  one  recovers  the  moiety,  the  other 
may  enter  with  him  i  and  (9  the  bcft  opinion  was,  that  the  writ  ihall  abate.  Br.  Brief,  pi.  231.  citet 
37  H.  6.  9. 

If  two  foe  ^*  Where  a  fucd  execution  of  a  ftatute-merchant,  the  one 
tiflatute-  died,  and  the  other  was  compelled  to  fue  new  writ  upon  his 
mf chant,      ^afc.    Thcl.  Dig.  179.  Hb.  12.  cap.   i.  f.  8.  cites  Hill.  25  E, 

and  one  diet  ..  01^  r  ^ 

kef  ere  ey  ecu-    3*  3"* 

/rcw,  it  fhall  go  on.  In  the  cafe  of  defendants  His  different ;  procefs  is  exprefsly  given  upon  the  iU- 
t ute- merchant ;  per  Bridgman  Ch.  J.  in  delivering  the  opinion  of  the  court.  Caru  195.  Pdfch.  19 
Car.  2.  C.  B.  In  cafe  of  Law  v.  Tothill  Ic  Rawlins. 

S.  P.  D.  J.  The  death  of  the  one  plaintiff  in  tnonjtraverunt  fhall  not  abate 

sJ^ciitt  i^'    ^«  wri^-    ^r-  fi"«fj  pl-  '4S-  cites  38  E.  3.  35. 

H.  5. 

Thcl.  Dig.  4-  T1V0  brwght  writ  of  ivarrantia  charta^  and  the  one  £edj  and 

1 79. lib.  12.  the  writ  was  abated;  and  yet  another  writ  may  be  brought  in 

dtcV's.  c.*  ^^  name  of  the  other  after  the  aflife  determined  •,  for  no  default 

that  the  writ  is  in  the  plaintiff,  quia  caufa  mortis.     Br.  Brief,  pi.  82.  cites 

abated,  not-    ^g  E.  0.    22. 

withflanding  *^ 

that  he  who  died  had  only  an  eftate  for  his  life,  and  the  fee  was  in  the  other  who  furvived. 

S.P.Br.  <;,  In  quid  juris  clamat  by  two,  if  the  one  dies  the  writ  fhall 

?"c^.^'cftes     ^^^  abate.     Br.  quare  impedit;  pi.  67.  cites  48  E.  3.  31  &  32. 

3^^  £•  3»  35* Three  brought  quid  jurit  clamat  upon  grar4  if  reverjton  Ly  fine  to  them,  and  to  tbt 

heirs  of  one  f  and  the  one,  who  had  for  term  of  life  only  died,  pending  the  vjrit  j  and  yet  the  writ  awarded 

good.     Br.  Brief,  pi.  83.  cites  48  E.  3.  31. S.  P.  Thel.  Dig.   179.  lib.  i».  cap.  1.  f.  9. 

•Jces  48  £.  3.  3a.  and  fo  agrees  Pafch.  18  H.  6.  2. 

l5.  In  debt  by  3,  after  ifTue  and  the  darrein  continuance,  it  wa« 
^  pleaded,  that  one  of  the  plaintiffs,  viz.  Jo.  Dale,  was  dead ;  to 

which  plea,  his  attorney  and  the  2  other  plaintiff  imparled  ;  and 
at  the  day  given,  he  who  was  alleged  to  be  dead  appeared  in 
proper  pcrfon ;  but  the  attorney  of  the  defendant  faid,  that  Jo. 
Dale  was  dead,  and  would  not  fay  any  thing  elfc  -,  by  which  the 
plaintiffs  had  judgment  to  recover,  becaufe  the  juflices  fhall  ad- 
judge, if  he  who  now  appears,  and  he  who  made  the  attorney, 
be  the  fame  perfon  or  not.  Thel.  Dig.  179.  lib.  I2.xap.  i.  f.  ii, 
cites  Trin.  34  H.  6.  45.  *     * 

7-  la 


abatement.  5^ 

7»  In  homine  replegiando  by  3,  quiere  if  the  writ  {hall  abate 
by  the  death  of  one  of  them.  TheL  Dig.  1 79*  lib.  12.  cap.  i.  L 
14.'  cites  8  £•  4. 16.  • 

8.  Affife  of  an  office  by  two  joint  patentees  {hall  abate  by  the 
death  of  one  of  them.  Thel.  Dig.  179.  lib.  12.  cap.  i.  f.  18. 
cites  Pafch.  9  £.  4.  5. 

9.  It  is  faid,  that  in  writ  of  error  of  judgment  given  againft  5«  10  dnver 
the  tenant  in  praecipe  quod  reddat  of  land,  the  death  of  one  of  jJjT**^*- 
the  plainnfis  in  the  writ  of  error  ihall  abate  the  writ.  Thel.  Dig.  defauiu  m4 
179.  lib.  12.  cap.  I.  f.  16.  cj^es  Hill.  3  H.  7.  i.  and  2  R.  3.  i.  ■wn//om. 

<^«^«-  ...  llfiL'dled 

Jafedf  and  of  ^bbat  efiate,  other  in  fee  or  tail,  aad  jodfincnt  thereoo,  and  a  writ  •f  err^r  brtn^ht^ 
tsA  afifr  the  rectrd  rtnanid  tbt  toidow  dud ;  per  cur.  The  writ  ihall  not  abate.  Yd.  112.  Micfa* 
5  Jac.  B.  R.  Bromky  v.  Littleton. 

But  where  R.  had  judgwunt  in  an  aQion  on  the  cafe  agahft  ft,  in  C.  B.  and  tbr^  brwigbt  a  wHt  of 
error  in  B.  R.  and  btfort  the  errors  vtert  difcujfed  out  of  the  flatnt'ffs  in  trrof  died ;  it  was  adjodgeU 
that  the  writ  ihall  abate,  and  that  R.  it  put  to  his  fute  facias  againft  the  executor  of  him  that  is  deai. 
Yelv.  ao%.  Mich.  9  Jac  B.  R.  Spenfer  and  Woodward  v.  the  Earl  of  Rutland. 

In  «;rir  of  error  by  a,  and  one  dies  pending  the  writ,  the  plaintifF  in  the  original  aCtion,  by  entering 
a  fuggeftion  on  the  roll  that  one  of  the  parties  in  eiror  is  dead,  may  take  out  exeeuttou  on  tbt  judgment^ 
witlKNit  faing  out  zfdrt  facias  either  againft  the  heir  or  executor  of  the  dead  perfon.  8  Mod.  io8« 
Mkh*  9  Geo.  Pennoire  r.  Brace. 

10.  The  death  of  one  of  the  plain tifis  in  audita  querela  fhall  S.  p.  Cro. 
not  abate  the  writ,  becaufe  the  fuit  is  only  to  difcharge  them,  h  '^-  P**4* 
'ITiel.  Dig.  179.  lib.  12.  cap.  i.  f.  16.  cites  Hill.  3  H.  7.  i.  and  ^.t^il^i 

2  R.  3.  I.     Quxre.  and  BiowH 

Y.  Bargany. 

11.  The  death  of  one  of  the  executors  plaintiffs  (hall  not  abate  But  in  ail  ac^ 
the  writ.  Thel.  Dig.  179.  lib.  12.  cap.  i.  f.  16.  cites  Hill.  3  tionsy  where 
H.  7.  I.  and  2  R.  3.  i.     Qusere,  T,''/'*' 

the  writ  abates,  etuefi  in  adioas  brongbt  by  two  executors,  per  cur.  And  Hale  Ch.  J.  faid,  that  fo  ik 
ihould  in  a  f»art  impedit,  but  that  it  is  reviirable  by  Journey *s  accounts.  Vent.  235.  Hill.  S4  &  25 
Car.  1.  B.  K.  Dacres  tr.  Duncomb. 

12.  Two  grantees  of  a  next  prefentation  brought  quare  tmpedit  i 
wie  died  pending  the  turtt.  Three  juftices  held  that  the  writ  ihould 
abate.     D.  279.  pi.  8.  Mich.  10  &  11  Eliz.  Anon. 

13.  Under-leffee  and  his  affignee  of  part  of  the  land  for  years 
being  fued  in  the  fpiritual  court  for  tithes,  join  in  a  prohibition  ; 
the  prohibition  ihall  not  abate  by  the  death  of  one  of  them,  be- 
caufe nothing  is  to  be  recovered,  but  they  are  only  to  be  difcharged 
of  tithes.     Owen.  13.  Hill.  36  Eliz.  B.  R.  Bartue's  cafe. 

14.  Avofjory  by  two,  one  dies  where  the  avowry  was  made  en 
outer  droit,  the  fuit  fliall  not  abate ;  otherwife  if  in  their  own 
right.     Mo.  395.  pi.  513.  Hill.  37  Eliz.  Short  v.  Tucker  &  al'. 

15.  If  ^  jointenants  bring  trefpafsj  and  one  dies,  the  aftion  is  If  there  be 
gone>  per  tot.  cur.  for  on  the  plaintiff's  part,  if  one  dies  all  the  *  p'"^'^''^*' 
writ  or  bill  ihall  abate,  unlefs  in  cafe  of  neceflity,  as  in  a  qttare  nen^^lnd 
tmpedit  J  wheri  the  6  months  peradventure  might  be  pafTed,  fo  as  they  brmg  a 
if  the  bill  ihould  abate,  the  aaion  failed.  Cro.  J.  19.  pi.  4.  Mich.  ''J^^i^l''^' 
1  Jac.  B.  R.  'Leigh  and  Brown  v.  Bargany.  fummoned 

V  ,         ,  .  and  feveredf 

the  other  Ihall  proceed  for  hit  moiety;  and  if  the  perfon  fevered  difs,  the  writ  abates,  becaufe  he  goes 
f  on] ''for  the  wbole»  in  cafe  of  the  death  of  the  jointenant,  or  of  the  copaiccnery  without  iflue ;  and 
It  ih-oulcl  be  imf  roper  to  do  it  oa  that  writ,  where  by  the  fuxnmom  and  tcvcrance  he  went  £on]  only 

for 
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Ibr  a  moiety  bcfocey  and  the  writ  cannot  have  a  double  effeft  to  go  on  for  t  inoiety  in  c«fe  of  foawmia 
and  fcverance,  and  for  the  uhde  in  cafe  of  furviTorfliip.  And  therefore,  fince  the  fi^t  cftbt  thh^ 
is  tbintgfd  by  the  death  of  one  of  the  partiei,  there  muft  be  a  new  writ.  G.  Hift*  of  C.  B«  197,  ^ 
And  it  is  the  fitmi  laWt  If  fuch  jointenautt  ihould  proceed  VfitbeutfumwMU  tr  fmtranct ;  for  finoe  b«>tii 
by  the  writ  might  by  poiiibility  recover  their  moiety,  they  ihai)  not  go  on  for  the  whole  in  cafe  of 
fwTtvorfliip,  becaufe  the  word^  and  eife£l  of  the  writ,  at  the  time  of  its  firil  purchafing,  *  was,  that  each 
nsight  recover  his  moiety  ;  and  tberefure  a  new  writ  rauft  be  purchafed  to  enable  one  to  proceed  for  the 
whole.     G.  Hift.  ofC.  3.  107. 

Sia  f»  pirfnal  and  mixt  aSUns^  where  there  is  fuwmon*  and  fnuranctf  the  pUintiff*  goea  on  for  the 
whole,  there,  if  one  of  them  dies,  yet  the  writ  fliall  not  abate,  becaufe  they  go  on  for  the  whole  after 
gammons  and  feverance  \  and  if  they  were  to  have  a  writ,  it  would  only  give  the  court  authority  to  go 
on  for  the  whole.    G.  Hift.  of  C.  B.  197* 

C  5^  3  16.  In  tr{n*er  brought  ty  2  plaintrffsy  the  defendant  pleadedf 
that  pending  the  aftion  one  of  tie  plaintiffs  died.  Adjudced  that 
the  trover  being  brought  for  the  goods  of  both^  the  a£iion  fur* 
vives  to  the  other.  2  Bulft.  262.  Mich,  12  Jac,  Spring  v^ 
Barrett. 

1 7.  Before  a  judgment^  if  there  be  Hvo  plaintiffs^  and  ww  <&x, 
though  the  intercft  furvive$,  the  writ  ihall  abate,  fo  *ti8  in  ieht^ 
trej^ajsy  &c.  though  if  one  of  the  defendants  die,  the  writ  fliall  not 
mbate*  Cart,  190.  per  Bridgman  Ch.  J.  in  delivering  the  opinion 
of  the  court,  in  caije  of  Law  v,  Tothill  &  Rawlins,  Pa(ch«  19 
Car.  2.  C.  B. 

1 8.  It  was  held  per  cur.  that  where  four  took  out  a  bill  of  Mii^ 
ilfex,  by  the  death  of  one  of  them  the  writ  abated  ;  and  a  mw 
H(;nt  fliould  have  been  taken  out  in  the  name  of  the  three  yi/rvrwr/, 
by  Journies  a f counts  ,•  and  when  one  of  them  died  the  bill  abated, 
and  a  ne^v  bill  (hould  have  been  taken  out  in  the  name  of  the  Pw^ 
furvivors  onlj^  by  Journies  accounts,     12  Mod*  188,  Pafch«  xq 

W.  3,  B.  R.  Temple  v.  Bifhop: 
•Moa.190.  19,  Fieri  facias  abates  not  by  the  plaintiff's  death,  and  the 
\i!'  ""'*  Ihcriff  may  proceed  in  the  execution ;  for  he  has  nothing  to  da 
affirmed  ac-  '^^^^  ^^^  plaintiff,  for  the  writ  commands  him  to  levy  and  bring 
cordingiy.  the  money  into  court,  which  the  plaintiff's  death  does  noways 
"  C***and^'  hinder;  bcfides,  an  execution  is  an  entire  thing,  and  cannot  be 
judgment  fupcrfcded  after  it  is  begun.  I  Salk.  322.  pi.  xo.  Mich.  3  Ann« 
accordingly.  B.  R.  Clcrk  V.  Withers. 


8k  (A.  b)  (M.  a)     B7  Death  of  the  Defendant. 

JTirrwritof  I.  iN  mortdancejlor  7i^\n{i  jointenants^  the  writ  Ihall  not  abate 
firmedon  a-  ^  fcy  the  death  of  one  of  them,  nor  in  fcire  facias ,  inafmuch 
^mr/fluL  ^5  ^^  furvivor  has  all  by  right  of  furvivor ;  but  it  is  otherwife 
»batebythe  oi  parceners.  Thel.  Dig,  180.  lib.  12.  cap.  2.  f.  5.  cites  Tem- 
acathof  one  ^^^^  £,  i^  gjy^  858.  and  fays,  fee  40  Aff.  15.  and  43  E.  3. 

judicium.     Thel.  Dig.  181.  lib.  X2.  cap.  1.  f.  26.  cices  Pafch.  4.3  £.  3.  i6«  and  9  H.  6.  57; 

In  alfije  azmnfi  t^juo  johtctiAtHs,  if  the  one  diet  pending  the  writ,  the  writ  ihall  abate  j  but  if  one  of 
the  *  difleiion  dies,  yet  the  writ  is  good  if  the  other  difleifor  be  alive.  Br.  Brief,  pi.  191.  [295] 
eitcs  27  AfT.  45. 

•  The  large  edition  is  (difTcifees,)  but  the  othen,  and  the  Year-bookf  axe  (difleifort.) 

2.  In  afffe  of  common  of  pafture  againft  two,   the  death  of 
one  who  is  not  tenant  of  the  wafte  out  of  wbich^  ^.  fliall  not 

abate 
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Aatc  tic  writ.    Thcl.  Dig.  i8b.  lib,  12.  cap.  2.  f,  4,  cites  Tcm*» 
poreE.  I.  Br*  864. 

3.  In  ajjije  againfl  two^  where  the  one  the  day  of  the  writ  pur^ 
thafed  was  file  tenant^  and  pending  the  writ  injfi^ed  the  other  and 
a  Jiranger  mt  named  in  the  writ,  and  after  die  feoffor  died,  by 
which  the  writ  was  abated  by  judgment.  TheL  Dig.  1 80,  lib. 
12^  cap.  2.  f.  7.  cites  Mich,  i  £.  3.  22.  and  i  AiT.  12. 

4.  In  pracipe  qtiod  reddat  agaitift  three ^  who  at  the  grand  cape  But  It  7t 
returned  gaged  their  law  of  nonfummons  in  common ^  and  at  the  r *^*i***l 
day  given,  &c.  two  came  andfaid  that  the  third  was  dead^  fed  non  ig  pleadable 
allocatur,  by  which  they  two  made  jheir  law,  and  the  writ  abated  ^  the  writ, 
for  two  parts,   and  the  •  demandant  recovered   the  third   part.  Xn^hld^^ 
Theh  Dig.  180.  lib.  12.  cap.  2.  f.  9.  cites  Mich.  6  E.  3.  278.     j2/.%TheL 

Dif .  if  o* 
lib.  12^  cap.  1.  f.  9.  citn  20  H.  6.  2.  and  %x  £.  4.  i^.  95* 

5.  In  a  writ  of  right  patent  removed  by  pone  unde  fuch  «  ©w  ♦  t  52  3 
held  fo  much,  and  a  feme  and  her  fen  held  Jo  mtuh,  &  fic  dc  fingu- 

lis,  &c«    It  was  pleaded  that  the  feme  was  dead,  by  which  it  was 
adjudged  that  the  writ  fhould  aiate  as  to  this  (unde)  notwith^ 
flanding  it  was  alleged  that  her  fan  was  file  tenant,     TheL  Dig. 
x8o.  lib.  i'2.  cap.  2.  f,  ii.  cites  Hill.  7  £.  3.  300. 

6.  In  writ  of  entry  againft  Dlonefe  and  one  Ro.  at  the  day 
of  the  grand  cape  returned  againft  Dionefe,  flie  made  default^ 
by  whicn  Ro.  took  the  entire  tenancy  abfque  hoc  that  Dioncfe 

^  any  thing  had,  and  the  demandant  faid  that  they  held  in  com- 
mon, &c.  And  upon  this  to  ifTue,  and  after  Dionefe  died,  by 
which  the  opinion  was  that  the  writ  fhould  abate,  notwithftand- 
ing  that  each  was  eftopped  againft  the  other.  And  therefore  the 
demandant  waved  his  writ.  TheL  Dig.  i8o.  lib.  12.  cap.  2.  f.  12^ 
cites  Trin.  7  E.  3.  325. 

7.  In  writ  by  feveral  pnecipes,  the  death  of  the  tenant  in  one 
praecipe  fhall  not  abate  all  the  writ.  Thel.  Dig.  i8o.  lib.  12.  cap. 
a.  f.  14.  cites  Pafch.  9  £(  3.  449.  Brief  945.  729.  12  H.  6.  2. 

8.  In  ivrit  ageutift  two,  if  the  one  difclaims  the  writ  fhall  not 
abate  by  his  death,  quod  fuit  concefium.  TheL  Dig.  180.  lib.  12. 
cap.  2.  f.  16.  cites  Pafch.  10  E.  3.  509.  and  Mich.  13  £•  3. 
Brief  678.  and  Mich.  14  £•  3.  Procedendo  4. 

9«  In   writ  of  right  or  of  efcheat  by  the  king  againft  feveral,  the 

writ  fhall  not  abate  by  Wie  death  of  one  of  them.     Nor  in  fcire 

facias  fued  otet  of  a  petition  fued  to  the  king,   TheL  Dig*  181.  lib.  12.. 

cap.  2.  f.  18.  cites  Pafch.  13  £.  3.  Br.  260.  and  7  H.  4.  33.  and 

fcys,  fee  Trin.  27  E.  3.  83.     Quaere. 

10.  In  ivrit  of  mefne  againft  two  parceners,  they  were  forejudged, 
and  after  the  one  of  then!  and  the  heir  of  the  other  joined  in  writ 
of  error,  and  afCgned  for  error  that  the  one  of  the  parceners  was 
dead  before  the  judgment  given  in  the  writ  of  mefne.  And  adjudged 
a  good  plea  to  reverie  the  judgment,  notwithftanding  that  the 
furvivor  might  have  pleaded  the  death  of  her  fifter  in  the  writ  of 
mefne  \  for  death  fhall  abate  the  writ  without  plea*  TheL  Dig. 
)8i.  lib.  I?,  cap.  2.  f.  2X«  cit^s  19  Aif,  8.  and  fays,  fee  20  H. 

$.  2.  agree* 
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6.  2.  agreeing,  and  i8  E.  4.  20.  and  Trin*  2  H.  5.  9.  agreeing, 

that  the  writ  by  death  fhall  abate  immediately. 

II.  Death  of  differ/or  m  affife  of  land  (hall  not  abate  the  writ 

i/ there  is  another  dljfeifor  and  tenant  alive.  Thel.  Dig.  1 80.  lib.  12^ 

cap.  2.  f.  4.  cites~23  Aff.  10. 
X-qgularly  |2,  Affife  hy  haron  and  feme  who  recovered  the  land  and  da- 

writ^ShzW  nfiagcs,  and  after  the  year  they  (ucdfcire  facias  again/}  the  tertenantt 
not  abate  by  to  havc  execution  of  the  damages,  and  one  came  and  faid  that  the 
the  death  of  b^ron  is  dead,  judgment  of  the  M'rit ;  and  upon  nient  dedirc  the 
plaintitF:i,  "vnrit  abated.  And  fo  fee  tliat  ju^cial  writj  in  which  a  man  has 
pcrBnds-    Jay  to  anfwer^    may  abate  by  plea.     Br.  Brief,   pi.  293.  cites 

io£  the  opmioQ  of  the  couru    Gait.  194.  PaTch.  19  Car.  2.  C.  B.  Law  7.  Tothill  and  Rawlias. 

13.  In  debt  againfl  2  upon  a  joint  contract ^  the  one  was  outlawed^ 
and  the  other  pleaded  that  he  who  was  outlawed  died  before  the  out" 
lawry  pronounced ;  and  adjudged  a  good  plea,  and  that  the  writ 
fhould  abate.  Thel.  Dig..  181.  lib.  12.  cap.  2.  f.  '39.  cites  Trin. 
40  E.  3.  26. 
Three  re-  1 4.  In  writ  of  error  agalnjl  the  heir  of  the  party  and  againfl  the 

**^i!ftt*N  ^^^^^^^  ^^  ^^^^  ^'^^  pending  the  writ,  and  yet  the  writ  flood 
md  he'  '  againft  the  tenant,  and  fcire  facias  granted  againft  the  heir  of  the 
brought        heir.    Thel.  *  Dig.  181.  lib.  12.  cap.  2.  f.  25.  cites  42  AiH  22- 

Tor'a^7cle  ^  ^"^*     "^"^  44  ^*  3'  ^"^^  5^4'  agreeing. 

Jafias  thereupon,  and  the  flieriff  roturred  the  one  dead,  and  the  other  two  warned,  and  yet  the  writ 
good  pel  Keble  and  Wood  j  for  the  plaintiff  is  not  to  recover  any  thing,  but  to  he  difcharged  of  the 


sBkn  brought  againft  3  who  wcit  plaintiffs  in  tht  firfi  aBlon^  the  deatli  of  the  one  AaU  abate  the  writ} 
jper  opinionem. 

A  wz-i/  of  error  was  brought  againft  2  up'M  a  rectntery  in  a  precipe  fucd  reddat^  and  ont  of  dien 
ditd-y  the  queftion  was,  if  it  fhould  abate  ?  It  was  infilled,  that  it  fhould  not,  bccaufe  it  is  no  moie 
^an  a  commiffion  to  examine  the  record,  and  the  party  fhall  recover  nothing  thereby  ;  and  it  is  not 


ftS  &  Z9  Eliz.  B.  R.  Anon— — Godb.  6S.  pi.  82.  Mich.  28  &  29  Eltz.  B.  R.  Sir  Bdward 
HoBBY*s  cafe,  fame  difference  taken  j  and  Gawdy  and  Clench  jufUces  bid  them  bring  a  new  writ  o£ 
error ;  for  that  is  the  furefl  way. 

Error  was  brought  upon  a  judgment  in  B.  R.  and  pending  the  writ  one  of  the  parties  died ;  per  car. 
The  writ  (hail  abate.     Trin.  30  Eliz.  Goldib.  98.  pi.  18.  Trin.  30  Eliz.  Anon. 

In  a  torit  cf  error y  if  tlie  defendant  diesy  the  writ  is  not  abated  ;  but  it  is  otherwife  if  the  plaintiff 
dies*    And  the  fccondary  informed  the  court  of  the  cafe  of  Thykn  and  Corie,  where  the  defendant 
in  error  died,  and  a  fcire  facias  ad  audiendum  errores  went  agaiait  the  executors.     Vent.  34.     Tria* 
SI  Car.  2.  fi.  R.  Anon. 

•[    53    ] 

In  cjcttione  15.  EjeBione  firma  (hall  not  abate  by  the  death  of  one  of  .the 
firm*  a-       defendants.     Thel.  Dig.  181.  lib.  12.  cap.  2.  f.  27.  cites  Trin. 

camlt  2,  17  *  ' 

iftervcr.       44  E.  3.  22. 

Hidi  for  the  plaintiff,  and  before  judgment  one  of  the  defendants  died ;  and  adjudged  diat  the  writ 
fhould  fland  good  againfl  the  furvivor.  Goldib.  80,  pi.  16.  Hill.  30  Eliz.  Clayton  v.  Lawfell. -—— 
In  tUBmertt,  hei^uecn  the  fft  day  of  vff.Tie  and  nyfrdiEl  the  drfndant  died  j  and  upon  affidavit  of  this 
faO  the  defendant's  counfd  moved  to  Aay  execution  ;  and  faid  this  was  not  helped  by  1 7  Car.  a*  and 
qu(>ted  I  Sid.  131.  Hard.  51.  where  the  like  motion  had  been  granted^  and  as  often  denied ;  but  per 
cur.  Let  things  (lay  till  notice  of  motion  to  pta'mtif!';  but  after  the  court  held  the  judgment  wcU 
enKrfd*     iz  Mod.  241*    Mich.  10  W*  3.  B.  R.  Robertfon  v.  Moor. 

16.  In 
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1&  In  fcire  facias  of  JanMges  recovered  in  ajjife  againft  2,  if  thf 
one  dies  the  writ  (hall  not  abate,  if  he  be  only  dijjfelfor  and 
nei  tenant.     TheL  Dig.  i8i.  lib.  I2.  cap.  2*  f.  28.  cites  Mich. 

47  E.  3.  7-    . 

1 7.  In  ^ifrit  of  ward  again^  2,  the  flieriff  returned  that  the  one  But  tjtei-. 

fDos  dead.     TheL  Dig.  181.  lib.  12.  cap.  2.  f.  31.  cites  50  E.  3.  "'"'e/^ 
7.  Qjxxre.  ^^dJ^nt 

of  W4rd,  ihall  not  abate  by  the  death  of  one  of  the  defendants.  Tbel.  Dig.  xSi.  lib.  12.  cap«  2« 
U  31.  cites  Mich.  1%  H.  4.  ic. 

18.  In  debt  againft  2,  at  the  capias  the  (heriiF  returned  cepi 
corpora  of  both^  &c.  yet  the  oije  of  them  was  received  to  fay 
that  the  other  was  dead,  and  abate  the  writ  notwithftanding  the 
return.  /TheL  Dig.  i8i.-  lib.  12.  cap.  2«  f.  30,  cites  HilL 
50  E.  3.  7, 

19.  In  audita  querela  againji  2,  the  one  of  them  died  after  ijfut 
joined f  and  the  ntfi  prius  fued  ;  by  which  it  was  held  by  the  court, 

that  the  original  ihould  not  abate,  but  that  he  ought  to  fue  a  new 
venire  facias.     Thel.  Dig.  181.  lib.  I2«  cap.  2.  f.  32.  cites  HilL 
91  R«  2.  Brief  638. 

20-  Detinue  of  charters  againji  2  exeaitors  ;  the  one  died  pending  5,.  Exbcbi- 
-the  writ,  and  all  the  writ  abated.     Quod  nota;  for  otherwj/e  in  torg,pi.ii3, 
writ  of  Jre/pafs.     Br.  Brief,  pi.  ^6.  cites  2  H.  4.  18.  cit«s.  c 

TheL  Dig.  181.  lib.  12.  cap.  2.  f.  34.  cites  Pafch.  2  H.  4.  25. ^0  in  debt  ^Inft  executort* 

the  one  died  fending  the  wnt\  and  by  the  opinion  of  the  court  the  writ  (hall  abate  againft  all.  And 
Lifltketon  prayed  judgmeot  that  it  ihould  abate,  to  the  intent  to  have  a  new  writ  againft  the  others,  and 
had  it  J  for  to  his  intent  the  writ  is  abated  in  law  by  the  death  oi  the  one,  but  is^not  abated  in  fa^  ciA 
jodgment  be  given.  Br.  Brief,  pi.  232.  cites  37  H.  6.  16.  1  Thel.  Dig.  iSr.  lib.  12.  rap^  z. 
f.  34.  cites  S.  C.  In  debt  agawfi  three  executors^  if  one  diex  pending  the  writ,  the  writ  /halt 

•bate ;  but  on  fvrmiie  of  this  by  plaintiff* 's  counfel,  a  new  writ  was  granted  by  Journe)''s  accounts* 
Le  44.  pi.  57.  Mich.  28  &  29  £liz.  C.  B.  Knight^s  Cafe. 

C  54  1 
21.  \n  trefpafs  again/l  feveralj  -who  pleaded  not  guilty j  not  with-  Br.Trefpafs, 

(landing  that  one  of  diem  died  after  verdlB  found  againft  them,  |**  ^'  ^ 

and  before  judgment,  yet  the  writ  did  not  abate,  unlefs  againft  fays,  that « 

the  deceafed,  and  the  plaintiff  recovered  againft  the  others-  TheL  H.  4.  5. 

Dig.  181.  lib.  12.  cap.  2.  f.  36.  cites  Trin.  2  H.  6.  12.  e"  w'thL 

is  a  dhferfity  where  it  is  by  /0/ffr  |venire  facias  and  where  hy  federal  venire  facias*s.  In  trefpafa 
m^aiuf  4  in  B.  R.  by  one,  and  the  Me  died  mefne  bet^osen  the  niji  prius  and  the  day  in  hatUt\  md 
4neicfoie  the  phuntiff  prayed  judgment  againft  the  others  {  but  Marlcham  faid  he  might  hzve  judgmewe 
ugainfi  ally  for  none  can  have  error  but  the  executors  of  the  deceafed,  and  not  the  other  defendants  t 
and  to  it  fttxoAj  that  he  may  have  judgmeot  againft  the  others,  for  the  writ  Jball  not  abate  hut  again/k 
hm  tvbo  is  dead^  and  not  againft  the  others.     Br,  Brief,  p(.  357.  cites  c  E.  4.  6,  7. 

In  trefpafi,  (jfe.  againfi  4  defendants,  one  of  them  died  be/ere  the  vcrdiSf,  and  the  jury  fimnd  them 
aMguiitjff  and  a^Iefled  damages,  &c«  The  court  was  moved,  that  the  plaintiff  might  have  judgment 
againft  the  other  3.  Roll  Ch.  J.  faid,  that  upon  his  relinquijbing  the  damages  as  to  him  who  was 
dead,  be  may  have  jodgment  againft  the  reft.     Sty.  299.  Klich.  1651.     Frcfton  v.  Mortlock. 

^9  in  trefpafs  upon  5  R.  2.  againfi  3,  they  were  at  iHue,  and  after  ijfue  one  diid^  and  notwithftand* 
Sag  thisy  djprifigas  toas  award^  againft  all\  which  matter  was  after  allcdgcd  in  aireft  of  judgment^ 
and  that  the  writ  /hould  abate;  &  non  allocatur,  for  though  it  was  ill  againft  the  dead  perfon,  yet  it 
was  good  againft  the  others.     Br.  Brief,  pi.  314*  cites  4  H.  7.  7. — Br.  Repleader,  pi.  29.  cites  S.  C. 

In  trefpafs  againft  2,  and  after  ^^  joined,  and  puis  darrein  continuance,  one  of  them  diesy  tbe  plain- 
tiff' may,  at  tie  trials  get  bis  default  recordid^  and  proceed  to  trial,  and  have  a  verdi£t  againft  the 
ether  \  and  he  may  before  judgment  come  and  fuggeft  the  death  of  the  defendant  who  died,  and  hav« 
judgment  againft  the  other.  And  taking  the  inqueit  againft  one,  where  there  are  two  defendants,  an4 
one  of  them  dies  puis  darrein  continuance  cannot  be  error,  if  the  default  of  the  other  be  recorded, 
and  his  death  be  fuggelted  before  judgment  \  and  one  cannot  plead  death  of  a  party  in  abatement  puia 
dantin  cootiAuaacej  per  Holt  Cb.  J.  12  M«d.  66S.  Hill.  13  W.  3.  B.  R.  Anoo. 

22.  And 


^4  d&atctiune, 

«  Br.  Brief»  2^2.  And  if  ch^  cne  dies  fAer  the  nl/i  prius  grafUeif  and  h^oiri 
'!*  '^®'  the  inqueft  taken,  the  writ  (hall  (land,  and  a  new  venire  facia^ 
6.'a*uS.C.  ihall  be  awarded.  Thel.  Dig.  i8l.  lib*  12.  cap*  a.  f.  36*  citet 
and  P.  For  Pafch.  *  7  H.  6.  23.  3  Hs  7.  5.  10  H.  6.  10.  4  H.  7.  7* 

procefs  oui- 

aot  be  cRtend  againft  a  dead  perion,  nor  it  cannot  be  contbitt^d  againft  one  where  it  was  againib  twd^ 

at  thefirft.     Br.  Brief,  pi.  x6o.  cites  7  H.  6.  <ai. 

But  in  fuch  cafe  the  procefs  againft  the  inqueft  was  continued' and  taken,  and  held.  Tbel.  Dig.  18 li 
£b.  12.  cap.  2.  f.  36.  cites  4  H.  7.  7. 

■ 

23.  In  detinue,  if  the  defendant  dies  after  the  gamifhrnent,. 
the  writ  fhall  abate.  Tbd.  Dig.  i8l.  lib.  I2.  cap.  2.  f.  37.  cites 
Pafch.  21  H.  6.  39. 

24.  In  writ  of  forcible  entry  again/l  2,  the  one  had  made  default 
ifter  the  declaration  and  appearance,  and  the  other  ivas  at  iffue^ 
and  after  the  nifi  prius  granted,  the  plaintiff  faid  that  he  who  ivas 

.  at  ijfue  died  after  the  laft  day,  &c.  and  the  attorney  of  the  defend- 
ant tendered  to  aver  the  life  of  his  matter,  and  was  not  received^ 
but  the  plaintiff  prayed  writ  to  enquire  of  the  damages  againft 
the  other.    Thel.  Dig.  181.  lib.  12.  cap.  2*  f.  38.  cites  Hill. 
31  H.  6.  15. 
Br.  Briefy         25.  Confpiracy^  againft  2  \  the  one  pleaded  that  his  companion 
ff*  ^^'q     is  dead  pending  the  writ,  and  no  plea  to  the  writ.     Per  cut. 
^ .— Thd!    The  reafon  feems  to  be,  becaufe  it  may  be  found  that  the  dc* 
Dig.  x8i.     fendant,  and  he  who  is  dead,  confpired«    Br.  Brief,  pi.  376. 

Mb.  .a. cap.  atesi8E.4.  I. 

%•  I.  27* 

lays,  it  was  touched  Trin.  44  £.  3.  22.  that  writ  of  confpiracy  againft  two  Aall  abate  by  the  death  of 
eae  of  them}  but  cites  the  cafe  18  £.  4.  i.  above  contra  j  and  iays,  iee  Micii,  2a  R.  2.  Bt^ 
S8S.  Qujere. 

26.  In  trejpafs  againfl  2,  the  plaintiff  at  the  affizes  fald,  that 
one  of  the  defendants  died  after  the  lafi  continuance,  and  prayed  the 
juftices  to  proceed  to  take  the  inqueft  againft  the  furvivor  OBly^ 
and  fo  they  did;  and  the  plaintiff  had  judgment.  D.  175.  a* 
pi.  24.  cites  Mich.  9  H.  7.  Rot.  292. 

27.  The  death  of  the  defendant  in  writ  of  warrantia  charts 
fiiall  not  abate  the  writ  of  warrantia  chartse,  which  is  fo  expreffed^ 

'     that  if  the  warrantee  dies  pending  the  plea,  by  this  the  writ  fhali 
C  55  3    ^^^  ^  quafhed,  but  his  heir  ought  to  be  re-fummoned  to  an- 
wer  to  the  fame  writ.    Br.  Brief,  pi.  409.  cites  the  Regiftei^ 
fol.  158. 

28.  In  attaint  between  H.  and  J.  in  B.  R.  and  pending  the  writ 
J.  died.  The  writ  fhould  not  abate  by  reafon  of  tlie  ftat.  of  23 
H.  8.  [cap.  3.]  upon  which  this  attaint  was  brought. .  D.  129.  b, 
pi.  65.  Pafch.  2  &  3  Ph.  &  Ma.  Heydon  v.  Ibgravc. 

In  replevin         29.  In  replevin,  after  verdi£l  for  the  plaintiff,  the  defendant's 

S"''^erc\t  ^^^"^^^>  ^s  amicus  curiae,  alleged  that  one  of  the  defendants  died  of' 

iffue,  and  ^^^  ^he  Iqft  continuance.     The  Court,  prxter  Brown  J.  after  advifiiig 

afterwardi  a  long  time,  held  that  the  writ  (hall  not  abate.     D.  175.  pi.  24. 

S'/ xTe  ^^^^'  '  ^  ^  ^^^2-  Sackvill's  cafe. 

other  moved  that  the  writ  might  abate  ;  but  the  opinion  of  the  court  was  that  it  (hould  not  ibate,  but 
ftand  good  againft  him  ;  and  Walmfley  faid  he  had  known  it  twice  fo  adjudged  in  bil  time.  Cn>» 
£.  574*  pi^I7•  Tria.  39  Elii.  Q«  B«  Wythers  v.  Rooks  h  South* 

13  30.  Id 
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30.  In  a  writ  of  entry  fur  dijetfin  againft  Sir  H.  R.  tenant  for  lifij  Ibid.  Marg* 
who  made  default  after  default.  •  He  in  revetfwn  'was  received^  and  fjy»>Jtfecait 
ihc  jury  fiund  againfi  the  demandants  but  after  the  trial,  and  before  death  dte^ 
the  day  in  bank^  the  tenant  for  life  died*  Afterwards  the  appearances  writ  ihall 
of  the  demandant  and  tenant  by  receipt,  by  their  attoraies,  were  ^^^*  ^  - 
recorded^  and  the  demandant  pleaded  the  death  of  the  tenant  for  judgn^t 
life,  and  prayed  that  the  writ  might  abate,  and  that  judgment  cao  be  ^vm 
might  not  be  entered  againft  him j  but  the  tenant  by  receipt  mov<-  2^^"*i. 
ed,  that  upon  the  return  of  the  poftea  the  judgment  might  be  and  ct^nTt 
entered,  and  would  not  anfwer  to  the  death.  The  court  doubted  H.  6. 11.9 
what  to  do,  and  would  advife.     D«  258.  b.  pi.  17.  Hill.  9  Eliz,  "j  7-  *3- 
Sir  Humphrey  Ratdtif's  cafe,  alias  the  Earl  of  SuiTex's  cafe.  and  f'^'"^ 

that  in  fracipe  fuod  reddat  agatnfi  haron  and  fimt,  the  baron  made  dcfaulif  nd  the  Jane  ^909 
reteh/eeif  and  traverfed  the  affioriy  and  it  was  found  againft  hfr  \  and  after  the  ftmt  faid,  that  her  haram 
died  after  iheverdiB^  and  yet  the  plaintiif  had  judgment  to  recover.  Cites  Mich.  27  E.  3.  88.  Fitxh* 
Judga>eftt  193.  anu  cites  9  N.  4.  i.  that  one  died  after  verdi^l,  and  yet  judgment  was  given  for  the 
plaintiffy  who  was  dead  ;  but  fays,  fee  in  Wafte  tliat  the  writ  was  abated  Mich.  34  E.  i.  Fitxh.  Brief 
854.  and  fays,  fee  Fiuh.  Brief  202.  andQuare  Imp.  71.  and  Monftrans  7.  — Lc.  1S7.  pi.  264* 

Tnn.  ^i  £lix.  in  Isley*s  Case,  cites  it  as  lately  adjudged  inDKBiCK'jAMSs^s  Cass,  who  died  the 
4ay  after  the  verdi^,  and  yet  judgment  was  not  ftayed }  becauiie  the  court  after  verdiA  caaoot  examine 
iuKBxiCetf  and  they  have  not  a  day  in  court  to  plead. 

31.  In  account,  if  the  defendant  u  avaarded  to  account^  and  does  3U*68.pL 
account,  and isfmnd  in  arrears^  and diesy  the  writ  fhall  npt  abate^  i^^Eif^'^c* 
but  the  executors  (hall  be  charged;  per  Man  wood  J.  Le.  263.  b.  s,  c.  ia 
pi.  352*  19  Eliz.  in  C.  B.     Anon.  the  fame 

I  words.         ■ 

f  the  defendant  in  account  diet  before  the  Jeeond  judgement^  the  writ  AjJl  not  abate.  Noy.  146.  in  cafe 
of  Cutter  9c  Ux*  v.  Barber  Hr  Ux'.  ■  But  if  the  f/aintif\a  a^ion  of  account  dies  before  tbeJtUnd 
judgment^  the  writ  jhall  abate.     Brown).  25.   Anon.  ■  But  Cro.  J.  356.  Mich.   12  Jac  fi.  R. 

Metcalv  ▼•  Wood  is,  that  the  death  of  any  of  the  parties  in  account,  before  the  2d  judgment,  abates 
the  writ. 

If  rw»  be  adjured  to  acfount,  and  procefs  ilToes,  and  one  dies,  the  otiier  ihall  account  alone.  Brownl* 
£5.  Anofu 

31*  Ajfum^t  againft  2*     The  plaintiff  had  a  verditSl,  zn6,  before  aLc.^.  pi» 
the  day  in  bank  one  of  the  defendants  diedi  and  after  judgment  the   ^^*J^'*^^« 
furvivtng  defendant  brought  a  nvr:t  of  error j  and    it   was  clearly  R.  Mxgot 
agreed  that  the  death  of  one  of  the  parties  did  abate  the  writ,  and  •"** 
the  judgment  was  rcverfed.      Cro.  E.  105.  pi.  19.  Trin.  30  Eliz-  y*^*^^" 
B.  R.  Meggot  V.  Broughton.  Davh's 

cafe,  S.  C.  And  it  was  faid  that  the  cafe  is  not  like  the  cafe  of  an  a^ion  of  trefpafs ;  for  every  trefpAfi 
4oae  by  many  is  feveral  by  each  of  them  }  but  every  ailumpfit  is  joint,  and  not  leveral. 

33*  Death  of  one  defendant  in  debt  abates  the  whole,  but  not;  in  [  56  ] 
trefpafs.    Noy  72.  in  the  (heriff  of  Nottingham's  cafe. 

34.  Efcape  againft  two  fheriffs^  one  died^  the  court  gave  no  opi-  ^^j^^f^ 
nion.     Noy  72.  {hcriif  of  Nottingham's  cafe.  and  B.  Ac. 

x\^%  of  Xjondon,  for  an  efcape  on  mefneproccis.  After  trial  by  nifi  prius,  and  before  the  day  in  bank, 
B.  died  ;  and  this  was  fuggelted  by  amdavic,  without  entering  it  on  the  roil,  bccaufe  no  roll  is  made 
till  after  the  t?rm,  and  then  it  would  be  too  lace.  It  was  moTeJ,  that  the  fuit  cnght  to  abate,  as  in  ^^ 
•eflion  oi  debt,  accompt,  cr  cafe  againli  z  upon  a  joint  contradi,  or  againft  executors,  where  one  ditt 
the  action  fails  j  but  it  was  anfwcrcd,  that  an  efcape  is  in  nature  of  a  trefpafs,  and  a  tort,  and  com- 
mitted by  both  and  each  of  them  {  for  they  are  uiftin^  pcrfons,  though  but  one  ofHcer }  and  'tis  noC 
like  a  contract  which  is  intira,  and  cannot  be  fevered  in  judgment,  but  like  trefpafs  againft  hufbilnd  and 
wife,  which,  though  but  one  pcrfonin  law,  yet  if  the  huKband  dies  the  fuit  iKall  proceed  againft  the  wife. 
Hard.  i6i.  Mich.  16^9.  in  the  exchequer.     Harris  v.  i'hillips  de  Biggs. 

But  in  ad^ion  a^ahfi  t^o /hinffs  for  infufficUnt J'<nr\ty  on  13  //.  6.  by  them  taken,  if  Offf  </irritdoM 
»H  abawthc  whole  writ. .    Noy  ;»,  Pakh.  %  Jaw.  C'B.  Mwunibn  v.  Sheriff  af  J-incdn. 

3j,  In 
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CrtKC.  35.  In  a  writ  o£  right  of  advowfon  againji  3  defendants,  z^dat 

Th^K '  '^'  verdiSinoas  found;  and  afterwards,  and  before  judgment^' one  of  the 

▼.  Sia  *"°'  defendants  died;  and  this  was  alleged  on  record  in  abatement  of  the 

JornDky-  writ,  and  that  the  defendants  were  coparceners.     The  attorney- 

r'^'  general  aKeged  that  they  were  jointcnants,  and  not  coparceners* 

ar^s.'c.  Sed.  per  curiam,  whether  copmceners  or  jmntenantSy  the  writ  fhall 

and  s.  p.  abate.    But  upon  motion  of  the  attorney-general,  day  was  given  to 

bucadjonia.  R.     Thc  King  V.  Kingfmill  &  al'. 

tur.  ■  Ibid,  5S3.  pi.  10.  t^afch.  16  Car,  B.  R.  the  $•  C.  and  no  one  arguing  for  the  king,  the 

court  all  retained  their  former  opinion  that  the  writ  fhould  abate,  and  that  jttdgoient  ihould  be  entered 
accordingly. 

36  If  a   writ  of  covenant  be  brought  againft  three^  and  one  of 

them  die}^  the  writ  is  abated  only  as  to  him,  and  abateable  as  to 

the  reft ;  per  Roll  Ch.  J.     But  Latch  infifted  ftrongly  that  it  is 

4    abated  to  all.    The  reporter  makes  a  quaere.    Sty.  42i.Trin. 

1654.  Jones  V.  Graves. 

37.  Where  adlion  is  brought  againft  two,  an^  one  dies,  the 
writ  {hall  abate,  though  they  are  executors ;  but  on  tort  not.  Sid. 
259.  Trin.  1 7  Car.  2.  B.  R.  in  cafe  of  Wirrall  v.  Brand. 

38.  Six  defendants  all  pleaded  jointly,  not  guilty.  A  venire  fa- 
cias was  awarded,  and  a  diftringas  with  a  nifi  prius ;  but  before 
the  day  of  nifi  one  died.     The  plaintiff  ought  to  have  made  a  fpecial 

.  entry  of  the  death  of  fuch  defendant,  with  nihil  u/terius  ver/us 
eumfiat^  and  then  take  judgment  only  againft  the  furvivors^  and  not 
againft  him  who  was  dead.  Carth.  149.  Trin.  a  W.  &  M.  B* 
R.  Woolridge  v.  Clobcrry. 

40.  If  one  of  the  defendants  dies  pending  the  writ,  this  (hall  not 
abate  the  a£lion  againft  the  other  defendant;  becaufe  this  is  the 
aB  of  God,  &c.  and  no  fault  in  the  plaintiff.  G.  Hift.  of  C- 
B,  aoo. 

(N.  a,)  Where  Baron  and   Feme  are  Parties*     la 
what  Cafes  the  Writ  £hall  abate  by  the  Death  of 

either, 

« 

^'^^'H*      I.   TN  writ  agaifi/l  haroH  and  feme  y  if  the  baron  dies  after  verdlB 

'Indfew^^       .      "^  P^^*>  ^'  ^^  "^^  prius,  and  before  the  day  m  banh^  thc 
after  verdia  WTit  (hall  abate,  inafmuch  as  the  name  of  the  ferae  is  changed. 

twftn  tbt  day  rf  mjfi  prhi  and  day  in  tank,  the  bujhanddied.  It  was  held  by  aU  the  cdUrt,  that  thc 
[  57  ]  ^^^^  °^  plaintiff  or  defendant  after  verdidt  by  nifi  priiw,  and  before  the  day  in  bank,  ihal) 
^*^  *  ^"'  >  ^^  though  baron  and  feme  be  but  one  perfon  in  law,  yet  on  death  of  the  ba- 
ron before  the  day  in  bank,  no  judgment  may  be  entered,  and  if  entered  it  it  error  r  but  becaufe  thia 
adtion  IS  pcrfonal,  the  court  doubted  j  for  if  the  feme  had  been  dead  and  the  baron  furvived,  judgment 
Aould  have  been  entered  againil  him  5  and  the  fame  reafon  is  that  ibe  furvrving  fliould  be  chargeable. 
Sed  adjornatur.     Cro.  C.  509.  pi.  i.  Trin.  14  Car.  Anon. 

l%o\\^!fi        ^-  4^^  ^J^'^  ^>^ron  and  feme,  and  others.    The  baron  died.  The 
m^\.\.  '  feme  pleaded  this  to  the  writ.    The  writ  ihali  abate  againft  the 

feme 


Abatement*  sj 

feme  only,  and  not  againft  all,  if  diffeifor  and  tenant  remain  alive.  '7« "««  S. 
iJr.  Brief,  pi.  268.  cites  ii  Aff.  15.  L'fofeSl'. 

Co  agree  27  A  AT.  45.  where  in  afllfe  againft  baron  and  feme,  and  a  3d  perfnn,  the  baron  died ;  but  it  was 
^nd  that  the  3d  perfon  was  fole  tenint  and  not  difle-ibr,  but  that  the  baron  and  feme  were  dtflei  •> 
fan'y  by  which. tlie  clear  opinion  was  that  all  the  writ  fhould  abate.  And  fo  agrees  28  Aflf.  37.  becaufe 
the  feme  of  the  deceafe^i  baron  had  loll  the  name  of  feme.  And  in  trfjpaf*  againft  baron  and 

feme,  and  others,  the  writ  Hiall  abate  only  againft  the  itmt  by  the  death  of  the  baron.  Thel.  Dig. 
iSi.  lib.  12.  cap.  1.  f.  17.  cites  Mich.  11  H.  7.  6.  and  fays,  fee  Poftea,    50  £.  3.  But  Br. 

Brief,  pi.  291.  cites  ,27  Afl**  45.  That  lA  affife  agaiafi  baron  attdftrnt^  if  the  baron  dUs  fending  tbt 
writ,  the  writ  ihall  abate. 

3.  In  quare  impedit  the  writ  was  abated  by  the  death  of  one  of  A  qoahno. 

the  plaintiffs.     Thel! Dig.  179.  lib.  12.  cap.  i.  f.  7.  cites  Hill.  17  J^|,J~^«^' 

E.  3.  II.  the  which  writ  was  brought  by  the  liaron  and  feme  and  a  and  ftmc 

third  perfon  f  and  Xh^feme  died.  *"<*  a  t^»f<l 

p«rfon..  the 
feme  died  and  the  baron  was  tntitled  to  be  tenant  by  tbt  courtejy^  yet  the  writ  was  abated.  D*  279*   b* 
pi.  8.  cites  Hill.  17  £.  tit*  Brief  in  Fitzh.  665. 

4.  In  ^vrit  againjl  baron  andfeme^  the  feme  came  and  pleaded  as 
party  y  and /aid  that  her  baron  ivas  deaA^  to  which  it  was  replied  that 
pending  the  writ,  divorce  was  made  between  her  and  the  baron,  and 
that  fbe  is  now  covert  of  another i  and  yet  the  writ  was  abated. 
Thel.  Dig.  1 8.1.  lib.  12.  cap.  2.  f.  22.  cites  Pafch.  25  E.  3.  39. 

5.  In  pracipc  quod  reddat  againft  baron  and  feme y  at  the  grand 
cape  returned  againft  tliem,  the  baron  came  and  faid  that  the  feme 
was  dead  before  the  writ  purchafed^  fed  non  allocatur  5  becaufe  the 
writ  was  ferved  and  her  death  not  returned  by  the  (heriff,  but 
feiiin  of  the  land  was  awarded*  Thel.  Dig.  18 1,  lib.  I2.  cap.  2. 
f.  23.  cites  Mich.  26  E.  3.  68. 

6.  In  attaint  agaitift  baron  and  feme  and  a  third  per/on  by  one  fum^ 
mens,  and  againft  another  by  another  fummons,  the  feme  and  the 
third  perfon  pleaded  that  the  baron  was  dead,  &c.  And  the  opi- 
nion of  the  court  was,  that  the  writ  fhould  abate  as  to  this  fum- 
mons.  But  otherwi/e  it  is  in  writ  of  error,  where  it  is  not  requifitc 
that  the  tenant  be  named,  but  he  who  was  party  to  the  judgment. 
Thel.  Dig.  181.  lib.  12.  cap.  2.  f.  24-  cites  Mich.  28  E.  3.  9. 

7.  In  appeal  of  mayhem  againft  baron  and  feme  and  a  third  perfon, 
the  (heriff  returned  that  the  baron  was  dead,  upon  which  it  was  held 
that  the  feme  would  not  be  put  to  anfwer  upon  this  writ;  but  the 
plaintiff  continued  his  procefs  againft  the  third  perfon.  Thel. 
Dig.  181,.  lib.  12.  cap.  2.  f.  29.  cites  Hill.  53  E.  3.  r. 

0.  In  aflife  oi  darrein  prefentment  agaitift  baron  and  feme,  the  fhe- 
riff  returned  that  lYitfeme  was  dead,  and  yet  it  was  held  that  the 
writ  fhould  not  abate.  Thel.  Dig.  181.  lib.  12.  cap.  2.  f.  33.  cites 
Pafch.  21.  fe.  2.  Brief  935. 

9.  If  the  baron  and  feme  bring  afHon,  apd  the  baron  dies  pending  the 
writ,  there  the  writ  fhall  abate  5  for  now  the  feme  is  not  his  wife. 
Br.  Brief, pi.  415.  cites  32  H.  6.  28,  29. 

10.  In  writ  againjl  \i2LXon  and  kmc,Jhe  pleaded  that  her  baron 
died  after  the  laft  cotitinuance,  and  iffue  taken  that  he  did  not  die  after 
the  laft  continuance,  and  held^a  good  iffue,  and  that  (lie  could  not 
plead  fuch  death  after  continuance  t^ktuas  party  but  as  amicus  curia. 

VoIm  L  F  '  TheL 


^8  Abatement 

Thel.  Dig.  182.  Ub.  12.  cap.  2.  f.  40-  cites  Mich.  38  H.  (5.  9.  bat 
fays,  fee  18  £.  4.  contra,  quaere.     And  fee  14  H.  6.  9.    ^ 

7.  If  an  aftion  of  ijoaji  be  brought  by  haron  and  feme y  in  re- 
mainder in  efpecial  tail,  and  hanging  the  writ,  the  wife  dies  with- 
out iflue,  the  writ  fhall  abaje ;  becaufe  every  kind  of  a£lion  of 
wafte  muft  be  ad  exhaeredationem.     Co.  Litt.  285. 
Hott,  37.  12,  tJ.  obtained  judgment  and  made  J.  his  executrix  and  diedj  and 

Uc?*s!c.  ^S/^''^  execution  J.  died  inteftate^  whereupon  S.  adminijlered  to  the 
by  the  name  goods  of  N.  and  took  to  hu/hand  W.  and  they  both  brought  feveral  fcire 
of  Whit-  Jaeiais  againjl  feveral  tertenants  of  the  defendant yfome  of  whom  ap^ 
«tfc,Mr*tot!  P^^^^^  and  pleaded,  andfome  made  default ,  znA  judgment  pajfed  againjl 
cur.  the  them  and  writs  of  elegit  awarded,  but  before  any  execution  thereon,  W^^ 
writ  ihjii  f}^^  hufband  died.  The  queftion  was,  whether  all  the  writs  of  fcirc 
the  wVr  facias,  as  well  thofe  againft  the  tertenants  who  appeared  and 
cannot rcco-  pleaded,  as  againft  thofe  who  had  judgment  againft  them,  fhould 
f^  **n  *^^^  ^^  ^^^ '  ^^^  hereof  the  court  would  advife.  Hob.  287.  pi. 
and  Aough    374-  Whittingham  &  Ux.  v.  Tertenants  of  Lord  Darby. 

the  writ  he  jtdicialf  yet  *tis  ift  feature  of  an  originaU  ■  If  hufeand  and  wife  fue  a  fcire  facias  and 
the  huAand  dies,  the  fcire  facias  fiiail  abate ;  for  it  is  no  more  a  judicial  writ,  but  a&  it  were  an  original 
to  revive  a  judgment.     Brownl.  64.  i      The  death  of  one  of  the  parties  in  an  criginal  writ  abates 

the  writ )  but  otherwife  in  ^  judgment,     Brownl.  64. 

13.  In.  an  aclion  againjl  baron  and  feme  as  daughter  and  heir  to  Tf^^ 
and  pending  the  writ  the  baron  died:  it  was  moved  that  the  -writ 
fhould  not  abate  becaufe  brought  againft  ^he  feme  as  daughter  and 
heir  when  the  land  is  aflets,  in  which  the  baron  had  nothing. 
And  Hobart  Ch.  Juft.  was  of  that  opinion,  but  day  was  given 
over.  Winch.  102.  Mich*  22  Jac,  C.  B.  Holman  v.  Sir  Tho.  Pope 
and  £liz.  his  wife. 


(O,  a)  Where  Corporations  are  Parties.  In  what 
Cafes  the  Writ  fhall  abate  by  the  Death  of  one  of 
them. 


^"!  ftan*^*  J-  |N  writ  againft  an  abbot,  it  was  pleaded  that  he  was  dc- 
•bbot,  the  pofcd  pending  tlie  writ,   fed  non  allocatur.     And  after  it 

tenant  was  pleaded  by  the  fucceflbr,  that  he,  who  was  depofed,  died,  upon 

thatthis       which  the  writ  abated  by  award.     Thel.  Dig.  180.  lib.  12.  cap,  2. 
writ  was       f*  2.  cites  30  £.  I.  Br.  885. 

purchafed  in  the  time  of  his  predece0br,  and  that  he  found  hit  church  feifed.  &€•     And  adjudged  00 
plea.     Thel.  Dig*  180.  lib.  22.  cap.  2.  f.  3.  cites  13  £.  i.  Br.  869. 

2.  It  is  held  in  writ  of  entry  ad  terminum  qui  praetcriit  againft 
dean  and  chapter,  that  the  writ  (hall  abate  by  the  death  of  the  dean. 
Thel.  Dig.  180.  lib.  12.  cap.  2.  f.  8.  cites  Pafch.  5  E.  3.  148,  and 
1\  E.  4.  78.  and  fays,  fee  7  E.  3.  320.  in  quare  impedit.  And 
that  affife  of  nufance  abated  by  the  death  of  the  dean.  41  £• 
3-  23. 

3.  In  debt  by  a  dean  and  chapter, the  defendant  was  outlawed^ 
mrho  had  his  charter  of  pardoui  and  fued  fcire-  faciasj  &c«  and  at 


ih^  hj  ot  the  Vctum*  tlic  defendant  faid  that  the  dean  was  dead, 
which  was  not  denied,  by  which  the  charter  was  allowed.  Thcl. 
Dig.  179.  lib.  12.  cap.  I.  f.  10.  cites  Mich.  1 1  H.  6.  i. 

4.  Writ  by  mayor  and  commonalty  fhall  not  abate  by  death  of  the 
mayor.    Dig.  173;.  lib-  12.  cap.  i.  f.  15.  cites  Trin.  12  E.  4.  10. 

and  i8  E.  4^  9.  L  59  1 

5.  Where  an  aftion  is  brought  hy  dean  and  chapter^  and  not  by  S.  p.  Thd. 
flame  of  baptifmy  the.  dean  dies,  and  another  is  chofe  before  the  day  in  ^'8'  '79- 
court y  the  writ  (hall  not  abate.   'Contra  if  he  was  named  by  name  cftcVii  e?* 
of  baptifm,  or  if  he  was  not  clcftcd  by  the  day  in  court ;  and  here  4.  iS.  19. 
it  appears  tliat  the  writ  is  cood  without  name  of  baptifm.     Br.  *^"?  ^*y',.^*** 

T>  .  V      1        rt  •  17  ^  *  writ  ihall 

Brief,  pi.  389.  cites  21  E.  4. 16.  ,batc  by 

the  death  of  the  abbot. 


(?•  a)  By  the  Death  of  one  who  is  not  Party  to 

the  Writ. 

1.  tF  affife  be  brought,  and  the  tenant  brings  warrantia  chartae 
-*'  againfl  another,    the  writ  of  warrantia  chartse  (hall  not 
abate  by  the  death  of  the  plaintiff  in  the  affife.     Thel.  Dig.  184. 
lib.  12.  cap.  10.  f.  I.  cites  Mich.  32  E,  i.  Brief  87^?. 
.     2.  Writ  of  mefne  fhall  not  abate  by  the  death  of  the  lord  pa*  ?"/  *^  ^^'f - 

,.  «  .  rni     I    1^*  n        1*1  judgment  06 

ramount  pendmg  the  writ.     Thel.  Dig.   184.  lib.  12.  cap.  10.  male,  then 
t   II.   cites  Mich,  32  E.  i.     Brief  876.  and  Trin.   13   E.  3/  it  Aaii 
Mefne  12.  and  4  H.  6.  28.  •^"'^  '^l^'l 

^  a  man  mall 

not  be  made  attendant  to  a  dead  perfon.  Ibid,  cites  Mich.  32  E.  i.  Brief  ^76.  and  Trin*  1 3  £.  3* 
Mefne  12.  and  4  H.  6.  28.  and  Trin.  21  £.  '3.  Mefne  4S.  but  cites  Mich.  10  H.  6.  27.  and  13  H. 
6*  Mefne  3.  where  in  writ  of  mefne  3  men  were  fuppofed  to  b:  lurds  paramount,  the  writ  was  not 
abated  by  the  death  oi  one  of  them,  notwjthftanding  that  forcjudgm-nt  was  midc  ;  for  the  judgment 
fhall  be  no  other  than  that  the  mefne  ihall  be  forejudged,  and  that  the  tenant  fliail  be  attendant  to  the 
chief  lord,  viz.  to  tho2e  who  are  alive. 

3.  Writ  of  ward  of  the  land  fliall  not  abate  by  the  death  of  the 
heir  pending  the  writ.  Thel.  Dig.  184.  lib.  12.  cap.  10.  f.  2. 
cites  Mich.  34  E.  i.  Brief  853.  and  fays,  fee  46  E,  3.  Brief  776. 
in  writ  of  ward  of  the  land. 

4.  In  confimili  cafu  or  the  alienation  of  one  A.  who  held  for 
term  of  life,  the  writ  (hall  not  abate  by  the  death  of  A.  after  the 
writ  purchafed.  Thel.  Dig.  184.  lib.  12.  cap.  10.  f.  3.  cites 
Trin.  6  E.  2.  Brief  807. 

5.  Where  writ  is  brought  againfl  tenant  for  term  de  auter  vie,  But  tc^o'« 
if  cefty  que  vie  dies  pending  the  writ,  and  he  in  reverfion  enters,  him^n^re- 
the  writ  fliall  abate,  by  Shard,  which  Parning  denied.  Thel.  vcrfion,  it 
Dig.   184.  lib.  12.  cap.   10.  f.  4.  cites  Trin.  c   E.  3.  203.  and  ^f^^^^ 

r    ^      r  T>  ^   ^  ^  r^  t-  iT7-  abate  ;  per 

fays,  fee  39  E.  3.  36.  46  E.  3.  29.  9  E.  4.  53.  and  15  E.  4.  5.      opinionem. 

Ibid,  cites  iS  E.  4.  26.— Writ  of  wafte  againft  tenant  for  term  dc  auter  vie,  fliall  n^t  abate  by 
the  death  of  cefty  que  vie.     Thel.  Dig.  184..  lib.  12.  cap.  10.  f.  9.  cites  Hill.  9  £.  4.  53. 

6.  Pracipe  quod  reddat  was  brought  againjl  tenant  pur  auter  ^^^^^^^^^^ 
w,  who  faid  that  pending  the  writ  cejly  que  vie  died,  and  becaufc  ^p^^^^, 
the  demai;dant  could  not  deny  it,  therefore  by  award  the  writ  guittli  umiu 

F  2  ^^^ 
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t6oi 


fur'auter  i^^as  abalcd.  Quod  nota.  Br.  Brief,  pi.  380.  cites  24  fi.  3.  ^• 
**'»*"<*  The  dutchefs  of  Lancafter's  cafe. — ^But  Brooke  fays,  quod  nota, 
^itc^Jylue  againft  the  opinion  of  the  court  18  £.  4.  15. 

vte  dies,  the  writ  Jhall  not  abate ;  becaufe  no  other  perfon  can  be  fued  for  damages  but  the  furmor* 
Arg.  3  Mod.  24^.  Mich.  4.  Jac.  2*  B.  R.  in  cafe  of  Capel  ▼•  Saltonftail.— Co.  Lict.  285.  ^— 
Br^  Brief}  pi.  192.  (bis)  cites  15  E.  4>  4*  S*  P» 

7.  "Wliere  the  king  had  leafed  to  B.  for  his  life,  and  B.  leafqd 
his  eilate  to  R.  writ  brought  againft  R.  was  abated  by  the  death 
of  B.  Thel*  Dig.  l84»  lib.  12.  cap.  10.  f.  5.  cites  Hill.  24 
E.  3.  24.  2S' 

8.  If  writ  is  brought  again/}  y,  S.  the  younger^  and  pending  the 
ivrit  y.  S.  the  elder  diesy  and  another  J.  S,  the  younger  is  bom^  yet 
the  writ  remains  good.     Br.  Brief,  pi.  291.  cites  27  Aff.  45. 

9.  "Writ  of  ravifhment  of  ward  by  a  guardian  in  focage  was 
not  abated  by  the  death  of  the  infant.  Thel.  Dig.  184.  lib.  12. 
cap.  10.  f.  .6.  cites  Hill.  10  R.  2.  Brief  932.  But  fays,  that 
Pafch.  2  H.  4.  19.  writ  of  ward  was  abated  by  the  death  of  the 
infant,  as  the  reporter  heard,  but  he  was  not  prefent.  Quaere. 
And  that  fo  it  was  held  in  writ  of  ward  of  the  body,  9  £•  4*  53. 
but  not  in  ravifhment  of  ward. 

10.  Jo.  leafed  to  B.  for  his  life,  remainder  to  Ro.  and  his 
feme,  and  the  heirs  of  their  bodies,  &c.  who  had  iflue,  and  after 
the  feme  died,  and  Ro.  brought  writ  of  wafte  againft  B.  pending 
which  writ  the  iffue  died,  &c.  And  the  opinion  of  the  court 
was,  that  the  writ  (hould  abate  by  the  death  of  the  ifTue,  inaf- 
much  as  Ro.  now  is  only  tenant  in  tail  after  poffibility  of  ifTue 
cxtinft.  Thel.  Dig.  184.  lib.  12.  cap,  10.  f,  7.  cites  2  H.  4.  2o« 
22*  3  H.  4.  5. 

1 1 .  The  garnijhee  in  detinuey  nor  the  vouchee  in  a  precipe  quod 
reddaty  aire  not  parties  to  the  writ;  and  therefore  their  death 
could  not  abate  the  writ,  but  the  plaintiff  or  demandant  might 
have  tefummons  againft  the  tenant  or  defendant.  Br.  Brief^ 
pi.  15.  cites  9  H.  6.  36, 

12.  In  detinue  the  defendant  prayed  garni/hment  agmnfi  2,  and 
had  it,  and  the  fcire  facias  returned  againji  the  one  luarned,  and 
the  other  dead,  Markham  faid,  the  fcire  facias  fhall  abate  now, 
for  it  is  in  lieu  of  the  original ;  &  non  allocatur  5  but  alias  fcire 

facias  againft  the  executors  £5*  idem  dies  given  to  him  who  was 
Markham,    returned  warned.     Quod  nota,  that  it  was  not  abated.    Br.  Scire 

Aouidnot     ^^^^^^'  P^-  ^^^-  ^^^^^  ^9  H.  6.  9. 

abate  by  the  death  of  the  one  ;  for  it  is  only  mejne  frocefs* 


Br.  Brief, 

pi.  175- 
cites  S.  C. 
That  the 
whole 
court  was 
againft 


Br*  Brief, 
pi.  184. 
cites  S.  C. 
-—Ibid. 

pl«  437- 
<ite8  S.  C. 


,  13.  Second  deliverance  by  T.  P,  againf  S.  who  made  avowry 
upon  the  faid  T»  and  his  feme,  by  which  T.  prayed  aid  of  his  feme^ 
and  had  it,  and  procefs  ;  and  fl^e  came  upon  the  procefs,  and  joined^ 
by  which  they  were  at  iffue,  and  venire  facias  returned,  and  no 
jury  appeared,  by  which  iffued  diftrefs  with  decern  tales  $  and 
at  the  day  the  plaintiff  faid  that  his  feme  died  after  the  lafi  conti^- 
nuance,  judgment  if  the  inquefi  ought  they  to  take ;  ic  noh  allo- 
catur^ inafinuch  as^^  was  not  party  to  the  original^  and  yetfhe  was 

party 


fafij  to  the  ijfue ;  for  per  Newton,  where  the  avowry  is  made  upon 
ajlranger^  and  the  plaintiff  pleads  hors  de  Jon  fe§^  and  pending  the 
iffue  the  Jiranger  diesy  yet  the  iffue  fliall  not  abate,  and  f0  here, 
and  all  one,  by  which  the  other  pafled  over,  Br.  Iflues  Joines, 
pi,  87.  cit^s  21  H.  6.  23. 

14.  Three  nvere  received  by  rever/ion  by  default  of  the  tenant  for 
lifey  znd  joined  ijfuey  and  at  the  venire  facias  returned^  the  one  of  the 
3  was  dead ;  and  yet  the  ilTue  ftood,  and  a  venire  facias  de  novo 
awarded ;  but  note,  that  this  death  cannot  abate  the  writ  \  for 
he  who  died  was  not  party  to  the  writ^  but  came  collaterally.  Bf. 
Brief,  pi.  381.  cites  19  £.  4.  4. 

15.  Death  of  an  attorney  fliall  not  abate' the  writ.  TheK  Dig, 
184.  lib.  12,  cap»  10.  f.  10.  cites  5  H.  7.  3. 

(Q^a)  By  Death.     At  what  Time.  [<fO 

1  TN  trefpafs  againjl  4,  the  one  /aid  that  another  defendant  was  ^^!  intref- 

-■•   dead  before  the  writ  brought ;  and  becaufe  the  plaintiff  could  ?*  the^onc 
not  deny  it,  the  writ  was  abated  by  award,    Br.  Brief,  pi,  297.  faid  that  the 

cites  20  Air.  62.  ?  -wcredaid 

•^  before  the 

mfrit  furebajed^  judgment  of  the  writ,  &  non  allocatur,  but  againft  them.  And  in  fee  the  death  of 
iamt.  Aall  not  abate  the  writ  againft  all.  But  Brooke  fays  mirum,  as  here  before  the  writ  purch^(ed  \ 
for  then  it  is  ialfe.  Sec*  but  death  pending  the  writ  ihall  not  abate  all  the  writ. '  Br.  Trefpafs,  pi.  6o. 
cites  47  £•  3,  18.  Br.  Brief,  pi,  79.  cites  S.  C,  And  where  an  afllfc  was  adjourned 

before  Thorp,  upon  fuch  a  point,  becaufe  there  was  another  difTeifor  and  tenant  named  in  the  writ, 
the  writ  was  awarded  good.     Brooke  fays,  quod  mirum  !  upon  a  falfe  writ,     Br.  Brief,  pi.  297.  cites 

ag  AiT.  62. So  in  fuare  \mptd\t  againft  tvfo,  the  one  pleaded  that  the  otber  defendant  was  dead 

the  day  of  the  mrh  purctafedy  judgment  of  the  writ  for  all,  8c  non  allocatur  ;  but  Brooke  fays,  quod 

minim  !  Br,  Brief,  pi.  112,  cites  7  H.  4,  24. But  Br.  Trefpafs,  pi.  174.  cites  19  H.  C  4. 

That  in  trefpafs  againft  2,  if  the  one  fayt  that  the  other  was  dead  the  day  of  the  writ  purcbafedy  it 
ihall  abate  the  writ  againft  all;  for  there  the  writ  was  always  falfe*'  »  Br.  Brief,  pi.  281*  cites 
2.3  AIT.  10.  S.  P.  accordingly. 

2,  Trefpafs  againjl  Jeveral.     They  are  at  iflue,  and  one  of  the  jqfier  iffht 
defendants  dies  before  the  writ  of  ven.  fac.  is  returnable^     There  it  join^Jy  one 
ought  to  be  returned  for  thofe  who  are  alive,  and  not  for  thofc  ^{^^^^^' 
that  are  dead,  if  the  death  be  alledged  to  the  court  and  confefled  dies ;  ven« 
bv  the  plaintiff.    Quod  nota  bene,  inde.  Br,  Brief,  pi.  312.  cites  ^"^ias  was 

'tt    -    /C  ^       *       --  awarded  af- 

3  n»  7t  O,  ^  tcrwards. 

and  iflue  tried.     Adjudged  no  error.     Cro.  Car.  426*  Mich*  j  i  Car.  B.  R*  Tyffin's  Cafe. 

3,  Aflife  of  novel  dijfeiftn  was  brought  againjl  4,  After  verdiEl  D.  »3^«  pl« 
one  of  them  died.  This  fliall  not  be  pleaded  in  abatement  of  the  gr  en  it- 
writ,  becaufe  there  is  no  day  in  court  for  the  other  to  plead  it  5  fjeld  v. 
but  upon  a  writ  of  error  brought,  this  matter  fliall  aid  the  other,  5^1^^"^ 
if  judgment  be  given;  fo  that  now  by  his  death  the  writ  is  s.'p.'but 
abated.     Bendl.  42.  pi.  74.  Pafch.  2  &  3  P.  &  M.     Granefield  nothing  fald 

V,  Stretch.  ^  ^  "i^^tb^'d* 

4,  If  one  be  condemned  in  an  a£lion  upon  the  cafe^  or  trefpafs  courts 
upon  nihil  dicity  demurrer^  &c.  and  he  dies  after  a  writ  of  inquiry  5  Le.  68. 
£^  damages  awarded^  and  before  the  return  thereof  the  writ  fliall  P^\  '03» 
not  abate;  for  the  awarding  the  faid  writ  is  a  judgment;  per  £ij^/s*c. 
J>ycr  and  Manwood.    Leon,  263.  pi.  35a.  19  Eliz,  C.  B.  Anon,  in  totidcm 

verbis. 
*  •  S.  P.   Noy  146.  in  caf<;  of  Cutter  &  Ux'  v.  Barber  &  \3x\ 

r  3  s-  i» 


6v  Sbatcmtnt 

5.  In  a  partltione  facienda  by  confent^  quod  partirio  fiat,  and'V 
•writ  was  to  the  fherifF  to  make  partition,  and  before  that  it  tvar 
filedy  (but  after  the  return)  the  court  being  informed  that  one  of 
the  fvhes  was  dead,  it  was  prayed  that  the  writ  ihould  not  be 
filed.  By  the  court,  if  it  fhould  be  filed,  then  the  court  fliould 
give  an  erroneous  judgment  ajainft  the  dead  perfon*  And  a 
day  was  given  to  the  other  party  to  fhew  if  the  wife  was  dead  i 
and  in  the  interim  the  filing  of  the  writ  was  (laid.  But  after, 
becaufe  it  appeared  that  (he  was  not  dead  until  after  the  return- 
day  of  the  writ,  to  which  day  the  judgment  fliall  have  relation,. 
It  was  ruled  that  judgment  fhall  be  given,  and  the  writ  filed^ 
Noy  145.  146.  Cutter  &  Ux'  v.  Barber  &  Ux'. 

Exchequer  and  judgment ^  fhall  not  be  alledged  for  error ^  fo  as  fuch  judgment  bt 
by  the  at-      *  entered  within  two  terms  after  fuch  ver£^^     Made  perpetual  by 

verd'iB  was  given  againji  tie  dej'endant^  and  after  verdid^,  and  htfovt  the  day  in  banit  the  defeedawt 
din  ;  and  queftion  was,  if  tjiis  mformauon  was  within  the  ftatute  17  Car.  x.  c.  8.  and  upon  foicmn 
ai^ument  by  Ward,  i'owis,  and  Hatfell,  (Lechmere  abfent)  it  was  held  that  an  information  was  not 
within  the  word  afim,  nor  the  kit.g  within  the  word  fartyy  and  that  it  was  never  faid  the  death  but 
the  dtmijt  of  the  king\  and  adjudged  that  the  information  ihould  \fc  difccntiaufd,  X2  Mod*  22S. 
Mich.  10  W.  3*  in  the  Exchequer.     Attorney.general  7.  Buckley. 

♦[62] 

7'.  Jtfdgfnent  was  entered  as  of  Trinity  Term,  and  a  writ  of  in* 
quiry  returnable  in  Michaelmas  Term^  and  the  plaintiff  died  in  the 
long  vacation.     Refolved  that  as  the  firft  was  but  an  interlocutory- 
judgment,  the  aftion  abated  by  the  death  of  thQ  plaintiK  Mod.  5. 
•  pi.  17.  Mich.  21  Car.  2.  B.  R. 

8.  Debt  againft  two,  if  one  dies  before  verdiff^  the  aftion  la 

abated.     Cumb.  169.  Mich,  i  W.  &  M,  B.  R.  Dove  v.  Martin^ 

Sec  6  Mod.        9.    8  £«r  9  ?F".  3.  chp.  1 1.  /  6.   In  all  aH'ions  commenced  in  any 

it^SMod!  ^^"';^  of  record  after  March  the  iK^thy  1697,  if  the  plaintiff  dies  after 

X15.  iSaik.  an  interlocutory  judgment,  and  before  final  judgment,  the  faid 

Tt"  e""*  ^^''^"fi^^^  "^^  abate,  if  the  aHion  might  be  originally  profecuted  by 

ewtow.        ^^^  executors  or  adminiflrators  ;  and  if  the  defendant  dies  afier  fuch 

interlocutory  judgment,   and  before  final  judgment^  the  aBion  fhall 

not  abate y  if  fuch  aElion  might  be  originally  profecuted  againfl  his  exe* 

cutors  or  adminiflrators  ;  and  the  executors  or  adminijlrators  of  fuch 

plaintiffs  after  fuch  interlocutory  judgment  ^  may  have  a  fciJ  fa.  againjl 

the  defendant  if  livings  or  if  dead  againfl  his  executors  or  admimf-^ 

tratorsj  to  flew  caufe  why  damages  flould  not  be  affeffed  and  recovered 

againji  him  or  them  ;  and  if  he  or  they  do  not  appear  at  the  return^ 

and  flew  fufficient  caufe  to  arrefl  the  final  judgment  ^  or  being  returned 

warned^  or  upon  two  writs  of  fci.  fac,  it  being  returned  that  the  <fc. 

fendant  had  nothing  whereby  to  be  fummotiedy  or  could  not  be  founds  a 

writ  of  inquiry  of  damages^J^//  be  awarded;  which  being  executed 

and  returned,  judgment  final  flail  be  given  for  the  faid  plaintiff ^  bi^ 

executcrsj  or  adminiflrators. 

S.  7.  If  there  be  2,  or  more  plaintiffs  or  defendants,  and  ona^ 
dies,  if  the  caufe  of  aftion  furvive  to  the  furviving  plaintiffs  or^ 
figamfl  the  furviving  defendant,  the  writ  or  aBion  fljall  not  abate « 
^utfucf)  death  being  Juggefled  upon  fh^  record,  the  acmnfljall  proceed. 

10.  Verdi^ 


abatements  '       6s 

.  10.  VerSiB  in  Eafter  Term,  and  h^ore  judgment  figned^  the 
plaintjf^i^A ;  per  Holt  Ch.  J.  that  fhall  not  hinder  the  judgment 
being  entered,  provided  it  be  within  2  terms  after;  and  the 
ftatute  of  frauds,  &c.  only  requires  the  time  oiftgning  the  judgment 
fhould  be  entered  on  the  roll,  and  that  is  only  for  the  benefit  of 
purchafers.  i  Salk.  401*  pi.  9*  i  Ann.  £.  R.  The  duke  of 
Norfolk's  cafe. 

11.  Death  of  either  party  before  the  ajfifes  is  not  remedied  by  lnejc£l- 
the  ftatute ;  but  if  the  party  dies  after  the  ;:ffifes  begins,  though  "^^  ^^ 
the  trial  be  after  his  deaths  that  isVithin  the  remedy  of  the  ftatute  \  Shi$.^  Th« 
for  the  ailifes  is  but  one  day  in  law,  and  this  is  a  remedial  law,  «^«  h«gan 
and  Ihall  be  conftrued  favourably.     And  the  court  further  held  ^^  ^"^l^"^^ 
that  it  was  in  their  difcretion  whether  on  motion  to  arrejl  judg--  defindant 
ntenty  or  put  the  party  to  a  nvrit  of  error*     I  Salk.  8.  pL  21.  died  the  d^ 
Mich.  6  Ann.  B.  R.  Anon.  J'^7;.W 

noas  body  and  a  long  dtfmce^.  and  a  verdlB  far  the  plaintiff',  and  now  it  was  moved  that  judgment 
ihould  be  arrefted.  *Twas  obje^led  that  this  is  matter  of  fa£k,  and  not  ailignablc  after  verdict,  but 
that  they  ought  to  br)Dg  a  writ  of  error.  Per  Holt  Ch«  J.  If  he  had  ditd  the  day  tbt  afftfei  btgan^ 
though  the  caufe  had  been  tried  after,  the  trial  had  been  good,  though  he  had  died  at  one  o*clock  in  , 
the  morning;  for  there  is  no  fra^ion  of  a  day^  according  to  Shells y^s  Cafe  in  i  Co.  in  whirh 
cafe  my  Lord  Hobart  iaid,  any  man,  as  an  amicus  curiae,  may  inform  the  court  of  fuch  an  enror. 
Adjornatur.     11  Mod.  1^6,    Falmouth  ▼.  Strode. 

12.  jfudgment  was  given  nift  fuch  a  day ;  at  which  day  it  was 
urged  that  the  plaintiiF  being  lately  dead,  the  fuit  abated  \  but 

per  cur.  there  was  judgment  nifi,  fo  the  rule  muft  be  made  abfo-     [  63  ] 
lute.     8  Mod.  381,  Pafch.  u  Geo.  Colvin  v.  Fletcher. 


(R.  a)    Abated,  or  abatable  only.     And  How. 

1.  15  Y  the  entry  of  the  plaintiff  in  aflife  to  take  livery  on  a 
^  feofFment  to  him  by  the  tenant  pending  the  affife,  the 
fir  ft  aflife  was  abated;  and  fo  fee  that  an  entry  fliall  abate  a  writ 
In  faft,  and  upon  this  the  writ  was  awarded  good.  Br.  Brief,  pi. 
302.  cites  3^  Aff.  4. 

2-  Pracipe  quod  reddat,  at  the  grand  cape^  the  tenant  came  and 
faid  that  before  the  'writ  pur  chafed  A,  ivas  feifed  in  fee  ^  and  infe&ffed 
him  by  deed^  upon  condition  that  upon  payment  of  40I.  to  re-enter^ 
and  that  after  the  default  A.  had  paid  and  entered^  and  fo  the  Mrrit 
abated  in  law;  judgment  of  the  v^Tit.  And  fo  fee  that  entry  is  only 
an  abatement  in  law,  as  it  is  admitted  there ;  for  it  feems  that  it  is 
wt  an  abatement  in  fa5f  before  judgment  be  given.  Caund.  faid,  if 
writ  be  brought  again/l  tenant  pur  auter  w,  and  cejly  que  vie  dies 
pending  the  writ,  the  writ  fliall  abate.  And  agreed  that  the  entry 
in  the  other  cafe  is  an  abatement  in  law  alfo,  nota.  Br.  Brief,  pi. 
229.  cites  39  E.  3.  28.  But  Brook  fays,  fee  in  the  fccond  cafe  if 
it  be  abated  before  entry,  by  1 8  E.  4,  25, 26.  it  feems  that  it  is  not, 
and  fo  it  is  agreeable  that  it  is  only  an  abatement  in  law.     Ibid. 

3.  By  taking  of  baron  pending  the  writ  on  the  part  of  the  plaintiff.  Ok  Hift.  «f 
the  writ  is  only  abateable.  Br.  Brief,  pi.  232.  cites  37  H.  6.  16.  g'^'  ^\ 
per  Littleton.  '  Bwifan 

«0wa  be  bTX>9$htagaiftflafemecovirt  asfiJe,  thia  nukci  another  man's  property  liable  without  giving 

i  4 


63 


abatement; 


S.  P.  Br. 

Brief,  pi. 
396.  ekes 
SI  £•  4. 
So.  And 


Bim  tn  oppertunlty  of  defending  hioafelf,  which  would  bikcontrtry  tocommoa  juftice  j  a&d  dberefoniiid 
writii  de  fuGto  abated.     C.  Hift.  of  C.  B.  199* 

4.  When  a  man  pleads  to  the  writ  by  death  pending  the  wriff 
htjbai/  not  plead  it  after  the  lajl  continuance^  becaufe  by  this  writ  is 
abated  in  fadl.     Br.  Brief,  pL  379.  cites  18  E.  4.  18,  19. 

5.  Praecipe  quod  reddat  againji  two  who  were  ejfoigned  at  the 
fummons  and  made  default  at  the  day,  by  which  grand  cape  ifTued, 

and  at  the  day  the  one  appeared^  andfaid  that  after  the  day  of  their  d!p- 

Brook  fays  fi^^^  ^^^  ^^^^  ^^^^»  judgment  of  the  writ.     And  per  Brigg.  he  (hall 

It  is  to  be  *  have  the  plea  without  faving  his  default,  becaufe  it  proves  the  writ 

iindcrfto^  abated  in  faft  ;  contra  of  entry  after  the  laft  continuance  or  fuch 

there—  ^^^^y  ^^^  ^y  ^^^s  ^^  ^^^  ^s  only  abateable.     Br.  Brief,  pi.  390. 

•  Quxre,  Jf   citCS  21  E.  4.  *  1 6.  , 

itibouldnotbe(So.) 

6.  If  there  is  no  tenant  at  the  return  of  the  ivrlt  the  writ  is  abated ; 

but  the  court  cannot  abate  an  abateable  writ  without  plea.     Ld. 

Raym.  Rep.  476.  Arg.  cites  9  E.  4.  12.  per  Littleton,  and  that 

there  is  no  difference  between  a  tvrit  abated  and  abateable  as  to  a 

granger ;  for  though  the  tenant  does  not  take  advantage  of  it  by 

plea,  yet  that  will  not  prejudice  a  ftranger. 

7.  If  the  plaintifin  zn  aftion  is  made  a  knight,  the  writ  is  only 
abateable.     G.  Euft.  oif  C.  B.  84.  cites  2  H.  6. 13. 


C«4] 


(S.  a)     Abatement  in  Part  or  in  All. 


I.   TT  was  faid  tliat  if  one  of  the  tenantshc  mif named  in  qffife  of 
^  rent  againft  fevcral,  it  fliall  abate  the  writ  againft  all;  con^ 


Thcl.  Dig. 

236.  lib. 

16.  cap.  10.  ,  -  _ 

f.  5.  cites      tra  in  affifc  of  land.     Br.  Brief,  pi.  257.  cites  5  AIT.  6. 

S.  C»  Mifnofmer  of  one  in  a[fif«  /hall  not  abate  the  writ  but  againft  him  only,  if  there  be  another 

tenant  and  a  diflcifor  named.     Thcl.  Dig.  136.  lib.  16.  cap.  10.  f.   5.  cites  11  Aflf.  15. So  in 

affifc  againft  two,  and  the  one  was  mifnanted  in  the  writ  in  the  words  of  the  attachment ;  and  the  opi- 
nion was,  that  if  bf  was  tenant xht  writ  fliould  abate  in  all,  and  if  dff»\jor  then  but  againft  himfelf  ooly  ; 
but  the  aftifc  was  againft  feveral,  fo  that  it  fccms  it  is  intended  there  is  another  dilTeifor  named  in  the 
writj  for  if  tenant  or  difi'cifor  is  wanting  in  affifc,  the  writ  docs  not  iic.  Br.  Br'^f,  pi.  279.  cite« 
**  Afl*.  8.— —Thcl.  Dig.  236.  lib.  16.  cap.  10.  f.  13.  cites  S.  C.  but  adds  quaere. 

Note,  by  the  juftices  in  C.  B.  that  by  mijnofmcr  of  one  deferMnt  all  the  writ  flwU  abate,  but  it  is  not 

exprefled  therein  what  aQion  this  was.     Br.  Brief,  pi.  414.  cites  32  H.  6.  24. S.  P.  Br.  Mif* 

nofmer,  pi.  75,  cites  S.  ^, 


2.  -AJpfe  f^gainfl  three^  the  one  pleaded  a  plea  which  went  to  the 
writ  againfl  all,  and  to  abate  the  writ  for  all  the  defendants ;  yet 
the  others  were  put  to  anfwer  alfo  j  quod  nota.  Br.  Brief,  pU 
264.  cites  9  Air.  6. 


But  of  a 
thing  Of  pa- 
rait  in  the 
writ  hz- 
tween  fevc- 
ral, one 
alone  mayfocw  it  in  abatement  of  all  the  writ.     Br.  Brief,  pi.  267.  cites  1 1  Aff.  9. 

* 

In  f^^"t^  3.  A  pratipe  quod  reddat  was  abated  for  the  moiety,  by  ley  gager  of 

Vpln  c^^a^rit  ^^^^f^f^^^oHs,  by  onc  of  thc  tenants,  and  the  demandant  recovered 
aganft  Three  the  moietjr  againft  the  other.  Thel.  Dig.  236.  lib.  16.  cap.  10.  f* 
tl  TaXf  ^-  ^^*^'  9  E.  3.  470.  22  E.  3.  2.  29  E.  3.  and  48  E.  3.  14. 

nen  Jummcns  at  the  grand  cape,  and  at  the  day  two  appeared  ready,  and  the  third  made  default,  and  the 
demandant  prayed  feipn  of  the  land  agairft  the  three  j  for  by  the  default  o{  the  one  the  fummons  is  zf^ 
firmed.  Per  Wich.  it  is  good  firft  to  pray  feifin  of  the  third  part,  for  if  the  two  make  their  law  the 
wiic  ihall  abate,  by  which  one  came  and  was  received  for  the  third  part,  and  the  two  made  their  Uw, 


aiiatement.  64 

•  and  ttie  writ  was  abated  by  award  for  the  two^  and  ftood  good  for  the  third  part,  quod  nota  abated  in  part* 
Br,  Brief,  pi.  9i.  cites  4S  £.  3*  13* 

4..  It  IS  held  that  i£  parcel  of  the  tenemet^ts  htfratihfee^  and  parcel  So  in  qoid. 
sftdent  deme/fte,  aU  the  writ  (hall  abate.     Thel.  Dig.  236.  lib.  16.  '^^^-J^J^ 
cap.  io»  f.  4«  cites  Mich.  10.  £.  3.  541.  Qusere.  mejit  us  ft 

parcel  fhAM  abate  all  the  writ.    Thel.  Dig.  236.  lib.  i6.  cap.  lo.  f.  21.  cites  HilU  31  £•  3.  Ancient 
Demefne  x6. 

But  in  fratdpe  quod  reddat  of  two  acres y  whereof  the  me  is  ancient  demefne^  the  writ  fluU  abate 
thereof,  and  ^and  for  the  other,  per  Half.     Br.  Privilege,  pi.  la.  cites  14  H.  4.  21  • 

5.  It  is  faid  that  if  the  baron  IringT  writ  of  trefpafs  agatnjl  his  own 
feme  and  eihers^  ail  fhall  abate.     Thel.  Dig.  236.  lib.  16.  cap.  la. 

f.  6.  cites  Hill.  12  E.  3.  Br.  481.  670.  Quxre. 

6.  In  writ  of  ward  of  the  body  and  landl  as  to  tlie  body  the  writ 
was  abated  by  the  not  naming  of  the  feme  of  the  defendant ^  and  ftood 
for  the  land.  Thel.  Dig.  236.  lib.  16.  cap.  10.  f.  7.  cites  Trin. 
14  E.  3.  ^79. 

7.  In  ajjifcy  the  tenant  faid  by  bailiff  that  the  plaintiff  had  taken  the  Br.  Affife, ' 
profits  of  half  an  acre  partel  of  thefeven  acres  in  plaint j  pending  the  P'*  ^^*  «***• 
a/jSfej  judgment  of  the  writ,  and  if,  &c.     Nul  tort,  znd  found  ac-  ' 
cordingly^  and  that  of  the  refl  the  plaintiff  wasfeifed  and  dijfeijed.    And 

as  to  the  half  acre  the  plaintiff  took  nothing  by  his  writ,  and  re- 
covered the  reft.     Br.  Brief,  pi.  430.  cites  21  E.  3.  34. 

8.  In  trefpafs  againfi  the  prior  ofB.  and  one  of  his  commoignes^  the 
prior  did  not  come  at  the  pone,  and  the  commoigne  faid  that  he  was 
commoigne  to  the  abbot  of  B,  and  not  to  the  prior ^  which  was  not  de- 
nied by  the  plaintiff,  by  which  he  took  nothing  by  his  writ.    Thel.     C  65  3 
Dig.  23d.  lib.  16.  cap,  10.  f.  10.  cites  Pafch.  21  £.  3.  13. 

9.  In  trefpafs  if  one  of  the  parties  is  a  villein  to  the  defendant y  all   J^*"  »t  fceraa 
fliaU abate.     Thel,  Dig.  236.  lib.  16.  cap.  io.  f.  11.  cites  Mich.  ^^^"'"^ 

22  E.    3.     18.  '    runtih-AM 

not  abate  for  all,  notwithdandlng  thatyW  of  the  pla'wtifi  are  'viUeins  to  the  deftndant*     Thel.  D^. 
236.  lib.  16.  cap.  zo.  f.  24.  cites  Pafch.  39  E.  3.  8. 

10.  In  formedon  lajl  feifn  of  parcel  fhall  abate  all  the  writ. 
TheL  Dig.  236.  lib.  16.  cap.  10.  f.  17.  cites  Trin.  27  E,  3.  81. 

J  I.  In  fcire  facias  of  rent  out  of  a  fine^  as  to  parcel  the  tenant 
was  tenant  of  parcel  of  the  rentj  and  as  to  other  parcel  of  the  rent 
the  tenant  was  tenant  of  the  land  out  of  which  this  parcel  was 
iffuing  as  rent-charge  \  and  the  writ  abated  for  one  and  ftood 
for  the  other.  TheL  Dig.  236.  lib.  i6.  cap.  lo.  f.  20.  cites  HilL 
31  E.  3.  Brief  331. 

12*  Writ  of  mortdancejler  may  abate  in  right  of  one  fummons^  Br.  SeverU 
andfiandofthe  remainder.  Thel.  Dig.  236.  lib.  16.  cap.  10.  f.  18.  ^^^^^^ 
cites  28  Aff.  25.  s.'c!~ 

Br.  Maintenance  de  Brief,  pi.  i8.  cites  S*  C. 

13.  Where  a  man  eonfeffes  part  of  his  writ  to  befalfe^  there  it  S.p.  Br. 
fhall  abate  in  aU.     Br.  Confeffion,  pi.  6.  cites  46  E.  3.  9.  ment*pL 

IX.  cites  14  H.  6.  4.     ■         ^9  if  he  confefles  that  his  adion  does  not  lie  in  part.     Br.  Brief>  pi. 
1 8.  cites  9  H.  6.  54. 

In  agije  azatnft  A,  and  S»  and  A.  pleads  a  releafe  of  ail  the  r'tght^  and  of  all  a^ionsy  if  the  plaintiff 
estfelfn  ity  the  writ  ihall  abate  agalnft  all,  though  A.  be  diHeifor  and  not  tenant.     Br.  Brief,  pi,  167. 

cites  jx  Apr.  9* So  if  the  plaintiff  eonfeffes  that  any  one  named  in  tht  writ  is  not  djffeifor» 

JBr.  ibid— r —Or  that  it  may  bt  found  that  any  one  named  in  the  vtrithy  record  was  at  another  time 

^fitted.   Pr.itJid.  ^^ 


65 


abatement 


ffbere  the  wriV  Uffecjul,  as  in  diht  of  loU  whereof  he  cotifjes  blmfelfpaid  %L  it  fiiall  abate  !n  aSy 
for  it  is  falie  in  paicel  j  for  the  writ  (hall  be  of  the  duty  only,  and  the  confeBion  fliall  be  in  the  count* 

Br.  Brief,  pi.  4^55.  ciiea  6  E.  4.  5. But  in  aj^je  of  rent  of  10/.   the  defendant  pleaded  releajt 

•/*  3  /.  thereof  and  the  plaintiff  confeffed  it,  and  yet  the  whole  plaint  was  not  abated  3  for  it  feeica  is 
bar  of  this  part*     Br.  Coofeflion,  pi*  54.  cites  S  AHV  37. 

jfsifdektbt  i^.  Contra  where  it  \s  found  by  verdiB,  Note  the  diverfity. 
brought        B    Confeffion,  pi.  6.  cites  46  E.  3.  0. 

0gau:Jt  3  '    *  I       ^  J    -/ 

€xeevtQrSf  and  it  isfund  upon  iff'ue  joined  that  the  one  is  executor  and  the  others  ntit,  it  was  agreed  that  the 
writ  fiuU  not  abate  in  all,  but  the  plaintift'  Hiall  be  barred  ai^ainft  him,  and  recover  againft  the  other, 
sotwithiianding  his  writ  is  falfe  in  part,  becaufe  this  mactcr  is  found  by  verdid.  Br.  Confefiion,  p]» 
i*  cites  46  £.  3.  9. 

r 

15.  It  was  agreed,  that  a  man  may  plead  to  the  count  as  ta 
parcel^  and  in  bar  for  the  refly  and  there  the  count  fliall  not  abate 
but  for  the  parcel.  Quod  nota.  Br.  Ceffavit,  pL  10.  cites 
48  E.  3.  4. 

16.  In  trefpafs  of  \i\s  fervants,  viz.  Jo.  and  A.  taken  out  of  bis 

ferviccy  li^c.  it  was  pleaded  to   the  writ,  that  A.  was  feme  of  the 

plaintiff ;  upon  which  as  to  A.  the  writ  was  abated,  and  (lood 

for  the  reft.     Thel.  Dig.  238.   lib.   16.  cap.   10.   f.  6^^   cites 

Mich.  7  Rich.  2.  Trefpafs  206. 

17.  In  trefpafs  upon  the  cofe  of  diverfe  trefpajfesy  tenancy  in 
eominon  between  the  plaintiff  and  the  defendant  of  parcely  fhall  not 
abate  all  the  writ.  Thel.  Dig.  237.  lib.  \6.  cap.  10.  f..35. 
cites  Pafch.  19  R.  2.  "Brief  927. 

18.  Quxre  if  writ  of  trefpafs  brought  againft  a  clerk  privileged 
(fthe  Chancery  and  others y  or  againfl  a  monk  and  others y  without  his 

fovereigny  fliall  abate  for  all,  or  not.  Thel.  Dig.  237.  lib.  i(5. 
cap.  10.  f.  39.  cites  Hill.  14  H.  4.  21  •  aud  34  H.  6.  29.  and 
22  H.  6.  43.  Qutere". 

19.  In   writ  of  debt  of  20/.  where  the  count  is  of  10/.  by 
obligation y  and  the  other  10/.   upon  contrary  if  there  be  a  variance  * 
between  the  obligation,  all  fliall  abate  per  Hank,  and  HuU,  and 

[  6(5  ]    Thirning  to  the  contrary.     Ibid.      Adjudged  to  abate  for  the 
parcel.     Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  38.  cites  i  H.  5.4, 

20.  In  trefpafs  of  entring  into  his  warren  vi  (if  armisy  andchacing 
thercy  and  taking  of  coniesy  Sec.  the  writ  was  abated  as  to  the 
entring  into  the  warren  ,vi  &  armis,  and  flood  for  the  reft, 
Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  41.  cites  Mich.  3  H.  6.  13. 

It  was  held,       ^j.  Writ  of  debt  by  a  monk  profffedy  and  by  othersy  Ihall  not 

tlonmadVto  ^^^^  againft  all.     Thel.  Dig.  237.  lib.  16.  cap.  lo.  f.  42.  cites 

a  monk  is  Hill.   3  H.  6.  23.  and.  fays,  vide  in  Profeffion  7  H.  4.   aud 

▼oid  for  quaere. 

want  of  ca-    * 

^acity,  and  that  the  fovereign  (hall  not  fue  it.     Br.  Nooability,  pi.  a.  cites  3  H.  6.  23* 

S.  P.  Br.  22.  Writ  which  is  falfe  in  part  fliall  abate  in  alL  Br.  Brief^ 
^tfet     pl.  14.  cites  9  H.  6.  10. 

9  H.  6.  54..  S.  P.  ThoDgh  it  appears  by  defendants  plea.     Arg.  Roll.  Rep.  307.  cites  ai  £• 

4.  4.  9  H.  6.  io»^~ffhatcver  fron/cs  the  vtrit  falfe  at  the  time  offuing  it  out,  /hall  abate  the  writ  in- 
tirely,  as  if  \t  appears  on  the  plaintiff 's  ewnjhtwing,  that  he  has  no  caujt  of  aSion  for  part,  G.  Hift* 
of  C.  B.  199. 

Thus  if  an  a^lion  of  trefpafs  be  brought  againft  2  defendants^  and  the  one  pleads  that  the  other  «r«a 
^itad  die  impttrationis  hrevis,  or  that  ibcrt  ii  tune  fucb  in  rtrum  nafura,  the  woolc  writ  iliaU  abate }  for 

13 
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Itlt  tbcplaiatiff't  ftult  to abufe  the  authority  of  the  court,  to  call  m  a  man  that  was  dead;  and  it 
tras  no  lefs  an  abufe  of  the  proccfs  to  iflue  it  againft  a  feigned  peifon.     G.  Hiil.  of  C.  B.  199.  20c. 

But  thU  falf^cutUit  of  the  writ  muft  be  hi  a  mattnal  j^irt }  for  in  a  f>radpe  qund  rfddat  aga'mji  a,  if 
me^eads  nan-rtvure,  and  the  other  takes  the  tvbcU  ur.ancy  on  iiimTelf,  the  writ  ihali  not  abate  in  the 
whole,  but  (land  giod  agaiiift  him  that  has  accepted  the  tenancy,  becaafe  he  is  a  proper  defendant  to 
the  adion,  and  the  non- tenure  of  the  one  does  no  way  prcjuuice  the  other  defendduic.  C.  Hift.  of 
C.  B*  20O. 

23.  Hebt  for  rent  due  at  two  rent^days^  and  payable  at  two  Thei.  Dif. 
rent-days,  of  which  the  one  day  is  not  yet  come^  the  writ  iliall  abate  ^2,,',',  .'(f* 
in  all ;  for  it  is  falfe  in  parcel.     Contra  of  bar  which  ferves  for  5V .  cites 
part^  and  not  for  all.     Quxre  of  avowry  for  rent  due   at  two  "  J?*  ^-  *• 
rent-days  of  which  the  one  is  not  yet  come;  for  by  the  bed  H.y.v^aiiS 
opinion^  in  this  cafe  the  defendant  (hall  have  return,  and  as  it  fays.  That 
is  faid  elfewherc,  fliall  be  amerced  for  the  other  day.     Br.  Brief,  ^i}}  »«/»f » 

1  -^  TT    ^  obligation, 

pi.  410.    Cites  II  H.  6.  5.  containing 

divers  days  of  payment.  *  In  refcous  the  ^hm^ff  counted  that  he  diflrained  far  rent  of  1  rent  dayt^ 
and  it  appeared  tiat  the  ere  ivas  eomc  and  the  other  nsr,  and  the  defendant  to  the  refcous  pleaded  not 
guilty,  uid  was  found  guilty  j  and  becaufc  the  jury  cJJ>jfed  the  damn^es  htir^lyy  where  per  Brian  thcf 
ought  to  have  fevered  the  damages,  the  plaintift  ihali  not  recover  j  but  per  Vavafor,  it  may  t>e  good  im 
party  and  abate  in  part,  as  in  luafte  tfoah  and  thorni,  or  in  di-tver  of  .and  ar.d  iommon  \  and  alter  the 
bell  opinion  was,  that  the  a£iion  lies  in  part,  as  here,  and  ihall  not  abate  in  all,  though  the  plaintiff  in 
his  declaration  has  (hewn,  that  the  one  day  is  pafled  and  not  the  other.  Br.  Brief,  pi.  322.  cites  9  |1« 
7.  ^,- Br.  Verdid^^  pJ.  56.  cites  S.  C. 

24.  In  debt  againfi  feveral  upon  fpecialtyy  if  the  writ  be  variant 
from  the  fpecialtyy  and  ^is  fliewn  or   pleaded  by  one,    yet  the 

writ  flialJ  abate  againft  all,  notwithftanding  the  others  fliculd 
plead  to  the  aftion.  Thel.  Dig.  237.  lib.  16.  cap.  xo.  f.  48, 
cites  Pafch.  1 1  H.  6.  42. 

25.  Trefpafs  brought  againfi  the parfon  of  N,  and  others.     The 
parfonfaid  that  he  was  parfon  only  of  the  moiety  of  the  church  of  N^ 
judgment  of  the  writ ;  and  for  this  caufe  tlie  writ  was  abated 
againft  all.     Br.  Brief,  pi.  1.78.  cites  21  H.  6.  4, 

26.  Debt  againf  2  executors.  The  one  faid  where  he  is  named 
rfS.  he  was  of  D.  the  day  of  the  writ  purchafed;  judgment  of 
the  writ ;  and  it  is  agreed  that  if  it  be  found  for  him,  the  writ 
ihall  abate  againft  both,  and  yet  the  other  (hall  anfwer  now, 
and  the  other  plea  fhall  be  firft  tried.  Br.  Brief,  pi.  i8o«  cites 
^i  H.  6.  4. 

27.  In  pracipe  c^oA  reddat  by  feveral  precipes  againft  feveral, 
if  one  wages  his  law  of  nonfummofUy  all  the  writ  fliall  abate  ;  and 
fo  was  the  opinion  of  the  court.     Br.  Brief,   pi.  525.    cites 

27  H.  6.  6.  [  67  1 

28.  In  cejfavity  if  the  lord  receives  part  of  the  fcrvices  pending  So  in  debt^ 
ihefuity  the  writ  fliall  abate  in  all.     Br.  Brief,  pi.  256.  cites  '^j.^'^Pf'^'^v- 

'       ^-.     '  ,     .  '    r  J  tm  receives 

39  H.  o.  43.  per  Laicon.  ^^rr  pending 

the  writ^  all 
the  writ  ihall  abate.     Br.  Brief,  pi.  480.  cites  1  E.  4.  10.  per  cur.  But  if  the  defendant  tender* 

part  in  courts  and  the  pla'mtff  receivei  it  by  judgment^  then  it  is  otherwife.     Per  Moyie.     Br.  Brief, 
pi.  480.  cites  2  £.  4«  lOf  S.  P.  per  Moyle  J.     Br.  Brief,  pi.  33s.  cites  i  £•  4.  3,  4.  1 

Scegl.  17. 

29.  If  the  defendant  pleads  acquittance  of  parcel  before  the  writ 
purchafedy  the  writ  fliall  ahate  in  all  \  for  it  never  was  a  good  nor 
true  writ  5  and  if  he  makes  an  acquittance  of  parcel  pending  the 
writ^  then  he  has  falfified  bis  owa  writ,  and  fo  his  writ  by  this 

fliaU 


&7 


■Thcl.  Dig. 
iSftwlib  1%, 
cap.  21.  f. 
21.  citea 
Mich.  4  £• 
4.  34.  S.  C. 
accordingly. 
But  fays  the 
iffue  for  the 
others  was 
not  waived, 
and  cit^s  5  £ 


Hbatemcnt^ 

Ihall  abate  in  all.    Br.  Brief,  pi.  256.  cites  39  H.  6,  43.  per 
Afhton. 

30.  Formedon  againft  5  perfons,  who  plead  to  iffuc  of  z 
mafiorsj  &c.  apd  now  the  one  of  the  5  pleads  that  the  demandant j 
after  the  lajl  continuance ^  has  entered  into  one  manor ;  judgment  of 
the  writ.  And  by  all  the  juflices,  this  is  a  good  plea  by  one 
only,  and  to  all  the  writ,  if  it  be  found  for  him  ;  but  perchance 
the  other  4  then  {hall  have  thereof  advantage ;  and  the  reafpn  is» 
becaufe  that  he  by  his  own  aft  has  falfified  his  own  writ.  Quod 
nota.     Br.  Brief,  pi.  351.  cites  4  E.  4.  3:6. 

.  4..  XI 7.  and  5  H.  7.  7.  agreeing. 

31.  Variance  betiveen  the  writ  and  count  in  parcel  fliall  abate 
all  the  writ.  Thel.  Dig.  238.  lib.  16.  cap.  10.  f.  51.  cites 
Pafch.  7  E.  4.  10. 

32.  And  it  is  held  there  that  in  trcfpafs  againji  fever al^  if  the 
me  has  not  any  addition^  the  writ  fliall  not  abate  but  againft  him 
only.  Thel.  Dig.  238.  lib.  16.  cap.  10.  f.  51.  cites  Pafch. 
7  E.  4.  10. 

33.  In  writ  of  entry,  upon  the  Jlatute  of  Richard,  into  a  manor^ 
and  into  an  advonufon,  it  was  held  that  the  writ  fliould  abate  for 
all,  per  Markham,  inafmuch  as  fuch  aftion  does  not  lie  of  aQ 
advowfon;  but  Laicon  held,  that  it  fliould  abate  only  for  the 

Earccl,  inafmuch  as  the  plea  is  to  fuch  aftion  for  the  advowfon  ; 
ut  otherwife  it  fhall  be  where  the  plea  for  the  parcel  goes  only 
to  the  writ.  Thel.  Dig.  238,  lib,  16.  cap,  10.  f.  52.  cites 
Pafch.  8  E.  4.  3.     Quxre- 

34.  In ,  trefpafs  of  a  clofe  broken,  and  trees  taken,  &c.  the  de- 
fendant as  to  the  trees  pleaded  that  the  plaintiff  was  feifed  of  fuch 
a  manor  of  which  the  place  where,  &c.  and  that  he  was  bailiff  cf 
the  faid  manor  to  the  plaintiflF  at  the  time,  &c.  judgment  of  the 
writ ;  and  it  was  held  that  it  goes  only  to  parcel,  and  not  to  all* 
Thcl.  Dig.  238.  lib.  16.  cap.  10.  f.  54.  cites  Hill.  18  E.  4.  28. 
Quxre. 

35.  In  doivcr  of  a  manor,  houfes,  and  rent,  to  fay,  thai  the  rent 
is  parcel  of  the  manor,  &c.  goes  only  for  the  parcel,  fcil.  for  die 
rent  only.  Thel.  Dig.  238.  lib.  16.  cap.  10.  f.  63.  cites  Pafch. 
21  £.  4.  28. 

36.  In  trefpafs  of  affault,  battery,  imprifonment,  and  of  taking  « 
bag  with  20/.  tliercin  contained,  &c.  without  faying  who  was  the 
owner  of  the  bag  j  and  it  was  held  that  all  the  writ  fliould  abate 
for  this  caufe.  Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  38.  cites 
Mich.  13  *  E.  5.  ir.     Quaere. 

37.  If  one  brings  an  aftion  for  one  thing  for  which  be  has 
right,  and  fr  another  for  which  he  has  no  right,  his  writ  fliall 
abate  for  all;  per  Williams  J.     Bulft.  i.  cites  9  H.  7.  j.  per  Fineux, 

38-  Difccntinuance  againji  one  of  the  defendants  in  appeal,  is  no 
Vft^^tter  difcontinuance  againft  all  for  the  advantage  of  the  king.  Thel. 
in  tie  writ,  Dig.  236.  lib.  16.  cap.  10.  f.  9.  cites  Trin.  21  E,  3.  34,  Quaere 
wagairftone  of  mifiiofmcr  of  ouc  in  appeal,  and  cites  21  H.  7.  qi, 

fndanti  in  trefyaji^  ibaU  abate  tht  writ  10  a]].    Br«  Brief|  pi.  360.  ^tcs  7  £.  4. 10^ 


•  This  It 

nilprinteU, 
sod  quAre 

wHit  It 
Aouldbe? 


Difconthu' 


Zhatmtnt  ^ 

39.  In  entry  fur  dijfeifin^  the  defendant  pleaded  for  part,  that 
he  had  nothing  but  in  right  of  his  ivife  not  named^  &c.  and  fo  de- 
onnded  judgment  of  the  writ ;  and^^  the  r^  he  pleaded  in  bar,  t 

and  they  joined  ilTue  for  both,  and  found  both  the  IfTues  for 
the  defendant.  Agreed  by  all  the  jullices,  that  the  writ  (hall 
abate  but  in  part,  and  judgment  fliall  be  given  for  the  reft,  and 
fo  for  die  refidue  the  judgment  was  nil  capiat  per  breve.  Goldib. 
85,  pi.  8.  Pafch.  30  Eliz.  Carleton  v.  Carr. 

40.  A  bill  may  be  abated  as  to  fart  of  a  trefpafsy  and  ftand 
good  for  the  reft.  Agreed  per  cur.  but  faid  they  never  knew  it 
abated  as  to  one  defendant^  and  ftand  good  againft  the  other. 
2  Ld.  Raym.  Rep.  926.  Trin.  2  Ann.  Arg.  in  cafe  of  Staples  v. 
Heydon. 

8.  Aclion  upon  3  fever al  promifes^  the  I  ft  for  55/.  the  2d  for 
65/.  and  the  3d  for  65/.  The  defendant  pleads  j/  to  part  non 
offiimpfity  and  as  to  part  in  abatement  thus,  viz.  ^toad  ^oL  of  thi 
firfl  protnife^  60L  of  the  2^,  and  60/.  of  the  3^/,  quod  breve  cajfetur, 
becaufe  there  were  3  aSlions  in  the  Exchequer  for  the  fame  fums* 
Judgment  of  refpondeas  oufter  was  given  in  C.  B.  but  in  error 
C  R.  held  the  judgment  well  given ;  for  a  plea  in  abatement 
muft  go  to  the  whole,  and  not  to  part ;  and  the  3  adlions  de- 
pending in  the  Exchequer  might  have  been  pleaded  in  bar  of  the 
whole.  10  Mod.  285.  Hill,  i  Geo.  i.  B.  R.  Aylwood  v, 
Woolley. 


(S.  a,  a)     Abatement  in  Part  or  in  all.     By  Death. 

I-  T  N  affifc  againft  feveral,  the  defendant  pleaded  death  of  the  Thd.  Dig. 

•*-     ane  named  in  the  ivrit  before  the  writ  purchafed ;  and  yet  \l^* l^*^^ 

Thorp  upon  this  being  found,  awarded  that  the  writ  fhall  abate  14.  citci 

but  againft  him  only ;    but  per  Knivet  clearly,    it  fhall   abate  s.  c. 
againft  all,  becaufe  it  is  falfe  in  part,  and  the  plaintiff  cannot 
have  a  better  writ  againft  him.     Br.  Brief,  pi.  281.  cites  23 
Aff.  10. 

2.  Where  one  is  named  R,  ivhere  his  name  is  J,  or  if  a  feme  s.  P.  Jn  Af- 

be  named  fole  where fbe  is  covert y  there  the  writ  fliall  not  abate  ^^«>  '^'^^^* 

but  againft  him  or  her  alone;  for  there  a  better  writ  is  given.  libfi6.^cjp. 

Contra  of  death  before  the  writ  purchafed.     Br.  Brief,  pi,  281.  10.  f.  14.' 

cites  23  Afl:  10.  cites  s.c. 

ami  fo  it  is 
1  iii  trcfpafi.     Ibid,  cites  Hill.  14  H.  4.  ^^% 

3»  In  fcire  facias  out  of  a  fine^  by  which  parcel  of  the  land  was 
granted,  with  a  remainder  to  the  father  of  the  demandant  in  taily 
after  the  death  of  Ro.  and  Jane  hisfeme,  who  held  this  parcel  for 
their  lives,  and  other  parcel  was  granted  in  the  fame  manner ,  which 
Jo.  and  Alice  his  feme  held  for  their  lives,  &c.  and  by  the  writ 
the  death  of  all  was  fuppofed.  The  tenant  pleaded  that  Alic$ 
was  alive,  &c.  and  it  was  held  that  the  writ  jhould  not  abate 
but  only  for  this  parcel.  Thcl.  Dig.  237.  lib.  16.  cap.  lo, 
t  32«  cites  Mich.  44  £.  3.  39. 


6^  3t)8temetit 


(S.  a.  3)     Abatement  in  Part  or  in  all.     By  Join** 

tenancy,  &c. 

I,  "TTTHERE  a  par/on  and  others  Join  in  a  fuit  for  tithes  ^  it  may 
^^    be  pleaded  againft  the  parfon  to  the  writ,  and  it  (hall 
abate  all  the  writ  agiinfl:  all ;  for  the  others  ought  not  to  join 
with  him.     Br.  Brief,  pi.  267.  cites  1 1  Aff.  9. 

2.  Parcenary  in  parcel  of  the  part  of  the  demandant  fliall  not  abate 
all  the  writ.  Thel.  Dig.  236.  lib.  16.  cap.  10.  f.  12.  cites  Trin. 
22  E.  3.  10.  Brief  384. 

3.  In  aflife  the  tenant  pleaded  in  bar  of  part y  and  jointenancy  bj 
deed  of  the  refty  and  after  the  plaintiff,  becaufe  he  woidd  not  be 
delayed  of  the  reft  by  the  jointenancy,  gm^ejfed  the  jdntenancy^ 
and  prayed  the  aflife  of  the  reft,  and  had  it ;  and  the  writ  did 
not  abate  in  all,  by  the  confeflion  of  the  jointenancy  of  part.  Br. 
Brief,  pi.  277.  cites  19  AfT.  14. 

4.  A  writ  of  deht^  and  detinue  of  chattle  brought  againft  an  abM 
and  his  commoign  upon  their  joint  contraB  and  joint  detinue^  was 
abated  for  all.  Thel.  Dig.  236.  lib.  16.  cap.  lo.  f.  23.  cites 
Hill.  33  E.  3.  Brief  913. 

J.  In  trefpafs  of  a  clofe  broken  and  of  goods  taken^  jointenancy  of 

the  part  of  the  plaintiff'  in  the  clofe  fhall  only  abate  the  writ  as  to 

the  clofe.     Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  28.  cites  Mich» 

43  E.  3.  24.  Brief  567. 

TBeT.  Dig.        6.  In  q/pfe  againft  2,    the  one  pleaded  releafe  In  bar,  the  ether 

a37.  lib.  16.  jointenancy  to  the  writj  and  the  releafe  *was  found  for  the  plaintiffs 

ag.  cites  s.  ^"^  ^^  jointenancy  againfi  hinty  and  all  the  writ  was  abated,  and 

C.and44£.  the  plaintiff  recovered  no  part.      Br.  Brief,   pL  454.    cites  44 

AfGfe^  pi.  23*  cites  44  E.  3.  at.  Br.  Aflife,  pi.  9.  cites  44  £.  3.  23.  S.  C. 


(S.  a.  4)     Abatement  in  Part  or  in  all.     Where 

there  are  feveral  Places. 

I.  "^T^HERE  parcel  of  the  land  demanded  is  in  another  county y  all 
^^    the  writ  (hall  abate  5  per  Wilby.     Thel.  Dig.  236.  lib. 

16.  cap.  10.  f.  16.  cites  Mich.  26  E.  3.  68. 
Sutiftnca/fe       2.  Where  tenements  are  demanded  in  A^  and  B,  if  the  tenant 
againft  M,    pleads  that  B,  is  a  hamlet  of  another  vill  not  named  in  the  wfit,  it 
nowaiEarl  ^^^11  not  abate  but  for  the  portion.      Thel.  Dig.  236.  lib.  16. 
A,  thc^*-    cap«  10.  f.  19.  cites  Pafch.  29  E.  3.  39.     Qusere. 

fendatit 

pleaded  to  the  writ,  becaafe  it  is  brought  in  A*  B,  and  C.  and  no  fucb  viil  as  C.  in  the  famt  countjm 
And  per  Martin,  it  is  a  good  plea  to  sdl  the  writ,  widiout  anfwering  to  the  refidue ;  for  this  goes  to  all 

the  writ.     Br.  Brief,  pi.  6.  cites  2  H.  6.  11. So  in  trefpafs  in  F.  and  H.  the  defendant  faid^ 

that  no  fucb  -vill  or  hamlet  as  H.  in  the  fame  county^  judgment  of  the  writ.  ^  And  by  the  bcft  opinion^ 
it  gees  to  all  the  writ ;  for  falfe  in  parcel  is  faife  in  all,  and  the  damages  are  intire.  Br.  Brief,  pi.  397. 
cites  az  £.  4.  4* — Thel.  Dig.  238.  lib.  i6.  cap.  xo«  f.  56,  cites  S.  C— Br.  Deux  Plees,  pi.  26. 
cites  22  £•  4.  3,  4*  S.  C* 

3.  Whcra 


3,  Where  writ  of  account  was  brought,  that  the  defendant  was  y^^^  d- 

his  ^iliff  and  receiver  in  inuo  placesi  tvhereof  the  one  ^as  of  the  lib.  i6.  cap* 

cinque ports^  and  the  other  guildable,  the  writ  was  abated  for  the  'o*  pl-34- 

one  part,  and  awarded  good  for  the  other,  and  fo  abated  in  part.  aT^wfi^orft 

Quod  nota.     But  the  cafe  was  of  refceit  in  P,  and  parcel  of  P,  was  as  recen^rj 

m  the  cinque  ports.     Br,  Brief,  pi.  86,  cites  49  E.  3.  24.  for^L^^^^'d 
jadgmeat  gU'ea  for  the  re^due  quo(L  compntec.     ix  Mod.  xSy.  Mich.  7  Ana.  B.  R.  Bi/hop  i!« 

4.  Affife  in  Great  Duninoiv  and  Little  Dunmow^  the  tenant  faidy    [  70  ] 
that  all  the  tenements  are  in  Great  D,  and  demanded  judgment 

of  the  writ.  And  the  opinion  was,  that  the  writ  fiiall  abate,  be- 
caufe  it  is  falfe  in  party  by  which  the  plaintiff  was  nonfuited  by 
reafon  of  the  opinion  of  the  court  |  quod  nota  bene. »  Br.  Brier^ 
pi.  166.  cites  8  H.  6.  12,  13. 

5.  jTti;^  dales  and  nom  luithout  addition  fbeing  pleaded  to]  a  vill  •  Bit  * 
named   in  the  writ  of  account,  fhall  abate  all  the  writ.     See  fl»ouidic2i 
TheL  Dig.  237.  lib.  16.  cap.  10.  f.  49.  cites ,HilL  *  21  H.  6.  23.  ^;^'*^ 

6.  Dower  de  libero  tenemento  in  D,  and  made  her  dana?ui  of  the 
third  part  of  the  manor*  of  D.  and  S.  the  tenant  demanded  judg- 
xnent  of  the  writ,  becaufe  20  a^rcs  of  land  parcel  of  the  manor  of 
D,  exte/ids  mto  P.  And  there  it  was  argued  if  this  plea  fhall  abate 
all  the  writ,  or  only  for  the  faid  20  acres,  and  at  the  laft  by 
award  the  tenant  was  compelled  to  anfwer  to  the  remnant ;  quod 
nota.     Br.  Brief,  pL  28.  cites  33  H.  6^  4. 

7.  Precipe  quod  reddat  of  land  in  D.  S-  and  W.  the  tenant 
demanded  judgment  of  the  writ,  for  all  the  land  is  in  D,  ahfqui 
hoc  that  any  part  of  it  is  in  S.  or  W.  and  the  demandant  faid, 
that  100  acres  are  in  D.  and  100  acres  in  S.  and  the  reft  in  W* 
and  fo  to  iffue.     Br.  Brief,  pi.  32.  cites  34  H.  6,  45. 

8.  Entry  upon  the  ftatute  of  5  R.  2.  for  entering  into  the 
manors  of  H.  P.  atid  S-  and  one  mejfuage  1 00  acres  of  paflttrey  and 
20  acres  of  woody  and  40  acres  of  meadow  of  the  plaintiff'  in  Peckham, 
D,  and  5.  and  the  ^defendant  as  to  the  manors  pleadedy  that  he  did 
not  enter  contra  furmam  fiatutiy  and  found  againfl  himy  and  to  the 
reft  pleaded,  that  there  is  Eafi  Peckham  and  Wefl  Peckhanty  attd 
none  ^without  additicny  and  was  found  for  the  defendatit.  And  the 
queflion  was,  if  the  uTit  fliail  abate  in  all  or  in  parcel,  be- 
caufe by  fome  the  manor  fhall  be  intended  to  be  in  Peckham,  as 

'  Well  as  the  houfe  and  land ;  but  contra  per  cur.  and  that  the 
manors  fijall  be  intended  to  be  vills  in  themfelvesy  and  the  houfe  and 
land  in  Peckham  D.  and  S.  only  and  not  the  manorsy  and  therefore 
fhall  not  abate  but  in  part ;  and  the  plaintiff  fhall  have  judgment 
for  the  damages  of  the  entry  into  the  manors,  for  there  was 
taken  a  diverfity  per  cur.  when  the  plea  goes  to  the  a5fion  of  the  writ 
and  'when  to  the  writ  only  ;  for  where  it  goes  to  the  action  of  the 
writ  as  above,  and  where  parcel  is  in  ancient  demefnc  and  parcel 
in  the  guildable,  there  it  (hall  abate  for  parcel  and  ftaiid  for  the 
reft,  for  it  is  in  a  manner  one  bar ;  but  contra  where  it  goes 
merely  to  the  writ,  as  in  action  againft  two,  the  one  pleads  \i'\ry 
and  the  other  pleads  the  death  of  one  of  the  defendants  the  day 

«f 
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of  the  writ  purchafed,  it  goes  to  all  the  writ ;  note  the  diverfit]f 
per  cur.    Br.  Brief,  pi.  382.  cites  19  E.  4.  6,  7* 

(S,  a.  5)     Abatement  in  Part  or  in  all.    Where  the 
Adion  is  brought  for  feveral  Things, 

l»  T^EBT  of  20  L  10 1,  by  contraEl  and  10/.  hy  bondy  the  rfir- 
•*-^  fendant  nuaged  his  law  of  the  control  and  denied  the  bond^ 
and  he  performed  the  law,  and  the  bond  found  for  the  plaintiff y  by 
which  he  was  barred  of  lol.  and  recovered  lol.  Br,  Brief,  pU 
516.  cites  3  H.  4.  2. 

2.  Dehty  parcel  upon  a  leafe  for  yearSy  parcel  for  woriy  and  the 
refl  upon  buying  of  fluff ;  the  defendatit  to  the  leafe  faidy  that  ne  lejfa 
pasy  and  as  to  the  ivork  tendered  his  lawy  and  to  the  refl  tendered  the 
money  in  court y  and  to  the  firft  part  the  plaintiff  maintained  the  leafe^ 
and  to  the  fecond  refufed  the  lawy  fo  that  of  this  he  took  nothing 
by  his  writ,  and  was  amerced,  and  to  the  fhird  part  tenderedy  &c. 
he  received  ;V,  and  took  nothing  by  his  writ  of  thofe  two  parts, 
and  the  iflue  fufFered  of  the  other  part.     And  fo  foe  that  they 

[71]  {hall  not  abate  the  writ,  and  all  by  the  receipt  of  part  pending  the 
writ  5  and  fuch  matter  in  debt  38  E.  3.  as  it  was  faid  there.  Br. 
Brief,  pi.  121.  cites  11  H.  4.  55. 

3.  Intrufion  of  ward  fuppofing  20  acres  of  land  and  8  d.  rent  to  be 
heldy  Norton  prayed  judgment  of  the  writ  fuppofing  rent  to  be 
held,  for  rent  does  not  lie  in  tenure  /  but  per  Hank,  the  writ  is 
good ;  contra  Hill,  clearly,  for  in  writ  of  ward  of  the  heir  of  the 
mefne,  where  there  is  lord,  mefne,  and  tenant,  the  writ  fliall 
fay,  quod  terram  fuam  tenuit,  and  not  quod  redditum  tenet. 
And  there  by  him  nvhere  fuch  matter  comes  of  the  fhewing  of  the 
plaintiff  himfelf  the  writ,  and  the  count  fhall  abate  in  all,  and 
not  only  in  this  parcel,  and  to  be  good  of  the  land  ;  quod  xjota 
by  the  beft  opinion.     Br.  Brief,  pi.  123.  cites  11  H.  4.  82. 

4.  In  debty  if  the  count  be  for  arrears  of  rentfcrwce  as  to  parcel^ 
and  for  rent  upon  a  leafe  for  years  of  the  reftduCy  by  the  opinion  of 
Babbington  all  fhall  abate.  Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  45. 
cites  Mich.  10  H.  6.  5.  for  fuch  a£rion  does  not  lie  of  rent- 
fervice  at  the  common  law.     Quaere. 

Detinue  was  5.  ^iiXm\X^  of  two  nuritingSy  whereof  the  (me  appertained  to  the 
brought  by  plaintiff  and  the  other  noty  yet  it  goes  but  to  the  aftion  for  the 
deedlfJn^hn  ^^^>  ^^^  ^^  ^^  Other  the  defendant  anfwered  ;  for  the  writ  fhall 
his  count  it    not  abate  for  all,  by  the  beft  opinion.     Br.  Brief,  pi.  391.  cites 

appeared  tbt   g  H.  6.  C4. 

Me  ttpptr-      ^  ^  • 

talntd  to  bintf  and  the  itber  appertained  to  him  and  bh  feme  \  and  becaofe  hig  feme  was  no.t  named]  tt 

was  abated  for  the  one  and  ftood  for  the  other ;  quod  nou.   Br.  Brief,  pL  253.  cite«  38  H.  6.  24^  15* 

s.  P.  as  in  (J,  And  it  was  faid,  that  if  nmfly  dower  or  qfjife  be  brought^ 
^&esand  ^^^  ^^^  ^^^  ^^  generoly  and  the  plainty  demand,  or  count  is  of 
iiwr«  where  things  whereof  the  aSlion  lies  of  fome  and  of  fomt  not^  yet  the  writ 
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fhall  not  abate  in  all  but  in  parcel.    Br.  Brief,  pK  4S5.  cites  6  £«  rtoms  h  net 

.    -  map,  yet 

^  ^'  the  writ  fhaU 

not  abate  m  all.    Qto6  nota;  and  this  exceptipn  t^as' pleaded  to  fhe  count.    Br.  Brief,  pi.  14.  cites 

9  H.  9,  ro.  S.  P.  Roll.  Rept.  f^v  Arg.  cites  22  £•  4.  4.  9  H.  6.  ib. S.  P.  And  fo 

writ  of  dower  fliall  not  abate  for  all,  by  the  demand  of  dower  of  fuch  thing  of  which  a  feme  is  not  dow- 
9hk,  Qaasre ;  for  Babington  denied  it,  if  fuch  matter  be  acknowledged  by  the  plaintiflT.  Tbel.  Dig. 
%$y*  Jib.  16.  cap.  10.  f.  43.  cites  9  H.  6.  lo.  46.' 48.  54.  and  10  H.  6.  5.  and  fee  8  £•  4.  3,  9  H« 
7.  4*  32  H.  6.  28.  Brief  94.  5  £.  4.  89.  18  £.  4.  28. 

So  in  'voafie  in  a  bouje^  tnJ  krt-aking  of  a  loail  or  fale,  where  it  appears  tba^  noafie  dut  not  lie  for  the 
vjall  or  paU,  unlejs  it  was  co-vertd,  Sie  writ  /nail  not  abate  in  all,  as  if  the  party  had  confeffed  that  bis 
mfrit  bad  nst  Iain  in  part;  for  otherwife  it  is  where  it  comes  by  furmife  in  vtrit  or  declaration.  And 
£>iee  a  diverfity  between  a  confeiTion  of  the  pbintiiF,  and  where  the  thing  comes  of  the  furmife  of  the 
plaintiff  In  his  writ  or  declaration.     Br.  Confeflion,  pi.  18.  cites  \i  H.  6.  24. 

^0  in  ^eSment  of  the  tujiody  of  land  and  body  where  it  lies  not  of  the  body.  Arg.  Roll.  R.  307* 
citei  D.  23  £1.  and  9  ^  6.  54.  , 

7^  Where  a  writ  is  brought  fat  fever al  f urns ^  it  is  in  nature  of  Where  debt 

2  feveral  a£bions ;  fo  that  though  it  be  void  as  to  one,  it  is  well  /*''  i^^^^ 
enough  fjpr  t^  other,  it  being  ©/i/^  a  mifprijion  in  his  writ  or  count;  brought  at 
iut  nvhere  one  brings  an  (i^ion  for  tv/a  things ^  and  Jhews  by  his  «pon  the 
owaxonfcffion  that  for  the  one  he  had  not  any  caufe  of  aBion  or  is  H  ^J|^"^<*^ 
have  another  a£Hon  it  is  otherwife ;  per  cur,  Cro.  J.  104.  pK  /fo.  40 1.  cor- 
Mich.  3  Jac.  B.  R,  dies  xo  H.  6.  5.  41  E.  3.  2.  9  H.  6.  10.  9  ruptivelent; 
H.  7.  3.' »  H.  7.  34.        '                     ^  ^^,^^ 

the  ftatute  fuc^-a  day,  and  that  he  lent  20 1.  &c.  againft  the  ftatute,  but  fays  not  corruptive.  The* 
this  it  ilKai  to  the  20 1.  for  want  of  the  word  corruptive,  yet  htxiif^  gaod  for  part  he  fhall  have  judg« 
ment  for  that  part,  for  'tis  in  the  nature  of  two  feveral  alliens  }  and  though  it  be  v^  for  one,  yet  it  is 
wiell  enough  for  the  other,  being  it  is  but  a  mifprifion  in  bis  writ  or  count,     Cro.  J.  104.  pi.  40.  Mich. 

3  Jac.  B.  R.  Woody  ▼• 

8.  JVhere  a  man  brings  a&ion  for  two  things  and  of  his  own  s.P.byCok* 
Ihewing,  it  appears  that  he  cannot  have  aflion  or  better  writ  for  Ch.  j.Roii. 
one  of  them,  there  the  writ  (hall  not  abate ^/Sr  the  whoky  but  fhall  cjfe  of  BuU 
ftand  for  that  which  is  good ;  but  when  a^man  brings  a£lion  for  len  ▼.  God- 
tnvo  thingSy  and  it  appears  that  he  cannot  have  his  writ  for  the  2!Ils^  c'* 
one  thing  but  may  have  another  in  *  another  form,  then  the  writ  cited  Arg.' 
Iball  abate  in  the  whole,  and  fhall  not  fland  for  that  which  is  s^und.  285* 
'good.  By  the  Reporter.  11  Rep.  45*  b.  Mich.  la  Jac.  in  God-  ~„j^i^^^ 
frcy's  cafe.  Sgl^Arg.-I 

C.  Hiil.  of  C.  B.  209.  cites  S.  C.  New  Abr.  12.  the  laft  pica,  citec  S.  C.  in  the  very  wordi 

of  C.  Hlil.  of  C.  B. 

(T*  a)    Againft  one,  where  it  fhall  abate  againft  the 

other. 

1.  |T  was  faid  by  Herle,  that  in  trefpafs,  If  the  writ  abates  by  G.  Hift.  of 
-■•  plea  of  one  as  to  the  form^  it  (hall  abate  againft  all,  though   ^'^'  ^^_^' 
the  others  had  before  pleaded  to  iflue.     But  the  one  may  abate  the  cordingiy. 
Hurit  as  to  the  matter  as  by  reafon  of  mifprifion  of  a  name,  &c. 
Yet  the  -mil  Jhall  ^and  againjl  the  others.     Thel.  Dig.  236.  lib. 
16.  cap.  10.  1.  2.  cites  6  E.  3.  278. 

2.  Precipe  quod  reddat  againjl  E»  and  N.  and  E*  Jhid  that  N. 
is  his  nn/lein,  and  N.  faid  the  like,  by  which  he  went  fine  die,  and 

Vol.  I.  G  £.  p^^-^aded 


72  '  Abatement 

JB,  pleaded  io'lfk  wi^  btcai^e  rtotu  it  appears  thai  N.  had  nathhtg  iTSt 
day  of  the  writ  pffrcha/ed^Jk  non  allocatur ;  for  he  is  tenant  to 
the  writ,  and  the  other  is  ^  dffdmfner,  and  therefore  all  vefted 
in  the  other,  by  which  he  was^  Mlu:4^  to  anfwer.  Br.  Brief| 
ph  147.  cites  21  £•  3.  14.  "  • 

3.  Writ  of  audita  querela  may  abate  againft  fomc  of  the  ii> 
fendants^or  nontenure,  and  ftand  againft  the  others*  Thel.  Dig* 
236.  lib.  i<5.  cap.  lo.  f.  15.  cj|c$  Pafch.  25  E.  3.  41.  ' 

4.  Pracipe  quod  reddat  again/l  2,  loho  ivaged  their  law  of  non* 
funtmonsp  and  at  the  day  the  one  came  and  did  it^  the  other  made  di^ 
faulty  by  which  the  demandant  recovered  the  moiety fZnd  the  writ 

abated  for  the  other  moiety ;  but  'twa^  faid,  that  had  there  been 

view,  then  by  the  ley  gager  of  the  one  all  {hall  abate ;  for  the 

one  cannot  be  fummoned  witliottt  the  other*    Br.  Brief,  pL  4699 

cites  41  £.  3.  2. 

S.  p.  Br*  5«  It  was  adjudged,  that  mifno/mer  in  trefpafs  rf,fne  ff  the  do* 

Brkf;  ^.      fendants  (hall  not  abate  the  writ,  but  agaii^  him  only,  and  not 

te'.'a?^.   •g^^^ft  ^  companions,    Br*  Brief,  pi.  355.  ches  5  E.  4.  2» 

and  To  of  ill       6.  In  formcdon  againft  the  baron  andfemcy  and  two  others^  the 

•dditioo.       f^Q  pleaded  nontenure,  and  the  baron  and  ftme  pleaded  in  bar,  and 

were  at  iflue,  and  the  other  2  prayed  judgment  that  tl^trrit 

ihould  abate  againft  them  ;  and  by  two  or  three  ^iltices,  they 

fliall  not  have  judgment ;  for  if  judgment  fhall  be,  the  writ  {haU 

ablle  againft  all  \  for  it  cannot  abate  againft  fome  but  againft  all,  hit 

the  2  Jball  go  quit,  and  no  continuance  jhall  be  againft  them,  nor  the 

demandant  is  not  compellable  to  maintain  that  tenants  as  thewTit 

fuppofes,  unlefs  he  will  \  but  Tsy  one  of  the  prothonotaries,  the 

writ  {hall  abate  againft  the  two.    Quod  nota.    Br.  Brief,  pi.  335* 

cites  5  £.  4*  125. 

Show.  75.         7*  J-  S.  brought  trefpafs  againft  A.  and  afterwards  brought  tref* 

8.  C.  adjor-  pafs  agauift  A*  and  B.  for  the  fame  trefpcfs  s  and  they  both  plead 

c  *"  b""~    this  matter  in  abatement.    It  was  obje<5ed,  that  if  this  be  a  plea 

S^c/adior-  ^r  A.  it  is  not  fo  for  B.    -Holt  Ch.  J.  doubted,  but  the  other  3 

aatur.  inclined  that  the  plea  was  good  as  to  both  defendants.     Carth. 

^6.  Mich.  I  W.  &  M.  in  B.  R.  Rawlinfon  v.  Oriett  &  Benfon. 
Kew  Abr.  8.  If  there  be  2  executors^  and  one  is  named  of  D.  and  fays  he  y 

11.  in  the  ff  c.  the  writ  {hall  abate  againft  both,  becaufe  they  are  bo& 
ame  wordi.  ^^  reprefentatives  of  one  perfon,  and  muft  both  be  legally  fum- 
moned J  as  they  are  both  but  one  perfon  in  the  eye  of  the  law,  the 
pl^ntiff  cannot  proceed  againft  the  one  without  the  other ;  but 
£  73  ]  i^  ^^^8  cafe  the  other  defendant  will  be  obliged  to  plead,  though 
the  defendant's  plea  in  abatement  {hall  be  firft  determined,  and 
if  it  be  found  for  him,  {hall  abate  the  writ  in  toto.  G.  Hift.  of 
C*  B.  200. 

9,  If  there  be  2  ^  more  plaintiffs,  a  difability  in  one  of  them 
Ihall  (lop  the  others  proceedings  on  their  writ ;  for  as  they  have 
made  it  a  joint  demand,  the  defendant,  by  difabling  one  of  thern^ 
ihews  the  others  have  no  right  to  proceed  j  for  they  cannot  all 
recover,  and  the  writ  has  fuppofed  them  all  to  have  ^  equai 
right.    G.  Hift.  of  C.  B,  204, 


d&ateimnt;  73 


(U.  a)     Writ  abatable.     Made  good  by  what* 

t.  T  N  v}rii  de  tationahiVi  parte^  the  tenant  pleaded  that  they  held 
-■  in  common  the  day  of  the  writ  purchafed  j  judgment  of  ihc 
writ ;  to  which  the  demandant  replied  that  the  tenant  held  now  in 
feveralty^  &c.  yet  the  writ  was  abated }  for  it  is  not  like  to  the 
purchafe  of  parcel  made  by  the  tenant  pending  the  writ  j  for  in 
this  Ia(t  cafe  the  tenant  cannot  plead  the  nontenure  of  parcel  ^ 

the  day  of  the  writ,  &c.  without  afligning  that  he  is  tenant  at 
the  time  of  the  plea  pleaded,  and  fo  the  writ  (hall  be  held  for 
good.  Thel.  Dig»  219.  lib.  16.  cap.  3.  f.  I.  cites  Hill.  2  £•  2» 
Brief  780. 

2.  If  the  tenant  recovers  y  and  has  execution  agalnjl  ajlranger  of  So  If  a  mas 
thofe  tenements  pending  the  writ,  it  is  good.  Thel.  Dig.  210.  *»""««  ^-^ 
lib.  16.  cap.  3.  U  3.  cites  raich.  8  i..  3.  400.  and  22  L.  3.  8.        quod  redd«t 

^  againft  ano- 

thcTy    and  pending  the  surit  the  defendant^  tpho  bad  noth'wg  htfvr*  *,  newer i  the  land  in  demetnd 
^nd  fnters,  there  the  writ  by  this  is  made  good.    Qaod  nou  by  award.     Br.  Brief,  pj.  189.  cittt 

*  S$  I/he  tidtes  a  furrender  tfit-y  per  Littleton.     Br.  Brief,  pi.  379.  cites  18  £.  4.  18,  19. 

3.  But  if  he  comes  to  the  tenements  by  de/cent,  the  writ  fliall  S.  P.  Arg. 
abater  Thel.  Dig.  219.  lib.  16.  cap.  3.  f.  3.  cites  Pafch.  B  E.  ^.p.^^^J!' 
3.  400.  and  22  E.  3.  8.  and  18  £.  4.  27.  and  32  E.  3.  Brief  cites 41  e\ 
apo.  and  41  E.  3.  5.  3*  $•  «  H;^ 

0*  X.  15  J«4 

4*  26* 

4.  It  IS  faid  that  in  ajftfe  and  qttare  impedit  the  defendant  may 
make  himfelf  dijfeifor  and  dijlurher^  who  was  not  diffciror  nor 
difturber  b^re  the  writ  pirrckafed,  &c.  viz.  by  counterpleading  of 
die  adion  or  title  of  the  plaintiff,  but  not  by  delays  made  in  the 
fuit.  Thel.  Dig.  219.  lib.  16.  cap.  3.  f.  4.  cites  Mich.  17  E.  3. 
71.  and  34  Afl'.  3.  and  44  Aff.  31. 

5.  If  writ  be  brought  agalnji  him  in  reverjion^  living  the  tenant  But  whei* 
for  lifii  and  after  the  tenant  for  life  dies,  the  writ  (hall  not  be  ***"e  is  re- 
made good ;  for  he  is  in  by  title  in  law.     Thel.  Dig.  219.  lib.  16.  ^Tteff,  '«<! 
cap.  3.  f.  6.  cites  Trin.  30  E.  3.  4.  and  Hill.  31  E.  3.  Brief  336.  the  kvUt  h 

hr  ought 
mgainfl  htm  in  reverfizn,  and  after  the  writ  purchafed  the  tenant  by  the  curtefy  furrenders  to  him  in  rt^ 
t*erJLny  and  dies  after  the  jur render ^  yet  the  writ  is  good,  notwithl^andtng  this  defcent  after  the  fttr« 
reader.     TbeUDig.  219.  lib.  i6*  cap.  3.  f.  9.  citts  Mich,  i  H.  6.  i. 

6.  Affife  in  0.  The  defendant yJi///  that  the  tenements  are  in  B, 
and  not  in  O,  Judgment  of  the  writ,  and  ify  &c.  he  holds  jointly 
by  charter  with  N.  not  namedy  &c.  And  by  the  opinion  of  the 
court,  becaufe  by  the  firfl  plea  he  has  pleaded  to  the  affife^  and  has 
pleaded  ill  naming  of  the  vill  as  fole  party y  'he  has  loft  the  advantage 
of  the  jointenancy.     Br.  Brief,  pi.  299.  cites  30  Aff.  2. 

7.  Writ  brought  again/1  baron  alone y  of  tenements  which  h^ 
held  jointly  with  his  feme  the  day  of  the  writ  purchafed,  fhall  not 

be  made  good  by  the  death  of  the  feme  pending  the  writ.     TheL     t  74  3 
Dig.  219.  lib.  16.  cap.  3^  f.  7.  cites  Pafch,  32  E.  3.  Brief  290. 
amd  Mich.  1 8  H«  6.  26*  accordingly. 

0  2  8.  Debt 


74  abatement; 

Br.  Nona.  8.  Deh  by  J,  D.  prior  of  the  friars  of  S.  The  defendant  f(^ 
ilT^x^'s.  ^^^  ^fi^  ^^^  ^  continuance  the  plaintiff  reftgned ;  judgment  of  the 
ci-Thel.  writ,  and  did  tiot  fay^  and  fo  not  prior;  for  it  may  be  that  he  rc- 
Dig.  219.  figned,  and  was  re-elefted  before  the  return  of  the  writ  i  and  yet 
3.  V/g.cUcs  ^^  ^^  opinion  was  that  it  is  a  good  plea.  Br.  Brief,  pL  134. 
s.  c.  that    cites  9  H.  5.  i4 

writ  which 

abates  by  refignatton  fball  not  be  made  good  by  relation ;  but  add»  Quaere. 

Ifaftionof  p,  ^0  whcrc  a  feme  file  brings  aBion^  and  tales  baron  y  tvho  diet 
brought        before  the  writ  returned^     Bn  Brief,  pi.  134,  cites  9  H.  5.  i. 

egatrft  afeme^  and  flie  has  a  baron,  which  baron  diet  pending  the  %erit,  yet  the  writ  it  abatable;  for  it 
was  never  good  j  per  Littleton  J.     Br.  Brief,  pi.  380.  ciics  z8  £.  4.  25. 

10.  Qusere  where  a  man  is  outldided  pending  his  writ,  and 
obtains  a  pardon  pending  the  writ,     Br.  Brief,  pi.  134.  cites  9  H. 

$.  P.  per  J  I.  But  purchnfe  petuling  pracipe  quod  reddat  makes   the  writ 

bI? Brief,     8^^-    B^-  ^^''^^>  P^-  ^34.  cites  9  H.  5.  I. 

pi.  379.  cites  18  £•  4.  18,  19.— —S.  P.  Arg.  Ld.  Raym.  Rep.  476.  citei  41  E.  3.  5.  v  H.  6. 
i«   i3  E.  4*  26.  '   But  if  vtrit  be  brought  agAind  one  who  has  nothing  the  day  of  the  writ  por- 

chafed,  and  be  after  purcbajes  the  tenem<nts  to  limjelf  and  to  another  jointly,  8ec»  in  fuch  cafe  the  writ 
Is  not  made  good,  but  it  fliall  abate.  Thel*  Dig.  219.  lib*  16.  cap.  3.  f.  5.  cites  Pafch.  18  £.  3. 
14. 

12.  \n  q/Jife  of  tenements y  parcel  in  franchife,  and  parcel  out,  one 

of  tlie  tenants  demanded  judgment  of  the  writ  for  this  caufe, 

&c.     To  which  the  demandant  replied^  that  the  writ  was  brought 

againfl  one  of  the  bailiffs  of  the  fratichifiy  and  fo  the  writ  good ; 

to   which    the   tenant  faidy    that  this  baiVff  was   difchargedy    and 

another  chofiy  &c.  yet  the  writ  held  good,  inafmuch  as  it  was 

well  purchafed.     Thel.  Dig.  219.   lib.   16.   cap.  3.  f.  10.  cites 

H.  10  H.  4.  9. 

And  it  ii  1 3.  In  precipe  quod  reddat,  if  the  demandant  enters,  pending  the 

held  by         writy  the  writ  is  abateable,  but  if  the  tenant  reenters  the  writ  is 

jtlsa^Mi^'   good.     Thel.  Dig.  188.  lib.  12.  cap.  21.  f.  22.  cites  Trin.  4  H. 

tnaintenanct     6.  27*    34  H.  6.  9.    and  5  H.  7.  7-  41* 

9f  the  writ 

tgainft  fuch  entry  or  difTeifin  pleaded,  to  fay  that  the  tenant  it  now  tenant y  M^fuppefed  by  the  mrtt. 

Thel.  Dig.'  188.  lib.  i2.  c»p.  21.  f.  22.  dtea  Pafch.  8  £.  3.  388.  but  fays,  fee  chat  this  is  denied 

ky  Fitzh.  Pafch.  26  H.  8.  i.  7. 

14.  In  formedon,  the  tenant  alleged  defcent  to  him  and  another, 
and  that  partition  was  tnade  between  them  by  prochein  amy,  emd 
this  land  was  allotted  to  him ;  and  therefore  he  prayed  aid  of  the 
other,  and  that  the  parole  demur ;  and  the  other  alleged  the  par^ 
tition  to  be  void,  becaufe  it  was  by  procheiti  amy ;  and  therefore  the 
Other  pleaded  to  the  writ,  for  if  the  partition  be  void,  the  writ 
ought  to  be  brought  againft  both  :  et  non  allocatur  ;  for  by  the 
M  prayer y  he  has  affirmed  the  writ  good ;  per  cur.  Br.  Brief^ 
pi.  12.  cites  9  H.  6.  5. 

15.  precipe  quod  reddat  is  brought  in  S.  where  the  land  is  in 
jD.  the  tenant  accepted  the  writ,  and  vouched,  and  the  vouchee 
entered  into  the  warranty y  and  pleaded  in  bary  where  he  might  have 
pleaded  this  matter  to  the  place,  and  fo  he  loft  the  advantage ;  for 

he 


lie  cannot  abate  the  writ  for  this  miftake  of  the  vill,  becaufe  the 
tenant  has  affirmed  it^  but  for  that  he  might  have  drove  him 
bom  the  place.     Br.  Brief,  pi.  i86.  cites  22  H.  6.  I2>  13. 

16.  Where  writ  is  abateabUy  as  by  jointenancyy  feverat  tenancy^ 
mifnofmery  'mr  by  taking  of  baron  by  the  4>laintiff  pending  the  writ, 
and  the  like,  if  the  party  pleads  and  admits  it,  he  fhall  not  have 
writ  of  error  after ;  but  where  the  writ  is  abated^  as  by  death  [  75  y 
pending  the  writ,  and  the  party  admits  it,  yet  there  he  ihall 
have  writ  of  error  after ;  per  Pigot  and  Choke,  Br,  Brief, 
pi.  379.  cites  18  £•  4.  iS^  19. 


(W.  a)     The  Order  of  Pleading.    . 

Ip  'T^HERE  ought  to  be  good  regard,  that  no  word  or  fentence 
-*•  in  a  writ  be  writ  before  or  after  another,  contrary  to  the 
uf uniforms  fed  quod  habeat  in  verbis  cancellarise  ordinatam  dif- 
pofidonem  &  verborum  ordinem  ;  otherwife  it  (hall  abate.  Thel. 
Dig,  104.  lib.  10.  cap.  12.  f.  i,  cites  Bra£V.  188. 

2.  The  order  of  pleading  is,  ift.  To  the  jurifdi^ion.     adly.   And  ifhe 
To    the  *  perfon.      3dly.  To  the  count.      4thly.  To  the    writ,  ^f  j,,^^^/"J^ 
And  5thly.  To  the  aStion.     And  if  he  fails  of  any  of  thefe,  he  has  affir  rod 
Ihall  not  go  back  again,     Br,  Exception,  pi.  i.  cites  17  E.  3.  74.    thefirft 

znattrr.  Br. 
Pleadii^y,  pi.   14.  cites  35  H.  6.   xz.  per  tot.  cur.  ■       Br.  Exception,  pi.  5.  cites  35  H.  6.  ix* 

S.  P.  per  cur. Co.  Litt.  303.  a.  accordingly,  and  that  the  plea  to  the  perion  muft  firft  be  to  the 

perfon  of  the  plaintiff,  and  then  to  the  perfon  of  the  defendant. R.  S.  L.  3.  cites  Kitchin  95. 

That  the  plea  to  the  jurifdiflion  is  called  ^  foreign  plea,  becaufe  it  either  alleges  that  the  matter  ought 
to  be  tried  in  another  court,  or  elfe  refufes  the  judges  as  incompelentj  for  that  the  matter  in  queftion  is 
not  within  his  jurifdidion.  The  pleas  to  the  perfon  of  the  plaintiff  are  there  faid  to  have  been  6>  vis. 
vilUinagr,  cuiicwry^  aliny  out  of  p'meSiionf  frofffcd  in  re/igien,  and  exrommuricatlon :  that  the  pleas 
to  the  count  are  for  variance  between  the  vjr'it  or  ccunty  or  Jptctaby  and  record^  and  for  ur.ccrrairty  in 
thf  plaint  or  count :  that  the  pleas  to  the  writ  are  for  variance  between  the  writ  and  regfterf  unctrtaintyt 
death  of  partixSy  mifr.ofvury  joint enancy,  and  the  like  :  that  thofe  to  the  *rit  arc,  where  one  pleaida 
foo^e  njatter  which y&c^vi  tbe  plaintiff  bad  no  cauje  a  have  that  norit  brcigbt^  but  fotne  ctber  writ*  G. 
Hii^.  of  C.  B.  40,  41,  42.  fays,  5thly  to  the  ail'.cn  of  tie  ovrir,  and  6thly  to  the  aftion  itfeffin  bar 
thereof}  and  fays,  this  is  the  natural  order,  becaufe  by  this  order  each  fubfcquert  plea  admits  the 
former.  As  when  he  pleads  to  the  perfon  of  the  plaintiff,  he  admits  the  jurifdi^ion  of  the  court; 
for  it  would  be  nugat^^  to  plead  any  thing  in  that  courts  that  has  no  juriJdiFtion  in  the  cafe.  When  he 
f  leads  to  the  count,  be  allvwt  that  the  plaintiff  is  cble  to  come  int^  that  court  to  implead  him,  and  he  may 
there  be  properly  impleaded  ;  but  in  pleading  to  the  count  be  doe:  not  admit  the  ^vrit  to  he  goody  yet  if 
the  count  be  vidous,  the  writ  is  conCequently  deitroyed ;  for  though  the  writ  in  itfelf  tnty  ^  good,  yet 
it  is  not  purfued  :  but  in  pleading  to  the  vrrit  be  admits  the  form  of  the  cunt,  becaufe  by  an  objedlion  to 
the  form  of  the  writ,  he  allows  the  count  to  be  fufficient  in  form  ;  if  the  writ  be  good,  it  is  not  to  any 
purpofc  to  object  to  the  form  of  fuch  writ,  if  the  form  of  the  count  be  thereupon  infufficicnt :  but  if 
the  count  be  in  fubftance  Tariant,  the  defendant  may  Aew  it  any  time  in  arreit  of  judgment,  becaufe 
the  court  has  'no  authority  to  proceed  in  a  matter  of  fubllance  dlArrent  from  the  original,  if  a  man 
pleads  to  the  a£f ion  cf  the  purity  he  allvtvs  both  tb*  form  of  the  count ,  and  the  writ  \  for  if  he  admits, 
that  if  the  form  of  the  writ  and  count  were  adapted  to  the  plaintiff's  cafe,  that  fuch  form  is  good  and 
fufficient,  fines  to  objed  to  the  a^ion  not  quadrating  to  the  plaintiff's  cafe,  docs  admit,  that  if  it  be 
TuJed  by  the  count,  that  it  does  allow  that  the  plaintiff  has  before  the  court  a  count  in  form  fufficient. 
If  the  defendant />/;j</x  in  bar  to  the  d^ion,  be  admits  the  frm  of  the  writ  and  cour.t ;  for  he  anf.vers  to 
the  right  in  demand,  and  puts  that  right  in  iffue,  and  thereby  admits  that  there  is  a  fnfficien:  form  to 
put  in  iffue  \  and  therefore,  though  a  man  pleads  non  affumpfit  moJo  Sc  forma,  yet  the  m^do  U  fcMma 
^oes  not  traverfe  the  form  of  the  writ  or  count,  but  the  lubftancc  of  the  promilc  only  ;  which  is  the 
true  reafon  why  you  may  give  another  promife  in  evidence  different  in  time  and  place  qwotioned  in  the 
duration,  though  not  different  in  fubllance. 
*  S»  titt  Courts,  alien,  ftc*  and  recufaot  (d). 


G  3  3.  ThcL 


3.  TKcl.  Dig,  of  Writs,  lib.  10.  cap.  i.  f.  ai-  fays,  feeMiclu 
30  E.  3,  20.  how  the  order  is  obfcrved  well ;  firft,  excoTTtmutti^ 
cation  to  the  per/on  cfthe  plaintiff  before  full  defence  made^  and  after 
to  tie  county  and  then  to  the  writ  for  default  of  the  place  in  the  writ  $ 
and  after  that  contra  pacem  was  in  the  writ»  which  ought  not 
to  be,  &c.  and  efter  to  the  oBion* 
Aman  ijia'l  4.  It  was  held,  that  after  plea  to  the  ivrit^  a  man  may  plead 
thlwunt^    /<>  the  f natter  of  the  count.     Thel.  Dig.  lib.  10.  cap.  i.  f.  19.  cites 

after  pic*  to   l^lich.  24  E.  3.  47.  35. 

the  writ;  .^ 

but  as  amicus  curia  a  man  may  Jheio  matter  of  parent  \n  the  ^nt.     Thcl.  Dig.  of  Writs,  lib.  20. 

cap.  X..  U  30.  cites  Mich.  19  H.  6.  10,  11.  and  4  H.  6.  i6.  and  H.  20  H.  6.  19. 
P     ^  «.  In  debt^  the  defendant  took  exception  f  the  writ  for  certain  caufes,  and  they  wQte  ruled 

L  7^  J      againft'him,  and  afttr  he  took  excepticn  to  the  county  and  was  not  fuf7cred>  becaufe  he  had 

pleaded  to  the  writ  before  \  quod  hota.     Per  Marktiam,  it  is  matter  apparent  in  the  count  \  and  therefore 

a  firanger  may  aver  it  as  amicus  curia,  to  inform  the  court  for  error,  by  which  ^  was  admitted  to 

aver  it  to  the  court,  and  not  otherwife.     Quod  nota.     Br.  Exception,  pi.  i.  cites  yj  H.  6.   xo. 

Pleas  in  ^,  By  exception  to  the  count  the  writ  fliall  abate ;  for  there  is 

^t^Tthe      ^^  other  judgment  of  it  but  quod  querens  nihil  capiat  per  breve 
count frfiy     fuum.     Br.  Brief,  pi.  14.  cites  9  H.  6.  10. 

and  after  to 

the  writ  \  but  to  the  matter  of  the  count  a  man  may  plead  after  hft  has  pleaded  in  abatement  of  the 

writ.    Fin,  Law  870.  363. 

'  •  6.  In  ivafle  in  A.  and  B*  the  I  ft  exception  was  to  the  count; 
the  2d  t*wo  dalesy  and  none  'without  addition  ;  the  3d  that  A.  is  a 
hamlet  of  B,  and  the  4th  that  B.  is  in  A.  end  not  a  vill  by  itfelf 
Thel.  Dig.  of  Writs,  lib.  10.  cap.  i,  f.  29.  cites  Mich,  9  H.  6% 
42. 


^;  "''p^^  (X.  aV    Pleas  to  the  Writ. 

of  the  con-  ^  ^  ' 

ciufion,  fee 

(C.  b)  X.  pLEAS  to  the  writ  are,    ift.  Such  as  are  apparent  in  the 

^  writ.  And  of  this  the  defendant  may  at  all  times  take 
advantage.  2dly,  Such  as  tefl  upon  the  defridafifs  plca^  as  mif- 
nofmeri  jointenancy,  nontenure,  non  habetur  aliqua  talis  villa, 
or  over-dale  or  nether-dale  of  the  place  where  tttfc  adion  is  laid, 
and  not  of  which  the  defendant  is  named,  unlefs  in  cafes  nvherc 
outlawry  lies ;  or  that  the  lands  lie  in  A.  and  not  in  B.  which 
pleas  the  defendant  is  bound  to  take  in  time,  and  have  a  care 
that  he  be  not  concluded  of  them  by  his  general  appearance, 
continuance,  or  imparlance.  3dly.  Obferve,  that  if  tlie  de- 
fendant for  matter  apparent  in  the  writ,  pleads  in  abatement 
thereunto,  that  he  fhall  both  in  the  beginning  and  ending  thereof, 
pray  judgment  of  the  writ,  viz.  petit  judicium  de  brevi  pradiSOf 
&c.  but  \ifor  matter  out  of  the  writ,  as  excommunication,  then 
he  fhall  pray  judgment  in  the  conclufion  of  his  plea  only.  Brown's 
Anal.  5. 

2.  Scire  facias  upon  a  fine  by  the  heir  of  him  in  the  remainder  \ 
the  tenant  faid  that  the  fine  was  to  H.for  life,  the  remainder  to 
the  father  and  mother  of  the  plaintiff  in  tail,  and  that  the  mother 
of  the  plaintiflF,  after  the  death  of  the.  tenant  for  Hfe^  entred  into  the 

land^ 
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kfl^  and  was  feifed  by  force  of  the  fine,  judgment  tfthe  vmtg 
and  admitted  a  good  plea  to  the  writ.  Quaere  if  it  be  not  to 
ihe  2£kion  of  the  writ ;  and  the  other  faid  that  H.  infeofied  his' 
mother,  and  prayed  execution.  And  per  Perfey,  Kirton,  and 
Clapton,  this  is  a  furrendery  and  fo  feifed  by  force  of  the  fine^ 
and  if  the  faid  H.  tenant  for  life  had  charged  and  infeofied  him 
in  remainder,  yet  he  (hould  hold  charged  for  life  of  the  tenant 
for  life,  and  not  after  ;  and  yet  Belknap  awarded  the  writ  good. 
Quod  mirum  I     Br.  Scire  Facias,  p).  C3.  cites  50  £4  3.  6. 

3.  Interlining  in  2tt>ond,  and  the  writ  is  made  according  to  it, 
fhall  not  abate  the  writ  ^  ^r  Thim.     But  a  rafure  goes  to  the 
a£lio%  but  the  variance  by  the  interlining  is  to  the  writ ;   per  ^ 
Hort.     Br.  Brief,  pi.  129.  cites  14  H.  4.  18. 

4*  Where  the  tenant  pleads  the  entry  of  the  demandant 
pending  the  writ,  he  ftiaU  conclude  to  the  writ,  &c.  Thel. 
Dig.  21^  lib.  15.  cap.  4.  f.  5.  cites  4  H.  6.  27.  Mich.  34  H» 
6*  8.  and  4  £.  4.  35. 

5.  Where  a  man  pleads  that  the  plaintiff  is  an  alien  bom,  or 
m  villein,  or  outlawed,  he  may  choofe  to  conclude  to  the  writ, 

or  ta  the  a£bion.    Thel.  Dig.  215.  lib.  15.  cap.  4.  f.  4.  cites    [  77  1 
HiU.  32  H.  6.  27.  and  16  H.  7.  n. 

6.  Annuity  oi  lis.  per  ann.  by  prefer tption.     The  defendant  faid 

that  he  held  the  advowfon  of  D.  of  him  by  lis,  per  ann,  which  is  the 

fame  retity  and  dcm2Lndcd  Judgmefit  of  the  writ,  and  the  defendant 

was  awarded  to  anfwer  over  j  for  //  is  only  argument.     Br.  Briefj 

pi.  30.  cites  33  H.  6.  34- 

7.  In  trefpafs  of  goods  taken,  the  defendant  may  fay  that  the 
plaintiff  bailed  them  to  him,  and  fo  he  may  have  writ  of  detinue  ^ 
judgment  of  the  writ ;  this  is  a  good  plea ;  per  Choke  J.  Quod 
non  negatur,     Br.  Brief,  pi.  340.  cites  2  £•  4*  25. 

8.  Plenarty  by  6  months  of  the  prefentation  of  a  flranger  is  no  Br.  Qutrt 
plea  for  the  incumbent  to  plead ;  per  tot.  cur.     For  it  is  not  to  the  lmpcd»t, 
writ:  for  he  does  not  give  a  better  writ  againft  any  perfon  JjjJst'c* 
certain,  nor  it  is  not  to  the  aBion  ;  for  it  does  not  intitle  him  to 

the  patronage.     Br.  Plenarty,  pi.  9.  cites  16  £.  4.  11. 

9.  In  cefiavit,  if  the  tenant  fays,  that  he  holds  of  the  plaintiff 
hyfeveral  tenures,  and  not  by  one  intire  payment,  this  goes  to  the 
writ,  and  not  to  the  _a£lion ;  per  cur.  Br.  Cefiavit,  pi,  42. 
cites  10  H.  7.  24. 


(Y.  a)     Pleadings  to  the  Adion  of  the  Writ. 

I.  T    AST  feifin  in  writ  of  poffeffton  without  title  is  to  the  writ, 
"**^  and  by  title  it  is  to  the  aftion  in  every  writ,  but  in  writ  of 
right.     Br.  Mortdanceftor,  pi.  16.  cites  5  AfT.  i. 

2.  Debt  upon  a  bond  *v  J,  T.  grocer  of  L.  which  words  (grocer 
tf  L.)  were  interlined  m  the  bond,  and  Horton  pleaded  it  to  the 
writ.  Thim.  Ch.  J.  faid,  that  that  which  is  interlined  //  only  to 
give  addition,  and  therefore  the  plea  goes  to  the  a£tion,  and  not 
to  the  writ,  by  which  he  awarded  that  the  defendant  anfwer, 

G  4  contrary 
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contrary  to  the  opinion  of  Hank,  and  Hfll^  two  of  the  oikct 
'  juftices.     Br.  Variance,  ^1.  85.  cites  14  H.  4.  18. 

3.  Avowry  becau/e  the  pJaintijf  held  4  rod  of  land  by  los.     The 

pLuntsfffaid  that  he  held  two  houfes  by  ^s,  abfque  hoc  that  he  held  the 

4  rod  by  10s.     Judgment  of  the  avowry.     And  per  Martin  and 

Hull,  this  is  to  the  a£iion  of  the  avowry,  and  not  in  abatement 

of  the  avowry ;  but  if  he  fays^  that  the  four  rod  are  held  by  one 

fervicej  and  the  two  houfes  by  other  fervicesy  this  is  a  good  plea  in 

abatement  of  the  avowry.     Br.  Avowry,  pi.  49.  cites  5  H.  5.  4^ 

'4.  Quare  impedit  quod'^permittat  ipfum  ^c(cnt2xc  ad  ecc^fi^m 

de  B,    Wefton  demanded  judgmeift  of  the  writ;    for  the  dtm 

fendant  is  parfon  of  H.  and  B.  is  a  chapel  and  parcel  of  H  and 

thofe  of  B.  take  their  facrament  at  H.  and  B.  is  only  a  chapei 

of  cafe,  and  has  been  adjoined,  and  is  parcel  of  the  church  of 

H.  time  out  of  mind,  and  demanded  judgment  of4he  writ ;  and 

per  Newton,  this  goes  in  bar,  and  not  to  the  writ.    Br.  Quarc 

Impedit,  pi.  76.  cites  8  H.  6.  32. 

5.  Detinue  of  2  deeds^  the  one  by  which  A*  leafed  to  W.for  Efe^ 
the  remainder  to  the  plaintiffs  and  the  other  by  which  A.  releafed  all 
his  right  to  the  faid  tenant  for  life^  who  is  dead.  And  the  bell 
opinion  was,  that  becaufe  the  one  Seed  appertained  to  the 
plaintiff,  and  the  other  not,  it  goes  to  the  aBion  of  parcel^  and  not 
only  to  the  writ ;  for  acfion  may  lie  in  parcel^  and  in  parcel  not,  ai 
of  dower  of  land  in  common,  or  praecipe  quod  reddat  of  land 
and  advowfon,  and  the  like;  but  if  a  wan  confeffes  that  his  aBion 

[  78  3     does  not  lie  in  parcel^  or  if  it  be  falfe  in  parcel^  it  goes  to  all  the 
writ.     Note  the  diverfity.     Br.  Brief,  pi.  18.  cites  9  H.  6.  54. 

6.  Where  a  man  is  outlawed  upon  capias  ad  fatisfaciendum,  by 
name  of  W.  5.  of  S.  and  comes  by  capias  utlagatum,  ^ndfaySf 
that  he  was  of  JD,  &c.  and  not  of  S,  if  this  iffiie  be  tried  between 
the  parties  itjhall  hind  the  iingy  and  if  it  he  found  between  the  king 
and  the  party  defendant^  it  fhall  bind  the  plaintiff ;  per  Brown 
prothonotary :  but  fcire  facias  was  awarded  to  warn  the  .plain- 
tiff, nctwithftanding  his  faying  \  and  by  him,  if  this  matter  had 
been  pleaded  to  the  writ  before  the  outlawry^  it  had  not  gone  but 
to  the  writ ;  brjt  now  after  Judgment  it  goes  to  Ibfe  all,  or  gain 
all  5  fo  that  now  it  is  peremptory,  where  at  firft  it  had  gone 
})ut  to  the  writ  if  it  had  pafl'ed  for  the  defendant ;  but  if  it  had 
pafTed  againft  him,  then  it  had  been  peremptory  on  the  part  of 
tlie  defendant ;  contrary  on  the  part  of  the  plaintiff.  Br.  Pe- 
remptory, pi.  17.  cites  21  H.  6.  21. 

7.  In  quare  impedit,  where  the  plaintiff  in  his  ccunt  makes  title 
to  the  advowfon  appendant^  and  the  defendant  fhews  fne  levied  of  the 
inoh'tyy  fo  that  the  moiety  is  in  grofs,  judgment  of  the  writ ;  an4 
\i  was  doubted  if  this  goes  to  the  writ,  or  to  the  a£lion.  Br.  Quare 
Impedit,  pi.  10.  cites  33  H.  6.  11. 

Eiit\t  is  no  8.  In  affife  by  2,  the  defendant  faid  thzt  the  one  is  alien  for«,  judg- 
tion  pcr^"  Xticnt^  &c.  This  is  to  the  action  againfl  him.  Quod  nota  bene. 
fonai,that     Br,  Nonabilitie,  pi.  51.  cites  7  E.  4.  29. 

t!»c  piainti^ 

is  an  align  horn ;  contra  in  adlion  real  or  mixti     Br.  Noaabllitie,  pi.  40.  cites  38  H.  8.  ■■  '         Br* 

Denizen,  pi.  19.  cites  S.  C^      ' 

9.  la 
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9.  In  ddft  upon  ruowry  of  toL  if  the  defendant  fays  that  th^  plaintiff 
las  levied  party  it  is  no  plea  to  the  writ,  but  to  the  a£tion  ;  per 
liittleton.     So  of  acquittance.     Centra  it  feems  if  it  was  levied 
pending  the  Rvrit.    Br.  Brief,  pi.  486.  cites  7  E.  4.  3a,  s.  p.  Br. 

10.  As  in  tbfver  again/l  guardian^  vrhofaid  that  he  was  not  guar^  Brief,  pi.  - 
diany  judgment  of  the  writ,  and  admitted  for  a  good  plea  to  the  h.^' '^'"^ 
s^Aion  of  the  writ.     Br«  Brief,  pi.  490.  cites  9  £.  4, 3 1.  Where  it 

appears  by  the  plaintiflrfi^edaratioiiy  or  the  defcndapfs  plea,  that  the  plaintiff  ought  not  fa  ba^e  the  pmt 
hut  another  tvrity  it  is  in  the  defendant^&  cit&icn  to  conclude  either  to  the  writ,  or  to  the  action  of  iho 
mit  j  as  where  dotoir  is  brought  agamfi  a  guardian  who  pleads  that  he  is  not  guardian,  and  prays  jud^. 
nentof  the  writ.     fiiownV  Anpl.  5^  Heath's  Max.  22.  in  totadem  verbis. 

11.  It   feems  that  he  who  pleads  to  the  aBion  of  the  writ,  (hall  ^^ »  ^^ 
amclude  to  the  writ.     Br,  Brief,  pi.  490.  '      aaifncV^'' 

the  writ,  he  may  cbuje  tQConcludt  judgment  of  the  zvr'it^  or  judgment  Jt  aSlic-y  per  Fitshcrb.  and  Shelley^ 
jvfliccis*     Br.  Brief,  pL  492.  [4S8]  cites  26  H.  8.  i.  Br.  Brief,  pi.  4.05.  [409J  citeiS.  C« 

(Z.  a)  Pleadings  to  the  Writ,  and  over  to  the  Adion, 

I,  liJ  mortdancefler  ly  2  parceners,  as  to  one  of  them  the  tenant  fa  id 
■*■  thatjb^  was  file  feifed  of  that  which  belonged  to  her  pcrticn  the 
day  of  the  lurit  purchafed^  judgment  of  the  writ,  and  admitted, 
without  pleading  over  to  the  points  of  the  writ.  But  it  was  faid 
that  he  tnight  have  pleaded  non-tenure  of  this  portion,  and  if  it  be 
found,  &c.  Thel.  Dig.  216.  lib.  15.  cap.  5.  f.  5.  cites  8  E.  2*  It. 
Kane.  Mortdaunc.  40.  &  22  Afll  19. 

*2.  Injurus  utrum,  the  tenant  pleaded  that  aflranger  held  parcel  not  ^» '"  5<""« 
pamed ;  and  if  it  be  found,  &c.  that  the  demandant  is  feifed  of  his  "^^J^^  ^^ 
fealty  of  thofe  tenements,   isTc,   and  if  found,  &c.  he  faid  that  is  vc.uibcd^ 
layfee,  and  »ot  frankalmoign^,  &c.  and  held   a  good  plea.     TheL   *"**  ^^'  ^- 
Dig.  215.  lib.  15.  cap.  5.  f.  I.  cites  12  E.  2.  Juris  Utrum  12.  ^cTJter^ 

pleaded  tbe  ifoucbtTylhat  be  ivbo  is  'vouched^  nor  none  cf  lit  ar.crJiorSy  tec.  To  which  the  tenant jaid  thnt 
fe'ifedy  prift,  &c.  And  if  it  be  found  thar  not,  &c.  that  the  umments  are  bis  /ay -fee.  Sec,  and  admitted* 
Thel.  pig.  215.  lib.  15.  cap.  5.  f.  2.  cites  Hill.  17  E.  2.  Councerpic  dc  Vouchsr  i  la. 

So  where  the  tenant  in  juris  XiXx\xm  pleaded  mifnojmer  cf  the  dimandanty  and  if  found,  &c.  that  tbe  d(' 
mandmnt  has  recovered  bis  fealty,  and  if  found,  ^c.  he  ^iadt^d  a  fptci^l  t.tlc,  tvith  fo  Lis  lay -fee,  and  tinff 
&c,  all  was  admitted  per  cur.  Thei.  Dig.  216.  lib.  15.  cap.  5.  f.  9.  ciic«  Pafch.  11  £.  3.  Juri* 
Utrum  3. 


3.  In  q//ife  of  nufapce,  the  tenant  pleaded  that  he  had  nothing  in 
the  place  luhere,  Isfc,  but  only  in  parcenary  with  fuch  a  one  not  named, 
&c.  And  if  it  be  found,  &c.  he  faid  the  plaintiff  had  nothing  in  the 
tenetntnts  to  %uhich,  8cc,  at  the  time  of  tlie  nu  fiance,  but  fuch  a  one  wa« 
ieifed,  &c.  and  prayed  that  it  be  inquired  by  affife,  and  fo  it  was. 
Thel.  Dig.  215.  lib.  15.  cap.  5.  f.  3.  cites  Mich.  18  E.  2.  Afiife  374. 

4.  In  mortdancefier,  the  ttnTmt  pleaded  non-tenure  of  parcel,  andii 
It  1^  fbtmd,  &c.  he  is  ready  to  hear  the  recognizance,  Thcl.  Dig. 
2i*6'.liB.'^i5.  cap.  2.  f.  4.  cites  2  AfT.  10.  and  thatfo  he  ought  to 
pteaa;  and  cites  12  AfT.  8. 

5.  In  ajpfe,  one  who  pleaded  mifnofmer  of  himfelf  did  not  plead 
cvertothe  affife,  and  admitted.  Thel.  Dig.  216.  lib.  15.  cap.  5.  f. 
7.  Mich.  5  E.  3, 224. 

6.  In  cut  in  vita  of  tenements  in  3  vills,  the  tenant  pleaded  that  all 
the  land  in  demand  is  in  one  of  the  viilsy  and  pleaded  over  in  bar  by  the 
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ieed  of  the  anajlor  of  the  demandant^  wHh' warranty j  and  was  re* 
eeivedy  and. the  demandant  was  received  to  maintain  his  writ,  and 
to  rejply  to  the  bar,  TheL  Dig.  216.  lib.  15*  cap.  5.  f.  6»  citet 
Mich.  6  £.  3*  290* 

Bot  ibid.  7.  It  is  faid,  that  in  attaint  a  man  ihall  not  pltad^  trove foity  &c. 

t6E*''^*^*  Tliel.  Dig-  216.  lib.  rj.  cap.  5.  f.  8.  cites  Mich.  8  E.  3.  439.* 

Koncenure  14  and  21  H.  6.  Maintenance  de  Briefly,  that  in  attaint  the  Xxmntphaded  ncKfevure  gne» 
WttUy,  and  if  found,  &c.  tbey  hanft  made  good  oath.  An6fo  where  trnaney  in  comwten  noas  pleadtd  t9  tb9 
mr'Ux  be  wa»  forced  to  pltad  rutr  to  thefalje  oath*     Ibid,  cites  27  Afl*.  61  •     29  Aff.  9* 

* 

8.  Where  the' tenant  pleads  not  attached  By  i^  daySy  and  It  is 
found  that  he  was  by  examination  of  the  bailiff  upon  his  oath,  yet 

the  tenant  may  plead  over  quia  nulla  poena.  -  Thel.  Dig.  2i6,  lib» 
15.  cap.  5.  f.  10.  cites  22  Aff.  19. 

9.  In  ajjifey  the  tenant  may  plead  that  he  is  an  earl  not  named 
early  without  pleading  over  to  the  affife,  &c.  becaufe  it  is  triable  by 
record  if  he  be  an  earl  or  not.  But  otherwife  it  is  of  abbots^ 
priors,  &c.    TheL  Dig.  2j6.  lib.  15.  cap.  5.  f.  11.  cites  22  AiC 

24. 

10.  A  man  ihall  plead jointenancy  of  the  part  of  thf  plainti^y  and 

mijnofmer  of  the  plaintiff,  without  plea^ng  over  to  the  affife.  Thel. 
Dig.  216.  lib.  15.  cap.  5.  f.  12.  cites  28  Aff.  36.  Quaere. 

1 1.  In  qffifey  with  every  plea  to  the  writ  that  is  triable  by  affifey  be 
Mght  to  plead  over  to  the  aj/ife.  Bid  a  man  (hall  plead  outlawry  or 
excommunication  in  the  plaintiff,  without  pleading  over  to  the  aflife* 
Thel.  Dig.  216.  lib.  15.  cap.  5.  f.  13.  cites  Trin.  40  E.  3.  29. 

12.  But  in  affife  of  nufance  before  thefberijf  in  the  county y  the  iit^ 
i^Xi&zntfball  plead  to  the  writ  matter  triable  by  afjifey  withotst  pleading 
pvery  j^  it  be  found,  &c.  becaufe  the  jurors  fliall  not  have  the 
view  but  the  party  himfelf.  But  before  thejujlices  he  ought  to  plead 
over,  ^  found,  ice.  nul  torty  &c.  or  not  levied  to  nufance^     TheU 

,    Dig.  216.  lib.  15.  cap.  5.  f.  14.  cites  Hill.  50  E.  3.  i  r. 
f  80  1  13-  In  cejfavit  xhz  ttmnt  pleaded  that  he  held  by  feveral  fervices^ 

tsfc,  and  as  to  this  parcel y  that  it  was  open  and  ftffficient  to  his  dif- 
trefs,  &c.  Thel.  Dig.  21 6.  lib.  15.  cap.  5.  f.  16.  cites  Pafch«  id 
£.  4.  2. 

(A.  b)     In  what  Cafes  there  ftiall  not  be  any  Plea  in 

Abatement, 

1.  |N  recordare  which  removes  the  plea,  the  words  of  the 
*  garnifliment  which  fhould  be  to  the  plaintiff  were  to  the 
the  defendant,  by  which  it  was  pleaded  to  the  writ,  &  non  allo- 
catur; fox  pone  or  recordare  cannot  be  abated  ;  for  the//^i2  is  not  held 
.  i^pcn  themy  and  therefore  fpecial  writ  of  garnifliment  was  awarded^ 
for  the  court  is  lawfuUy  feifed.  Br.  Brief,  pi.  494.  cites  3  H* 
€.  2. 

^  8  is*  9  Jr.  3.  cap.  31.  /  3.  No  plea  in  abatement  Jball  be  ad^ 
niitted  in  afuitfor  partition,  norfhall  the  fame  abate  by  reafon  of  th9 
death  of  any  tenant. 
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(B.  h)    What  Pleas  (hall  be  faid  Pleas  in  Abatement, 

and  what  in  Bar. 

* 

!•  'TTHAT  the  demandant  iim/elf  is/eifid  ofparcel^  may  be  to  the 
-*■    writ  or  to  the  aftion,  at  the  ekdion  of  the    tenant.. 
Thel.  Dig..  149.  iib«  11.  cap.  3^5.  f.  19.  cites  Trin,  22  £.  3.  8. 

2.  Aflife  againft  2.  The  one  pleaded  In  har^  and  the  other  pleaded 
jolntenancy  to  the  ivrit,  and  livt  plaintiff  chofe  him  nuho  pleaded  in  bar 
for  his  tenant^  and  faid  that  the  other  had  nothing ;  znA  found  hj 
the  ailife  that  he  who  pleaded  in  bar  had  nothings  and  that  the  other 
fvas  tenants  And  they  were  in  opinion  that  the  plaintiff  (hall  an- 
fwer  to  the  jointenancy;  and  ill  by  the  reporter;  for  by  the  mif' 
elecling  of  ins  tenant  the  writ  (hall  abate,  as  well  where  each  pleads 
in  barfe^jerally^  as  where  the  one  pleads  in  bar  and  the  other  to  the  writ: 

and  after,  becaufe  the  plaintiff  could  not  deny  the  jointenancy,  the  / 

writ  vtras  abated.     Quod  nota.  Br.  Aflife,  pi.  25.  cite8  44  £.  3. 23. 

3.  A  man  fliall  not  plead  entry  of  the  plaintiff' pending  the  writ  to 
the  ivrity  nor  acquittance  of  the  debt  in  writ  of  debt  pending  the  writp 
unlefs  It  he  pleaded  after  the  ic^  continuance.  Br,  Brief,  pi.  88.  cites 
50  £.  3.  4.  perPerfey&  Hamm. 

4.  Treipafs  for  taking  of  20  iron  bands  for  a  waggon.     Telver- 

ton  faid,  that  the  vill  of  B.  is  an  ancient  vill,  in  which  has  been 

held  a  fair  {\ich  a  day  yearly,  time  out  of  mind,  and  the  cuftom  is 

that  every  one  who  brings  any  thing  to  the  vill  tofellj  fhallpay  fo  much 

to  the  vill^r  cujiomy  and  that  the  plaintiff  zt  fuch  a  fair  brought  his 

merchandizes  there  to  fell,  and  he  as  bailiff  of  the  vill  required  htm  ta 

pay  his  cuftom,  and  he  refnfedy  by  which  we  took  the  fame  goods  for  cuf 

tomy  and  aftir  he  came  to  us  emd  paid  the  cuftom,  and  we  delivered 

them  to  h'lmy  and  fo  he  was  poflefled  of  them  the  day  of  the  writ 

purchafedj  judgment  of  the  writ;  and  he  was  awarded  to  anfwer; 

for  this  is  no  plea  to  the  writ;  for  \izfhall  have  this  in  evidence  to  qua^ 

lify  damages y  but  fhall  not  have  it  (ox  plea.     Br.  Trefpafs,  pi.  130'. 

cites  19  H.  6.  34. 

$>  So  of  beajls  taken y  and  they  come  bach  to  the  owner y  yet  thf  writ     [  81  J 
fhall  be  general y  and  the  matter  (hall  be  in  evidence;  and  fo  it  feems 
here  that  it  is  a  good  plea  in  bary  but  fliall  not  conclude  to  the  writ. 
Br.  Trefpafs,  pi.  130.  cites  19  H.  6.  34. 

<5.  Debt  upon  an  obligation  againjl  A*  who  demanded  oyer  of  the 
obligation,  and  had  it;  and  that  it  appeared  by  the  obligation  that 
this  A.  and  one  3.  were  boundy  which  B,  is  in  full  life  not  namedy  judg- 
ment of  the  writ,  and  ill ;  for  htf  jail  fay  infaB  that  A.  and  B* 
were  bound^  which  B,  is  infulllifcy  &c.  Quod  notaby  award.  Br# 
Pleadings,  pi.  139.  cites  28  H.  6.  2. 

7.  In  debty  if  the  defendant  pleads  receipt  of  parcel  pending  the  writy  Cwtra^ite* 
by  the  beft  opinion  this  does  not  go  to  the  writ,  but/o  theaHion  of  \lfljjg"tb§ 
this  parcel.    Br.  Brief,  pi.  498*  cites  34  H.  6.  i,  2.  wnV;  u  it 

^  'r     -t;.  ;,-t  faljiln  pared.     Br.ibi4# 

8.  Debt  againft  R.W.  late  of  London,  gentleman.  Laicon 
grayed  judgment  of  the  writ ;  for  th^Ti  wrr  of  London  is  within  Lonm 

don. 
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dotty  which  is  a  county  in  itfelf,  and  not  of  London  y  but  is  otit  of  the 
^juriJdiEtion  of  LondoHy  and  extends  into  the  county  of  Middlefeaj 
^nd  that  the  defendant  the  day  of  the  writ  purchnfedy  and  all  times 
after y  dwelt  in  London  in  the  tower  of  London y  abfque  hoc  that  he  ever 
dwelt  in  the  city  and  county  of  Londony  out  of  the  tower  of  Londony 
&  hoc,  &c.  and  becaufe  it  was  pleaded  by  attorney y  and  this 
plea  is  contrary  to  his  warrant  of  attorney,  therefore  no  plea  by 
the  opinion  of  the  court,     Br.  Brief,    pi.   347.    cites  4  E.  4. 

j6y       17. 

Br.  Dette^  9.  Debt  upon  a  bond  of  20  /.     The  defendant  pleaded,  that  the 

^.'  '|2'  plaintiff  had  received  5/.  thereof  pending  the  writ ;  judgment  of  the 
Brooke  fays,  writ,  &  non  allocatur,  without  Jhewing  Jpecialty  thereof  againft 
^od  mi-  fpecialty  ;  for  it  was  held,  that  it  goes  in  bar  for  this  parcel ;  but 
xum ;  for      j£  j^  ^^^  merely  to  the  writ,  it  feems  there  that  it  fhall  be  a  good 

plea  to  the  •  t»      t»  •    r       1       ^  .  -r*  ^ 

writ  may  be  plea  to  the  wnt.     Br.  Brief,  pi.  30 1.  cites  7  t.  4.  15. 

without  fpe- 
cialty j  contrary  of  p\en  in  btr. 

10.  In  detinue  the  defendant  faidy  that  the  deeds  were  delivered 
to  him  by  the  plaintiffs  and  by  J,  B.  and  his  femey  upon  cci-tain  con^ 
ditionsy  and  prayed  garni/hmenty  and  had  fcire  facias  returned 
ferved,  and  the  baron  came  and  demanded  judgment  of  the  ivrity  be^ 
caufe  it  is  of  the  delivery  of  the  baron  and  feme  made  during  coverture.^ 
which  fhail  be  faid  the  delivery  of  the  baron  only.  But,  per  Pig- 
got  &  Choke,  the  wrifc  is  good  •,  for  there  is  a  diverfity  between  writ 
original  and  writ  judicial  as  here  5  for  fuch  writ  of  detinue  fhall 
abate,  for  it  is  the  proper  fuit  of  the  plainti/ts  j  but  this  is  the 
aft  of  the  court,  and  therefore  if  it  be  awarded  by  the  court  agdinfl 
2,  where  it  fhall  bi  but  againfl  cncy  yet  it  is  good  againft  the  one. 
Br.  Brief,  pi.  367.  cites  8  E.  4.  15,  16. 

•  II.  Trcfpafs  againfl  M,  and  R.  of  io  fheep  taken,  the  defendant 
faidy  that  the  property  of  i^  the  time  of  the  trefpafs  fuppofed  was  to 
M.  otilyy  ahfque  hocy  &c.  that  it  was  in  both,  and  that  the  property 
of  the  ufl  1UJS  in  R»  as  above,  &c.  abfque  hocy  &c.  judgment  of 
the  writ  brought  by  them  in  common,  and  a  good  plea.  Br. 
Brief,  pi.  369.  cites.  10  E.  4.  4. 

12.  AffLfe  by  the  mafcr  and  confreres  of  the  fraternity  of  the  Nin/f 

Orders  Ar.gds  in  B,    the   defendant  faid  that   no  fuch  corporation^ 

,  this  is  in  bar,  and  not  to  the  writ,  by  which  he  faid,  that  the 

fraternity  was  incorporated  by  the  name  of  majler  and  confreres  of 

the  fraternity  cf  All  Saints  and  the  Nine  Orders  of  Angels  in  B, 

Abfque  hoc  that  it  is  incorporated  by  tlie  name  as  above,  and  if, 

&c.     Nul  tort,  and  this  is  to  the  ^writ,  quod  nota,     Br.  Brief, 

pi.  3()8.  cites  22  E.  4.  34. 

Thcl.  Dig.         ^3-  In  Icire  facias  of  200  acres  of  land,  the  defendant  pleaded 

19a.  lib.  1 2,  Q  recovery  againfl  him  by  A.  pending  the  writy  of  100  acres  of  the 

a?!  ci^cs  s.  y^^'^  ^^'^^  ^^^^^  ^^'^  '  judgment  of  tlic  writ,  and  no" plea  becaufe  hq 
€.  did  not  fay  100  acres  pared  cf  the  200  acres.     Pr.  Brief,  pi.  461- 

cites  22  E.  4.  8. 

t  ^2  ]  14.  In  debt  upon  contracly  and  receipt  of  party  puis  darrein  con- 

^hJf^^^"^^  tinuance  was  pleaded.     And  it  was  held  to  be  no  good plea^  be^ 

ftndint         «oufc  it  might  be  given  in  evidence;  but  if  it  had  hcen  upon  de^i 

F^«*J^f"7-  13  upof$. 


> 
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ntfttn  fpecidlt}^  it  knuft  have  been  ple«ded  in  1>ar*    Pet  Holt  Ch.  J,  matt  tf  pan 

la  Mod,  542.  cites  3  H,  7.  3.  b*  fuhJ^rrtin 

which  the  plajonff  accepted  in  bar.    Per  Holt  Ch»  J.  the  defendant  conld  sot  have  pleaded  it  in  abate- 
meat,  but  muft  have  done  it  in  bar.     12  Mod.  541.  Trin.  iS  W.  3.  Pierce  v.  PackAon* 

15.  Formedon  agatn/f  A,  M,  'toho  vouched  R,  nvl^o  entered  and 
'^^uclxd  over  W.  who  enU  red  and  vouched  an  infant y  and  after  the 
plea  luas  Jlne  die  bydem'ife  of  the  hingy  and  re~fummotis  ivas  fued g 
the  tenant  faid,  that  after  the  plea  ivas  put  fne  ///>,  J,  N,  brought 

formedon  againjl  hlntj  and  recovered  by  confeffton  of  the  aBionj  and  he 
entered  que  cflate  he  has  in  the  land  and  had  in  the  life  (f  the  re-- 
CGvercry  and  the  title  of  the  demandant  mefne  between  the  title  of  the 
recoveror  and  the  judgment^  judgment  of  the  writ  \  and  was  not 
fuffered  to  the  writ,  but  in  bar  by  rcafon  that  it  was  upon  re- 
funimons.  And  it  was  agreed,  that  recovery  upon  confeffion 
had  upon  elder  title,  and  averred  accordingly,  is  good,  notwith- 
ilanding  that  it  be  upon  confeffton  and  cannot  be  to  the  writ,  for 
it  appears  that  he  had  purchafed  it  pending  the  writ.  Br.  Brief, 
pi.  535.  cites  5  H,  7,  38,  39. 

1 6.  So  in  wajle  quas  tenet  the  tenant  may  plead  that  he  has  fur-' 
renderedy  judgment  of  the  writ,  quas  tenet.  Br.  Brief,  pi.  543. 
cites  10  H.  7.  II. 

17.  In  annuity  till  he  ht.  promoted  to  a  competent  beneficcy  if  the  A>irthe«#. 
defendant  tenders  to  him  a  "competent  benefice  pending  the  ivrit  and  ^^^^y  f^pirtt 
he  refufes  it,  this  is  to  the  aftion.  Br.  Brief,  pi.  441.  cites  15*  mine8*/«i»rf- 
H.  7.  I.  «i^  the  writ 

is  gone*  and 
the  plaintiff  is  put  to  action  of  debt.     ^*  ibid* 

18.  When  a  man  pleads  a  plea  which  goes  to  the  aElion  of  the 
tvrity  he  may  choofe  if  he  will  conclude  to  the  ivrit  or  to  the  a3ion 
of  the  writ,  per  Fitzh.  and  Shelley  juftices.  Br.  Brief,  pL  405. 
cites  %6  H.  8. 

19.  One  who  had  letters  of  adminif  ration  being  fued  as  executor  In  debt  «- 
may  plead  this  in  abatement  of  the  writ  which  named  him  exe-  i^'*'^  ^'  *' 
cutor,  &c.     Quxre.     D.  305.  b.  pi.  61.  Mich.  13  &  14  Eliz.  'aftTh^p!!t. 

Anon.  <  tenet  fhe 

pleaded  a.^h 
noa,  for  that  btr  baron  died  tntifiate  and  Jke  took  admintflratkn  abfjue  b(c  that  ihe  is  executor  or  ever  ad- 
mini  Acred  as  executor;  per  cur.  This  plea  is  only  in  abatement  and  not  pleadable  after  imparlance: 
and  judgment  for  the  pUintifF.     %  Lev.  190.  Pafch.  29  Car.  a.  B.  R.  Granwcll  v.  Sib!y. 

The  pleading  that  he  is  adminiftrator  is  no  pica  in  bar.     i  Salk.  296.  pi.  4.  Mich.  5  W.  &  M.  !h 

B.  R.  Harding  v.  Salkill. S.  P.  But  he  may  plead  this  in  abatement.     And  per  Holt  Ch.  J. 

if  a  judgment  be  had  againft  him  in  fuch  a^ion,  and  afterwards  he  is  fued  as  adminiftrator  in  another^ 
he  may  plead  the  fanner  juigment  in  bar  ultra  <{uody  &c.  and  the  cafe  of  D.  305.  b.  was  denied  ta 
be  law.     1%  Mod.  46.  Mich.  5  W.  U  M.  S.  C. 

20.  Two  brought  debt  ttp^n  a  bondy  the  defendant  pleaded,  that 
the  bond  ivas  made  to  them  and  to  another^  and  that  all  3  had  an  aBion 
tf  debt  pending  againjl  him,  and  AcmTinAc^  judgment  ft  actio ^  Upon 
demurrer  it  was  adjudged,  that  the  bond  being  made  to  2,  upon 
which  they  counted,  cannot  be  intended  a  bond  made  to  3  \  and 
if  it  be  a  plea  it  is  an  abatement  of  the  bill,  and  not  in  bar. 
Cro.  Eliz.  202.  pi.  31.  Mich.  32  &  33  EHz.  B.  R.  liham  v. 
Hitchcock.  f 

21.  In 
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II.  In  debt  upon  hond,  the  condition  was  to  ietVoer  lo  ^uarteff 
of  wheat,  defendant  pleads,  that  petidente  billa  the  plaintiff  bad 
accepted  15  quarters,  and  demands  judgment  of  the.  bill.  And 
adjudged  no  plea,  for  it  is  collateral  and  not  parcel  of  the  fum 
contained  in  the  obligation,  and  if  it  be  a  plea  it  is  in  bar  and 
not  in  abatement.  And  adjudged  for  the  plaintiff*  Cro*  E.  253. 
pi.  23.  Mich.  33  &  34  Eliz.  B.  R.  €tone  v.  Radifh* 
t  83  ]  22.  In  debt  on  bond,'  defendant  pleads  foreign  ^tachmetil  <f 
part  pending  the  hill.  This  is  a  plea  in  bar  and  not  in  abatement, 
Cro.  E.  342.  pi.  21.  Mich.  36  &  37  Eliz.  B.  R.  May  v.  Mid- 
dleton. 

23.  There  Is  a  difference  between  a  plea  in  abatement  and  a  pica 

in  hary  for  in  a  praecipe  quod  reddat  it  is  a  gor>d  plea  that  the 

demandant  entered  into  the  land  after  the  laft  continuance  without 

alleging  any  eftate  in  him  \  quod  fuit  conceffum,  per  Coke  Ch.  J. 

And  the  reporter  remarks,  that  it  feems  fuch  plea  {hall  be  good 

only  in  fuch  aftions  where  by  intendment  the  entry  of  the  plain-- 

tiff  is  not  taken  away,  for  there  by  his  entry  h^  is  feifed  in  fee 

having  a  right.     Roll.  Rep.  322.  Hill.  13  Jac.  B.  R.  Loyd  v. 

Bethel.     ' 

Cro.  J.  507.       24.  The  plea  that  there  are  other  tertenants  not  fummoned  is 

(1.  t9.S.C.  good  m  perfonal  anions y  but  not  in  r^^/adlions;  for  in  realaftions, 

Hauehton"  ^^  ^"^  tertenant  anfwers  without  the  other,  he  is  at  no  prejudice, 

and  it  being  for  morc  land  cannot  be  recovered  againft  him  than  what  he  is 

^?  *  ^^  ^\     ^^'^^^  ^^-     ®^^  "*  perfonal  aftlons  this  plea  fhall  not  be  allowed^ 

\WM  allowed  ^^^  ^^  ^"^  "^^7  ^^  charged  with  the  intire  debt.     Per  Haughtoa 

good,  but     J.  and  agreed  per  Doderidge  J.  &  non  negatum.     2  Roll.  Rep« 

thatthcwrit  - .    Mich.  16  Jac.  B.  R.  Michell  v.  Croft  &  al. 

Ihoirid  not      ^  ^  ■* 

abate,  and  that  the  defendant  would  not  anfwer  till  the  other  was  warned,  and  therefore  adjudged  for 

the  defendant. 2  Roll.  Rep.  54.  fays,  judgment  was  quod  breve  caHetur,  and  that  a  new  writ 

of  fcire  facias  /hould  iflfue  againil  the  perfon  not  fummoned  and  the  otlier  tertenants. 

S.  P.  in  debt       25.  When  a  plea  concludes  in  abatement ^  it  is  not  peremptory  5 
pafch.  16     ^^^  ^^  *  P^^^  "'  abatement  be  pleaded  in  bar^    it   is  peremptory*' 
Car.  L  B.    Allen  65.  Trin.  24  Car.  B.  R.  Beaton  v.  Foreft. 

K.Sid.iS9. 

fiurden  v.  Ferrars.— S.  P.  in  trefpafj,  where  defendant  pleaded  in  abatement,  that  he  w'ttb  others  JUI 
she  trefpaft\  and  it  was  prayed,  that  t'uough  he  pleaded  this  in  abatement,  .yet  inafmuch  as  he  had  coa- 
fefTed  the  trefpafs,  judgment  final  ihall  be  given  ;  but  the  court  were  of  opinion,  that  it  is  only  a  ne- 
Ipondeas  oufleii  inafmuch  as  he  had  fo  pleaded  it.  Sid.  190.  pi.  2  3.  Pafch.  16  Car.  z.  B.  R« 
.Vnght  V.  Bright. 

26.  Twifden  J.  faid,  that  it  hath  been  always  agreed  for  law, 

that  if  debt  or  trover,  &c.  be  brought  for  a  moiety,   and  nil 

debet  pleaded  by  the  defendant  who  is  a  ftrangcr,  this  hath 

made  the  declaration  good.     And  if  fuch  plea  as  here  be  pleaded 

by  a  Jlranger,  this  is  in  abatement.     And  if  it  be  by  a  tenant  im 

common  againjl  his  companion,  this  plea  is  in  bar  \  which  wag 

granted.    Sid.  49.  pi.  11.  Mich.  13  Car.  2.  B.  R.  Cole  v.  Ban« 

bury. 

9Keb.  503.       27,  If  an  original  htzr^-tejle  before  the  money  is  duty  it  is  abate- 

pi.  70.  Mcr^  j^jjig .  by^  ^  latitat  may  be  taken  out  before  the  money  is  duc^ 

Sayl's.  c?   yc^  <^c  party  mud  not  be  arrefted  on  it  bcforet    Vent.  28.  Pafch* 

ai  Car^  2.  B.  R.  Hanway  v.  Merry. 


abatement;  S^ 

%i.  In  irovej^  tbe  defendant //mJ^  that  the  ptalntlff  never  had  la  fro^^ 

mny  tbmg  in  they  ice.  nift  conjunBim  ^  pro  uidlvifo  with  two  others^  Uu/'?'  r 

cm  concluded  in  abatement.     The  court  held  the  plea  goodiu  bar,  s!  anVhiUk 

though  pleaded  in  abatement -,  for  the  defendant  flitws  that  the  fci^were 

plaintiff  hath  no  caufe  of  action,  and  fo  it  fhall  be  taken  in  bar*  thi['''[^* 

3  Mod.  63*  Hill.  27  h  28  Car.  a*  Stubbings  v.  Bird  &  al'.  othm  died, 

aihi  the 
tottds  came  to  tfie  <!trcndant*s  hands.  Set.  Defendant  pleads,  that  they  were  joiRt  merctants^  aitd  no 
TuxtivorBy  Jaw  «Don^  them  ;  and  fo  prays  that  the  plaiotifF,  aa  to  the  joint  gi)ods,  may  be  barred. 
DmiBrrer  and  judgmttit  pro  qtuer",  for  chough  no  furvivor,  yet  the  pla'wtiff  had  right  to  a  fur  fart,  and 
jmatenaMcj  ought  Co  be  pleaded  in  abacementy  and  not  in  bar.  12  Mod.  3.  Mich.  »  W.  St  M.  Kenip 
?.  Aodxews. 

2^0  In  debt  on  a  judgment  the  defendant  pleaded  in  abate-  12  Mod. 4s. 
nent  a  vn^  of  error  pending ;  upon  demurrer  and  argument  it  5?w***A^* 
Was  held  per  tot*  cur.  to  be  no  plea ;  and  that  the  law  was  al-  s.  p!  and 
ways  fo  takflft  till  one  cafe  in  Pemberton's  time,  when  a  difference  Holt  fajd  he 
was  made  between  fuch  plea  in  bar  and  in  abatement.  But  the  ]J°"]|^  ^ 
court  held  it  ^1  one,  and  judgment  *  for  the  plaintiff.  And  after-  conftant  re- 
wards it  was  pleaded  in  bar,  and  the  plaintiff  had  judgment*  foludons  in 
Show.  14&  Hill.  I  W.  &  M.  Rottenhoffer  V.  LenthaU.  which  ^ 

that  this  IS  no  plea  in  bar  or  in  abatement,  though  there  had  been  fome  contrary  refalutlons  in  Lord 

North's  and  Lord  Chief.Baron  Tuner^t  dme,  but  that  was  a  new  notion  }  and  Ooibin  and  Eyre  J. 

(abiente  Girgory)  agreed ;  and  that  there  was  no  difference  between  its  being  pleaded  in  abatement  and 

in  barf  and  that  fo  it  was  8  W.  3.  per  tot.  cur.       ' In  tltie  uf9n  a  jud^num  in  B.  R.  the  defendant 

^eaded,  diat  after  the  judgment  a  wnV  of  error  was  brought  in  Cam.  Scacc.  direded  to  the  Chief 

Jaftioe  o£  B*  R*  vpon  whtdi  the  caofe  was  remove!  before  the  judges  there,  where  it  yet  remains  un- 

dttenmned^  nmi  frayed  judgment  ifbefiall  be  compelled  toanfwer  qucuj'que  the  caufe  be  determined  there  j 

upon  which  the  plaintiff  JM»rr«^,  and  adjudged  that  the  defendant  anfwer  over;  for  this  is  not  a  pice 

ether  in  bar  or  in  abatemeqt ;  and  fuch  a  condulion  quoufqae  is  not  good  ;  for  it  is  not  like  a  pica  of 

Cxconunnnication  ^  for  there  he  is  only  ftopt  till  the  fentence  diicbarged,  and  the  party  may  have  a  re» 

fammons  or  re-attachment,  but  the  law  does  not  give  any  fuch  remedy  here;  and  Holt  Ch.  J.  ikid, 

that  this  might  be  pleaded  in  abatement,  but  not  in  bar ;  for  though  the  plaintiff  has  commenced  bit 

uQion  toofiottf  it  is  not  a  reafon  why  he  fhould  be  baued,  though  it  may  be  a  reafon  why  the  fuic  Hiouli 

be  abated ;  imt  if  a  feire  facias  in  fuch  cafe  liad  been  brought,  quare  fxecutmem  habere  non  debet,  iji 

foch  cafe  a  writ  of  error  pending  might  be  pleaded  in  bar  of  the  execution.     Skin.  590.  Mich.  7  W. 

3.  B.  R.  RowWy  v.  Ralphfon. 

Debt  OB  e  judgment  in  B.  R.  the  defendant  pleaded  in  abatement  error  depending  in  the  Exchequer 
Cbamber,  and  held  good }  b«t  if  the  defendant  concludes  non  debet  rejj/ondere  quoufque^  it  is  not  good 
^^anie  we  ^ve  no  re-fummons.     5  Mod.  68.  Mich.  7  W.  3.  Daihwood'a  cafe. 

Lutw.  600.  60a.  Mich,  xj  W.  3.  Denton  v.  E^'ans,  S.  P.  And  Powel  J.  faid,  that  this 
tf^ion  has  been  allowed  ever  finceH.  the  firth's  time,  and  that  fomctimcs  it  has  been  pleaded  in  abate- 
ment^ and  fometimet  in  retatdatione  of  the  fuit ;  but  he  faid  it  cannot  be  good,  becaufe  there  can  be 
no  certain  time  for  re-fummons  of  the  party  when  the  judgment  fhould  be  aiBrnoed,  as  there  is  in  the 
tale  of  protedion.  But  no  reflation  was  given  whether  the  plea  wa3  good  or  not,  or  what  conclufion 
ought  to  be  made.  But  there  is  a  nota,  that  in  Mich.  9  W.  3.  C.  B.  Ald.xed  v«  Havfringv 
fidi  plea  was  adjudged  ill,  becaufe  it  concluded  petit  judicium  de  brcvi.  .   See  tit.  Superfcdeas  (B) 

fAm  4*  and  the  notes  there. 

•  C  84  1 

go.  In  debt  on  hndy  the  defendant />/W^rf  that  the  day  of  payment  Ld.  Raym. 
is  t:9t  yet  comey  and  concluded  in  abatement.     Adjudged  that  it  J^^^P- 345- 
was  no  good  plea  in  abatement,  for  it  ought  to  be  pleaded  in  bar;  buti-ir* 
for  in  every  plea  in  abatement,  the  defendant  ought  to  fhew  the  s.  c.  a  re- 
plaintiff  how  to  bring  a  better  writ,  whereas  here  he  (hews  that  ^^p^"***** 
Jhe  plaintiff*  ought  to  have  none  at  all*     Comb.  483.  Trin.  lo  W.  ^warUcd. 
3.  B.  R.  Owen  v.  Bulklcy, 

31.  If  plea  to  the  writ  be  for  any  matter  appearing  in  the  writy   pal.  ^3.  pir 
.   he  (hall  begin  it  with  a  petit  judicium  de  brevi,  and  Ihall  conclude   a*,  s.  C. 
in  the  time  maDncr ;  liU  if  it  be  for  any  thing  out  of  the  writ,  ^""5"^"^^;^! 

12  as  ""  "   ' 


84  ^atemeitt^ 

cd  by  Holt  ^  jointenahcy,  nontenure,  or  the  like,  the  conclijfion  onify  and 
cb.  J.  iz  not  the  beginning  of  the  pka,  (hall  be  in  fuch  manner  $  per 
5Sn./iw.  I^ycr>  <l^od  Browne  concefEt.     Mo,  30.  pi.  pp.  Trin.  3  EUz. 

3.  in  cafe  of  Anom 
Sbnney  v. 

*°"*^y'  22.  Whenever  a  thing  which  in  its  nature  iga  bar  happens,  and 

is  pleaded  puis  darrein  continuance^  it>  admits  of  mp.  a^wer  $  a^ 

•  See  May    this  hc  faid  was  not  like  the  cafe  of  *  foreign  attachinenip  <ho«gn: 

ir.  Middle-    xHitX  has  been  held  to  be  matter  of  payment,  and^therefore  a  good 

*^"*  plea  in  bar;  nor  like  the  cafe  of  die  demandant^s  entrf  into  part 

of  the  land  puis  darrein  continuance  \  for  that  is  the  party*s  own 

a^  only:  per  Holt  Ch.  J.     la  Mod.  541,  542.  Trin.  13  W.  3. 

in  cafe  of  Pierce  v.  Packfton. 

Carth.  243.       33*  In  replevin^  property  in  a  ftranger  may  be  pleaded  bither  in 

Batcher  v.    bar  or  In  abatement ;  for  it  utterly  deftroys  the  plaiiitlff 's  a£):ion« 

T*SaSc."QZ  Mich,  2  Ann.  B,  R,  i  Salk,  5.  Prefgrave  v.  Saunders. — 6  Mod. 

S.  C. '     '  81.  S.  C. — 2  Lev.  p2.  Wildman  v.  North. — ^Vcnt.  24p.  S.  C— 

S.  C.  cited  per  Holt  Ch.  J.  Carth.  244. 

34.  A  plea  that  goes  to  the  a^n,  and  net  to  the  perfon  of  the 
plaintiff,  ought  to  be  pleaded  in  bar,  and  not  in  abatement ;  and 
if  pleaded  in  abatement,  it  may  afttr  a  refpondeas  oufter  be 
pleaded  in  bar.     L.  P.  R.  4.  cites  M.  4  Annx. 
II  Mod.  93.        *  35-  In  debt  by  H.  as  adminiftraior  to  T.  F.  quoad  one  bond  only^ 
/?'^^  H^       the  defendant  pleaded  in  abatement^  that  adminiflration  was  granted 
kct  V.  Tilly  before  to  %  C,  of  this  bondy  which  y,  C,  took  on  him  the  admimfira- 
U  not  S.  P.  tion,  ana  is  alive,  and  thofe  letters  of  admini/lraiion  in  full  force^  ice* 
4^  r-  Q     -1  Exception  was  taken  that  this  was  matter  in  bar,  and  could  not 
^     ^  -*  be  pleaded  in  abatement,  becaufe  it  perfeBly  deflroys  all  right  of 
aHion  in  the  plaintiff^  whereas  in  a  plea  in  abatement  the  de- 
fendant mu(l  always  give  the  plaintiff  a  better  writ  $  and  the  dif- 
ference is  where  it  is  pleaded  in  the  plaintiff  or  defendant  him- 
felf,  or  in  a  ftranger ;  as  if  the  fuit  is  againft  the  defendant  as 
executor,  who  pleads  that  J.  C.  died  inteltate,  sgid  adminiftration 
was  granted  to  him,  this  is  pleadable  only  in  abatement  \  but 
where  the  plea  is,  that  a  ftranger  is  executor  pr  adminiftrator,  it 
is  a  bar.    And  per  tot.  cur.  accordingly ;  and  therefore  a  refpon- 
deas oufter  was  awarded.   2  Ld.  Raym.  Rep.  1207.  Mich.  4  Ann. 
Hackett  v.  Tilly. 

"  36.  A  man  covenanted  not  to  fue  hufband  and  wife  upon  a  bond 
entered  into  by  the  wife  during  the  Kfe  of  her  hufbandy  afterwards, 
contrary  to  this  agreement,  he  puts  the  bond  in  fuit*  This  cove- 
nant cannot  be  pleaded  in  bar,  but  muft  be  pleaded  in  abatement 
only.  Arg.  10  Mod.  162.  Trin.  12  Ann.  B.  R.  in  cafe  of  Wil- 
liams V.  Miles. 

37.  In  debt  againji  an  heir  on  the  bond  of  his  anceftor,  the 
defendant  pleaded  infancy ,  and  prayed  that  the  parol  demur.  The 
court  (abfente  the  Ch.  J.  and  Lee  J.)  held  this  a  temporary  plea 
in  bar,  and  not  in  abatement.  2  Barnard.  Rep.  145.  Pafch.  5  Geo* 
2.  Moro  V.  Eyles. 
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(C.  b)  Conclufion  of  Pleas  in  Abatement.  |"  [J;  ^j' 

pi.  30. 

1.  'X*HE  conclufion  of  the  plea  of  divorce^  and  fo  not  Ins  fetne^ 
*    waved  the  precedent,  which  was  triable  by  the  certificate 
of  the  ordinary,  and  made  the  conclufion  to  be  triable  per  pais. 
Br.  Waiver  de  Chofes,  pL  i8.  cites  30  AfT.  8. 

2.  In  forniedon  upon  grant  of  a  rtverfiony  the  conclufion  (hall 
be  per  rormam  donat*  &  concefs'  praed'  Thel.  Dig.  113.  lib.  lo. 
cap.  23.  f.  15.  cites  Hill.  50  E.  3.  2.  and  the  Regifter,  fol.  239. 
and  if  it  be  per  formam  doni  &  finis  prsed*  cites  eod.  fol. 

3.  In  forger  offalfe  deeds y  the  bill  was,  that  the  deed  was  wrote 
in  the  time  of  H.  5.  and  the  publication  and  proclamation  in  the 
time  of  H.  6.  and  concluded  in  contemptum  domini  regis  nunc^ 
&c.  and  held  goo^l  per  Martin  J.  and  Wefton  Serjeant,  but 
Rolf  contra.  ThcL  Dig.  114.  lib»  io«  cap.  23,  f.  23.  cites 
Mich.  4  H.  6.  4. 

4.  By  8  H.  6.  18  and  19.  in  London,  or  other  places  where  f^H^.^. 
they  have  ipecial  grant  not' to  be  impleaded  elfewhere,  there  they  iafordllt  * 
conclude  Judgment 'de  hreviy  and  fliall  not  conclude  to  the  jurifdic  ^h*  '^^^^ 
ticn.  And  38  H.  6.  19.  where  the  defendant's  plea  doth  prove  p^\j|f^'h« 
that  the  plaintiflF  may  have  another  writ  in  the  fame  court,  there  writ,  ma 
he  fliall  conclude  to  the  writ  and  not  to  the  jurifdi£^ion  *  ^  but  <^oncii^  to 
by  Prifot  37  H,  6.  24.  if  the  plea  be  in  bar,  and  the  qonclufion  h«*(hall*be 
to  the  writ,  it  fliall  be  taken  in  bar ;  and  fo  is  34  H.  9.  i  &  2.  condemned, 
Heath's  Max.  33.  j!^*"*^  )r 

•'''  his  conclu- 

floB  he  hath  admitted  the  writ  to  be  good.     The  like  law  if  he  pleads  to  the  jurirdi^on,  and  con- 
•iudes  to  the  writ.     Heaeh*s  Max  33. 

^  S.  P.  Br.  Bar,  pi.  47.  cites  37  H.  6.  23.  and  ihall  not  be  taken  to  the  writ,  according  to  the 
toncluiion  ;  per  Prifot»  qaod  non  negator. 

5.  He  who  pleads  feveral  tenancy  (hall  not  conclude  to  the  writ, 
but  vouch  or  plead  over  in  bar  \  and  yet  the  demandant  ihail  not 
anfwer  to  the  bar  nor  to  the  voucher,  but  maintain  his  writ.     [  8(5  ] 
Quod  nota.     Br.  Traverfe  per,  &c.  pL  70.  cites  19  H.  6.  13. 

6.  In  forger  of  deeds,  if  a  man  pleads  in  bar^  a*td  concludes  to  ^J^*  Eftop- 

tbe  writy  or  e  contra f  the  com-t  Jhall  take  the  plea  as  it  is  ;  per  Pole  s.'p;  ^^* 

and  Porting,  accordingly.     And  per  Newton,  if  a  man  pleads  in  s.  C.-.-. 

bar,  and  concludes  to  tne  writ,  the  court  Ihall  award  that  he  an-  Jj^^*  ^ 

fwer  as  to  the  writ,  and  (hall  compel  the  plaintiff  to  anfwer  to  pUadt^plm 

the  bar.     Br,  Brief,  pi,  440.  cites  22  H.  6.  53.  »«  ^'^t  trrtd' 

judgment  of  the  vfrjt,  it  fliall  be  taken  to  the  a^ion,  and  not  to  the  writ ;  per  Prifot.  Quod  non 
acgatur.  Br,  Brief,  pi.  »34..  cites  37  H.  6.  14,— S.  P.  Br.  Bane,  pi.  47.  cites  37  H.  6. 
13.  per  Prifot,  according  to  the  conclufion. 

If  a  plea  be  good  in  matter,  and  wants  its  ordinary  conclufion  as  affirmatife,  &  hoc  para fut  ^,  8e^ 
and  cfleppel  pait  judictum  fi  ad  hoc  admitti  debet,  this  is  vicious,  mad  the  plea  not  good.  Br.  Faux 
Luia,  pi.  91.  cites  ai  H.  6.  53.  and  37  H.  6*  24* 


],  In  ajjtfey  if  the  tenant  pleads  releafe  with  irarranty^  and  fays  Br.  E/lop- 
more,  the  plaintiff  {hail  recover;  for  he  ought  to  aver  his  s.%fcit»s' 


7. 
no  ,         ^  „  ^  ,, 

/&!,  and  conclude  formally,  Br.  Brief,  pi.  440.  cites  IX  H.  6,  53.  s'.  c* 

Vol.  L  H  8-  In 


86  9iMt0IRttlt« 

A  mafl  mty  g^  fn  debt,  if  the  defendant  pleads  a  plea  tviici  goes  to  the  aStcrtf 
^JaLl^lnd    ^^  concludes  judgment  of  the  xvrit,  yet- it  fliall  go  in  bar.  Br.  Brief, 

ionetude  pi.  498.  citCS  ^  H«  6.  I.  2. 

juJgfHOlt 

•f  th§  torit «  for  if  he  cannot  have  a^on  he  cannot  haye  writ  j  per  Littleton.  Qgod  noa  n^sator* 
Br.  Brief»  pi*  ^43'  ^^^  36  H.  6.  184  . 

When  a  man  Jeadg  a  plea  voh'icb  gtet  to  the  aBien  of  the  writy  be  may  chnfe  if  he  will  conelmde  tt 
the  fvrtfy  or  to  the  a&m  of  the  writ ;  per  Fitsfa.  Se  Shelley  J.    Br.  Brief^  pi.  405.  cites  26  H.  S. 

But  in  forcible  entry,  if  a  man  f/eads  to  the  writy  and  emcludet  to  the  aStMy  judgment  Ji  aBUy  and 
the  flmntiff  demunt  the  defendant  fliall  be  condemned  j  for  iy  the  emulm/m  the  wnt  n  t^frmed*    Br. 

Bric^  pU  »43*  ^^  3^  ^*  ^*  ^^* 

pi  If  011^  iunV  be  brought  vshere  itfbould  he  another  writ,  he  fhall 

conclude  judgment  of  the  nvriti  but  if  writ  be  brought  m  one  courts 

where  it  Jhduld  he  brought  in  another  court,  he  (hall  conclude 

judpnentji  curia  cognofcere  velit*    Br.  Faux  Latin,  pi.  105.  cites 

38  W,  6.  18. 

TO.  But  [it]  18  no  plea  that  2  screSy parcel  of  die  manor,  extend  int9 
C*  judgment  of  the  writ ;  and  fo  the  firft  plea  was  alfo  to  the  writ, 
as  it  feems,  and  this  is  no  plea ;  for  he  fball  not  reco'Oer  the  manor 
in  this  oBion^  but  damages.  Contra  where  the  land  may  be  recovered. 
Br.  Brief,  215.  cites  9  £.•  4.  3. 

11.  If  a  man  cannot  plead  to  the  writ^  unlefs  by  fhewing  rf  the 
matter  cf  bar,  there  he  mayjhew  it,  and  conclude  to  the  writ,  Br. 
Brief,  ^.  543*  cites  10  H.  7.  11. 

12.  In  debt  the  defendant  may  plead  outlawry  in  the  plaintiflT,  and 
conclude  to  the  perfon,  and  yet  the  matter  goes  in  bar,  and  after  he 
may  plead  in  bar  alfo.    Br.  Brief,  pL  543.  cites  10  H.  7.  11. 

V^^^  13,  When  a  man  pleads  a  plea  which  goes  to  the  aSlion  of  the 

fltadta  plea  w^^*  he  may  chufe  if  he  will  conclude  to  the  writ,  or  to  the  affion 
utbewritf  of  the  wxit }  pci  Fitzh.  &  Shelley  J.    Br.  Brief,  pL  405.  cites 

Mndconclud^i      g  jj^  g^  • 

judgvuatjt 

s^ioy  he  fhall  he  condemned  ;  for  the  conclofion  wavea  the  plea  to  the  writ.     Contra  if  be  pleads  a  plet 

to  the  affiotty  and  eoncludez  judgment  of  the  writy  this  ii  good.     Br.  Waiver  de  ChofeS)  pi.  31.  citca 

36  H.  6.  i8. 

14.  In  ddt  again/I  an  executor,  he  pleaded  that  there  was  another 
executor  living,  who  had  admini/lered,  and  concluded  judgment  Ji 
aBioj  where  he  ought  to  have  pleaded  in  abatement  of  the  biU. 
The  plaintiff  replied  that  billa  cafTari  non  debet  \  and  held  good, 
notwithftandiijg  the  bar  of  the  defendant  would  have  eftopped  him 
from  concluding  to  the  a£lion;  Mo.  692.  pi.  958.  Onely  v. 
♦[  87  ]  Fontleroy. 

Vb^\  The  •  15.  In  replevin,  the  defendant  made  conufance,  and  alleged  the 
Skl"a  Property  in  H.  S.  and  not  in  the  plaintiff,  and  therefore  demanded 
eyae^  if  judgment  of  the  writ.  The  plaintiff  demurred  generally,  and  it 
the  doBJttr-  ^^9  adjudged  againfl  the  plaintiff;  for  it  was  refolved  that  the 
Tm^.^^  defendant  has  election  to  conclude  his  plea  in  abatement,  as  here, 
Cio.j.'5i9.  or  to  plead  in  bar,  viz.  Et  fie  petit  judicium  fi  adio.  2  RolL 
pi.  I.  s.c.  Rep.  64.  Hill.  16  Jac.  B.  R.  SalkiU  v.  Skelton. 

but  S.  P.  r      -T  w 

does  not  appear.         ■   Mod.  114.  pi.  48.  Pafch.  aS  Car.  a.  In  C.  B.     Majoi  &  Stibiiko  v. 
Bxt'vx  &-  Harkuon,  RefislTed  that  n  pica  maybe  a  good  plea  in  abatement,  though  it  contains 
mttter  that  goea  in  bar»  and  relied  on  the  cafe  in  lo  H.  7.  1 1.  at  a  cafe  in  point,  and  jthe  cale  oT 
Salkell  V.  Skclton  abotej  and  judgment  was  giren  accordingly.        ■„§.  C.  citod  Aig*  Comb.  48$% 
and  I  Ld/  Rajdk*.  Rc^*  343*    '       ^*  C.  cited  2  Mod.  63,  per  curt 

16.  Ill 
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X6*  In  debt  on  bond  thfi  defendant,  pleadid  a  plea  in  hary  and  ^»*  «beic 
concluded  in  bar^  whereas  the  plea  itfelf  was  only  a  pUa  in  abatement^  JJel^nd* 
and  confequently  a  refpondeas  oufter  would  in  fuch  cafe  be  Ax^pit^dtd 
awarded ;  yet  per.  cur.  it  being  pleaded  in  bar,  judgment  final  "  »>>«*- 
ftall  be  given,  and  fo  it  was.   Sid.  189.  pi.  18.  Pafch.  l6  Car.  2.  "^l^*, 

B.  R*  Burden  v.  Ferrers.  9thtn  did 

the  treftsfs  | 
«Bd  Jt  was  moved  that  though  he  had  pleaded  it  in  abatement,  yet  having  confefTed  the  trefpalsy  judg- 
ment final  ihall  be  given ;  but  the  court  held,  that  only  a  refpondeas  ouiler  /hould  be  awarded.  Sid.  190* 
pi.  iS.  Pafch.  16  Car.  %*  B.  R.  Wright  v.  Bright.— -——Keb.  715.  pl«  41.  S.  C,  aadxefpoa* 
dcu  oufter  was  awarded. 

17.  The  nature  of  a  plea  in  abatement  is  to  intltle  the  plaintiff 
to  a  better  writ ;  but  where  the  defendant  Jbenvs  that  the  plaintiff 
hath  no  caufc  of  aSfion^  though  he  cojicludes  his  plea  in  abatement, 
yet  it  ihall  be  good  in  bar.   2  Mod.  64.  65.  Hill.  27  &  28  Car.  2. 

C.  B.   Stubbins  v.  Bird. 

18.  In  trefpafs  againft  4  defendants  they  all  appeared,  and  after  3^^*  11 7* 
dhrerfe  continuances  3  of  them  pleaded  the  death  of  the  4th  after  jj'  ^*    ^*" 
the  laft  continuance  -,  3c  petunt  judicium  de  brevi  &  quod  breve  Lucy,  s.c. 
prsedifk'xafTetur.    And  upon  demurrer  it  was  adjudged  ill  in  the  adjudged  ac- 
conclufiony  which  ought  to  be  et  petunt  judicium  fi  curia  ulterius  ^**'^'y^^^ 
procedere  vult,  and  not  judicium  de  brevi  &  quod  breve  cailetur;  courfeof 
for  the  writ  was  a£^ually  abated  by  the  death  of  the  other  defend-  ^  ^*  *• 
ant,  and  a  refpondeas  oufter  was  awarded.     3  Lev.  1 20.  Trin.  y^^^^^ 
35  Car.  2.  C.  B.  Hallowes  v.  Lucy.  mence  by 

mllf  ti  praying  judgment  pf  the  count  is  a  plea  in  bar ;  and  in  that  cafe,  if  you  plead  in  aiate* 
aunt  of  the  county  you  muft  net  pray  iodgment  of  the  count,  and  that  the  count  may  be  quaOied  ;  but 
JM  wujt  ^yy  jmdgmtm  of  htUy  and  that  the  bill  nay  be  qaafiied.  Judgtncnt  affirmed.  12  Mod.  133. 
Trin.  9  W.  3.  in  Cam.  Scacc.   Leaves  v.  Bernard. 

19.  A  difference  was  taken  by  Holt  Ch.  \  upon  33  H.  6.  18.  If  the  plea 
that  a  plea  which  bepns  in  abatement ^  though  it  concludes  in  bar^  b  ^n^^oncludct 
a  plea  in  abatement  \  and  that  e  contra  a  plea  concluding  in  bar^  to  tbt  writ, 
though  it  begins  in  ahatementy  is  a  plea  in  bar.     Show.  4.  Pafch.  »'*•!*  ^ 
I  W.  &  M.  •  Cameth  v.  Priour.  S.!??„^  " 


pica  in  bar. 


the  writ,  he  muft  conclude  to  the  writ.     Brown's  Anal.  8.  *  Comb.  io6.  107.  S.  C.  by  the 

name  of  CALvaar  v.  Pa  10a,  and  S.  P.  accordingly,  and  that  if  it  Ihould  not  be  fo,  yet  the  plaintiiF 
havbg  replied  cajari  won,  &c,  ha:h  made  it  fo. 

20.  In  debt  on  a  judgment  in  B.  R.  it  is  a  good  plea  in  abate- 
ment that  error  is  pending  in  the  Exchequer^Chamber  :  but  if  the 
defendant  concludes  non  debet  refpotidere  quoufque^  it  is  not  good ; 
for  B.  R.  has  no  re-fummons :  per  Holt  Ch.  J.  5  Mod.  68. 
Mich.  7  W.  3.  Dafliwood's  Cafe. 

21.  In  cafe  for  feUing  a  lottery  ticket  affirming  it  to  be  his    C  ^^  ^ 
own,  whereas  it  was  another's  5  defendant  pleaded  that  he  bought      "^  *^"|* 
it  bona  fide,  and  fo  fold  it  5  et  petit  judicium  de  narratione  isf  quod  s.  c.and 
narr.  pradiEia  caffetur :  plaintiff  demurred.     The  court  took  this  ^^^Jl^^^^  "' 

!>lea  in  the  conclufion  of  it  to  be  in  bar  j  but  becaufe  it  was  fafeft  J^^j^  |JJ[^ 
or  the  plaintiflF  they  gave  judgment  to  anfwer  over  \  faying  that  cium  de  . 
fould  not  be  affigncd  for  error  by  the  defendant,  becaufe  it  was  j;|^^'|^°^^,„ 

H.2  ^or  b'^i^'y;;^. 


8S  aifatement. 

and  that  in    for  Us  advanUge.    i  Salk.  210.  Triii.  12  W^  3.  B.  R.  Medina 

abaumeotit  ^  Stoughton. 

ju/icium  dM  hilla  &  fuod  hllla  caffetury  and  that  judgment  ^aod  billa  caiTetvr  cannot  be  given  la 
thii  cafe,  becaufe  it  is  not  praye4*  Holt  Ch.  J.  admitted  this  true  in  demurrtrty  but  not  i«  tU^f 
becaufe  there  it  is  aifio  nop  \  for  a  man  may  plead  in  abatement  of  the  declaration.  Per  Gould  J.  the 
matter  of  this  plea  is  plainly  in  bar,  it  being  new  matter  out  of  *tbe  declaratitn,  and  the  defendant  hjtp 
in  QUO  cafu  the  plaintiff  ought  not  to  have  his  aftion,  which  is  in  bar.  Holt  faid  *,  if  one^Wt 
matter  which  goes  in  bar  but  ie^im  and  concludes  his  plea  in  abatement,  it  will  be  a  plea  in  abatement* 
for  ft  is  the  beginning  and  conclufion  that  malces  the  plea*  But  if  he  begitu  its  baty  though  he  ctmeluda 
in  abatement  or  vice  vet  fa,  it  will  be  a  plea  in  bar. 

*  S.  Pff  by  Holt  Ch.  J.  accordingly  \  q^od  non  fait  negatum.     Show.  4*  PaTch.  i  W.  &  M«  in 
cafe  of  Carneth  v.  Prior.  ; 

,  But  where  22.  The  couTt  feemed  to  think  that  where  an  abfque  hoc  com* 
^mfesa^por-  P^^fi^  ^^^  w&A?  matter  getiercdly  as  abfque  tali  catifoy  it  may  conclude 
ticularmat-    isf  de  hoc  ponit  fe  ftiper  patriam,     i  Salk.  4.  ^ich.  i  Ann.  B.  R. 

ter  as  abfyue   HaVWOod  V.  Davis. 

tali  war-  * 

ranioy  &c.  it  ought  to  be  averred,    {bid. 

But  if  the  23-  If  one  begins  in  abatenteni  and  concludes  to  the  aBion  His  ill, 
plea  f<w»-^^  if  the  pica  be  not  ftifficient  in  bar^  according  to  the  conclufion) 
wxthagfiod  and  if  demurrer  be  to  fuch  plea,  in  that  cafe  judgment  (hall  be 
matter^  and  againft  thp  d^fci^dant,  for  his  conclufion  ajftrms  the  writ  good.  Per 
rwritir  HqU  Ch.  J,  1%  Mod.  505.  Trin.  13  W.  3. 

abatement,  it  will  be  well }  for  the  plaintiff  (annot  have  a  good  writj  if  he  has  not  a  go^d  caufe  of 
•aion.     Per  Holt  Ch.  J.  iz  Mod.  525.  cites  36  H.  3.  iS. 

24,  If  a  writ  be  abateable  in  itfelfy  as  being  for  a  wrong  maOi, 

defendant  piay  fay  fcilt  judicium  de  biliary  becaufe  there  the  a£kiou 

is  ill  conceived ;  but  where  the  Mrrit  is  well  conceived  ha  bad  for- 

mifnofmerj  defendant  cannot  concJude  (b.   Per.  cur.  7  Mod.  150. 

Hill.  I  Ann.  B.  R,  Silvefter's  cafe, 

10  Mod.  25.  If  a  man  pleAis  in  form  of  a  pUa-  in  ahatetnent  that  which 

192.  B.  R.  yj^  ^^^  matter  nit^kt  be  pleaded  in  bar^  this;  is  a  plea  in  abatement^ 

JAitham.*"    ^nd  fo  vice  yerfa  ;  for  it  is  the  conclufion  of  the  plea  and  not  the 

S«  P.  matter  of  it  that  makes  a  plea  in  abatement,  or  in  bar,    10  Mod, 

I J  2.  Mich.  II  Ann.  B.  R.    Alice  and  Gale. 

26.  To  a  fcire  facias  the  plea  in  bar  is  always  coficluded  by  an 
exectitio  nofiy  as  in  other  cafes  by  an  aBion  nqn*  lo  MocL  II 2, 
Mich*  II  Ann.  B.  R,  Alice  and  Gale, 
Jtff  if  there  27.  The  conclufion  of  a  plea  in  b^r  generally  is  petit  judiciupK 
is  neither  J^  narrntione ;  for  where  there  is  either  a  writ  or  a  bill,  the  de- 
(^vbich'^is  manding  judgment  of  the  declaration  is  a  confeffion  that  the 
error)  nei-  writ  or  bill  is  good.  lo  Mod.  192.  Mich.  12  Ann.  B.  R,  John- 
therof  thefc  f^j^  ^^^  Altham.  And  the  form  of  pleading  in  abatement  is  petit 

two  forms        .     j.    .  j     i-tr  tic     1  n*    ^  **  •         "^         r 

are  proper      judiomm  de  bllkU       10  Mod.  210.   S.  C. 

for  as  to  petit  judicium  de  bilia  it  cannot  be,  there  being  no  bill ;  nor  judicium  de  nanntione,  for  it 
was  not  the  caCe  in  the  decUr^ion,  but  the  wapt  of  a  bill  that  is  the  error,  fo  the  plea  fliopld  be  fetU 
ji/dicin^ij  refpomUre  cmptlli  dtbeau     10  Moii.  an.  B.  R.  JoWon  and  Altham. 

28.  In  aftion  for  feveral  promifes,  defendant  pleaded  that  be  is 

chargeable  as  bailiff  and  therefore  the  adion  fhould  have  been  in 

account^  and  concludes  i^ideo  petit  quod  narratio  caffetur.  Per  cur, 

f  89  ]     the  plea  is  in  bar,  and  the  difference  is  where  a  plea  concludes  as 

,   fhi$  docS|  and  where  it  concludes  quod  billa  caffetur ;  for  that  is 
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onlf  in  abatement.    Judgment  iras  given  in  bar.    Barnard*  Rep* 
in  B.  R.  45 »  Pafch.  i  Geo^  2.   Felila  v.  Rawlins. 


(D.  b)  Rules  as  to  Pleas  in  Abatement.     And  what 

is  to  be  done* 

I.  XTITHERB  a  man  may  have  a  wr/V  according  to  ^is  cii/e,  he 
'  ^    muft  have  fuch  an  one,  or  otherwife  'tis  not  good;  Arg* 
2  And.  97.  pL  ipifc  Trin.  24  Eliz.  in  cafe  of  Arden  v.  Darcy. 

2*  It  is  a  general  rule  that  in  all  a£^ions  where  tlie  tii/tg  dc*m 
tnanded  canmt  be  had,  or  the  perfon  againft  *(vhom  the  thing  is  de- 
manded cannot  yield  the  things  the  writ  fhall  abate.  As  in  a  writ 
of  annuity  by  grantee  fbr  yedrS,  if  the  term  expires,  the  writ 
fliall  abate.  Arg.  Leo.  330.  Trin.  30  Eliz.  B.  R.  in  cafe  of  Wade 
y.  Prefchall. 

Jv  Where  the  pUading  is  fuch  as  your  ivrit  cannot  be  good^  there  Where j^- 
it  is  a  ground  that  you  ought  to  maintain  your  writ ;  hut  if  a  pracipe  ^^^^'^^'f 
quod  reddat  be  brought  againjl  tnvo^  and  the  one  pleads  non-^t enure  wW/^the 
and  the  other  accepts  the  intire  tenancy^  ahfque  hocy  J5V*  and  pleads  in  plaintiff  Ja 
har^  there  you  may  anfwer  to  the  bar^  becaufe  there  peradventure  Jl"  ^P^'^*- 
thc  writ  is  good  notwithftanding ;  as  if  a  writ  be  brought  againft  tniymamam 
the  feofibr  and  feoffee  upon  condition,  or  mortgagor  or  mort-  ^"  wr//. 
gagee  ;  and  fo  there  is  a  diverfity*  Goldfb,  98.  pK  i.  Mich.  30  &  d'efi  Anal 
31  Eliz.  by  Anderfon,  in  cafe  of  Hazel  wood  Vk  Hafelwood*  b^  R. 

4.  A  plea  in  abatement  muft  be  pleaded  certainly.     Co*  Litt. 
203%  a. 

5.  There  needs  no  plea  to  abate  that  which  is  abated  of  itfelf 
See  2  RoU.  Rep*  272*  Anon* 

6.  Upon  a  demurrer  to  a  plea  in  abatement,  the  faults  in  the  Cited  by  the 
if(fr/ar/7/i0;t  cannot  be  examined.  Adjudged.  2  Lutw»  1592*  Trin*  ^^^"j 

9  W.  3.  in  cafe  of  Bellafis  v.  Hefter.  'j^AftnV 

flea  in  abate^eoc  there  muft  be  no  exceptions  to  the  declaration.  But  becaufe  it  appeared  by  tho 
pJainci/^'s  own  (heu^og  that  be  had  no  caufe  of  aftion  when  ic  was  brought,  the  pluries  mandamus 
b?ing  after  Mich/ Term  beijun,.  and  the  memorandum  of  the  bill  entered  generally  of  ih^t  term  which 
faait  might  be  (hewn  as  amicbs  cVir^se,  the  plaintiff  had  leave  to  amend,  and  judgment  was  given  quo4 
Vfpondeat  ulcerius^    Carth.  lyi.  HiU.  »&  3  W.  3«  B.  R.  Rich.  v.  PiUtington. 

7.  One  c2Ln  not  plead  twice  in  abatemetit.     12  Mod.  230.  Mich. 

10  W.  3.  Anon. «    ,    • 

8.  Where  one  pleads  in  abatement  another  aBion  depending  ex 

cadem  caufa^  h^  need  not  plead  all  the  continuance^  but  yet  he  muft 

Jbew  the  aFlion  is  not  determined.     Per  Holt  Ch.  J.   12  Mod*  578. 

Mich.  13  W.  3.' 

9.  If  eKcommti/iication  in  the  plaintiff  be  tendered  for  plea  in. 
abatement,  though  it  be  figned  by  counfel,  by  the  courfe  of  the 
court  it  IS  not  to  be  received  unlefs  it  be  produced  under  fealy 
though  the  plea  need  not  mention  that  it  is  fo  produced.  And 
fo  of  an  outlawry  \  per  cur,  6  Mod.  i8o«  Trin.  3  Ann.  B.  R. 
Anon. 

10.  4  fjf  5  Ann.  cap.  \6.  f.  II.  enafts,  That  no  dilatory  plea  ^fj/'"" 
fittll  be  revived  in  any  coUrt  of  record^  unlefs  the  party  offering  fuch  ^yj^^i  in 

H  3  t^^^^ 
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ibatement,  pjga^  do  by  affidavit  prove  the  truth  thtreof^  or  Jhenv  firm  froiahk 
In  which'hc  ^'^^^^  ^^  ^^^  court,  to  tndiue  them  to  believe  that  thefaB  is  true* 

was  commorant  was  (Shauford)  and  not  (Shalford.)*  It  was  obje^led,  that  this  being  t  dilatory  plei» 
cpold  not  be  rteeived  'without  an  affidavit*  And  th^  court  at  hrh  inclined  to  that  opinion,  criminal 
*  caufes  not  being  excepted  out  of  the  ad  (the  exception  in  the  »£t  relating  only  to  the  precedbg 
daufej)  but  the  next  day  they  held  otherwlfe,  becaafe  though  this  plea  be  for  the  moft  part  dilatoryy 
yet  In  this  cafe  ic  isjiot,  becaufe  the  appellee  muft  plead  over,  and  tiie  iflue  be  joined  on  that  as  well 
as  upon  not  guilty,  and  both  may  be  tried  at  the  fame  time*  ii  Mod.  217*  pi.  5.  Pafch*  8  Ann* 
B>  R*     Young  V.  Slaughterford. 

A  plea  in  abatement,  that  the  mgtnal  is  tut  returned^  not  pledge*  found  by  tiie  plaintiff',  was  §tt  didp 
for  want  of  an  affidavit ;  and  ^bougn  it  was  urged  that  this  appeared  upon  oyer  of  the  ortgmal^  and 
where  fuch  matter  appears  upon  the  record  (as  variance)  an  affidavit  is  not  neceflary  by  this  a^  bat 
per  cur.  This  does  not  appear  on  oyer  of  die  writ ;  for  notUng  appears  but  the  writ  itCelf.  %  U* 
Raym.  1409.  Mich.  12  Geo.  B.  R.    Hughes  v.  Ahraxes. 

*  r  90  ]  .       , 

II,  Pleas  in  abatement  mtifl  go  to  the  whole^  and  not  to  part. 

10  Mod.  285.  286.  Hill.  I  Geo.  i.  B.  K.  Aylwood  v.  Woodlejr. 


(£•  b)  Where  in  Pleas  in  Abatement  the  Defendant 
muft  give  the  Plaintiff  a  better  Writ* 

ent^^d  !•  iN  'ivrit  of  entrjy  in  which  the  tenant  had  not  entry,  itnkfr 
ierminimfni       *  by  A.  to  whom  B.  leafed,  &c.  the  tenant  was  received  to 

^TT!1'  '*  P^^^^  ^^  ^^^  '^^^^  '^^^  -^*  ^'^  ^^^  l^^fi  ^^  -^^  nuithout  frying  to  'whom 
nam  bad  rot  ^^  leafed ;  but  if  he  traverfes  the  entry  he  ought  to  fay  by  whom  he 
entry  unleft  entered,  TheL  i)ig.  212.  lib.  15.  cap.  i.  f.  j.  cites  Mien.  14  £.  2. 
by  Jo.  to      Brief  817.  and  Mich.  4  E.  2.  Entre  6c. 

whom  the  '  ^  -^ 

father  of  the  demandant  leajed  a  term  ivb'icb  is  p^fiy  &c.  the  tenant  cannot  fay  that  he  did  not  enter  hy 
Jo,  -vfithout  fietving  by  whom  he  entered,  becaufe  it  is  to  the  Jecond  degree*  But  otberwife  it  (houw 
be,  if  the  plea  was  to  thefirfi  degree  ^  for  then  it  ibould  be  to  tbe  a&ion.  Thel.  Dig.  2xx.  Kb.  15. 
cap.  X.  f*  3    cites  Hill.  6  £.  3.  244. 

Jo  rvrit  of  entry  into  which  the  tenant  bad  not  entry  unhfi  by  P.  to  whom  Ro,  hafedy  vfho  diffe'fed  tbe 
father  of  the  demandanty  &c.  the  tenant  was  received  to  Jay  that  P.  did  not  enter  by  Re.  without  £iyijlg 
by  whom  he  entered,  &c.  ^ut  the  iflue  was  token  that  Ro.  did  not  Icaie  to  P.  ^c.     TbeL  Dig.  212* 
Ub.  15.  cap.  I.  f.  7*  cites  Mich.  9  £.  3.  43o.     Quaere. 

2.  In  writ  of  a  manor j  if  the  tenant  pleads  that  parrel  of  tBc 
manor  is  in  another  county^  he  \ught  to  fienv  how  much  is  in  the 
•other  county,  fo  that  the  demandant  may  have  a  good  writ  with 
foreprife.  TJiel.  Dig.  212.  lib.  15.  cap,  i.  f.  2^  cites  Pafch. 
4E.  5.  137. 

3.  And  fo  where  two  manors  are  demanded^  the  tenant  ihall 
not  plead  nonteni4re  of  parcel  of  the  demand,  without  faying  'of 
which  manor  he  pleads  the  non-tenure.  Thel.  Dig.  212.  Ub.  15^ 
cap.  I,  f.  2.  cites»  Pafch.  5  E.  3.  184. 

4.  In  dumfuit  infra  cttatcm^  upon  a  demife  madf*iy  the  demandant  ^ 
himfelfy  the  tenant  was  received  to  plead  to  the  writ,  that  the 
demandant  and  another  leafed  to  him  the  tenements^  without  giving. 
other  writ,  becaufe  the  piea  was  to  the  matter  of  the  writy  and  not 
to  ike  form  of  the  wi:it ;  by  which  the  demandant  to  maintain  his 
writ  faid  that  the  other  was  dead.  Thel.  Dig.  212.  lib.  15.  cap,  i, 
/.  4.  cites  Hill.  6  E.  3.  245.  296. 

5.  In  writ  of  wafte  againfl  tenant  for  life  of  the  demife  of  the  fom 
iher  of  the  plaintiffs  it  is  fufficieut  for  the  tenant  to  fay  that  tbe 

fatbtr 


fither  cf  the  demandant  did  not  leaft  to  the  tenant  modo  ff  firma^ 
without  giving  another  writ.  And  fo  it  is  in  dum  fuit  infra 
etatem.  ThcL  Dig.  212.  lib.  Ij;.  cap.  i.  f.  5.  cites  Pafch« 
tf  £.  3.  260. 

6.  4S^^  o^^JBonfl  A.  and  B.  who-^aded  that  'nen  dijfeifiveruni^ 
&c.  and  it  was  found  that  the  faid  B.  dijfetfed  the  plaintiffs  and  in* 
feoffed  A.  and  that  A,  did  not  diffnfe  the  plaintiff j  by  which  the 
plaintiff  recovered,  and  was  amerced  for  his  falU  plea  againft  A. 
and  (b  where  verdi£l  (hall  be  found  againft  the  plaintifi>  and  yet  [  91  1 
he  ihall  recover.  Quod  nota ;  for  he  cannot  have  other  writ  hut 
that  both  £Jeifiverunt  eum^  and  he  ought  to  name  diffaffor  and  tenant  * 
Quod  nota.     Br.  Verdi£t,  pi.  25.  cites  7  AflT.  14. 

7*  In  pracipe  quod  reddat  of  rent  agcdnft  2,  each  of  them  toek  fevered 
tenancy  rf parcel  of  the  land  out  of  nvhich^  &c.  in  abatement  of  the 
writ,  and  were  not  received  wthoutfbewing  matter  by  which  the  de* 
enandant  might  have  another  good  writ,  by  faying  that  the  rent  was 
rentfervice  or  other  fuch  lUce*,  for  if  it  be  rent-charge  the  writ  Ihall 
not  abate  by  fuch  feveral  tenancy.  TheL  Dig.  212.  lib.  15.  cap, 
1.  f.  6.  cites  Pafch.  9  E.  3.  453. 

8.  Interpleader  of  nontenure  of  parcel,  he  ought  to /hew  that  he  was 
tenant  of  this  parcel  the  day  of  the  plea  pleaded  Thel.  Dig.  212.  lib. 
15.  cap.  I.  f.  8.  cites  Pafch.  10  E.  3. 497. 

9.  In  y^nX  of  wafle  againft  tenant  for  life  upon  demife  made  by  the 
plaint^  himfelfy  the  tenant  was  received  to  fay  that  the  plaintiff  and 
his  feme  leafed  to  him,  &c.  Judgment  of  the  writ,  without  faying  in 
certain  what  eftate  he  had  hy  this  demife,  &c.  becaufe  the  plea  was  to 
the  matter  of  the  writ,  liiel.  Dig.  2i2.  Ub.  15.  cap.  i.  f«  9.  cites 
Trin.  10  E.  3.  525. 

10.  In  dower  of  the  ^d  part  of  a  manor  in  fuch  a  vill,  the  tenant 
was  received  to  plead  to  die  writ,  that  parcel  of  the  manor  extended 
into  another  vill  not  named,  &c.  without  fbewing  how  much  extended 
itfelf  into  the  other  viU ;  for  it  is  fufficient  to  give  a  good  writ 
without  giving  a^£Ood  demand.  Thel.  Dig.  212.  lib.  15.  cap.  i. 
£  10.  cites  Trin.  i^  £•  3. 44. 

1 1.  Detinue  of  a  iifriting  of  1 00/.  in  which  A.  was  obliged  to  the 
plaintiff,  which  was  delivered  to  the  defendant  by  the  plaintff  and  A. 
Upon  certain  condition  in  indifferent  hands,  and  the  condition  is  broke  of  the 
part  of  A.  The  defendant  faid  that  a  writing  of  a  greater fum  was  de* 
Uvered  to  him  by  thenty  upon  condition  contained  in  an  indenture  remaining 
in  the  hands  of  the  defendant,  abfque  hoc  that  he  received  a  writing  of  the 
fum  in  the  count,  and  a  good  plea,  though  he  does  not  fay  of  what  fum  t 

for  he  pleads  it  to  the  aBion.  But  if  he  had  pleaded  it  to  the  writ^  he 
ihould  Ihew  what  fum,  to  the  intent  to  give  a  better  writ;  and  the 
iffue  was  entered  that  he  did  not  receive  writing  of  fuch  a  fum  as 
the  plaintiff  counted,  Prift,  and  the  others  e  contra.  Dr.  Charters 
de  Terre,  pi.  27.  cites  21  E.  3.  30. 

12.  In  debt  thzfpecialty  was  obligari  ad  reddendum  compotum,  tie. 
The  defendant  demanded  judgment  of  this  writ,  bfcaufe  he  ought  to 
have  writ  of  account^  &c.  Sed  rion  allocatur ;  for  the  plaintiff  may 
Chufe  the  one  writ  or  the  other.    Thel.  Pig.  213.  lib.  15.  cap.  i. 

H4  f-  ^5- 
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T.  tj.  cites  »Gch.  a8  E.  3.  98.  and  Pafclx.  4a  IL  3.  j*  and  fSte 
Pafch.  4t  £.  3,  10. 

13.  The  writ  was  of  temments  in  DaU  and  Sale.     The  tenant 
faid  to  the  writ,  that  Sale  is  a  hamlet  of  Down,  &c.  without  fawig 
how  many  of  the  tenements  were  in  Sale,  &€•  but  the  tenant  after- 
wards relinquiflxcd  the  plea.  TheLDig.  212.  lib.  15.  cap.  I.  f.  ir. 
cites  Fafch.  29  £•  3.  39. 
Bsiln  tref-        14.  In  trefpafs  of  goods  taken,  the  defendant  mzjfay  that  he  bad 
l^/#acp,    /if OT  of  the  delivery  of  the  plaintif,  judgment  of  the  writ,  inafmuch 
the  defend-    ashc  gavc  thc  plaintiiF  writ  of  detinue.     Thel.  Dig.  21 3.  lib.  15. 
M faid  that  cap.  I.  f.  16,  cites  Mich.  43  E.  3.  "30.  16  H.  7.  3.  and  Mich.  2  E. 

tbtflMntijf     .*    ^  ,^^^ 

Utubim  4«    *0-  .1. 

the  horfe  fir  zod.  t9  ridt  to  fiuh  a  place^  &c«  and  concluded  tc  the  aETtm*  Thel.  Dig*  2x3*  lib. 
15.  cap.  I.  f.  17.  cites  Mich,  i  H.  5.  13..  ■  ^  And  in  trefpafs  of  goods  carried  awey^  the  defendant 
Jaid  that  one  Re,  waipojfcjed  oftbegaods^  and  nuzde  the  plaintiff  and  one  Alice  bis  executors^  andditd,  after 
v>bofe  death  ArKe'waiJoUpoffiJfed  ojtbe  goods ^  and  made  tbe  defendant  her  executory  and  died  ;  ajier  vb^fe 
death  the  defendant  fiund  tbe  goods  among  other  goods  oftbefaiaAHcey  and  took  them  for  fafi-kerplng  t»  the 
vfeofthe  plaintiff  Sec,  judgment  of  the  writ  j  for  he  ought  to  have  writ  of  detinue  f  tec*  But  it  was  held 
that  tbe  plea  is  to  tbe  aSHon*    Thel.  Dig.  213.  lib.  15*  cap.  i .  f.  17.  cites  Pafch.  7  £.  41  3.  Qu«re. 

But  m  tref-  ♦  j  j,  Jn  writ  of  maintenance  againfl  Ro.  PoyningsofPoynyngs,  th« 
Jo,  ^i^of  defendant  yii J  that  he  was  nether  ofPoynyngs,  without  faying  of  what 
M,  it  is  no  vill  he  was  thc  day  of  the  writ  puTchafed,  and  held  good.  Thel* 
plea  for  the   Djg^  2 1 2.  lib.  ic.  Cap.  I.  f.  12.  cites  Mich.  H  H.  6.  13. 

defendant  to         a         J  J        r  •? 

fay  that  M,  is  agreat  placey  contaiuii^  in  itfeveral  villsy  Sec,  vfitbout faying  in  certam  of  ^fbatvUl  he  ?% 
and  fo  give  a  better  writ.  Thd.  Dig.  %i  3.  lib.  1 5.  cap.  i.  f.  12.  cites  Pafch.  5  £.  4.  1.  b.  and  fo  it 
18  where  addition  Is  of  a  parifii  which  contains  fcveral  vills.— — And  in  debt  icbere  tbe  addition  is  of 
fuch  a  villj  or  late  offuch  a  •villy  it  is  no  plea  to  fay  that  be  was  never  abiding  atjui  b  a  v/7/,  naithcutjay 
ing  at  what  ntiilbe  was  abiding*     Thel.  Dig.  213.  lib.  15.  cap.  i.  f.  13.  cites  iVIich.  33  H.  6.  38. 

Thel.  Dig.  16,  If  a  man  pleads  non-tenure,  or  no  fuch  rill,  &c.  or  no  fuch 
tapV^i^f/'  ^*^^  ^^  rerum  naturia,  he  Jhall  not  give  the  plaintiff  a  better  writ:  and 
1 3.  cites  s.  in  feveral  other  cafes  e  contra.  Br.  Brief,  pi.  496.  cites  33  H.  6. 38. 
C«  17.  Where  one  pleads  e?7try  pending  the  writj  he  fliall  not  give  a 

1  9^  J    better  writ,  and  fuch  like,  &c  ThcL  Dig.  213.  lib.  15.  cap.  1.  f,  149 
cites  Mich.  34  H.  6.  8. 

18.  Trefpafs  by  G.  of  goods  taken.    Jenny  faid,  hfire  the  plain- 
tiff any  thing  had,  L.  was poffejfed  ut  depropriis,  and  made  En  his  fenu 
0ndR.  his  executors,  and  dit'dj  and  E.  married  the  plaintiff,  and  wat 
covert  at  the  time  of  the  trefpafs,  and  after  E.  died,  andfo  the  acliom 
ought  to  have  been  brought  by  R,  the  other  executor  whofurvived,  not 
tiatned ;  judgment  of  the  writ.     And  it  was  held  no  plea  to  thc 
writ,  becaufe  he  did  not  give  the  plaintiffa  better  writ  -,  for  R.  and 
the  plaintiff  cannot  join  in  adtion,     Br,  Brief,  pU  386.  cites  20  E. 
4.  18. 
aSalk.6oi.       j^^  Judgment  fliall  not  be  to  abate  a  writ,  but  where  thc  plain- 
p."  in  s.  C.  *iff  ^^y  ^^^'^  ^  better.     6  Mcxi.  226.  Mich,  j  Ann.  B.  R.  in  cafe  of 
»      Adams  V.  Tertenants  of  Savage. 

{Roll  Rep.' 

^.  S.  P.  Ux  cafe  of  Mitchell  v.  Crofts  8c  ai. 

10  Mod.  20.  Every  one  that  will  abate  the  plaintifPs  writ,  mu^  give  hint 

!!1yc?».  ^^^^^^''-  Brownl.  139.  Mich.  5  Jac.  in  cafe  of  Thompfon  ▼. 
Hi.  in    '    Collier. 

$,  C  And   therefore  if  defendant  he  fnfd  by  tie  nam  tf  E,  J.  bjromt,  it  u  not   eoougk 

for  hjm  to  fay  that  he  U  aot  a  baronet,  wifboat  Jbnvmg  vbat  U  is,  LtL  Ra^m.  Rep.  j  17.  Trin.  ^ 
Aim,  Warner  ▼»  Irbj. 

ai.  When 


SIU  'Wlien  die  defendant  pleads  a  matter  which  pve^  the plainfij^et 
Utter  writ,  he  (hall  abate  the  other;  as  Mtrefpafs  be  brought  by  one 
itnoMt^  the  defendant  may  plead  that  be  was  tenant  in  common  witi 
afiranger  ;  for  this  falfifies  the  plaintiflF's  demand,  and  ihews  that 
Jie  has  no  right  to  the  a&ion  he  has  conunencecL  G.  Hift.  of  CU 
B. 204. 

(F.  b.)     Whea  to  be  pleaded, 

,|,  A  PTER  errors  are  ajjtgned^  and  the  tenant  has  replied  thereto^ 
'^^  he  cannot  plead  in  abatement  of  the  writ  of  error.    TheL 
Dig.  209.  lib.  J4*  cap.  15.  f«  1.  cites  Pafch«  3  K  3. 8i. 

2.  A  writ  was  abated  for  want  of  form  after  non-tenure  pleaded^ 
and  ruled  over.  Tbel.  Dig.  of  Writs,  lib.  lo,  cap.  i.  C18.  cites  19 
JE.  3.  Brief  244. 

3.  Precipe  quod  reddat  againjl  3,  who  made  default ^  and  at  the 
j^rand  cape  they  came^  and  every  one  alledged  feveral  tenancy  of  parcel, 
and  tendered  their  law  cf  nonfummons.  Per  Belk.  You  fliall  not 
have  pica  to  the  writ  before  your  default  faved^  and  may  take 

this  matter  by  proteftation ;  and  becaufe  the  demandant  did  not    £  93  1 
dsny  the  feveral  tenancy,  Mombray  abated  the  writ.    Br.  Brief^ 
pL  142.  cites  38  £.  3. 28. 

4.  If  a  man  pleads  that  a  Jbranger  has  recovered  the  land  in  de* 
tnand  againjl  him  after  the  laft  continuance ^  judgment  of  the  writ,  he 
0ught  to  fay  that  the  recover  or  had  execution  i  for  otherwife  it  (hall  not 
abate  the  firft  writ  which  was  brought  agaiuft  the  tenant.  Br« 
Brief,  pi.  16.  (bis)  cites  9  H.  6. 41. 

5.  Debt  againfl  J*  B,  citizen  of  Tori,  and  does  not  give  to  him  viB 
nor  addition,  if  he  appears  and  pleads,  and  is  conviBed,  he  cannot 
plead  this  in  arreft  of  judgment i  for  iht^atute  is,  that  the  writ 

jball  abate  by  exception  of  the  party;  and  therefore  becaufe  he  did  not 
plead  it,  he  has  loft  it.     Br*  Brief,  pi.  500.  cites  35  H.  6.  ii. 

(J.  Entry  fur  dilTeifin  of  rent,  the  defendant  pleaded  bar  of  rent^  Br.  tnws 
charge,  and  the  plaintiff  made  title  of  rent-fervice  by  tenure ;  to  which  *"  jJJ^agp, 
the  defendant  f aid,  that  pending  this  writ  the  demandant  had  di/trained  S.  C.*aa4 
for  the  fame  rentfervice  in  thefasne  land,  and  of  the  diftrefs  is  yetfeifed,   ^f  >•'  ^'^ 
judgment  of  the  writ.     Per  Pigot,  by  the  bar  he  has  afhrmed  the  had  nciraQ. 
writ;  and  by  all  the  juftices  he  fliall  have  the  plea  to  the  writ ;  for  fwer  to  the 
it  may  be  that  the  demandant  has  two  rents  out  of  thefatne  land',  and  ^"^  >  ^^ 
when  the  demandant  has  made  title  to  other  rent  which  is  not  in  not  pleaded 
bar,  the  defendant  {hall  have  a  new  anfwer  to  it,  and  may  plead  to  to  this  ttau 
the  writ  of  this  rent,     Br.  Brief,  pL  373.  cites  12  E.  4.  10. 11.     ^"^'^^^^ 

7.  As  in  trefpafsxkiZ  defendant  pleads  bar,  the  plaintiff  affgns  the 
trefpafs  in  a  new  place,  the  defendant  pleads  jointenancy  in  it  with 
tt  ilranger,  or  tenancy  in  common.     Br.  Brief,  pi.  373.  cites  la 

£•  4. 10.  ij. 

8.  Where  a  man  appears  as  attorney  for  a  corporatiofi  which  is  mif 
named,  and  imparles,  they  (hall  not  plead  mifnofmer  in  abatement  of 
the  writ  after,  notwithftanding  that  he  has  not  put  in  his  warrant ; 
Jfor  ^%  court fiall  compel  him  tofbew  WQT^ant,  and  if  the  party  comes 

and 
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and  tenders  to  Sjkllow  him,  kfoallnUbe  oAmttids  hntht  Aall  hare 
a&ion  upcm  the  cafe  againft  the  attorney ;  and  the  corporation  noat 
wstfuffered  to  put  warrant  in  according  to  their  true  name*  Quod 
iiota.    Br.  Garrant  de  Attorney,  pK  15.  cites  15  H«  *j.  14. 

9*  A  maa  fhall  not  taie  advantage  of  a  plea  in  abatement  of 

the  writ  after  a  plea  in  bar,  where  it  does  not  t^ar  to  the  court 

that  the  writ  ought  to  abate ;  but  where  it  does  appear  to  the 

court  that  the  writ  ought  to  abate,  there  the  court  ex  officio  ought 

to  abate  the  writ,  though  the  party  admits  it  by  pleading  in  bar. 

Roll.  Rep.  176.  Pafch.  13  Jac.  B.  R.     Anon. 

In  indeUtt.        jq^  jn  ^Xi  indebitatus  ajutnpftt  againji  an  executor  of  J,  S.  the 

fiTit  w»  ^"  defendant  appeared  and  imparled,  and  afterwards  pleaded  in  abate- 

held»  that     Qicnt  of  the  writ,  that  J,  S.  made  other  executors  not  named.     Upon 

^defen-     demurrer,  exception  was  taken  that  this  plea  is  not  good  after 

pieid^^    imparlance,  bccaufe  it  is  of  a  thing  in  the  defendant's  knowledge^ 

abatement     and  fo  might  havc  pleaded  it  before ;  and  cited  35  H.  6.  36. 

ll^.'ve"!  ^"^  Jerman  J.  abfente  Roll,  held  this  exception  good  5  for  by 

iS3.*Hilt.*  the  imparlance  he  had  admitted  the  writ  good,  and  ordered  hinj  te 

%%  ic  24      plead  in  chief,  nifi,  &c.     Sty.  220.  Trin.  1650.  Blackden  r. 

Car.  a.  B.    Harw 
R.  Butcher  "^rvy. 

Y.  CowpcT.  ■  The  defendant  pleaded  after  a  general  Imparlance^  that  ihe  was  covert  with  one  T. 

and  prayed  judicium  de  billa  j'this  is  ill,  and  a  ref pondeas  oufter  waa  awarded.     2  Keb.  143.  pL  x6« 
Hill.  18  &  19  Car.  a.  B.  R.  Linch  v.  Beale. 

S.  P.  in  indebitatus  aflumpfit,  that  before  the  action  brought  (he  waa  married^  and  her  hulhand 
living,  and  not  named,  &  petit  judicium  fi  ipfa  ad  a£lioncm  prsed^  refpondere  debeat*  Judgment  vras 
i)uod  refpondeat  oufter,  becaufe  the  pica  was  only  in  abatement^  and  not  pleadable  afler  imparlance! 
Ltttw.  22.  Pafch.  3  Jac.  2.  Bartelot  v.  Burton* 

C  94  ^  II.  No  plea  in  abatement  fliall  be  received  after  a  refpondems 
oufier;  for  then  this  would  be  pleaded  in  infinitum.  •  G.  Hifl.  of 
C.  B.  151.  cites  2  Saund.  41. 

In  firmedom        12.  Jffter  a  view  tliere  can  be  no  plea  in  abatement,  unlefs 

plttidln"**'    fuch  as  arifes  upon  the  view.     3  Lev.  219.    Trin.  i  Jac.  2. 

abatement     C  B.    Dinghurfl  v.  Batt. 

after  the 

vieWy  nolefi  it  be  4r  tbimg  tohkb  cometh  upon  the  vieto,     Kitch.  of  Courts  426.  cites  41  E.  3.  3^. 

40E.  3.  35. 

Fotmedon  after  view,  the  tenant  cannot  plead  in  abatement,  thitfimeoftbe  degrees  were  omitted^  for 
k  is  not  apparent  to  the  court.  Kitch.  of  Courts  426.  cites  49  £•  3.  f.  20.  .But  he  may  plead 
ancient  demefne  after  the  riew ;  for  it  may  be  that  parcel  in  the  town  ia  ancient  demefne,  and  parcel 
Irank-fee,  and  it  comedi  upon  the  view  to  know  tbatf.     Kitch.  of  Courts  426.  cites  50  £•  3.  f.  9. 

In  formedon  where  there  ia  matter  apparent  In  the  ivrit,  to  akato  it  he  iQay  plead  it  after  the  view. 
Kitch.  of  Courts  426.  cites  11  H.  4.  f.  70. 

After  the  view  one  cannot  plead  nofucb  tomtf  hut  he  may  fay  that  the  tenements  are  In  anotber  eotmty, 
for  that  cometh  upon  the  view ;  but  after  the  view  he  cannot  plead  to  the  jurifdUlioaj  yet  he  may  pleid 
that  tiny  are  in  C*  and  that  they  are  hnpleadablt  tbercy.  and  denuxnd  judgment  of  the  writ,  aad  iwf  judg- 
ment, ^  tbe  court  will  take  conufance.  Kitch.  of  Courts  4^^*  ^'>tes  7  FL  6.  f.  39. '  So  im 
davoer  of  a  freehold  iff  D*  and  S*  after  view  one  cannot  plead  no  fuch  town  of  D*  for  be  is  eftopped  of 
that,  for  that  he  hath  knowledge  of  the  town  before  the  view;  but  he  may  plead  jotnteHoney  and  woif- 
tenure^  which  comes  upon  the  view.     Kitch.  of  Courts  426.  cites  19  H.  6.  fo.  10. 

Formtdon  of  a  boufe,  and  in  tbe  percloje  of  the  writ,  there  is  a  boufe  and  meadow  \  and  after  view  the 
tenant  cannot  ihew  this  in  abatement,  for  it  is  but  zfurplufage,  Kitch.  of  Coum  426.  cites  44  £,  3. 
f.  14. 

ftShow.  jj.  In  affault  .and  battery,    the  defendant  imparled  fpecially^ 

40I!  s.'c.  ^"^  after  making  a ^// rff/J'wrtf  pleaded  outlawry  in  abatements 

adjudged  in  and  upon  a  demurrer  a  refpondeas  ouiter  was  awarded.    Lutw« 

\  ^'  /?^  5-  Trin.  3  c  Car.  %.     Gawen  v.  Surby. 

affirmed  m     ^  OJ  -  / 

Cam.  Soacc.  for  the  plaintiff  5  for  after  full  dcfeace  the  plot  was  too  latci 

14'  If 
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14,  If  «nc^will  plead  in  abatement,  he  muft  do  it  befirt  the  ^f^^^ru^ 
rules  are  ata^  and  (hall  not  have  till  effbtgns  of  next  term  for,  it;  ^l^^'^i^ 
and  formerly  the  courfe  was  to  give  rules  for  pleading  generally,  fort  Cffi. 
and  after  they  were  out  to  ferve  mles  peremptory ;  per  cur.  -^«»»^«»» 
12  Mod.  522.    Trin.  13  W,  3.     Anon.  Jo^r^ht 

defendtnt 
lus  aor  tim€  till  luxt  term  to  plead  in  abatement,  hut  only  till  the  rula  0n  out;  hit  if  it  he  dtUvtred 
cfttr  that  time,  the  defendant  hat  tUl  the  eflbign-day  of  the  next  taa^  to  plead  in  abatement  ^  per  car* 
js  Mod.  512.  523.     Anon. 

Tlioiigh  a  declaration  be  delivered  attfa  term  before,  yet  tf  the  rnlet  rfpleeidifg  be  wet  wtp  ODf  owy 
pkad  in  abatement  the  fubfe^ent  tenn$  per  cur.     12  Mod.  504.  Anon. 

•  * 

15,  If  a  declaration  ie  delivered  tie  lafi  day  of  a  temty  the  de- 
fendant (hall  have  4  days  in  afubfequent  term  to  plead  in  abate- 
ment \  and  if  a  declaration  be  delivered  the  laft  day  of  a  term^ 
as  of  a  precedent  term^  the  party  fhall  have  4  days  after  the  oBual 
delivery  of  the  declaration  to  plead  in  abatement.  But  judge 
PoweH  faid,  one  could  not  plead  as  of  a  precedent  term  widiout 
imparlance  3  to  wluch  Mr.  Clarke  anfwered,  he  might  enter  it 
upon  the  pofi-^l  without  any  imparlance^  and  then  the  plea  is  of 
Uiat  term  of  which' the  declaration  is.  7  Mod.  62.  Mich«  i  Amu 
B.  R.  Rfli  V.  Homer. 

19.  And  note,  the  declaration  mull  be  as  of  that  term  in 
which  bail  is  filed,  and  the  defendant  in  another  term  is  not 
bound  to  accept  a  declaration  as  of  a  term  precedent.  And 
Mr.  Clarke  faid,  that  though  by  confent  the  defendant  does  accept  a 
declaration  the  lafl  day  of  Trinity  Term  as  of  Hilary  Term^  yet  he 
fliall  have  4  days  in  Micbaehnas  Term  to  plead  in  abatement. 
7  Mod.  6a.  Mien.  6  Ann.  B.  R.  Filh  v.  Homer. 

17.  Marriage  after  fuit  in  inferior  court  commenced,  is  plead* 
s^le  in  abatement  in  the  fuperior  court,  after  removal  \  but  the 
courfe  of  the  court  is  to  move  the  matter  to  the  court  upon  the 
return  of  the  habeas  corpus,  and  the  court  will  grant  a  pro^  C  95 1 
cedendo.  x  Salk.  8.  pi.  20.  Mich.  .6  Ann.  B.  R.  Hetherington 
V.  Reynolds. 

Ip.  Nothing  (hall  be  pleaded  in  abatement  j^/i  id fcire  facias  But  e/A*r-i 
i^on  a  judgment  that  was  pleadable  in  the  aftion  j  for  it  would  be  ^^J*^*^ 
unreafonable  he  (hould  difable  the  plaintiff  from  having  execu-  after  the 
tion,  fince  he  admitted  him  able  to  have  judgment ;  all  matters  in  ^fit.  l^i* 
and  before  the  writ  muji  be  pleaded  in  abatement j  for  no  advantage 
can  be  taken  of  it  by  error.     G.  Hift.  of  C.  B.  208. 


(G.  b)     Plea  to  the  Writ  after  other  Plea  pleaded. - 

X.  T  N  qfftfe  after  that  the  tenant  has  pleaded  in  bar,  he  cannot 
•■'   waive  it,  and  plead  that  the  tenements  are  in  another  vill,  nor 

sther  plea  to  the  writ.    Thel.  Dig.  209.  lib.  14.  cap.  14.   f.  {. 

cites  I  Ain  17. 

2.  In  zMtofrentf  the  tenant  pleaded  hors  de  fin  fee^  &c.  and  Thel^pif., 

the  defendant  after  would  have  pleaded  mifttoftnet^  of  his   name.  *°fiapl*i4. 

And  if,  &c.  to  the  affife,  and  was  not  fufFered  becaufe  he  had  f.  i.  cfjet  * 

pleaded  in  bar  before.     And  fo  it  feems  that  he  who  pleads  in  S.  C.  ac- 
1 1  bar 
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•orduigly*     bar,in  affife  may  waivi  tie  bart  and  plead  to  the  ajftfe  nul  tcri^  hut 
i^fBch     "^*  mifnofmer,  nor  no  o/ther  plea  to  the  writ.     Qijod  nota.'     Bn 
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j^sAxbt^isaDliffhfei/tdeffareeh    TRd.  Dig.  209.  IiB.  74.  cap.  14.  f.  7;  tltes  30  Afl*.  t±i 

I  ,     •      ■. 

3.  In  trefpafs  by  baron  and  feme  oftrefpafs  done  to  the  one  and  to 
the  othery  the  defendant  pleaded  not  guilty^  and  after  the  court 
abated  the  writ ;  becaufe  the  feme  (hall  not  recover  damages  for 
the  trefpafs  done  to  the  baron;  Theli  Dig.  209.  lib.  14.  cap.  14^ 
f.  13.  cites  3  Ei  3.  It*  North.  Brief  737. 

4.  Thel.  Dig.  88.  lib;  io«  cap.  i.  f.  7;  fays,  it  feems  by  the 
opinion  of  Mich,  i  £•  3*  139.  that  where  the  defendant  pleads 
a  plea  which  goes  to  the  aSion^  and  concludes  to  the  county  and  v^aives 
it^  or  is  ruled  over^  he  fhall  plead  another  plea  to  the  writ. 

5.  And  he  who  pleads  mi/no/mer  and  over  to  the  ajjife  (hall  not 
be  fufiered  to  plead  in  bar  afterwards^  becaufe  he  has  pleaded  to 
the  aflife  before;  quod  nota  bene.     Bn  AiBfe,  pL  iii.    citear 

6.  -The  writ  of  land  in  Dale  and  Sale,  and  the  tenant  after  the 
view  pleaded  the  releafe  of  the  ancefior  of  the  demandant  in  bar  for  all^ 
but  the  releafe  fbewed  did  not  comprehend  any  land  but  in  Dale  only, 
and  after  the  tenant  would  have  pleaded  that  all  nvas  in  Dale  and 
nothing  in  Sale  /And  was  not"^  received.  Thel.  Dig.  209.  lib.  14^' 
cap.  14.  f.  3.  cites  Trin.  6  E.  3.  273. 

7.  After  the  tenant  has  pleaded  to  the  count  in  the  form  ofefpleeSj 
end  ruled  over,  he  was  received  tofhew  that  there  was  not  any  vill 
named  in  the  writ,  by  which  it  was  abated.  Thel.  Dig^  89.  lib* 
10.  cap.  I-  f.  12.  cites  Mich.  7  E.  3.  361. 

8.  After  the  tenant  had  pleaded  in  bar  he  was  received  to  fay 
that  the  writ  was  without  date :  for  it  was  Agufti  where  it  ought 
to  be  Augufti.  Thel.  Dig.  209.  lib.  14.  cap.  14.  f.  4.  cites 
Mich.  10  E.  3.  533. 

9.  In  writ  of  etftry  of  dijfeiftn  made  to  the  grandfather  of  the 
demandant,  thofe  words  (qua  clam^  ejfe  jus  Isf  hared'  ^c*)  were 
left  out.  But  it  was  held  that  after  plea  to  the  aftion  the  de* 
fendant  could  not  (hew  this  omiffion  in  abatement  of  the  writ ; 
becaufe  there  was  tnatter  fufficient  in  the  writ  without  thofe  words 
inform.  Thel.  Dig.  209.  lib.  14.  cap.  14..  f.  15.  cites  21  E.  3. 
18.  32.  and  adds  Quxre,  and  fays,  fee  the  New  Nat.  Brev. 
fol.  21.     -  ^ 

tj  9^  3  I  o.  If  the  plaintiff  in  avowry  prays  aid^  and  has  the  aid,  he 

fhall  not  plead  in  abatement  of  the  avowry  after;  for  the  aid  prayer 
and  voucher  are  in  lieu  of  bar,  and  for  bringing  a  bafr,  and 
therefore  it  is  contrary  to  £he  order  of  exceptions  to  plead  in 
abatement  after  it;  quod  nota.  Br.  Exceptions,  pi.  7^  cites 
24  E.  3.  26.  27.  51.  52. 

II.  In  bill  of  trefpafs  containing  diveffe  trefpaffes,  after  that  the 
defendant  had  pleaded  he  was  not  received  to  fay,  that  a  thing 
done  out  of  the  county  was  fuppofed  to  be  done  by  the  bill,  tic.  Thel. 
Dig.  209.  lib.  14.  cap.  14.  f.  5.  cites  Trin.  27  £.  3.  82- 

7  12.  la 
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12.  In  oyer  and  terminer  of  the  rcmfimfnt  of  an  heir  In  wari^ 

the  ^vrit  was  rapuit,  nvhere  it  ought  to  be  cepit  isf  abduxitf  &c* 

U  the  defendant  pleads  to  the  a£iion  he  (hall  not  plead  this 

matter  to  the  writ,  for  the  writ  is  affirmed.     TheL  Dig.  20^ 

lib.  14.  cap,  14.  f.  6.  cites  29  Aif.  35. 

13.  In  Jeit  again/l  baron  and  feme  and  another  upon  contraB  made 
during  the  coverture;  for  the  feme  it  was  faid^^  that  a  feme  covert 
cannot  maif  a  contraB,  judgment  f  aBioy  and /or  the  baron,  and  the 
third  wax  pleaded  the  fame  matter  to  the  wrtt,  and  were  not  re* 
ceived,  by  which  they  pleaded  to  the  a£tion«  TheL  Dig.  2op« 
lib.  14.  cap.  14.  f.  8.  cites  Hill.  34  £•  3.  Brief  923. 

14.  Debt  again/l  two,  the  one  came,  and  the  other  made  default, 
(o  that  exigent  was  pronouticed  againft  him^  and  ih^  plaintiff  counted 
upon  a  joint  contraB  or  caufe,  there  he  who  appeared  was  com* 
pelled  to  anfwer,  notwithftanding  that  he  alleged  he  ought  not 
to  anfwer  without  the  other  becaufe  it  is  upon  a  joint  obligation, 
by  which  the  defendant  pleaded  the  death  of  him  who  is  outlawed 
before  the  exigent  pronounced;  and  becaufe  the  other  could  not 
deny  it  the  writ  was  abated  by  award  after  he  had  pleaded  that' 
he  Should  not  be  compelled  to  anfwer  without  the  other ;  and  the 
reaibii  &ems  to  be  becaufe  the  plea  of  the  other  was  not  recorded. 
And  with  this  agrees  41  £.  3.  i.  that  in  account  againft  2,  if 
die  one  dies  or  be  outlawed  the  oth^  fhall  anfwer  for  the  whole  i 
Nota«  Br.  Refponder,  pi.  4,  cites  40  E.  3.  2tS. 

15.  In  writ  againft  an  hoftler  after  plea  in  bar  pleaded,  the 
defendant  was  received  to  ihew  that  the  plaintiff  by  his  count 
had  notjhewn  that  th§  defendant  was  a  common  hoftler ,  upon  which 
tKe  writ  was  abated.  Thel.  Dig.  2Q9.  lib.  14.  cap.  14.  f.  14. 
cites  Hill.  1 1  H.  4.  45. 

16.  In  wajle  againft  Beatrice,  who  was  the  feme  of  the  earl 
of  Arundel,  firft  the  exception  was  taken  to  the  count  in  the  afftgr^ 
tnent  of  the  wafte,  and  cfter  to  the  name  of  dignity  of  the  defendant, 
inafmUch  as  (he  was  not  named  countefs,  and  then  to  the  form  of 
the  writ  by  which  wafte  was  fuppofed  in  hominibus  and  not 
exilium,  and laftly  nofuch  vilL  Thel.  Dig.  lib.  10.  cap..],  f.  2,6f 
ptes  Trin.  2  H.  6.  11. 

17.  After  that  the  defendant  hz^  pleaded  to  the  form  of  the  ad' 
dition,  he  may  plead  that  he  was  commorant  at  another  place  abfque 
hoc,  &c.  Thel.  Dig.  lib.  10.  cap.  i.  f.  27.  cites  Mich.  4  H. 
6. 4.  » 

18.  Where  a  man  pleads  to  the  writ,  or  prays  in  aid,  and  the 

demandant  demurs  thereupon,  if  it  be  adjudged  againfl  the  tenant  he 

fhall  not  plead  newly  to  the  writ,  nor  pray  in  aid;    per  Fulthorp. 

Thel.  Dig.  of  Writs,  lib.  10.  cap.  i.  f.  31.  cites  HilL  22  H» 
6.  46.' 

19.  In  nsfrit  agginft  2,  if  the  one  pleads  to  the  writ,  and  the 
oe^  other  to  the  aBion,  he  v^ho  pleads  to  the  a£^ion  cannot  refort  to 

the  other  plea  to  the  writ.     Thel.  Dig.  209.  lib.  14.  dp.  14. 
f.  i6.  cites  Pafch.  11  H.  6*  42. 

20  \nfcire  facias  out  of  a  fine,  if  the  demandant  *does  notfhew  by 
fbe  writi  or  in  the  roll,  how  b^  is  coufin  to  bis  auceftor^  the  tenant 

after 
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after  pkadiftg  ifi  bar,  Md  adiAittotice  dieftof^  iN»f  pba^  this 
matter  in  abatement  of  iht  wift,  and  it  fludl  abate  by  judgoiem; 
TheL  Dig.  209.  lib.  14.  f.  9.  cites  38  H.  6.  4*  20.  22. 
[  97  3  21*  In  attaint  the  defendants  pleaded  quod  bonam  isf  kgak 
fecerunt  facramentum^  and  afterwards  they  would  have  jrieatded 
variance  betV9eeti  the  writ  ef  attaint  and  the  firjl  rec^rd^  and  were 
not  received.  But  it  was  faid  that  it  Ihould  be  otherwife  if  the 
record  be  in  the  fame  court*  TheL  Dig.  209.  lib.  14.  cap.  14. 
f.  10.  cites  Trin.  9  £•  4.  24.     Quaere. 

22.  In  trejpafs  of  a  clofe  broieny  zftcr  plea  in  bar^  and  unci  qfftgnm 
ment  made  by  the  plaintiff,  the  defendant  may  plead  to  the  writ 
that  the  plmnttff  has  nothing  but  in  common  withfuch  a  one  not  named^ 
&C.  lliel.  Dig.  209.  lib.  14.  cap.  14.  f.  11.  cites  Mich.  12  £. 
4*  II. 

23.  In  ftrnV  of  entry  of  rent  the  tenant  pleaded  in  bar  a  rent^ 
charge^  and  die  plaintiff  made  title  to  a  rent-femnce^  and  after  the 
tenant  faid  that  the  demandant  took  Afhr^s  pending  the  writ  far  thk 
fame  rent^  and  of  this  diflrefs  he  is  yetfeifid;  and  held  a  good  plea, 
after  the  plea  in  bar,  by  ail  the  juftices.  Thel.  Dig.  188.  Hb.  12. 
cap.  23.  f.  4.  cites  Mich.  12  E.  4.  11. 

24.  If  an  qffife  in  trefpafs  be  made  of  land  in  A.  and  die  de- 
fendant  does  not  take  exception  to  the  writ,  but  pleads  over,  he 
cannot  plead  in  abatement  of  the  writ  afterwards.  2  Roll  Rep. 
175.  176.  Arg. 


(H.  b)  In  what  Cafes  the  Defendant  may  plead  fevc- 
ral  Pleas  to  the  Writ^  one  after  another. 

I.  TpJTCEPTIONS  out  of  the  writ  tie  after  the  exceptions  wUch  a 
•*-'  man  may  have  by  view  of  the  writ :  per  Shard,  who  pro- 
nounced this  as  a  rule.  And  there,  after  an  exception  taken  to  the 
firm  of  the  writ,  and  ruled  over,  the  defendant  was  admitted  to 
plead  that  there  was  another  lurit  pending  of  the  fame  thing,  &c* 
Thel.  Dig.  of  Writs,  88.  lib.  10.  cap.  i.  f.  6.  cites  H.  3 
E.  3.  70. 

2.  In  dower  the  demand  was  of  the  31/  part  of  a  manor^  and  of 
a  meffuage^  &c»  The  defendant  pleaded  that  the  houfe  was.  parcel  of 
the  manoTy  &c.  and  demanded  judgment  of  the  demand  $  and  it 
was  awarded  no  plea^  sfnd  yet  the  tenant  was  admitted  after- 
wards by  die  court  to  plead  mifnofmer  of  the  viU,  &c.  viz.  md 
tiel  vill,  &c.     For  it  was  faid  that  he  had  pleaded  to  the  matter 

*  The  or^.  of  the  demand,  and  *  therefore  his  plea  to  the  demand  was 

is  (p«r  ceo    matter  in  fad,  &  dehors,  &c.  as  I  think.     But  it  was  granted 

^^'^  there  that'  a  man  fhall  plead  in  ajjifi  to  the  ptmnt^  and  e^er  to  the 

writ,  TheL  Dig.  89.  lib.  10.  cap.  i.  f.  9.  cites  Mich.  4  £.  3.  i66m 

3.  In  writ  of  wq/ie  agahi/l  tenant  for  years^  upon  leafs  made  by 
the  plaintiff  to  one  W.  who  leafed  over  to  the  defendant  for  the  fame 
iermy  &c.  The  defendant  pleaded  in  abatement  of  the  writ^  thai 
the  demife  was  made  by  the  pUdntiff  to  one  A*  and  awarded  no  plcsu 

And 
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Aai  aAei'  fhe  defendant  woxM  have  pleaded  fim^Mun^  and  wa« 
not  receifed.  TheL  Dig*  89.  lib.  io«  cap.  i.  f.  lo.  cites  Mich. 
;  £.  3*  228I 

4.  In  jurU  utrum  the  tenant,  after  plea  taken  to  the  firm  ef  Ae- 
vnitf  and  rukd  ever,  pleaded  to  the  jurifASHon  that  the  land  was 
ancieftt  demejhe  /  but  the  jury  was  awarded  to  inquire  if  the  land 
be  frankahnoigne  or  lay-fee  only.  Thel.  Dig.  89.  lib^  10.  cap.  i* 
f.  I  J.  cites  Hill.  8  E.  3.  373. 

j^.  In  writ  of  aul  of  an  fffice^  the  tenant  took  exception  to  the 
writ,  xnafmuch  as  it  was  00/  brou^  in  any  vill;  and  after  was 
receiTed  to  take  another  pka  to  the  writ  i^on  caufe  apparent  in  the 
turity  viz*  the  fuppofal  of  the  feilln  in  demefne  of  an  office,  J 

which  ought  to  be  only  ut  de  feodo.    Thel.  Dig.  89.  lib.  lo.     £  98  ] 
cap.  r.  f.  15.  cites  Men.  8  E.  3.  424. 

6.  Ixi  fcirefaciar  out  of  a  recovery  agoanjl  a  prior ^  after  mifnofmer 
of  hemfslf  pleaded,  he  was  received  to  plead  that  he  is  fuecejfor  to 
him  agtnnft  Hvhom  the  recovery  pajfedy  not  named  fuecejfor^  by  which 
the  writ  was  abated.  TheL  Dig.  89.  lib.  lo.  cap.  i.  C  17.  cites 
Mich.   16  E.  3.  Brief  656. 

7.  In  firmedon  in  reverter  the  tenant  pleaded  non>4enurey  and 
was  oufted,  inafinuch  as  this  writ  was  purchafed  by  Joumies  ac- 
counts ;  but  he  was  afterwards  receired  to  falfify  the  defeent,  as 
to  fay  that  another  not  named  was  ijfue  in  tail  who  furvived,  and 
held  the  eftate*  Thel.  Dig.  89*  lib.  lo.  cap.  i.  f.  16.  cites  Miclu 
f6  E.  3«  4^ 

8.  In  firmedon  in  remainder,  after  age  had,  and  oyer  had  of  the 
deed  of  remainder,  the  tenant  was  received  to  plead  non-tenure  9 
for  the  fliewing  of  the  deed  is  only  to  make  the  demandant  an* 
fwer.  Thel.  Jjig.  89.  lib.  10.  cap.  i.  f«  20.  cites  Hill.  26  E.  3. 
57*  and  fay%  contra  it  was  held  of  jointenancy  Hill.  45  E.  3,  2» 

9.  In  writ  of  entry  againft  baron  and  feme,  fippofing  that  the  feme 
had  not  entry,  unlefs  by,  &c.  Exception  was  taken  to  the  writ 
that  the  entry  of  the  baron  was  not  fuppofed  with  the  feme,  and 
niled  over,  &c.  The  tenants  were  received  to  plead  matter, 
which  proved  that  the  writ  fhould  be  en  le  poft,  for  the  firfi  arofe 
vpon  matter  apparent  in  the  writ.  TheL  Dig.  89.  lib.  10.  cap.  i. 
C  22.  cites  Mich.  39  E.  3.  33. 

10.  In  quare  in^edit  de  prebenda  vocnta  major  pars  altaris  in 
ecclepa  de  Sarum,  the  defendant  pleaded  to  the  writ  that  there  were     • 
feveral  collegiate  churches  of  divers  faints  in  Sarum,  and  alfo  2  &a^ 
rums,   ^c.  fciL  New  Sarum  and  Old  Sarum,  i^c»  that  the  plaintiff 
does  notfpectfjf  in  which  church  or  vill  the  prebend  was*    It  was  held 

by  Finchden,  that  after  this  plea  the  tenant  cannot  plead  to  the      ' 
writ  by  monftrans  that  the  writ  does  not  make  mention  of  what  faint 
the  church  was,  as  he  ought,  becaufe  the  firfi  plea  was  matter  in 
faB.    TheL  Dig.   89.  lib.  10.  cap.  i.  f.  23.  cites  Pafch.  40 
E.  3.  17. 

1 1.  Waftt  agcnnjl  Jtf".  laie  wife  of  Thomas  earl  of  A*  the  defend^ 
emt  pleaded  to  the  writ  becaufe  Jx^^  was  a  count efs  not  named  count^Sf 
&  non  allocatur ;  for  thefe  words  (late  wite  of  Thomas,  earl) 
imply  that  (he  is  a  countefs^  unlefs  fpecial  matter  be  fliewn  to  the 

contrary  % 


.4 


^d  diintement 

omtrary  \  for  writ  pnecipe  Thomas  earl  of  A;  and  f/L  1m  wife  is 

rpod,  by  which  (he  pleaded  yet  to  the  writ,  becaofe  it  is  feck  w/ium 

tn  domUfus  (5*  hominibusy  where  it  (hould  be  exilium  in  bominibus, 

fctt*  villeinsy  &  non  allocatur^   for  the  writ  fhall  be  general. 

And  fo  in  dower,  it  ihall  be  de  libero  tenemeato,  and  (he  fliall 

have  fpecial  declaration  of  villeins,  by  which  (he  pleaded  further 

to  the  writ,  becaufe  it  is  brought  in  A.  £*  and  C  and  aajiub  vill 

ms  C.  in  the  fame  county.     And  per  Martin,  it  is  a  good  plea  to  all 

the  writ,  without  anfweriQg  to  the  refidue  ;  for  it  goes  to  all  the 

writ.     Contra  9  H,  6.  42.  if  he  fays  that  there  are  two  CJs  and  none 

mfithout  addition^  for  there,  there  is  fiich  a  vill  with  addition,  and  the 

V  plaintiff  fliall  recover  by  view  of  jurors,  note  the  diverfity.     And 

•  Br.  Ma-    fo  fee  here  that  the  defendant  Jball  have  *  3  p/eas  to  the  writ  one 

iMfesy  pU  3.  after  atwther  ;  but  it  does  not  appear  if  any  of  them  were  pleaded 

cictt  &.    .    ^^^  demurred  to,  and  adjudged  after  demurrer.    For  qua&re  then 

if  {he  (hall  plead  it  again.     Br,. Brief,  pL  '6.  cites  a  H.  6.  ii« 

12*  But  it  appears  3  H,  6.  5.  that  if  a  man  prays  aid  of  the 
ling,  and  the  caufe  is  not  fufficienty  but  he  is  put  over  ;  yet  be  maf 
allege  new  caufe  and  fo  infrnte,  in  one  and  the  fame  term,  contra 
cfter  adjournment  /  and  qutere  if  the  fame  law  be  not  upon  pleas 
to  the  writ,  for  in  3  H.  6.  1.  he  fliall  have  feveral  pl^as  to  the 
writ  likewife.     Br.  Brief,  pL  6% 

C  99  3   (I.  b)  By  whom  it  may  be.  By  Plaintiff  or  Demand* 
whii*  ^^'^  himfelf,  or  Garniftiee  *,  Vouchee,  &c* 

B»t  Jn  1.  iN  qiiare  impedit  agnin/t  baron  and  feme,  Ac  plaintiff'  wouli 
^tZ7^'  *^^^  abated  his  own  wrk  by  the  death  of  the  feme  fo  extort  the 

farcenenl  damages,  and  was  not  deceived,  for  the  baron  prayed  writ  to  the 

thcomwtff  bifliop  for  himfelf.    Thcl.  Dig.  196.  Hb,  13.  cap.  9»  £  i«  cite^ 

'j:/^:l  Mich.  7  E.  3. 364. 

•ihir  was  diody  and  to  pray  tliat  the  writ  be  abated,  and  that  he  mi^lit  fue  a  new  >vrit.    T^d.  Die* 
1)6.  lib.  13.  cap.  9.  f.  2.  cites  Mkh.  38  £.  3.  42. 

B»t  Mich.  2.  If  a  man  fees  that  his  writ  is  nbateable,  he  may  pray  leave 
U.'Sie^i*-  '^  acquire  a  better  writ  to  have  advantage  in  the  fecond  writ  by 
mandantcon^  Jourkies  accounts.  Thel.  Dig.  197.  lib.  13.  cap.  9.  f.  6.  cites 
fefftdtbat     pafch.  14  E.  ^.  Journies  Accounts  21% 

the  tenant  o-r  j     j  j 

tuas  not  tenant ;  and  prayed  leave  to  purchaTe  a  better  wrki  and  could  not>  but  the  writ  was  abated 

Thei.  Dig.  197.  lib.  13.  cap*  9.  f.  7. 

3.  Formedon  againfi  A,  who  vouched  E.  who  entered  into  the 
warranty  and  vouched  D.  and  procefs  returnable  0£lavis  Michaelisy 
at  which  day  Z).  came,  andfaid  that  7*.  had  brought  formedon  againfi 
A*  the  tenant,  and  had  recovered  by  aBion  tried,  judgment  of  this 
writ ;  and  he  fliall  have  the  plea  clearly,  per  Finchdcn  Juftice  | 
for  he  is  in  place  of  the  tenant,  and  the  tenant  himfelf  cannot 
now  have  it,  for  he  is  out  of  court.  Br.  Brief)  pL  506.  cites 
41  £•  3.  lo.  ii« 

4.  Itt 
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4.  In  quare  impeSt  fir  the  king  where  it  ^z^  fiund  for  the  <£f- 
fendantf  the  opinion  was,  that  the  king  could  net  abate  his  otvn 
vjrity  notwithftanding  that  there  was  matter 'apparent  to  abate  it. 
Thel.  Dig.  196.  lib.  13.  cap.  9.  f.  3.  cites  Mich.  3  H.  4.  2.  for 
the  plaintiff  Jhail  never  he  received  to  fugged  a  thing  to  the  court, 
Hrhich  Ihall  abate  his  own  writ.     Per  Hank,  ibidem.  Qusere. 

5.  But  in  recaption  it  was  moved,  per  Fulthorpe,  that  the  plaint 
tiff  tuas  dead  after  the  la/l  continuance,  and  prayed  leave  to  acquire    . 
a  better  writ  by  which  the  \rat  was  abated.     ThcI.  Dig.  196. 
lib..  13.  cap.  9.  f.  4.  cites  Hill.  11  H.  6.  17. 

6.  In  forcible  entry  againjl.  2,  the  one  fnade  default  after  impar'* 
tanccj  and  the  other  pleaded  to  iffue,  and  after  the  plaintifF  came, 
and  foid  that  he  who  had  pleaded  to  iffue  was  dead,  and  prayed  writ 
to  inquire  of  damages  againft  the  other  at  his  peril.     Thel.  Dig. 

197.  lib.  13.  cap.  9.  f.  5.  cites  Hill.  31  H.  6.  15.  s    f  v^ 

7.  In  replevin,  the  prayee  in  aid  ihall  not  plead  in  abatement  Jarmp 


«e  f» 


of  the  writ  or  avowry,  unlefs  as  amicus  curia  to  inform  the  court  dttirue ;  for 
for  error,  per  tot.  cur.     Br.  Brief,  pi.  499.  cites  34  H.  6.  8.         i<fc«nsthat 

phad  f  tht  ivrtt  but  the  party  to  the  ariginat,  by  whofe  death  the  writ  may  abate.     Br.  Brief,  pi.  499* 
cites  34  H.  6.  8. 

8.  Baron  and  fome  are  jomtenants*  A£Hon  is  brought  againft 
the  baron,  who  makes  default,  the  wife  cannot  be  received,  not 
being  party  to  the  writ.  But  the  reverfioner  may  be  received 
and  ^\t,2A  join^tenancy  in  abatement  of  the  writ.  Mo.  242.  pi*  381. 
Mich«  29  £liz.  C.  B.  Cane's  Cafe. 


•  (K.  b)  Ex  Ofiicio.     In  what  Cafes.  C  loo  3 

* 

I.  "^OTE  by  the  juftices.  That  where  declaration^  indlElment^ 
&c.  is  infufficient  by  matter  apparent,  the  court  ought  es 
officio  to  fee  it  in  pain  of  error,  as  indiftment  of  conspiracy 
wanted  the  year,  day,  and  place  where  it  was  done,  and  was  of  ini^ 
prifonment  of  certain  perfons  till  tJ^eyfhould  make  fine,  &c.  whereas 
this  founds  in  oppi^effton,.  and  not  in  confpiracy ;  and  becaufe  they 
condemned  him,  it  was  rcverfed  by  writ  of  error.  Br.  Office 
del  &c.  pi.  5.  cites  24  E.  3.  74.       '  % 

•  2»  Writ  wzsfilio  &•  hfire,  inftead  oi  film  fe*  heredi,  and  abated 
per  cur.     Br.  Office  del  &c.  pi.  6.  cites  41  E.  3.  21. 

3.  Fornudon  cfs  couftn  and  hei¥  of  the  donee,  and  did  not  fieva 
bow  coufin  in  the  writ,  hut  in  the  count ;  and  therefore  the  writ 
was  abated  ex  officio  curiae  after  the  view.  And  therefore  it 
feems  that  the  party  i^  j^afl  pleading  to  the  \^'it.  Br.  Office  del 
&c.  pi.  2.  cites  ^2  I^.  4.  I* 

*  4.  In  finnedon  it  was  faid.  That  the  court  ex  officio  ought  to 
abate  the  writ,  if  it  appears  to  them  by  a  thing  apparent  that  it  is 
not  good,  as  by  falfor  Latin,  want  of  K»rm,  &c.  notwithftanding 
that  the  demandant  makes  default  i  and  the  matter  was  that  it 
was  rex  Jiibernia^   in  the  writ  for  dominus  Hibernia,  and  the 

Vol.  L  I  eflbignei 
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tlToignee  or  ftranger  as  amicus  curiae  may  fliew  it.    Bn  Office 
del  &c.  pi.  6.  cites  4  H.  6.  i6. 

5.  Writ  of  debt  may  be  abated  or  gdjudged  upon  matter  appi« 
rent  without  demurrer  tendered  by  the  defendant,  viz.  the  aftioa 
was  againft  the  Executor,  upon  fimple  contraft  of  the  teftator, 
who  might  have  waged  his  law  \  and  therefore  Littleton  awarded^ 
upon  appearance  of  the  plaintifPs  attorney  to  the  a£iion,  that  the 
plaintiff  take  nothing  by  his  writ.  Quod  nota.  Br.  Office  dd 
&c.  pi.  4*  cites  15  £.  A.  25. 
3Ktb.768.  6.  Scire  facias  brought  by  an  adminiftrator,  te/led  12  Fei.  upon 
^'  5*  S.  C.  ^  ^j  ^^^  letters  of  admintftration  after  imparlance,  it  appeared 
that  the  letters  of  adminiftration  bore  date  26  March  afterwards^ 
whereupon  defendant  pleaded  it  in  abatement ;  the  plaintiff  de- 
murred, becaufe  a  plea  in  abatement  could  not  be  after  an  impar* 
lance ;  but  //  appearing  upon  the  record  that  the  plaintiff's  writ  was 
before  the  cauje^  aBlon^  the  fame  was  ex  officio  abated  %  per  cur. 
2  Lev.  197.  Trin,  29  Car.  2.  B.  R.  Harker  againft  Moreland^ 
$.  P.  For         y.  There  cannot  be  a  demurrer  in  abatement  \  per  Holt  Ch.  J. 

L^abate-  ^  ^^°-  ^95-  ^"^'  3  ^^^'  ^'  ^-  ^"^"" 

xnent  be  extrinfick,  the  defecdant  muft  plead  j  if  intrinfick,  the  court  will  take  notice  of  it  them/ebcst 

I  Salk.  220.  pU  7.  Trin.  3  Ann.  B.  R.    Dockminique  ▼.  Davenant. 6  Mod.  19S.  S.  C. 

accordingly ;  and  the  court  fald  they  would  turn  all  fuch  demurrers  into  ban,  though  Eyre  cuoted 
WiMBzsH  V.  WxLL'ouciitY  IB  Plowd.  ^  piecedcat  of  a  demurrer  in  abatement.— ^.—G.  luft.  of 
C.  B.  2o8.  S.  P.  and  cites  S.  C.  ^ 

• 

**  '^'th^^'h       ^*  Where  it  appears  to  the  court  from  the  writ  itfelf  that  it 

the  dcf^d^.  ought  to  abate,  the  court  ex  officio  ought  to  give  judgment  againft 

ant  admits  the  plaintiff,  though  the  defendant  does  not  plead  in  abatement. 

the  writ  Arg.  10.  Mod.  170.  ^ 

ana  count.  ^  ' 

Br.  Anions  fur  le  Cafe,  pi.  41.  cites  1 1  H.  4.  45. — ^S.  P.  Per  cur.  accordingly,  though  the  party 

admiu  it  by  pleading  in  bar.     Roll.  Rep.  176.  pi.  13.  Pafch.  13  Jac.  B.  R. 

•  I  do  not         p.  But  if  it  does  not  appear  in  the  writ  it  is  othcrwife.  Arcf.  10. 
at  'Tofh"   Mod.  •  170.  cites  I  Roll.  Rep.^2.  f 

Rep.  a.  but  fte  a  Roll.  Rep.  ay*,  ays.  Hill,  ao  Jac.  B.  R.  in  an  anonymous  cafe. 


C  Joi  ]  .  (L^  |j^  Where  it  is  only  in  Delay,  or  Peremptory. 

» 

I.  /CONUSANCE  was  demanded  by  the  mayor  and  bailiffs  of 
^  Coventry,  and  they  fhc\red  a  cliarter  to  this  purpofe,  that 
if  the  demandant  in  a  plea  of  land  counterpleads  tJje  franchife^  and 
Xht  iemnt  joins  with  tl.^  claim  of  tlie  frjnchife,  and  it  is  found 
agaiiiih  the  franchife,  the  demandant  Ihall  recover'the  land  -,  but 
if  it  be  found  againih  die  demandant  th^writ  fliall  abate.  Jenk. 
18.  pL  32.  cites  20  E.  3.  and  35  H.  6.  54.  . 

2.  If  a  man  pleads  a  plea  in  abatement  of  the  writ,  or  of  avowry^* 
which  is  demurred  tOy  and  adjudged  agjitijl  kim  who  pleads  it,  it  is 
hot  peremptory,  but  a  refpondcas  ouilcr.     ^od  ncta.     Br.  Pe- 
remptory, pi.  6.  cites  48  E.  3.  10. 

^  3.  And  it  feems  ij'ue  taken  upon  excommunication  is  peremptory. 
Sid.  252«  cites  3  H.  4.  3. 

4^  la 
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4k  to  pTiBt^  quod  reddaty  if  the  tinant  pleads  to  the  fvritf  and 
die  demandant  demurt,  and  the  matter  is  adjourned  to  another 
tcrmf  this  is  not  peremptory  for  the  tenant,  but  ihall  be  awarded 
that  he  anfwer  oven  Quod  nota,  per  Newton,  Fulth.  and  Port- 
iogton*    Br.  Peremptory,  pi.  20.  cites  22  H.  6.  ^5* 

c.  If  a  demurrer  is  joined  upon  plea  to  tie  juri/di^hn,  to  the  ^'  **•  ^** 
perjoHy  to  the  njorttj  upon  v/rw,  upon  aidy  upon  voucher ^  upon  eJotgUy  p|^  ,^  \\^^ 
though  adjourned  to  another  term,  and  adjudged  againft  the  de-  34 H*  6. 84 
fendant,  it  is  no  more  than  a  refpondeas  oufter.    If  the  plea  to 
the  writ  upon  iffue  joined  be  found  for  the  tenant  or  defendant^ 
the  writ  fhall  abate.     If  it  be  to  the  perfon,  or  a£tion  or  jurifdic- 
tion,  and  is  foimd  for  the  demandant  or  plaintiff,  he  fhall  recover 
die  thing  in  demand.    Jenk.  306.  pi.  82. 

6.  Upon  counterplea  of  view,  refceitj  ejpngn^  or  aidy  and  fcund  *  ^*  P-  •'• 
for  the  tenant  upon  tjfue  joined^  the  writ  ihall  not  abate,  but  p|[['*^cij|^* 
view,  rcfccit,  efToign,  2x6.  only  Jball  be  awarded.  Upon  counter-  34H.  6.  8. 
plea  of  voucher y  if  found  for  the  tenant  upon  iflue  joined,  judg-  an^soE*  !• 
ment  ihall  be  that  yonchzr  Jball  Jlandy  if  for  the  demandant  that  *** 
demandant  ihall  recover  the  land.    The  law  intends  greater  delay 

and  expence  upon  *  trial  by  jury  than  upon  demurrers ;  and  if 
upon  any  of  thefe  pleas  there  be  a  trial  by  jury,  and  it  be  found 
for  the  demandant,  he  (hali  recover  the  land.    Jenk.  3^.  pi.  82« 

7.  Pracipe  quod  rcddat  of  rent  of  dijfeifin  done  to  the  father  of 
the  demandant y  the  tenant  pleaded 'to  the  vnit  that  the  demandant 
timfelf  nvas  feifedi  to  which  ^^  demandant  faidy  that  he  ivas  not 
feifed  ;  to  which  the  tenant  faid^  to  this  you  fball  not  he  received y  for 
at  another  time  y.  5.  brought  trefpafs  againjl  youy  in  which  youjufti" 
fiedy  hecaufe  your  father  was  feifed  of  this  renty  and  made  title  by ' 
prefcriptiony  and  that  he  died  feifedy  and  you  were  feifedy  and  for  the 
rent  arrear  diftrained  upon  which  you  we^e  at  iffucy  nvhich  plea  is  yet 
pending;  and  fo  demanded  judgment  if  he  ihall  be  received  to 
fay  that  he  was  not  feifed,  &c.  upon  which  the  demandant  de- 
murred ;  and  upon  long  argument  it  was  adjudged  no  edoppel, 
as  appears  33  H.  6.  7.  and  50,  And  it  was  adjourned  and  ar- 
gued three  terms  ;  and  the  demandant  prayed  feifm  of  the  land» 
and  that  this  dertiurrer  may  be  peremptory  to  the  tenant ;  and 
by  Prifot  and  the  beft  opinion,  becaufe  //  is  only  to  the  ailion  aftht 
writ,  and  not  in  bar  of  the  actioa^  nor  in  difproof  of  the  title  of  the 
dtmandant ;  therefore  it  is  not  peremptory  by  demurrer,  but  a  refpon*^ 
dios  oufier.     Br.  Peremptory,  pi.  1.  cites  34  H.  6.  8. 

8.  If  plea  in  abatement  of  ^writ-  of  replevin  be  confeffed  by  the  Thedlvtr- 
plaintiffy  or  adjudged  agcnnff  him  by  demurrer y  he  fhall  have  a  new  ^^^^  "awlt^ 
replevin.     But  contra  upotf  plea  in  bar ;  or  if  plea  to  the  writ  he  j^mursona 

found  againfl  him  by  jury  upon  the  iffue,  he  fhall  not  have  a  new     [  102  ] 
replevin )  for  it  is  peremptory.  Note  the  diverfity;     Br.  Peremp-  fUahahatt* 
tory,  pi.  2.  cites  343.  l  37.  X^"". 

fflfi  to  iffttt  Mffn  If;  for  if  they  go  to  ifliie  upon  fuch  pica,  and  it  is  found  agamft  the  defendant,  it  it 
fcRmptory,  and  he  fli>)l  lofe  the  land,  Sec*  but  upon  demurrer  it  is  not  penrmpt«iry,  but  only  a  re- 
fpondeas oufter.    Per,  Williams  J.    Quod  nota.     Yelv.  1 12.   Micb.  5  Jac.  B.  R.  in  cafe  of  Thomj- 

fon  ▼.  Collier Brownl.  138.  S.  C.  fccms  a  tranflation  from  Yclv ^S.  P.  by  Roll  Ch.  f. 

All.  65.  Tria.  24  Car.  B.  R.  in  cafe  of  Beaton  v.  Forcit S.  P.  accnrdjnsly  ot  a  pica -to  the 

^t  generally^  ia  cafe  of  demurrer  adjudged  or  found  againft  fiit  defendant,  that  it  fhall  only  be  a 
irfeandcaa  ouAer,  and  likewifc  chat  it  U  contra  upon  a  pica  in  bar.    But  if  the  pica  be  triable  by  certi- 

1  »  •  ficatc 
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ficate  of  the  otdmar)',  and  ht  certifie«  againil  the  defendant,  the  judgment  (Kail  he  a  refpondcAa  6Qto| 
fcr  Doderidgc  J.  ci/hlch  Joiies  affirnncd.  Lat.  178.  Mich,  a  Car.  ■  The  CdMrt  agreed,  thaC  ple« 
in  abatcTient  on  iHue  is  pcrempt  -ry,  though  the  prayer  cannot  be  otherwife  than  brefe  ceflctur.  Keb* 
870.  Fa:ch.  17  Car.  2.  B  R.  in  pi.  18— ——Vent.  21.  Pafch.  »i  Car.  2-  B,  R.  Anoo* 
accordiiifcly,  as  to  iflue  found  agalnft  defendant.     1  RoH.  Kr^,  ^9*  It  ii  sot  peremptory  upon 

dcmutier,  becaufe  the  party  is  not  fuppoled  to  be  conpfant  of  the  matter  in  iaw.     Sid.  252.'pl.  tx.  in 

cafe  of  Amcolt  v.  Amcoit. Though  it  be  pleaded  after  imparlarce,  and  iflae  tendeied  upon  it,  yet 

it  it  not  peremptory  upon  a  demurrer}  per  Roil.  Ch.  J.  AU.  65.  in  S«  C. 

In  all  cafes  when  iflTue  is  joined  upon  a  dilatory  plea,  and  tried  by  the  country,  judgment  is 
peicmpc^ry  ^  but  ochcrwife  in  all  cafes  .tried  by  demurrer,  except  in  one  only,  and  that  ii  in  cafe  o# 
4fn:urter  abon  cvidencg,  and  there  it  is  peremptory,  becaule  no  refpondeas  oufter  can  bt  \  for  by  thia  tbt 
parties  arc  at  the  end  of  their  pleading.     iUg.  Lev.  163.  cites  Long.  5  £.  4.  139-  a  £.  4.  lo. 

9.  And  Jo  it  feeiti!)  it  is  of  a  plea  in  abatement  which  is  pleaded 
ofter  the  darfain  conUn\  becaufe  it  is  after  the  plea  in  bar,  and  this 
though  it  be  upon  demurrer.  Sid.  25  2»  cites  Lot  5  £•  4.  139. 
2  E.  4.  10.  Yelv.  112.  F.  Aide  122.  Iffue  114. 

1  Oh  If  a  dilatory  plea  be  pleaded  to  thi  norit  er  to  the  county  or 
the  like,  and  they  join  ijfuey  there  always,  if  the  tjfue  pajfes  againft 
'  the  tenant  or  defendant,  in  a£iion  real  or  perfonal,  this  is  peremp^ 
tofy  to  the  tenant  or  defendant,  and  only  dilatory  on  the  part  of  tb$ 
demandant  or  plaintiff.    Br.  Peremptory,  pi.  44.  cites  5.E*  4*  90. 
II.  The    defendant  after  imparlance  pleaded  outlawry  in  the 
plaintifl^  &  petit  judicium  de  biUa,  and  judgment  was  quod  re* 
ipondeat  oufter.     Lat.  1 79.  fays  the  court  agreed  this  cafe,  the 
record  thereof  being  fliewn,  and  was  Pafch.  2  Jac.  Rot.  331. 
So  though  J  2.  Upon  plea  to  the  jurifdidion,  to  the  perfon,  to  the  writ, 

adjoui^ned      aid-prayer,  view,  eflbin,  voucher,  and  demurrer  joined,   to  fuch 
and  over,      plea  or  prayer,  if  the  demurrer  be  over-^ruled,  it  is  but  refpondeas 
'  I"^  uJr''       oufter.     Jenk.  306.  pi.  80. 

I'crfu.    Jenk.  306.  pi.  S2. 

13.  When  a  plea  concludes  in  abatement ,  it  is  not  peremptory^ 

but  if  a  plea  in  abatement  is  pleaded  in  bar,  it  is  peremptory  ;  per 

Roll  Ch.  J.  All.  65.  Trin.  24  Car.  B.  R.  Beaton  v,  Forreft. 

^r  *^^H  ^^'  Formedoft  in  remainder  was  brought  there  againfl  an  infanim 

judgment      The  infant  by  his  guardian  pleaded  that  he  was  in  by  defcent,  and 

amrmed        prayed  that  the  parol  (hould  demur ;  and  upon  this  tffue  was  taken% 

J*'* g    znA  found  for  the  tenant  in  the  formedon  5  and  after  fevcral  argu« 

5.*c?*a"  *  ments  in  C.  B.  judgment  final  was  there  given,  viz.  that  the  de- 
gued,  but  mandant  fhould  be  barred.  Writ  of  error  was  brought  in  B.  R, 
adjoma^  and  after  feveral  arguments  the  pdgment  was  affirmed ;  and  the 
Ke'b.  869.  reafon  why  upon  ijfuc  taken  upon  matter  in  faB  judgment  final 
pi.  18.  s.c.  fliall  be  given,  is  becaufe  die  matter  in  faft  isfuppofed  to  be  in  tit 
laeni^il"  conujanci  of  the  party  ;  and  if  he  will  give  fuch  trouble  and  tharge 
frmed  i^ii.  to' the  pavty,  in  fuch  cafe  it  is  r^afbn  that  he  fhall  be  barred,  and 
fo  are  Lo.  5  £.  4.  90.  b.  and  other  books*  Sid.  252.  pL  22*  Pafcb* 
17  Car.  2.  B.  R.  Amcott  v.  Amcott. 

15.  In  a  fcire  facias  to  repeal  a  patent,  the  matter  appearing 
fujicient,  and  not  denied  hy  ^ny  plea  of  the. defendant,  but  he  havt 
ing  Tonfefed  the  fame  by  bis  demurring  in  abatement,  a»  judgment 
peremptory  ought  to  be  given,  and  not  a  refpondeas  oufler,  hj 
t  103  ]  the  judges  attending  in  domo  procerum ;  and  that  fo  it  was  done 
in  the  cafe,  17  E.  3.  59.  ])•  3  Lev.  223*  Trin.  i  Jac  2-  The 
King  V*  Isr  Oliver  Butler. 
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16,  In/drefadas  on  a  judgment  in  waftc  /or  the  damages  re* 
mveredf  the  defendant  demurred  partly  in  abatement y  and  partly  in 
bar*  The  court  gave  judgment  in  chief.  Cited  by  the  judges 
attending  in  domo  proceruin,  in  cafe  of  the  King  v.  fir  Oliver 
fiutleri  Trin.  1  Jac.  2.  3  Lev.  223*  as  lately  adjudged  in  a 
fcire  facias,  per  Hale  Ch.  J.  and  the  whole  court,  in  the  cafe  of 
Cole  V.  Green. 

17.  If  matter  of  faSi  is  pleaded  in  abatement  triable  per  pais ^ 
the  plaintiff  may  conclude  his  replication  in  bar,  becaufe  final 
judgment  is  to  be  given  after  a  verdid  in  that  cafe ;  per  Holt 
Ch.  J.     Garth.  432.  Mich,  o  W.  2.  B.  R.  in  cafe  of  Bonner  v. 

18.  In  trefpafs  againft  A.  B.  and  C.  they  pleaded  as  to  part  ■  ^"*^* 
not  guilty,  and  to  the  reiidue  other  aSion  pending  againft  R,  and  butts'.  P. 
C.  but  faid  nothing  as  to  A.     Judgment  wns  given  quod  recuperet  do«  not  ap.- 
damna  againft  them,  and  not  quod  refpondeant  ulterlus,  becaufe  P°^* 

the  plea  commenced  and  alfo  concluded  in  bar.     Lutw.  41  ^  42.  Hill. 
.13  W.  3.  Wallis  v.  Savil. 

19.  Upon  a  refpondeas  oufter,  if  the  defendant  pleads  the 
general  ijfue^  the  pIaintiiFfliaJlj%;;yz/^iJ^/K^/,  if  defendant' s  attorney 
m  re'^elivering  back  a  copy  of  the  iffue  will  not  pay  for  it.  And  it 
feems  the  old  courfe  was  to  deliver  in  a  copy  of  the  whole  re- 
cord, viz.  the  declaration,  plea  in  abatement,  &c.  and  iiTue ; 
but  the  court  made  a  rule  for  the  future,  that  a  copy  of  the  de- 
claration and  iiTue  (hould  only  be  paid  for.  i  Salk.  4.  pi.  ii. 
Mich.  I  Ann.  B.  R. 

20.  If  the  defendant  pleads  matter  of  foB  in  abatement,  n-uhich  s.  p.  per 
the  plaintiff  denies y  if  the  matter  of  fafl:  be  found  for  the  plaintiff,  ^-^l^]^^; 
he  fiiall-have  final  judgment.     Ld.  Raym.  Rep.  593,  594.     Holt  aAnn.  B.' 
Ch.  J.  cites  it  as  fo  held  in  B.  R.  in  the  cafe  of  Bifle  v.  Har-  R.  Anon. 
court. 

a  I.  ^WHolt  faid  that  in  another  cafe  afterwards,    upon  a  ifthedc- 
fcire  facias,  they  held' that  if  the  defendant  pleads  matter  of  fa£t   ^^"j*^"^ 
in  abatement,  and  the  plaintiff  replies  and  denies  the  fa<Sl,  he  ^^tur  de^ 
may  pray  execution  \  but  yet  \i  judgment  be  given y^^r  the  plaintiffs  f>'n  in 
upon  demurrer  to  the  replicatkny    it   fhall   only  be  a  refpondeas  o^^j^rwHt 
oufter.     Ld.   Raym.   Rep.  594.    Arg.  in  cafe   of    Medina  v.  and  the 

StOUghton.  plaintiffre. 

^  plies,  And 

ihe  defendant  dtmurs  to  the  plair.tif's  repfhathn,  thjt  imnofdiately  refers  the  replication  to  the  confi- 
deracJon  of  the  court;  and  fincc,  if  he  had  then  referred  the  plaintiff's  writ  to  the  court,  the  judg- 
ment would  have  been  to  anfwer  over,  therefore  if  he  at  the  fame  time  refers  the  replication  to  the 
court,  to  judge  whether  it  is  good  or  not,  there  i»  tlie  fame  j'idgm?nt  to  anfwer  over ;  but  if  he  had 
reftrred  the  aBion  itfclf  to  the  court  to  judge  cf  the  le^^aiity  thereof,  there  that  not  being  touching  the 
prefenc  writ  depending  in  court,  but  the  pUmtid*'  s  whole  demand,  it  was  admircing  the  truth  of  the 
demand;  becaufe  es  h€to  jns  ortur,  the  court  never  pronouncing  what  was  the  law  till  the  fad  wai 
irft  fecded  ;  and  therefore  the  defendant,  referring  the  legality  of  the  plaintiff's  demand  to  the  courts 
idaUs  confequcotly  the  truth  of  it*    G.  Hift.  of  C.  B.  44. 

for  more  of  Abatement  in  general,  fee  SlDllftfoll,  0me!tll« 

inent,  atttCe,  SDcclacation,  31o(ntenantsf,  ^Cratjeufc, 

i^\i  it^  aod  other  proper  titles. 


t    »04    1 


*  Z}>^mtnt  into  lldttiu^* 


•  Abate  tt 
both  an 
^oglifli  and 
French 
word,  and 
iignifieth  io 
his  proper' 
feofe  to  di- 
ininiih  or 

^wh^lL  (A)  Abatement,  Intrufion,  &c«  on  a  Dying  Seifed. 

by  bis  entry 
dJmiaiflieth 

and  takcth  i.  |  N  writ  of  intrufion  upon  Icafc  of  his  anccftot,  he  ought 
/rcSoW^n  I  ^^  ^^^  V^^^  clamat  cfle  jus  &  hacreditatem  fuam.    ThcL 

kwdefcend-  Dig.  94.  lib.  10.  Cap*  6.  f.  14.  citcs  Mich.  10  H.  6.  9. 

ed  to  the 

heir ;  and  an  abatement  11  when  a  man  died  Teifed  of  an  eftate  of  inheritance,  and  between  die  doll 

and  the  entry  of  the  heir,  an  eftranger  doth  interpoie  hlxnfelf  and  ab^te.     Co.  Lict.  277.  a* 

''*'j»»fc«  2.  Title  is  not  good  by  dcmee  in  tail,  and  ahatemeni  aUtgeiif 
mentbut**  ^^^  ivho  gave  to  the  tenant ,  unlefs  the  demandant  alleges  tbe'djing 
upon  a  dy-   feifed  of  him  upon  ivhom  the  abatement  Jhall  be  made*     Br.  Titlc8> 

fal^^ibr'''   P''  ^^'   ^^^^^  38  H.  6.  18. 

dying  Jtifid  by  prottfiatioH  it  not  go$d  to  allege  abatement  thereon.    Br.  Titlej^  pi.  14.  cltei  38  H.  6. 

3.  Abatement  cannot  be  but  after  the  death  of  him  who  diei 
feifed  infee^  and  not  after  the  death  of  the  tenant  for  term  of  Kfii 

for  this  is  intrufion,  and  not  abatement,  per  Littleton  >  but  the 
court  did  not  anfwcr  to  this  but  to  the  other  things.  Br.  Tra- 
verfe  per  &c.  pi.  163.  cites  39  H.  6.  26,  27. 

4.  None  is  abator  but  he  who  firft  enters  by  tort  upon  a 
defcent  5   but  yet  affife  of  mortdanceftor  lies  dgainfi  the  heir  y 

feoffee  of  the  abator,  or  agaitift  the  twentieth  heir.  Br.  Mortdan- 
ceftor, pi.  61.  cites  5  H.  7.  6. 

For  more  of  Abatement   into  Lands>   fee  ^ttlbtlU^  ^ 
other  proper  titles. 
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(A)      Abeyance.     What  it  is;    and  the  Reafoa 

thereof. 

X.  T  N  Abeyance  fignifies,  that  it  is  in  cxpeftation }  for  when 

1   a  parfon  dies,  we  fay,  that  the  freehold  is  in  abeyance, 

becaufe  a  fucceflbr  is  in  expe^atiou  to  take  it  i  and  then  it  i^ 

in 


in  esjpeffatioft,  in  nrnetf^rance^  intendment^  confideraimtf  or  under^ 
Jla^£ng  (flanuy  becaufe  it  is  not  in  any  men  then  living ;  and  a 
right,  which  is  in  abeyance  is  faid  to  be  in  nubibus.     Co.  Litt. 
542.  b. 

2.  They  are  allowed  only  out  of  ncccflity,  but  the  law  nevcf 
allows  it  to  th^  aft  of  the  party ;  and  therefore  if  a  man  makes 
a  Icafe  for  years,  the  remainder  to  the  right  heirs  of  J.  S.  who 
is  then  living,  the  remainder  is  utterly  void  j  per  Hobart  Ch.  J. 
Hob.  153. — — S.  P.  And  the  law  admits  them  only  in  cafe  of 
ncccflity,  as  in  vacations  of  biihops,  parfons,  &c.  or  remainders 
to  right  heirs  upon  freeholds.  They  are  not  allowed  but  where 
the  original  creation  of  eftates,  or  where  the  confequence  of 
eftates  and  cafes  do  in  congruity  require  them ;  but  for  eflates 
that  are  of  their  own  nature  in  their  original  perfe&  and  intire, 
the  law  does  not  permit  them  by  the  voluntary  aft  of  the  party. 

Hob.   333. ^They  are  not  allowed  but   in  particular  cafes; 

and  it  would  be  to  make  fraftions  of  eftates  \  neither  could 
livery  of  feifin  be  had  in  fuch  cafes.  Arg.  4  Mod.  280.  in  cafe 
of  the  King  aad  Queen  v.  Kemp. 


3.  Abeyance  is  a  fiftion  in  law,  per  Dodderidge  J.  and  is  ^^vfi* 

allowed  only  where  it  is  neceflary,  and  to  avoid  an  abfurdity  or  J-^g^t^ 

inconvenience,  and  for  the  benefit  of  a  ftranger,  and  to  preferve  /«/j  in^* 


hi&  rieht.     To.  7^.  Pafch.  i  Car.  ««•  >>»'" 

in  adrantage  offirangerSf  and  not  in  adTintage  of  the  donon  then}iel?eS|  or  their  heint    Arg.  VU  C« 
562.  b. 

(B)     What  Things  may  be,  or  (hall  be  faid  to  be 

in  Abeyance. 

> 

1.  TTITHERE  a  ^Ji  is  made  in  tail  by  fine ^  remainder  to  tenant 
^  ^  in  tail  in  fee^  the  tenant  had  ijue  two  fons  by  diverfs 
venters^  and  died;  the  tldeft  enteredy  and  died  nvithot/t  ijfuef  an^ 
his  iiir  cellatend  entered^  and  the  yowigeji  fon  brought  fcire  facias  to 
execute  tlse  remainder  in  fee^  and  had  execution  \  for  the  fee  yl^^ 
not  executed  in  the  eldeit  fon,  by  reafon  that  he  was  feifed  in 
tail,  and  the  fee  was  in  abeyance^  and  yet  was  in  him  to  give 
chajTge  or  forfeit.    Br.  Executions,  pL  67.  cites  24  £•  3.  3q, 

2.  Father  and  2  fons  are ;  the  father  levied  a  fine  to  N,  who 
granted  and  rendered  to  the  father  for  life^  the  remainder  to  the  eldejl 
fon  ^nd  his  wife  in  taii,  the  remainder  to  the  right  heirs  <f  tke 
.  father ;  the  father  died,  and  after  the  tenant  in  tail  and  his  wife 
died  vfitiout  iffue ;  the  yoimgeft  fon  entered^  and  the  lord  avowed 
upon  him  for  a  relief,  as  heir  to  his  elded  brother  to  the  re- 
mainder in  fee,  and  had  return  by  award,  notwithftanding  that 
the  youngeft  fon  would  have  been  adjudged  in  as  purchafor,  by 
name  of  the  right  heir  of  his  father,  becaufe  by  his  pretence  the 
fee  and  the  /^f/ cannot  be  Cmul  &  fen\el,  in  the  eldeft  fon.^  But 
Brooke  fay*,  this  fcems  to  be  contrary  \  for  it  may  be  in  him  the 
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AT  dhefffalls  cuti  but  that  here  the  intention  is  exprefled  of  giving 
the  inheritance  from  the  heir  at  law  in  all  eventS)  and  that  the 
contingency  (hould  be  only  betwixt  the  ifTue  male  of  B*  and  the 
devifees  over..  But  upon,  an  appeal  Ld.  C.  Parker  much  expcrfed 
the  notion,  and  {aid,  that  fince  the  conftruing  the  fee  to  be  in 
a^yance  would  tend  to  deftroy  it,  and  fince  nothing  but  nec^ffity  in 
any  cqfejhwldoccqfion  afee^Jimpleto-bein  abeyance  ^  and  that  where  the 
'  remainder  was  dcvifed  in  contingency,  it  was  held  that  the  reycr* 
fion  in  fee  defcended  to  the  heir  at  law  in  tlie  mean  time;  and 
fo  of  whatfoever  eftate  was  not  difpofed  of,  his  lordihip  faid,  he 
(hould  abide  by  that  opinion.  Wms's.  Rep.  505.  5x1.  515. 
Mich.  1718.  Carterir* Bamardifton. 

For  more  of  Abeyance  in  general,  fee  0Si^tZ$ly  IGlntldinlUr^ 

Wiitiy  and  other  proper  titles. 


«ai^BMi^ 


t»o«3  ;aftiurtn<j  tl)e  i^eaim^ 


(A.)     In  what  Cafes,  and  How. 

AbjiirstioB  I.   ii  BJURATION  by  the  courfc  of  the  common  law  may  be 

of  ihc  realm  J^j^  thus  defcribed^  when  a  man  or  a  woman  had  committed  fe- 

^'ttifitbhl  Jony,  and  the  offender  for  fafe-guavd  of  his  on  her  life  had  fled  to 

fire  then-  the  fandhiary  of  a  church  or  church-yard,  and  there  before  the  co- 

f^  ^d™"  ^■oner  of  that  place  within  40  days  had  confefTcd  the  felony,  and 

part  the  "  took  an  oath  for  his  or  her  perpetual  banifliment  out  of  the  realm 

leaim  for  into  a  foreign  country,  choofing  rather  perdere  patriam  quam  vi- 

SmcV  ?*  ^^"^'     ^^^  ^^^  foreign  country  into  \^'hich  he  was  to  be  exiled, 

place  fet  ^muft  uot  be  among  infidels.     And  this  was  the  ancient  law  of  this 

him  5  gflj-  realm,  which  was,  prohibemus  autem  ne  chriftiana  fide  tindus 

x^  way**'  quifpiam   a  regno  procul  amandetur,  neque  ad  eos    qui   non- 

thither  \  dum  Chrifto  fidem  adjunxerunt,  relegetur,  ne  eorum  ^iquando 

tarrjing  gaf  animarum  j^d^Eura,  quos  propria  Chriftus  vitaredemit.  3  Inft* 

Iwfk^  I  ij.  cap.  51. 

and  ebb,  If  he  can  have  paHj^e ;  and  till  he  can  fo  pafs,  {oing  efeiy  day  intot  the  fea  np  to  d« 
knees  .to  afTay  if  he  may  pa£i  ovcr>  and  if  he  cannot  pafs  within  40  days,  then  to  put  himfelf  «gain  ialD 
the  church  as  a  felon,  &c«  And  this  abjuration  is  anattainderinitfeif  (andthattheftrongeft  that  can  be^ 
being  by  his  own  confeiiion)  and  a  forfeiture  of  his  land,  and  there  is  a  writ  of  efcheat  of  land  for  fi^loajf 
pro  qua  abjuravic  regnum.  And  therefore  he  that  is  hangrd  upon  judgment  i^ainft  him,  andbecometh 
alive  again,  cannot  abjure  (but  an  abjuration  in  that  cafe  is  an  «fcape)|  for  one  cannot  have  two  judg- 
ments for  one  nffence.  Fin.  of  Law,  8vo.  389.  lib*  4*  33.  ■  Same  points  and  another  part  of  d)8 
oath  was,  that  he  would  never  xetura  without  leive  of  die  king,'  &€•  2  Hawk*  PL  C.  52^  cap.  a»  f*  44* 

a*  A 


Hli/ttdn0  tte  ftealm^  io8 


2*  A  tnaoi  inured  the  realm  and  was  -taken  out  eftht  hi^ 
Jirce,  and  put  in  prifm^  and  afterwards  efcapei^  and  then  was  taken 
and  arraigned  afity  and^becaufe  he  did  not  endeavour  to  go  to  Us  port 
when  be  was  efcaped^  therefore  he  was  not  reftored  to  fbe  way,  hut 
was  hangedi  for  it  was  faid  that  his  life  was  not  granted  to  him 
upon  the  abjuration  but  upon  condition  that  he  fhould  go  to 
the  port  ailigned  him  with  fpeed,  and  if  he  does  not  do  fo  he  ihall 
be  hanged;  but  if  he  be  taken  out  of  the  way:,  he  fhall  be  reftored 
if  he  prays  it,  if  no  default  be  in  him.  Br.  Corone,  pi.  144.  cites 
7H.7.  7. 

3«  If  a  man  abjures  and  comes  agaiuy  and  takes  to  the  church,  he 
tannot  abjure  again,  by  all  the  juftices,  and  if  he  does  it  is  void;  but 
quaere  if  he  may  be  taken  out  within  the  40  days.  Br.  Corone^  pL 
226.  cites  1 1  H.  7.  4* 

4*  A  man  took  to  the  church,  and  the  coroner  came  to  him  and  de*  Bat  If  ha 
manded  of  him  for  what  caufe  he  took  to  the  church,  "who  faid  that  he  ^J"  atjuft 
would  be  advifed  by  40  days  before  that  he  would  declare  bis  caufe,  and  T^  awidiB 
the  coroner  drawed  him  out  immediately,  but  if  he  would  have  coroner* 
confeflcd  felony  to  him,  he  might  have  remained  thereby  40  days  J*.*^^  v^ 
before  that  he  abjured;  but  a  fan£tuary  may  hold  him  for  term  of  ^jj^  ^ 
life  if  there  be  no  ftatute  to  the  contrary.     Br.  Corone,  pL  x8o«  doit.  iUA 
cites  W.  N.'s.  Readings,  in  the  time  of  H.  7.  '"the  tims 

of  M.I. 
•on.  5.  it  was  faid  for  law^  that  a  man  cannvt  abjure  fir  high  treajon,  Qtt«re  of  fettt  trtafiu ;  for  it  a^ 
pears  in  a  cJironicJe  in  the  time  of  H.  6.  that  tfimt  who  ki/Ud  ketmjftrys  abjui«d  tbe  icaim.    Ibid.    . 

5.  AhjuTZtion  for  felony JhaUdiJcbarge  all  felonies  done  before  the  ^h'    £  109  1 
juration.     Br.  Corone,  pi.  182.  cites  W.  N.'s  Readings. 

6.  A  man  can  not  dibjuTt  for  petit  larceny,  but  for  mch  felonies 
for  which  he  (hall  fufifer  death.  Br.  Corone,  pi.  182*  cites  W« 
]N.'s  Readings. 

7.  Such  aojuration  as  was  at  ^e  common  law,  founded  upon 
the  privilege  of  fandiuary,  is  wholly  taken  away  by  the  ftat.  21 
Jac.  [cap.  28,  parag.  7.]  And  yet  the  abjuration  by  force  of  the 
ftat.  35  EUz.  cap«  i.  before  juftices  of  peace,  or  juftices  of  afllife, 
or  by  force  of  an  a&  made  at  the  fame  parliament,  cap.  2.  before 
2  juftices  of  peace  or  the  coroner  ij^  a  recufant,  remaineth  ftill;  be- 
caufe  fuch  abjuration  bath  no  dependency  upon  any  ianfluary.  3 
Inft.  115,  ii6.  cap.  51. 

8*  One  that  had  abjured  the  realm  for  the  death  of  a  man,  be* 
•ing  brought  to  the  bar  was  demanded  what  he  could  fay,  why  exe- 
cution fhould  not  be  awarded.  He  pleaded  the  iing*s  pardon,  which 
was  difallowedy  becaufe  it  did  imT  fuention  that  be  bad  abjured, 
Keling.  28. 


[    >09    1 


ZMt^^pmmt 


(A)    Abridgment  df .  Plaint  or  Demand.     In  what 

Cafes  or  Anions. 

III  dower  o^  !•  TN  dowfr  of  the  third  part  of  a  manor  ^  and  after  the  vUw  the  de* 

the  third  ^  *  mandant  would  have  made  her  demand  of  the  third  part  of 
iMnw^  it  *^°  carves  of  land,  and  was  not  fufFered  to  change  her  demand^ 
yna  ad'.  but  it  was  agreed  that  (he  might  abridge  her  demand.  The!.  Dig. 
j^iged  thtt  ^(5.  lib.  8,  cap.  28.  f.  2.  cites  Hill.  7  E.  3.  301.  and  fo  agrees  7 

mfttr  challenge  of  the  party  the  demandant  may  abridge  her  demand  by  putting  in  a  fore-frtfe,  uA 
litis^  was  done  becau(c  the  parcel  fore-prifed  was  in  another  vill  not  named.  Thel.  Dig.  76.  lib.  S. 
cap.  s8.  f*  4*  cites  Pafch.  13  £.3.  plaint  ix. 

In  dower  againft  4  of  the  third  part  of  a  manor  ^  the  demandant  abridged  her  demand,  and  dtmandfdth* 
third  part  of  four  parts  of  the  fame  manor  j  &c.  becaufe  one  being  in  ward  the  king  held  the  fifth  part. 
Thel.  Dig.  76.  lib.  8.  cap.  25.  f.  14.  cites  Trin.  ii  H.4.  Aid  del  Roy  47. 

And  it  was  faid  there,  that  in  dvwer  a  man  may  abridge  his  dinurd  of  ail  that  is  in  one  of  the  vills* 
The!.  Dig.  76.  lib.  8.  cap.  28.  f.  18.  cites  36  H.  6.  pUini  7.  and  5  H.  7.  7.  23.  And  that  it  iiCb 
i^greed  Pafchv  11  £•  4*  %8. 

2.  In  dower  the  demand  was  of  the  moiety  of  part  of  the  tenement/, 
and  of  the  third  part  of  the  refidue  in  the  fame  villy  &c.  And  after  ex- 
ception the  demandant  was  received  to  amend  her  demand,  and 
to  ouft  a)l  of  which  ihe  demanded  the  moiety.  Thel.  Dig.  76.  lib« 
8.  cap.  28.  f.  21.  cites  Hill.  7  E.  3.  308.  Dower  102. 
Where  the  3.  Upon  writ  of  inquiry  of  wafle  the  fherrff  returned  the  tnqmjt- 

writ  is  of  fi^f^  made  of  all  the  waftey  except  of  nua/le  (iffigned  in  a  garden  ,•  but 
^ttldh'do^  the  plaintiff  was  not  received  to  abridge  his  plaint  of  the  wafte 
mihus&hof  affigned  in  the  garden,  \iut  was  compelled  to  fue  ficut  alias,  and 
[  no  ]  the  fheriff  was  amerced.  Thel.  Dig.  76.  lib.  8.  cap.  28.  L  6% 
'uinSff'^*  cites  Trin*  14  E.  3.  Wafte  27. 

ethridges  all  the  v»afie  fuppofed  to  be  done  in  dcmihuSf  the  wwt  (hall  abate.     D.  %7%*  Pafch.  10  Elic« 
Burgavenoy  (Lord  of]  v.  Plummer  Sc  others. 

4.  It  was  faid  by  Green,  that  a  man  may  amend,  abridge,  or 
inlarge  his  plaint  after  imparlance.  Thel.  Dig.  76.  lib.  8.  cap* 
28.  f.  9.  cites  Pafch.  32  E.  3.  plaint  8.  and  32  AfT*  5. 
Ibid.  pi.  31.  5.  Ward.  Per  Caund.  becaufe  there  is  no  certain  demand  ia 
«'*«*s. C—  j^i^  of  ward,  but  tuftodiam  terrae  &  hseredis )  therefore  if  the 
76.*^  lib.  L'  p'aij^tiff  declares  ff  the  manor  of  D.  and  20  acrei^  where  the  2a 
•ap.  28.       acres  are  parcel  of  the  manor  which  is  pleaded  to  the.  writ,  the 

plaintiff 


plalntifi^may  abridge  his  demand.    Br.  Abridgment^  pU  io«  cites  f.  lo.  d«i». 
30  £.  5.  10.  ^^^*  39 

f  4  H.  6*  4*  S.  P. 

6.  Where  the  demand  or  plaint  is  of  a  manor,  01^  of  other  As  ;*  dowtt 
thing  itOire,  there  a  man  canaot  abridge  his  demand  or  plaint,  &c,  ^^  ^'^^  'J* 
per  Newton.    Thel.  Dig.  76.  lib.  8.  cap.  z3.  f.  15.  cites  Mich.  JhTd^wdl 

jp  H.  6.  13.   33  H.  6.  4»  aatmadefacr 

Jewiatid  of 
tie  ^part  of  the  mown  9f  C.  and  D>  and  the  tenant  picaied  to  tie  writ,  that  20  tfcwi  9f  land^  f^eet 
•f  the  (aid  manor  ff  D.  extended  into  P.     The  demaodant  cannot  abridge  htr  dcmaod  of  20  acres,  tie- 
caaTe  the  manor  is  intire.  Contra  if  the  demand  was  of  10  acres  \  for  this  is  a  thing  feveral  \  per  Prifo^ 
Jtnon  negatur.     Quod  Bora  differentiam*     Br.  Abridgment,  pi.  2.  dees  33  H.  6.  4. 

If  a  aian  makes  plaint  ef  a  manor^  tbft  piaintiff*  cannot  abridge  his  phint;  for  tbia  is  mtire»  Contra 
of  acres  which  are  feverable.  But,  per  Needham  J.  if  a  man  demands  a  manors  in  one  vil/,  ht  may 
abridge  his  plaint  in  ainfe  of  the  one  manor ;  for  the  writ  (lands  true  of  tlie  other  manor  de  libero  teae* 
■enCo  in  the  fame  vill.     Br.  Abridgment,  pi.  17.  cites  4  £•  4<  33« 

A  noao  cannot  abridge  his  plaint  where  it  is  of  any  thing  intire,  or  of  parts  of  any  ihint  intire,  as  die 
moiety  of  a  manor,  or  3d  part,  4rc.  Thel.  Dig.  76.  Ub.  S.  cap.  %%•  f«  xS.  cites  36  H.  6.  {4aiat  7« 
%fA  5  H.  7.  7.  23. 

And  where  the  demand  was  tf^ere  of  diverfe  manors,  the  demandant  was  recited  to  abridge  for  one  e^ 
the  manore.  Thel.  Dig.  nt  fupra,  cites  21  £.4.  2S.~—-^>- It  was  agreed,  arguendo  in  formedoa^ 
that  a  snan  cannot  abridge  his  demand  mr  plaint  ef  a  thing  intire,  as  manor,  moiety,  ^dpart,  and  tha 
like,  wliich  are  intire  ;  nor  unlcfs  where  the  demand  or  piaint  may  fiand  true  after  the  aoridgment,  and 
therefore  of  acres  be  may  abridge  his  demand.  But  of  a  plaint  or  demand  in  D*  and  C.  a  man  canisoC 
abridge  in  D.  for  then  the  demand  is  falfe  in  D.  and  C.  but  as  to  the  demand  which  is  intire^  it  ia  le* 
MBdM  hy  the  ftatute  2j  H,  ^.  3*    Br.  A^idgnoent^  pi.  28.  cites  19  H.  6.  13. 


7.  Note  that  in  trefpi^s  agatnjl  2,  "^iho  pleaded  not  guilty^  which  s,  P.  For 
is  a  feveraJ  plea  in  itfelf,  and  were  found  guilty  to  the  damage  of  ^«y  cannot 
lol.  and  the  one  brought  attaint  ahne  i  and  per  cur.  it  lies  rf  the  ^•JJJJ^JJ" 
principal  but  not  of  the  damages^  which  are  intire,  by  which  he  the  princi. 
abridged  his  demand  of  the  damages.     Quod  nota.     Br.  Abtidg-  P**»  hccaufc 
ment.  pi.  4.  cites  34  H.  6.  i  a.  ;J*"fctV^ 

in  itfdf,  and  the  one  may  be  found  guilty  and  the  other  not  3  but  at  to  the  damages,  thoie  are  iatiie* 
Br.  Abridgment,  pi.  24.  cites  35  H.  6.  ly. 

8.  So  upon  fiich  a  recovery  in  ctnfpiracy.    Br.  Abridgment| 
pL  4*  cites  34  H.  6.  30. 

9.  Where  the  writ  does  not  require  any  defence^  as  in  dower ^  af»  The!.  D5g. 
Jifey  per  qti^  fervitioy  and  attaint ^  the  plaintiiF  may  abridge  his  76.>*b.  8. 

plaint  or  demand.     Br*  Abridgment,  pL  4.  cites  34  H.  6.  33.  22!'c>w»  ' 
Per  Fortefcuc.  s.  c. 

JO,  In' dowry  &c.  [the  writ  was]  rationabilem  dotem  fuam  quae  Inafllfe 
ei  contiiMFit  de  libero  tenemento.  &c.  in  D.  C.  and  E.  and  the  /fc-  "^^V^  5*^  . 

_f   •  /•  f      /•  J  ^  '^L    ^L        ^^  plamt  IS  of 

wiandwasof^  manors ^  '^o  houfes^  and  20  s.  rentj  itntp  toe  appur-  i  meffuage 
tenaneej.     And  the  tenant  pleaded  to  the  writ,  becaufe  the  rent  and  4  acrea 
was  parcel  of  one  of  the  manors ^  and  therefore  twice  demanded.    Per  ®^|^^|J-  '*** 
Brian,  he  may  abridge  his  demand  o£the  one  manor,  and  of  this  may  abridge 
the  writ  Ihall  abate  \  *  for  in  alt  cafes  where  the  writ  is  de  libero  his  plaint  of 
tenemento,  he  may  abridge  his  plaint  or  demand  thereof,  where-  jjj^  ™*^. 
fore  the  writ  fhould  abate,  and  in  this  writ  he  may  abridge  his  caufe'thc 
demand  in  one  vill.    Quod  Littleton  conceffit.     Br.  Abridgment,  j"«7  haih 

^10.  17  o     -  view  of  the 

pL  18.   Cites  ZI  E.  4.  28.  land  only. 

D.  61.  b.  Pafch.  38  H*  8.  Pennington  t.  Morfe.— ^ But  where  the  plaint  was  of  53s.  4d. 

Rttt,  and  abridged  to  20s.  it  was  held  by  the  court  to  be  error;  for  thai  rent  bcmg  an 

intire  thing  cannot  be  abridged.    D.  65.  h.  Mich.  3  E.  6.  in  cafe  of  ArundcJ  (Earl  of)     L    ^    J 

t.  1.014  Whidfor.apd  otherit 

•  S.  P- 


i 


Ill  ^rlirgment 

*  S.  P«  per  June  Cfi.  J.  Br.  A^ridgnoeot,  pL  i2.  cifes  14  H.  6.  4.  apd  In  writ  of  ward  die  wni 

.  U  cuftod*  terrae  &  h»red*.     In  thefe  and  all  the  like  cafes,  the  demandant  may  abridge  his  pUint  oi 

deznand>  and  the  reafon  iSy  becaufe  the  lorit  rewiaim giod de  lihen  tmemento  ncrwi.hftanding  tfaia.        ■ 

Mitt  in  fracipe  qucd  reddat  wher^  acra  certain  are  demanded^  there  he  cannot  abridge  \  iot  ^n  he  fliaU 

ialfify  bis  own  writ,  and  whete  writ  it  tmfejfid  filje  in  part  itJhttH  abate  in  ail*     Ibid. 

•  s.  P.Bn  ii»  But  he  cannot  abridge  his  plaint  in  a  *  vill  in  afflfe:  for 
Abridg.  '  thc  jurjT  is  Tcady  to  pafs,  and  the  jury  which  is  put  in  pnnnel  for 
SS^ii  H,  ^^^  ^^  cannot  be  put  in  inqiicft  after  *tj^  abridgment;  But  it 
C»  4»  For  was  agreed,  that  a  man  may  abridge  his  demand  in  a  vill  in  fwrit 
-**&if***^*'  gf  dowr^  he  it  of  a  manor  or  of  acres j  becaufe  there  he  is  to  have 
the  viewi  and  the  writ  may  be  taken  of  that  which  remains. 
Note  a  difference*    Bn  Abridgment,  pi.  18.  cites  21  £*  4*  28* 

X2*  In  writ  of  right  of  advowfotty  or  aflife  of  a  manor,  it  is  a 
good  plea  to  the  writ  that  the  demandant  is  feifed  of  the  ^th  part  tf 
the  advowforty  or  of  one  acre,  parcel  of  a  manor,  and  by  this  aU 
the  writ  fhall  abate  5  for  there  he  cannot  abridge  his  demand, 
for  it  is  of  a  thing  intire*    Br*  Abridgment^  pi.  33*  cites  5  H* 

7-  7- 


:aftfence. 


(A)     What  may  be  done  in  thc  Abfcnce  of  th« 

Defendants. 


■A 


Man  cannot  be  attainted  in  his  abfence.    Br.  Challenge, 

a.  A  fne  for  a  battery  may  be  fet,  though  the  offender  be  not 
prefent  5  but  the  courfe  is  not  to  hear  any  thing  moved  in  miti- 
gation of  thc  fine,  unlefs  thc  party  be  prefent,  and  he  was  fined 
500  marks.    Vent.  209,  210.  Pafch.  24  Car.  2.  ,B.  R.-  HoVs 
cafe. 
S.'C.iSa!k,       3.  H.  and  D.  were  conpiffed  and  outlawed  of  perjurjy  and  the 
b^^be'iame  ^^^^^^^  fi^^i  ^"^  ^*  ^^s  movcd  that  the  court  would  pronounce 
of  DuKa*^*  judgment  on  the  defendants,  feeing  the  profecutor  could  go  no  far- 
cafe,  and      therj  but  tlie  court  faid,  they  never  knew  any  judgment  given 
h^f  b^Hoit  ^^^  ^  corporal  pumfhment,    tven  in  tlie  cafe  of  an  outlawry  in  thc 
Cb/j/and    abfence  of  the  party,  when  a  man  is  outlawed  for  felonjy  there  is 
faU,  that  a   nevcr  any  award  of  execution  againft  him  till  he  be  brought  to 

7Jl^fac^iL.  '  ^^^  ^^^'     ^^  ^^^^^  '^^  ^^^^  ^^'^  ^  corporal  punifhment  would  fee 
du^K  Vwlnt   part  of  the  fentence,  they  could  not  do  it  j  and  that,  upon  fearch. 

Sir 

If 


dtfence* 


X  III 


Sir  Samuel  Affitree  could  find  no  fuch  precedent*    12  Mod.  1^6.  rt^i^jtm 
^du  o  W.  3..  the  King  v,  Harrifon  &  Duke.  »» comm<m  j 

^  *  °  but  there 

Mior  was  a  writ  to  take  a  man  and  put  bia  in  die  piUory.  Skinn.  684.  pL  4.  tbe  King  t* 

Hairii,  S«  C«  pet  cur.  accordingiy.  S.  F.  Arg,  10  Mod.  34a. 

*4.  Acourtmayi  perhaps,  in  frudence^  not  cztc  to  give  judg-  Bnttmeim'> 

mmt  in  the  abfence«of  the  party;  per  Parker  Ch.  J.  but  he  faid  '^''^» 

he  faw  no  |[eafon  but  that  it  may  be  done ;  and  that  he  took  it  but  in  tkc 

to  be  done  in  Mawgridge's  cafe.     10  Mod«  344.  in  cafe  of  the  prefcooecf 

Queen  and  Simpfon.  ^  PJ'*^ 

may  poifibly  be  a  milbke  pf  the  perfon»  or  fone  other  icafon  may  have  happened^  fubfequent  to  the 
jttdgmeati  why  ezecutloa  ihould  not  be  awarded^  per  Parker  Ch.  J.  10  Mod.  344.  in  cafe  U  fim 
Qaeen  v.  Simpfon. 

♦[112] 

5*  Upon  the  ftatute  3  &  4  W.  &  M.  cap.  lo.  ag^nft  deer*  See  the  caie 
ftcalcrs,  the  juftices  of  peace  mgiy  convift  the  offender  in  his  ab-  »rgued,ibi4, 
fence,  upon  his  default  to  appear,  he  having  been  duly  fum-  ***'  ^** 
moned.      10  Mod.  378.  Hill.  3  Geo.  i.  B.  R.  the  Queen  v. 
Simpfon. 

6.  Though  the  oiEce  of  a  common  cotPidUman  is  in  law  account* 
ed  a  freehold,  yet  he  may  be  removed  from  it  in  his  abfence  ^ 
per  Parker  Ch.  J.  10  Mod.  380. 

7«  Judgments  irregularly  obtained  may  be  fet  qfide^  and  attach* 
fiunis  may  be  granted^  &c.  in  the  abfence  of  the  parties.  Indeed 
notice  muft  be  given ;  but  if  the  party  will  not  appear,  the  court 
proceeds  without  feeing  or  hearing ;  per  Parker  Ch. }.  xo  Modi 
380.  in  cafe  of  Queen  v.  Simpfon. 

8*  In  fismmarj  proceedings  there  is  very  often  no  power  given 
(as  to  J.  of  P.)  to  oblige  the  party  to  appear  5  and  where  it  is  not 
given  by  the  exprefs  words  of  an  a£l  of  parliament  it  cannot  be 
given  by  implication^  unlefs  it  were  of  abfolute  nece/Jity  to  the  doing 
juftice :  per  Parker  Ch.  J.  10  Moa.  381.  in  cafe  of  Queen  v. 
Simpfon. 


(B)  The  Eflfea  thereof.  In  refped  of  Nominees,  &c. 

and  the  Remedy. 

I.  19  Car.  2./    lijOMINEESfor  ivhofe  lives  e/fates  are  granted,  A  haft  «at 
6.  "^  '^    after  /even  years  abfenccj  and  no  evident  proof  ^^^^ '"  ''*- 

be  made  of  their  being  alive ^  in  any  aflion  commenced  by  the  leffors  or  S' /ir  09  * 
revcrfofiers  for  recovery  of  the  tenementSy  they  fhall  be  accounted  as  ytan^  t» 

ciead*  commenct 

afttr  the 
Jtatb,  or  other  fooner  detennlnation,  of  the  eftates  of%  D,  the  father,  and  J.  D»  the  fen,  leffee s  t4 
pofleffion  for  the  like  term,  if  they  or  either  of  them  10  long  lived.  In  cjcflment  the  death  of  J*  />• 
tht^  TOfii  fofitrueiy  f  reived  j  but  at  to  the  father,  proof  was  that  he  ivas  reputed  dead,  and  not  heard  of 
n  15  yeart*  Holt  Ch.  T.  was  of  opinion,  that  this  cafe  is  within  tliis  ftatute,  becaufe  L.  D.  the 
IdTor  of  the  pUintiff  in  fje£lment  h^d  a  term  in  reverfion  in  the  lands,  and  fo  was  a  revcrfioner  within 
the  very  letter  of  the  ftatute  \  and  the  defendant  not  being  able  to  prove  that  J.  D.  the  father  was  alive 
at  aay  ticie  within  7  yean  laft  paft,  the  plaintiff  had  a  verdi^.  Carth.  140.  Trin.  4  W.  &  M.  at 
£xon  alTiTe,  Holman  v.  Extoa.  ■  And  Holt  Ch.  J.  likewife  heid>  that  a  nmatudtr-man  vas 
within  the  equity  of  the  Ian* 

2.  6  Jnfi: 


Ill  ^fenc^ 

2.  6  AtMm  cap*  1 8*  Sucb  nominees f  or  tenants  of  particular  e/Uie!^ 
on  affidavit  in  Chancery  by  any  claimant  to  the  reverfton^  Is^c.  tbat 
they  have  caufe  to  believe  fuch  perfons  dead^  Jhall  be  ordered  to  be  pro* 
duced^  and  if  not  prodticed^  be  taken  to  he  dead  i  hut  if  it  appeart 
o^erwardsy  that  fuch  nominee  or  tenant  was  alive,  fuch  tenant,  (fc. 
may  re-enter,  and  recover  the  mefne  profits • 

For  more  of  Abfencc  m  general,  fee  jacCtlTaC?,  IBejOnb  feeti 
CotlllftfOtl,  jfeoStnenti  and  other  proper  titles. 


■»««■ 


C"3  3 


:acceffatp. 


(A)     Acccflary,     Statutes  relating  to  Acccflarics- 

The  pRtm-  I.  Wejlm.  i.  3  -B.  I.  J^ORASMUCH  as  it  hath  been  ufed  infme 
Ac  ^nif  ^^*  '^'  '^    counties,  to  outlaw  perfons  being  appealed 

^tXflA*      .    ,  .  ^  commandment,   Arce,  aid,   or   recapt, 

tbisaa,  in    within  the  fame  time  that  he  which  is  appealed  for  the  fame  deed  is 

fomccoua.    outlawed, 
tries  ic  had  ■  ' 

been  ufed  to  outlaw  iecefTariei  wkhin  the  fiune  time  that  the  principal  was  outlawed.  Here  it  it  to  he 
ttnderftoody  that  in  thofedays  mpfi  appeali  of  deaths  &c,  were  futd  by  bill  in  tbt  cotmty  before  the  C9» 
tomery  in  which  bill  the  appellant  did  make  a  dtfiinffion  between  the  principal  and  the  accejfary ;  and  there« 
fore  this  aS  is  intended  of  appeals  commenced  by  bill ;  for  in  the  appeal  iy  original  writ,' both  prtndpakl 
and  acceflaries  are  generally  charged  alikcf  without  any  diftlndion,  who  be  principals  and  who  he  ac- 
ceflaries,  until  the  plaintiff  makes  bit  count,  and  therein  he  muft  diftingulfli  them  ;  but  if  the  defendant 
in  fuch  an  appeal,  where  fome  are  principals  and  fome.  acceiTariesy  makes  default,  the  appellant  befirf 
the  exigent  ought  to  declare,  to  the  end  it  may  be  known  who  be  principals  and  who  acc^arlet,  and  lo 
take  the  exigent  only  againft  the  principals,  and  continue  the  flea  agalnfi  the  acceffaries  untU  the  princlpah 
he  attainted ;  for  if  the  plaintiff  ihould  pray  an  exigent  agamfl  them  ail,  he  is  concladed  afterward  to 
charge  any  of  them  as  acceifaries.    %  Inft.  i83. 

This  a6t  was  made  in  affirmance  •fthe  common  law,  and  it  holds  not  only  in  appeal  at  the  fait  of  the 
party,  but  in  indiffments  aJfo  at  the  fuit  of  the  king ;  for  it  is  an  ancient  and  fundamental  maxim  of  the 
common  law,  juri  non  eft  confonum,  quod  aliqois  acceflforius  in  curia  I'^is  convincatur  antequam  ali- 
quis  de  fa€fco  fuerit  attin€fcus  ;  yet  if  the  accejfary  wiU,  he  mm  fray  proems  againft  the  inpscfis  ktfira  the 
prmcipal  be  attainted ;  for  qullibet  poteft  renunciare  juri  pro  le  antiodudo.    %  Inft.  iS3. 

AcceOaries         It  is  provided  and  commanded  by  the  king,  that  none  be  outlawed 
•re  divided     ,^^  appeal  of  commandment,  force,  aid,  or  receipt, 

farts,  Tiz.  to  accefl*aries  before  the  fad,  and  to  acceflaries  after  thefaB, 

Again,  jicceffariet  before  the  fad  are  divided  into, 3  branches }  of  commandment  f' force,  and  mid:  Ac* 
ceflaries  after  the  fad  is  only  by  receipt. 

Under  this  word  [^commandment)  is  underftood  all  thofe  that  mcUe^  protnTe^  fet  m  aJHr  np  any  other 
to  do  the  fad,  and  are  not  prefent  when  the  faS  is  done* 

Force  is  a  word  of  art,  and  properly  fignipeth  the  furni/hing  of  a  weapon  of  farce  to  do  the  fa3^  wA 
byfvu  whereof  the  faa  k  (mmittedf  at3  be  tbotfumifltcth  it  is  not  prefent  wi!w  the  faS  is  imee  i  sad 


«1  for  Me  two  words^  cMnmaodmait  and  force,  Bra^lon  fajth,  ttli  faffum  nullum,  ihi  fa  rh  nu/fs, 
ntc  fractptxmyioctre  debet :  And  again,  vulnus,  fortia  &  pr^ceptum,  gencrant  unlcum  tjctum  ;  non 
til^  fuiotts  forte,  fi  non  adtutffet  fortia ;  nee  vulnas,  sec  forci'a,  nili  prxccptum  pixcenil.t :    An4 


fmmtmai  in  a  Ua^e  fenfcy  is  taken  for  any  that  is  accr^ffary  Sefore  thtfcB, 

l/nder  this  word  \a\d^  is  comprehended  all  perfons  counjeUing,  abetting,  pht tin f,  ajfe\ 
itg,  and  encouraging  to  do  the  aA,  and  are  not  prejevt  when  the  adl  is  done  ;  for  j^the  party  com« 


mandiog,  famiming  with  weapon^  or  ^ding,  htprefmt  when  the  ad  is  done,  then  he  is  principal*     % 
la&.  J  81. 

Until  he  that  is  appealed  of  the  deed  be  attainted ;  fo  that  one  like  If  ihe  pr'm^ 

law  be  ufed  therein  through  the  realm.     Neverthelefs,  he  that  will  '^P^'^'^H' 

fi  appealy  Jball  not,  by  reafon  of  this^  intermit,  or  leave  of  to  conu>  ufiain  In  the 

mence  bit  appeal  at  the  next  county  againfi  them^  no  more  than  againft  fidd,  yet  he 

their  principals  nvkicb  be  appealed  of  the  deed ;  but  their  exigent  Jhall  []^j^^**: 

pemain  until  fuch  as  be  appealed  of  the  deed  be  attainted  by  outlawry,  the jadgment 

or  otherwife,  •        •  ««/  be,  that 

be  vuas  van* 
fiyhad  in  the  field,  id$$  tmfideratvimy  fa^i  jajf  pet  €e/l\  Stc.  And  this  was  agiced  by  the  juftlces  ; 
for  ethervfife  in  this  cafe  xit  lord  fliould  have  na  tjcbeat,  no/  any  ontUntfry  could  be  fued  by  the  appellant 
mgat^  the  accejfary,     «  Inft.  1S3. 

Tko«gh  the  aa  fays  appellee  tn  the  fingntar  nnmber,  yet  ffe  an  appeal  brought  agahfi  l  as  prfndprisp 
amd  agamfi  anuher  as  accemry  to  them,  in  this  caic  both  of  them  muji  be  attainted  btfare  the  accejfary 
be  omtlanaed  \  and  tfonen  the  principals  be  fomnd  net  gniity,  tlte  accejfary  is  dij'c barged,  for  the  plaintinT 
made  hioi  accefiary  to  two,  and  therefore  he  cannot  be  found  acceiiary  to  one.  -f  But  tvbere  there  be 
Smert  ^  pr'tncipah,  the  appeUavt  may  have  hk  appeal  again/f  any  one  of  them,  and  make  the  actuary  ne-m 
c^ry  ta  bim  m/^.  if  he  wi%  /er  the  feltay  is  feveralX'^  but  the  appellant  cionot  have  levtral  appeals 
or  one  death.    2  Tnft.  183. 

-f  Br  Corone,  cites  pi*  iiS.  cites  40  fffl*.  25.  S«P.  accordingly. 

j  In  one  cafe  of  felony  all  are  prmeipaU  as  well  before  at  after,  though  they  be  abfent  at  the  doing 
of  the  felony  ^  but  that  is  fpecially  provided  by  ftatute  of  3  ri.  7*  cap.  2.  of  taking  of  wsmen  againft 
thar  noills.  Sec-     2  Inft>  103. 

But  i£  iksit  principal  pleads  net  dtreBly  to  the  fdony  a  plea  to  bar  the  plaintiff,  as  auterfoits  attaint^  or 
an^ues  accouMe,  or  the  like,  there  the  Mceffary  fball  not  plead  umil  that  plea  he  determined )  and  Jo  if 
the  principal  pkad  a  plea  to  the  mmi,  the  accefiary  ihall  not  be  driven  to  anfwer  until  the  plea  be  detw- 
mined.    2  Inft.  184. 

For  further  explanation  of  this  ad,  Qx  the  following  dhriiions. 


-^-    3  ?5*  4  ^.  ?S^  M,  cap,  4.  fi  4.   Perfons  btfing  or  receiving 
fhlen  goodt^  inowing  the  fame  to  be  Jfolen,  Jhall  be  deemed  aceejfaries 
to  the  felony,  after  the  felony  committed,  ana  punifbed  as  fuch, 

3.  11^12  W.  3.  cap.  7-/  9.  Ferfofis  fetting  forth  any  pirate, 
or  aiding  or  afjifiing,  maintaining^  procuring,  commanding,  courtfelling, 
or  advyutg  the  fame,  either  on  the  land  or  fea,  fball  be  adjudged  ac^ 
ceffary  to  fuch  piracy.  And  if  any  perfons,  inowing  another  to  have 
committed  piracy,  fball,  on  the  land  or  fa,  receive,  entertain,  or  con^ 
ceal  him,  or  receive  or  take  into  their  cujlody  anyfbip,  vejfel,  or  goods, 
which  have  been  piratically  taken,  fball  be  adjudged  accejfary  to  the 
piracy  ;  an4  all  fuch  aceejfaries  fbcdl  be  tried  as  the  principal  pirates 
are,  and  fuffer  pains  of  death,  and  lofs  of  lauds  and  goods,  in  like 
pmnner, 

4.  5  Ann.  cap.  3 1-  /I  $•  V ^^  perfons  fljall  receive  or  buy  any 
goods,  kfunving  them  to  be  flolen,  or  fball  receive,  harbour^  or  conceal 
any  btdrglars,  felons,  or  thieves,  inowing  them  to  be  fo,  they  Jhall 
be  deemed  accejfary  to  the  felony,  and  being  conviB  by  teflimony  of  one 
witnefs,  fball  fuffer  and  incur  the  pains  of  death  as  a  felon  convict. 
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M^rdVr  (O)  ( B )       Who. 

and  (O.  2) 

J  Inft.  139.  I.  TF  a  man  receives  a  felon  in  aid  or  favour  of  the  felony  \t  !i 

•  *I'*^*f"*'  acceflary  ;  hut  if  he  aids  him  hy  good  tvordsy  or  fuesfor  his 
that  he  did  deliverance^  or  fends  a  letter  for  his  deliverance,  this  is  not  ac- 
not  receive  ccflarv.     Br.  Corone,  pi.  103.  cites  26  Aff.  47. 

the  felon.— 

•'    •  A  vicar  inftrufted  on  illiterate  approver  in  priibn  to  read,  whereby  he  efcaped,  yet  the  vicar  «i| 

adjadged  not  accefTary  to  the  felony.     3  Inft.  T39.  cap.  64.  cites  Mich.  7  R.  2.  and  7  H.  4.  27. 

2,  Felons  came  to  tlie  houfe  of  D.  and  M.  his  wife ;  M.  knew 

them  to  he  felons f  but  D.  did  not,  and  both  D.  and  M.  received 

and  entertained  tbem,  but  M.  confented  not  to  the  felony.     Adjudged 

that  this  made  not  M.  accefiary.     3  Inft.  io8.  cap.  47.  cites 

Mich*  37  E.  3.  Bey's  cafe. 

Br.  Corone,       3.  It  is  agreed,  that  he  tuho  procures  andis  prefeni  is  principal, 

7  H?l.'^*l'^  'W*  *^  ^'^  notflrike^  and  if  he  be  ahfent  he  is  only  acce/ary.   Br. 

&25.  s.  c.  Appeal,  pi.  19.  cites  7  H.  4*  27. 

*  P*  '4-  If  diverfe  commit  any  murder  or  other  felony,  one  man  tnaj 

be  both  principal  and  accejfary  to  the  other.     3  Inft.   1^9*  cap.  64. 
cites  7  H.  4.  27.  • 

5.  If  a  man  receives  a  fetm  knowing  ofthefilony^  and  takes  40/. 
of  him  to  fuffer  him  to  gOy  he  is  accejfary  to  the  felony.  Br.  Efcape, 
pi.  43*  cites  9  H.  4*  i. 

6.  la  appeal  of  rape  of  his  feme,  though  two  come  and  the 
9ne  does  the  aB^  thd  eiher  being  prtfenty  yet  both  zxc  principals,  Br. 
Appeal,  pL  32*  cites  11.  4*  13. 

S.  P.  per  7.  So  where  feveral  come  to  do  felonyy  robbery^  &c.  and  one  docs 

Harpur  j.of  ^^  ^£1,  thc  othMS  arc  principals.    Ibid. 

feveral  com-  ^  •  ■■ 

ing  together  to  do  a  btu^lary  or  murdor,  frc*  And  Dyer  and  Wefton  faid,  that  in  tfaifft  thifigs»  ia 
*  refpeift  oi  the  medling  with  the  pcr£ui  of  a  mao^  the  inaaDt  is  adjadged  according  to  the  event,  vA 
when  the  fa^  ia  perpetrated  it  ihall  be  adjadged  the  intent  of  til  from  the  commencement,  and  fo  all 
are  prindpalt ;  but  yet  it  may  be  foimdj  that  the  ons  of  them  did  it  ex  malitia  prsecogitata,  and  tb< 
other  not.     Mo.  53,  54.  in  pi.  155.  ^ 

If  ftveral  perfons  come  into  a  honfe  together  with  an  intent  to  fieal,  if  only  one  of  them  fteals  goodly 
they  are  all  equally  guilty.    Per  Kelyng  Ch.  J.     Kdyng  47.  at  the  Old  Bailey,  5  Apr.  1665. 

L  ^  '5  J  8.  If  a  mortal  wound  be  pven^  and  the  party  languijhes  for  a 
month,  and  A.  knowing  thereof  receives  the  murderer^  ^  or  if  con- 
ftables  arreft  him  and  permit  him  to  efcape,  and  then  the  perfon 
wounded  dies,  the  receivers  are  not  acceffary  to  the  felony,  nd 
are  the  conftables  felons,  a  Ld.  Raym.  Rep.  827.  cites  iiH. 
4.  12.  b« 

9.  If  20  come  to  do  a  felonyy  and  the  one  wily  does  the  aB,  yet 
all  are  principals  by  reafon  of  their  prefence.  Br.  Corone,  pi.  187. 
cites  II  H.  4*  13. 

10.  But  if  any  procure  or  command  and  be  not  prefent^  thof^ 
are  acceflaries  only.     Ibid. 

11.  The  lord  cannot  be  principal  of  the  goods  of  his  villein g 
for  if  be  takes  them  fecretly^  it  is  not  felony,  for  he  has  a  title 

to 


H  iaie  ihem^  and  therefore  it  feems  that  he  may  be  ^cceSary^   Br. 
CoTonCf  pl«  215.  cites  29  H.  6. 

12.  li  feveral  are  pre/en^  for  the  fami  purpofe  when  a  nuin  is 
bUed^  and  one  kills  him^  yet  all  the  others  are  principals*  Bn 
Corone,  pi.  166.  cites  21  E»  4,  70,  71. 

13.  They  who  refcue  a  felon  out  of  ward  or  prifon  are  principal 
felons,  and  not'  acceflaries,  per  cun  Bn  Corone,  pi.  1 29*  cites 
I  H,  7.  6. 

14.  If  a  man  be  prefent  at  the  death  of  a  many  and  mo^es  another  s.  C.  citet 
Ufbrikey  nvhicb  he  doesy  and  kills  the  man;  by  ail  the  juftices  of  PLC.  loo. 
both  benches,  he  who  moved  is  principal  and  not  acceflary,  tho'  *cpwttr  ftv» 
he  did  not  ftrike ;  for.  the-  wound  of  him  who  (Iruck  is  alfo  the  the  reader 
wound  of  him  who  procured  it,  and  it  is  only  formal  in  appeal  ^ay  fee  in 
to  fay  that  ev^ry  one  is  principal  who  ftruck  him  mortally.  Bn  ^*h!^,^ 
Corone,  pL  140^  cites  4  H«  7.  i8.  law  fre* 

f  uently  ad- 
judged accordingly,  vis.  that  thofe  prefent  and  abettiBg  to  do  the  h€i  are  principals  u  well  at  he  tbtC 
did  it  \  and  that  it  feems,  in  the  time  of  H.  4.  the  law  was  changed  and  corre^ed  in  thit  point.  ■  * 
a 'Hawk.  312.  cap.  29.  f.  7.  the  fcrjeant  fays  he  ukes  it  to  be  fectled  at  this  day,  that  ail  thofe  who 
allbnbJe  themiehts  together  with  a  felonious  intent,  the  execution  whereof  caufes  either  the  felony  in*- 
tended,  or  any  other  to  be  committed,  or  with  an  Intent  to  commit  a  trefpafs,  the  eiccutton  whereof 
caufes  a  felony  to  be  committed,  and  continue  together  abetting  one  another,  till  they  have  aAually  pw 
their  defign  in  execution  ^  and  alfo  ail  thofe  who  are  prefent  when  a  felony  is  committed,  and  abet  tlie 
diiOfing  of  it,  as  \ff  baidingr  the  party  while  another  ftriket  him,  or  by  delivering  a  weapon  to  him  that 
ftrikes,  or  by  moving  him  to  ftrike,  ai^yincipals  in  the  higheft  dqgrce,  in  refped  of  fuch  abetmenc» 
■s  much  89  the  perfon  who  does  the  fa£l,  which  in  Judgment  of  law  is  as  much  the  wBt  of  thexa  aU  n 
if  they  had  all  adualiy  done  it. 

15.  If  12  come  to  commit  a  robbery,  a  fray,  riot,  or  the  like,  if  feveral 
vhich  arc  unlawful  affs,  and  one  (f  them  enters  into  the  houfe  and  conjbinc  to 
kills  a  many  or  does  anurther  unlawful  aBy  all  the  others  who  came  anodjer^in"a 
with  him  to  do  the  unlawful  a6b  are  principals^     Br*  Corone>  pL  breach  of 
171-  cites  34  H,  8*  P^c,  with 

•^  •  4  general  re- 

folution  to  refift  all  oppolers,  and  in  the  execution  of  their  ^efigir*  a  murddr  is  committed,  all  of  the 
company  fli|«|naily  principals,  though  at  the  time  of  the  fa^  fome  of  them  weie  at  fiich  a'diftance  as 
to  be  out  of  irtew ;  aifo  upon  the  fame  iea£»n  it  hath  been  adjudged,  that  where  a  company  of  rogues 
aflault  a  man  in  the  highway,  who  efcapes  from  them,  and  then  one  of  them  rides  from  the  reft,  in  the 
fame  highway,  and  robs  another  out  of  the  view  of  his  companions,  and  then  returns  to  them,  they 
are  all  of  them  equally  principals.  And  the  like  hath  been  adjudged  in  relation  to  all  thofe  who  ac- 
company one  another  with  an  intent  to  commit  a  burglary,  in  the  execution  whereof  fome  ftand  to  watch 
only  in  the  adjacent  places,  and  the  reft  aftually  break  and  enter  the,  houfe.  %  Hawk.  Pi.  C.  312. 
cap.  29.  f«  8* 

16.  5^  In  the  cafe  of  Fines  Lord  Dacres,  one  of  his*  company 
mied  a  man  in  hunting  in  a  foreftj  and  the  Lord  Dacres  and  other 
hunters,  as  Mantel  and  others,  were  principals,  and  were  all 
hanged^     Ibid. 

17.  A.  being  in  gadl for  felonyy  R.  an  attorney  advifed  his  friends    T  1 16  1 
toperfuade  the  witiieffes  not  to  appear  to  give  evidence  again/1  him^ 

and  10  they  did.  Refolved,  that  neither  the  friends  nor  R.  were 
accefTaries  to  the  felony,  but  that  it  was  a  great  contempt  and 
mifprifion,  for  which  they  might  be  fined  atid  imprifoned.  3  Inft. 
139*  cites  Mich.  11  &  12  £liz.  Roberts's  cafe.  ' 

18.  'V *  psrfuaded  J.  5.  to  take  a  potion y  which  was  mixed  with  Ibid.  Tkn 
cantharides ;  and  that  thereby  he  would  have  iffue  by  his  feme.  Jfpo'^  * 
Accordingly  V.  drank  the  potion,  which  poifoned  and  killed  him.  i^SppeSa 

K  a  Refolved, 
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cafe,  where  Rcfolwd,  that  V.  was  a  principal  murderer,  though  rtot  prefmi 
thcprina/>al  ^  ffyg  driiduHg  thc  poifoii ',  for  otherwife  he  would  be  difpuniih- 
Ittt^tbeA'  ^^^'  ^^^  every  felon  is  either  principal  or  acceflary,  and  if 
Jent  at  tlic  there  is  no  principal  there  cannot  be  an  acceffary ;  but  if  any  one 
time  of  the  \^^  procured  V.  to  do  it,  fuch  perfon  had  been  acc«fiary  before 
nS:~  ^hc  faa.  4  Rep.  44.  a.  b.  pi.  10.  Pafch.  33  EU2.  B.  R.  Vaux's 
s.c.  dted,  cafe. 

and  S.  P. 

Keyling  51^  u  to  both  principal  and  accefTiry  being  abfent  at  the  time  of  the  felony  done.-.^ — 2  Inft. 
183.  S*  P.  and  8.  C.  cited.*— *S.  P.  3  Inft.  13S.  cap.  64.  S.  C.  cited  2  Hawk.  PI.  C.  31^ 

cap*  29.  f.  II.  and  fays,  tliat  fo  likewife  all  tfiofe  fccm  to  be  principals  who  were  prefent  when  the 
poifon  was  infufed,  anid  privy  to  and  confcnting  to  the  de£gn. 

19.  A  feme  cannot  be  acceflary  to  her  hujhand^  though  (he 
knows  that  he  committed  larceny,  and  relieves  him^and  does  not 
difcover  it.  3  Inft.  108.  cap.  47. 
7Mdd.T29.  20.  Upon  a  convicSlion  of  deer-ftealing,  on  the  ftatute  3  &  4 
h'w*  *orf  ^*  3*  ^^P*  '^'  ^^^  queftion  was,  whether  one  not  prefent y  hut 
ingly  by  3  '  procuring^  perfuadingy  or  advifing  the  perfon  to  kill  the  deer,  and 
judges ;  but  lending  him  dogs  or  guns  for  that  purpofe^  and  horfes  to  carry  away 
^^^  ^  with  ^^^  ^^^^  ^^^^  before  the  fa£t  committed,  fliall  be  faid  to  be  abet- 
their  feveral  ting  and  aiding  within  that  ftatute.  Three  judges  held  that  it 
arguments,  ^ras,  but  Holt  Ch.  J.  was  of  another  opinion.  2  Salkk  542,  pi,  2« 
-11  Mod.    JJ.JJ       ^j^j^^  B  R^  the  Queen  V.  Whiftler. 

«5.  pi.  3.  ^« 

S.  C«  adjudged  the  defendant  guilty  within  the  ftatute,  by  3  juAices  contra  Holt  Ch.  J.  with  thor 

feveral  arguments. 

21.  One  that  is  aiding  to  a  felony y  and  prefent  at  the  doing  ity  is 
a  principal  felon ;  but  aiders  m  felony  who  are  ahfent^  are  only 
acceflarics ;  per  Powell  J.  and  upon  this,  he  faid,  the  diftindioa 
is  grounded,  that  one  fort  are  aiders  therein^  and  the  other  there* 
unto*  7  Mod.  3ft.  Hill,  i  Ann*  B.  R.  in  cafe  of  the  Queen  t. 
Whiftler. 


(G)     In  what  Cafes. 

I.  IT  was  admitted  by  feveral,  that  there  may  be  principal  and 
*  acceffary  in  pramunire ;  but  Candiih  feid,  that  if  he  wko  is 
called  principal  diesy  yet  the  other  Jhall  anfwer.  Contra  in  felony. 
But  Finch,  faid,  it  is  more  like  to  trefpafs  than  to  felony  •,  for  in 
crefpafs,  he  who  firft  comes  fliall  anfwer  \  and  if  he  be  convift 
of  damages,  and  after  another  comes  and  pleads,  and  is  convi£led, 
he  fliall  be  charged  of  the  iirft  damages ;  and  if  he  be  acquitted^ 
yet  tlie  firll  fliall  be  charged  \  and  the  writ  was,  that  fuch  ma- 
nutejieutes,  &  abettatores  ipfum  expulerunt;  and  after  Finch, 
awarded,  that  the  defendants  who  appeared  fliould  anfwer.  And 
fo  it  feenu  that  all  are  priiuipals.     Br,  Praemunire,  pi.  4.  cites  44 

. ,  E.  3.  7- 

til?]        2»  aIuH  faid,  that  there  may  be  principal  and  acceflary  in  pra^ 
munire,    Br.  Pamages,  pi.  46.  cites  8  H*  4*  6. 

3-  Of 


3«  Of  treajon  i$  no  accefiary,  and  one  cannot  be  acccflaiy  felo* 
nice  to  a  treafon ;  quod  nota.  Br.  Q}r6ne,  pi.  134.  cites  3  H.  7. 
10*  per  Hufley  Ch.  J. 

4.  There  is  no  acceflary  in  fimony,  but  all  are  principals  therein 
as  well  as  In  trefpafs.  Cro.  £•  789*  pi.  30.  Mich.  42  &  43  £Uz. 
C.  B.  in  cafe  of  Baker  v.  Rogers. 

5.  There  is  no  acceflary  'vaforgeryj  but  all  are  principal.  Rc- 
folved.     Mo.  666.  pi.  913^  Mich.  44  &  45  £liz.  Booth's  cafe. 

6.  In  the  higbtfi  and  lowefl  injuries  there  can  be  no  acceflary,  There  can 
but  all  are  principals ;  as  in  treafon,  pettiy  larceny,  and  trefpafs.  ^^-^^^ 

2  Inft.  183.  treafTnm 

tre^pl  and 
It  fcemt  agreed,  that  whaterer  will  make  a  man  an  acceflary  before  in  felony,  will  make  him  a  prin- 
cipal in  high  treafon  and  trefpafs,  as  battery^  rhtf  rout,  fsreiblt  entry ^  firgtry,  and  petit  Iarc<wy'y  and 
wherever  one  commands  another  to  commit  a  trefpafs,  and  the  trefpafs  is  done  accordingly*  he  ieema 
to  be  as  guilty  of  it  as  if  he  had  done  it  himfelf ;  and  be  may  be  tried  ani  found  guilty  before  the 
trial  of  tlie  perfon  who  did  the  fa^.    'a  Hawk.  PI.  C.  310.  cap.  29.  f.  1. 


(D)     Before  or  after* 

I.  PRINCIPAL  was  found  guilty  of  manflaughter,  but  fjoi 
•*-  gt^i^^f  of  the  murder •  The  court  difcharged  all  jthe  accf^fla- 
ries  before  the  fa£t,  becaufe  to  manflaughter  none  can  be  accejfarj  be^ 
fire  the  fait  \  but  as  to  the  acceflaries  after  the  fait j  they  ihall 
anfwer  as  accefl!aries  to  the  manflaughter.  Mo.  461.  pi.  645. 
Hill  39  Eliz.  Goofe's  cafe.    ■ 

2.  There  can  be  no  accejjary  before  thefaEl  in  cafe  of  manflaughter^ 
becaufe  this  mufl  be  on  a  hidden  aflray ;  for  if  it  be  premeditated  it 
is  murder.  Refol?ed  per  tot.  cur.  4  Rep.  43.  b.  44.  a.  pi.  9.  Pafch. 
39  Eliz.  Gofi^v.  Bibithes. 


(E)     Charged.      How. 

I.  TT^HERE  thtfervant  of  a  man  procures  a  man  to  hill  his  maf 
^^  tcTj  which  he  does,  this  is  not  treafon  in  tlje  fervant,  be- 
caufe it  is  only  felony  in  the  principal ;  and  where  the  principal  is 
only  a  feloni  the  acceflary  cannot  be  a  traitor.  Br.  Corone,  pi. 
11 8.  cites  40  AflT.  25. 

2.  Two  were  indiiied  quod  ipfi  talibus  die  &  Anno  JPV//. 
Wane^  felon*  f dent,  latronem  domini  regisy  apud  JD.  receftaverunt  £s* 
certa  bona,  and  declared  who,  &c.  ipfius  W.  ad  valentiam^  &c.  in 
cuftod.  fua  exiflent.  vi  £5*  armis  ceperunt  iff  afportaverunt.  Per 
Cheihey,  he  ought  to  declare  ivhat  fehny  was  committed,  and  aljb 
tbtft  he  knew  them  to  be  felons,  and  received  them\  for  it  fhall  be  in- 
tended by  thofc  words,  W.  Wane  fcient.  felon,  domini  regis  re- 
ceptaverunt,  &c.  that  this  word  (fcient,)  Ihall  have  relation  to  this 
word  receptaverunt^  which  is  the  verb,  becaufe  adverbiuoi  deter- 
miiut  verbum  ;  for  it  ought  to  htfciens  ipfos  talem  feloniam  fecij/e 
nceptaverunt,  ice,  vel  hujusmodi ;  and  the  prifoner  was  difmifled 
for  the  infufficiency  of  the  indictment.  Br.  Iudi£lmentSj  pi.  4. 
cites  7  H.  6.  42.        X 

K3     .  3.  A 


ii8  amffarp* 

3.  A  man  was  !ndi£bed  of  cmnterfeiitng  money  treaieroujtj^  add 
another  was  indi£):ed,  that  he  knowing  thereof,  traiteroujly  andfe^ 
loni$uJly  helped^  maintained^  and  comforted  the  princ^al^  and  the /rfn* 
cipal  ivas  attainted*  And  per  Brian  J.  in  this  cafe,  and  of  burning 
ofhoufesj  the  acceflary  may  be  felon  j  becaufe  thofe  fnatters  were 
felonies  at  common  law,  and  are  made  treafon  by  ftatute,  as 
to  write  a  letter  to  burn  a  houje  unlejs  hefenids  i  o/.  byfuch  a  day*  And 
it  was  faid  there,  that  it  is  certain  that  burning  a  houfe  feloniqufly 
was  felony  by  the  common  law,  And  per  Huflcy  Ch.  J.  of  trca-i 
fon  there  is  no  acceffary,  and  one  cannot  be  acccfTary  felohioufly 
to  a  treafon.     Quod  nota,    Br,  Corone,  pi,  1 34,  citC3  3  H,  7,  lo, 

(F)     Forfeiture  of  what^ 

1.  TF  It  y^ found  before  the  coroner  that].  S,  acceffary  to  the  felony^ 
"■-  fled  ibr  the  felony,  he  fhall  forfeit  all  his  goods  as  well  as  if 
he  was  principal  and  iled^  viz.  of  all  acceflaries  at  the  time  of  the 
felony  done  ;  but  contra  of  acceffary  after  the  felony;  by  the  jut 
tices  of  both  benches.     Br.  Corone,  pK  198.  cites  4  H,  7.  i8« 

2.  And  if  the  principal  be  attainted^  and  the  acceffary  acquitted^  yet 
it  ihall  be  inquired  if  he  fled  for  the  felony  or  not,  ^s  well  as  it 
fhall  be  of  the  principal  if  he  was  acquitted,  by  reafon  of  the  for* 
feiture  of  his  goods»    Ibid. 

3.  If  the  principal  be  erroneaufly  attainted^  whether  by  error  ia 
procefs,  or  becaufe  the  principal,  being  out  of  the  realm,  &c*  or  in 
prifon,  is  outlawed  \  yet  it  muft  ftand  good  till  it  is  reverjed,  and 
it  is  a  good  record  till  then ;  and  in  fuch  cafe,  i|.the  acceffary  be 
attainted  and  executed,  and  afterwards  the  atts^inder  of  the  princi^ 
pal  is  reverfed,  the  heir  of  the  acceffary  may  either  enter  or  have 
his  a£tIon;  for  by  the  reverfal  of  the  attainder  againft  the  princi-i 
pal,  the  attainder  againft  the  acceffary  is  entirely  defeated,  9 
Rept  1 19,  a*  b.  per  cur,  Trin.  jo  Jac.  in  Ld,  Sanchar^s  cafe. 


(G)   Arraignment  of  Acceflary,    In  what  Cafes^ 

I.  A  Man  was  indited  as  acceffary  by  his  receipt  of  one  A,  who 
•^^  ivas  a  clerk  attaint j  and  pleaded  not  guilty ;  and  the  court 
would  not  fufier  him  to  be  tried  ;  for  it  may  be  that  the  clerk  may 
make  his  purgation  after  that  the  accefjary  is  hanged,  Br.  Corone,  pi; 
83.  cites  18  Aff.  13, 

2,  If  principal  and  acceffary  are,  and  both  are  indifted^  per  bank, 
it  is  a  good  plea  for  the  cucejfary  to  fay  that  the  principal  is  dead,  and 
pray  mainprife  for  his  deliverance ;  for  if  the  principal  be  deatl^ 
or  hanged  for  another  felony^  the  acceffary  is  difcharged.  Quod  non 
negatur,    Br.  Corone,  pi.  86,  cites*  a  a  Aff.  40. 

3.  Where  a  man  is  acquitted  fe  defendendo^  it  (hall  not  be  in- 
quired of  the  abettors^  for  be  did  the  fa£t;«  Br,  Corone^  pi.  89. 
cites  aa  A£  77. 
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4/  Cmfra  where  the  party  is  acquitted  thai  he  did  not  do  the  aB; 
tbere  the  confpirators  ihall  be  punifhed  as  confpirators.  Contnii 
trbcre  the  party  dU  the  a£t.     Ibid. 

5.  Where  tliere  is  principal  and  acceflary  of  the  death  of  a 
man,  and  the  pruicipal  is  delivered  to  the  ordinary^  the  acceflary 
ihalj  not  be  hanged.  Per  JufUciarios.  Br.  Corone^  pL  loi* 
cites  26  AC  27. 

6.  Principal  and  acceflary  of  felony  of  the  death  of  a  man* 
The  acceflary  fball  not  be  put  to  the  anfwer  before  that  the  priiv* 
cipal  be  attainted,  by  which  he  was  let  to  mainprife.  Br*  Co* 
rone,  pL  117.  (bis)  cites  40  Afl'.  8. 

7.  A£lion  upon  the  flatute  de  muHere  abdu^a  cum  bonis  viri* 
The  defendant  was  outlawed,  and  obtained  charter  of  pardon,  and 
there  were  principal  and  acceflary,  and  the  principal  got  the  pardon^ 
and  by  this  the  acceflary  had  no  advantage,  but  was  awarded  to 
anfwer.  Quaere  caufam  ?  It  feems  to  me  inafmuch  as  all  are 
principals  in  this  cafe.    3r.  Corone,  pi.  122*  cites^42  AflT.  i6. 

8.  So  uponfuch  outlawry  where  the  indiBment  is  *  infujicient^  yct  •  The  large 
the  acceflary  fliall  be  put  to  anfwer  \  but^the  judge  ought  to  have  •(>itioa  it 
difcretionem  &  aequitat^m  inde.  Br.  Corone,  pi,  174.  (175)  cites  blji^h?'^ 

2  R*  3*  2It  other 

editiofit  are  at  here. 

9.  If  principal  and  acccflfary  are,  and  the  principal  is  outlawed  by  S.  C.  cited 
erroneous  procefsy  the  acceflary  ftiall  anfwer,  and  fliall  not  reverfe  SSd  ac'coid- 
the  outlawry  by  plea ;  for  the  record  is  in  force  till  it  be  reverfe^  ;  ingiy,9  Rep. 
for  it  is  not  void,  but  error.     Bn  Corone,  pi.  174.  (175)  cites  6S.b.P«fch. 
2  R.  3.  2I«   Per  all  the  jufticcs  of  B.  R.  ^acfaiiiy't 

Cafe.*  S.  C.  cititf,  and  S.  P.  refolved,  9  Rep.  119.  a.  b.  Trio.  Jo  Jac.  Ib  Ld.  Sanchar*t 

Cafe.  X  Inft.  1S4.  S.  P. 2  Hawk^  PL  €.321.  cap.  29.  f.  40.  fayt,  that  it  feems  agreed 

that  fach  attaiader,  while  it  ftands  unreveried,  is  as  fomcient  for  this  putpofe  at  if  there  had  been 
ao  error  in  it* 

10.  If  a  man  be  indiBedy  and  acquitted  by  charter  of  pardon^  Pnnc»pal 
clergy^  orforejuring  the  realm^  or  in  any  other  manner,  the  accef-  ^     ^^  ^^r- 
fary  (hall  not  be  arraigned  *,  fol  where  the  life  of  the  principal  is  der.    The 
faved  by  the  law,  the  acceflary  fliall  go  quit  \  per  Thirn,     Quod  principahifdt 
nota.     Br.  Corone,  pi.  i8*  cites  7  H.  4.  .  MdpkJed 

chartiftof  furdcn  of  the  king  ;  and  yet  U  was  mi  alLwidfor  the  acetffary  \  for  this  is  no  acquitunce, 
but  is  of  the  grace  of  the  king  to  pardon  him,  which  proves  much  that  he  it  guilty,  by  which  the  ac- 
cefTaty  was  compelled  to  plead  not  guilty,  at  which  Brooke  wondtrt ;  for  the  principal  is  not  nor  can- 
not be  attainted,  and  therefore  it  feems  that  the  accefliiry  cannot  be  arraigned.  Br.  Corone,  pi.  70. 
cites  3  A£  14.  ■  .  But  ibid.  pi.  71.  a  man  was  arraigntd  of  felony  ^  and  took  t§  hh  clergy  ^  and  waa 
fent  to  the  prifon  of  the  bi(hop,  and  was  found  guilty  by  in({ueft  of  office ;  and  the  receiver,  vi»« 
acceflary,  waa  not  arraigned,  becaufe  it  is  ^JJible  that  the  ftrinci^alf  who  has  his  clergy,  may  nuke  bit 

fnrgmtioH*     Citet  5  AIT.  5. — £»/  ibid.  137.     Prnui^al  took  to  bis  clergy ^  and  the  accelTary  waa 

arraigned  and  f<nuid  guilty.     And  per  Townfend,  if  the  principal  bas  bispardon^  by  this  the  acceflary 
ftall  go  quit  s  and  aU  the  jufticcs  in  effect  faid,  that  it  is  the  common  courfe  to  arraign  the  acceflary 
in  fach  cafe,  and  if  he  be  found  guilty  he  ihall  be  *  banged,  and  it  not  like  to  the  cafe  of  a  pardoib 
Cim  3  H*  7.  IS* 
*  5.  P.  Br.  CoROoe,  pi.  184.  cites  4  £.  6.  %  Inft.  184.  S.  P. 


11.  Attainder  of  the  principal  at  the  fuit  of  the  Ungt  upon  the  *  ^j;*^. 

ffary  to  aufww  in  ap-  f^;  ^'^s*^- 
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iadiaaicnt,  is  not  fuflicicnt  to  put  the  acceflary  to  aufw«r  in  -j^  ^^^^  ^^-  ^ 
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39.  fays  It  is  peal  at  the  fuit  of  the  party ;  for  the  principal  is  not  attainted  at 
attaTndlr  of  *^  ^^^^  ^^  *^  P^J^ty,  but  at  thc  fuit  of  the  kii^.  Quod  nota. 
the  principal  Br.  Corone,  pi.  19.  cites  7  H.  4.  27*  &  15*— ^  Inft.  184.  S.  Pr 

ar  the  fuit  of  the  king  oo  ways  helps  thc  proccediait'  agajnft  the  wot&xy  at  the  fuit  of  thc  pany»  ft 
iic  e  cwverfOtt 

12.  Appeal  again/f  4,  2  as  principals^  and  2  as  acceffanes.    Thc 
tnc  principal  nvas  outlawed^  and^he  other  came  by  fuperfedeas  upon 
r   1 20  1    ^'E^^^^i  ^^^  ^^  plaintiff  prayed  exigent  againjl  the  acctffaneu    R. 
Hull^  the  one  principal  is  not  yet  attainted^  and  they  are  ap- 
pealed as  acceflaries  to  both)  and  therefore  it  is  no  reafon  that 
exigent  (hould  ifTue  againft  them  till  the  other  principal  be  at^ 
tainted.     Contra  if  they  w^re  appealed  as  acceflary  of  him  only 
who  is  outlawed.     Per  Gafcoigne,  the  one  priiKipal  appeared, 
^  -    p  ^     and  therefore  if  they  had  appeared  they  (hould  anfwer ;  for  there 
rone,' pi. '     is  a  diverfity  when  the  principal  appears,  and  the  procefs  is  dcter- 
10.  Brooke  mined  againft  him,  and  when  he  makes  default  %  for  upon  dc* 
^MaicTis  fo  ^^^^^  ^^  ^^  principal  the  acceflary  fliall  not  be  compelled  to  an- 
now,  though  fwer  till  the  principal  be  attainted  ;  but  when  the  principal  apr 
held  other-    pears,  he  fliall  be  arraigned,  and  the  acceflary  alfo,  and  *  one 
4ae!" 3!* 7.  i"queft  fliall  make  an  end  of  all ;  for  if  he  be  acquitted  rf  being 
theic  cited,    acceffary  to  him  who  appears,  yet  the  fame  inqueft  fliall  inquire 
f  Br.  Co-     whether  he  be  acceflary  to  the  other  who  is  outlawed  or  noJ. 
zoTcites       Contra  per  Hulf.  and  after  the  parties  agreed.     Br.  Appeal,  pi. 
S.  c.  22.  cites  f  7  ^I.  4.  36. 

s.  P.  For  13.  ^*u)o  were  indicled  of  the  death  of  a  man,  the  one  as  prin- 

lonj  ?n\hc'  ^^P^'>  *^^  ^^^"^  ^^  acceflary ;  and  the  priucipal  was  found  that  he 
principal  j  did  It  fe  defendcndo, ;  by  which  die  acceflary  pafled  quit,  and  was 
and  this,  as   not  arraigned.     Br.  Corone^  pi.  35.  cites  9  H.  4.  33. 

to  be  ujiderftood  th^f  it  if  not  felofiy  of  death.    Br.  Corone,  pi.  So.  cites  1 5  ^UL  7. 

14.  A  man  was  indided  as  acceffary  (f  procuring  one  to  killj*  S. 
and  becaufe  they  had  no  record  againjl  the  principal^  nor  did  not 
know  if  the  principal  be  acquitted  or  attainted,  the  defendant 
went  fine  die,  becaufe  tiicjujlices  had  fent  to  the  jujlices  of  peace  / 
the  county  tuherCj  8c  c,  who  certified  that  they  had  tw  indi^ment  ogdn^ 
the  prhtcipaL     Br.  Corone,  pi.  56,  cites  9  E.  4.  48. 

15.  In  appeal  againjl  acceffary^  the  acceffary  appeared^  and  the 
principal  not ;  the  acceffary Jhall  anfwer^  but  procefs Jball  ceafe  againjl 
the  Jury  till  the  principal  comes,  or  be  attainted.  Br.  Appeal^ 
pi.  28.  cites  9  H.  4.  I,  2. 

Br.  Confpi-  i6.  Where  thc  principal  dies  or  gtis  charter  oi  pardon  More  iis 
^^^^J'^'r^'   attainder^  the  acceflary  is  acquitted,  and  fhall  not  have  confpiraq. 

Br.  Corone^  pi.  5.  cites  33  H.  6.  i. 

1 7.  Where  die  principal  confeff-s  the  felony^   and  tales  to  his 

clergy^  the  acceflary  fliall  be  arraigned,  notwithftanding  that  no 

judgment  be  given  againft  tji^  principal,    5r.  Corope,  pi.  iS7' 

cites  13  £.  4.  3. 
S.  c.  cited         18.  Twb  were  indiflred,  the  one  as  principal,  thc  other  as  ac- 
Rcp!"ri  9!     ceflary,  and  the  principal  was  outlawed,  and  the  acceffary  was  take»% 
b.  Trin.  lo  and  pleaded  not  guilty ,  znd  vr2S  found  guilty^  and  hanged,  arid  afw 
J  Q.ipiofd    the  principal  revcrfed  tffe  outlawry^^zad  Mraa  arraigned  upon  Ac 

.       indiOmcnt^ 


ui££bnent,  and  found  not  guilty^  and  was  difmiffcd  where  the  Sanclur'a 
acceffiiy  was  attainted  and  hanged  before ;  and  it  fliall  be  in-  ^  HawkTpi. 
tended  that  the  acceflary  is  not  guilty  where  the  principal  was  c.  szi.c^p. 
acquitted.     And  fo  fee  where  he  reverfes  the  outlawry,  yet  he  *9«  /•  4»- 
iliall  be  arraigned  upon  the  indidiment.  Q^od  nota.  Br.  Corone,  to^Jjiie^S 

pi.  164.  [165]  cites  18  £•  4.  9.  generailydl- 

tliat  after  the  principal  is  attainted,  whether  after  conviflion  by  Terdi£l  or  outlawry.  Use.  bis  death  m 
pardooy  &c  fubic^oenty  will  no  way  avail  the  acceflaryy  and  cites  this  cafe  among  othen. 

19.  Principal  and  acceffarywcTt  arraigned^  and  both  Jhund  guilty^ 
and  the  principal  took  to  his  book  befotie  judgment.  And  by  all  the 
juftices  and  ferjeants,  except  Huffey,  the  acccflary  (hall  be  dit 
mifled.  And  by  the  reporter,  where  the  principal  confeffed,  and 
took  to  his  book,  it  was  adjudged  that  the  acceiTary  (hall  not  be 
arraigned,  becaufe /i/dfj^^/i/  luas  not  given  upon  the  principaL  Br» 
Corone,  pi,  131.  cites  3  H.  7.  i.  [  121  "J 

tzo.  If  the  principal  is  pardoned y  or  hath  his  clergy ^  the  acceflary  ^*  !'•  ^- 
cannot  be  arraigned  5  for  it  is  a  maxim,  that  ubi  faftum  nullum,  t^p^gh  i7bo 
ibi  fortia  nulla  \  and  ubi  non  eft  principalis  non  poteft  efle  accef-  after  co^ 
farius  ^  and  none  can  be  a  principal  before  he  is  adjudged  fo  by  *'*®"  ^ 
law,  cither  by  verdict^  confejjion^  or  ovtlaivry  ;  and  there  being  a  y^^  j^  jj  ^ 
principal  in  rei  veritate,  is  not  fufficient;  and  the  accepting  a  before  judg* 
pardon,  or  praying  his  clergy,  is  only  an  argument  of  his  guilt,  "*"J:  ***• 
unlefs  it  be  after  attainder  \  for  then  the  accefiry  may  be  aii»  ^^  beViC 
Taigned,  becaufe  it  appears  judicially,  that  there  was  a  principal,  charged^  ^ 
Refolved,     4  Rep.  33.  b.  pi.  8.  Trin.  32  Eliz.  Syer's  cafe.  ''^^-.Jlj 

never  was  attainted,  viz.  that  no  judgqfnt  was  given  againft  him  for  the  felony.    2  Inft.  184.. 

After  the  princ'tfol  had  been  tried  and  attamttd  for  o  bMrvUrjf  and  then  pardwed,  ice,  and  the  par* 
^on  allowed,  M.  who  was  acceflary  after  the  fa€t,  was  inditted  for  the  fame,  and  prayed  that  ihe  might 
be  difcharged.  But  Hfolved,  that  though  where  the  principal  hath  his  clergy,  or  is  acquitted  or  par- 
doned before  judgment,  the  acceflary  ihali  not  be  ^jueftioned ;  yet  if  the  principal  is  attainted,  tfaa 
^ceflary  miift  anfwer,  though  the  principal  be  pardoned.     Raym*  477*  Mich.  34  Car.  i.  Anon* 

21.  E.  conviBed  for  horfe*{lealing,  and  reprieved  after  judgment^ 
%uas  again  indiStedfor  Jlealing  another  horfs  before  his  attainder f  and 
y.  S.  nvas  indifted  as  acceffdry  btfore  the  felony  for  procuring  it. 
E.  did  not  plead  his  firfl  att^kUr,  as  he  might,  but  confij[fed  the 
2d  indiBmenty  and  was  executed  ^  the  acceiTary  was  found  guUty, 
and  had  the  fame  judgment  as  the  principal  \  but  his  execution 
was  refpited,  (her^  being  fome  doubt  whether  he  ought  to  be  ar- 
raigned as  acceiTary,  iince  E.  might  have  pleaded  his  former 
attainder ;  and  if  fo  there  had  been  no  principal  in  the  2d  felony^ 
and  by  confequence  no  acceiTary,  But  the  judges  were  very  clear 
in  opinion,  that  the  arraignment  of  the  accejfary  and  the  convi^iojff 
tvere  goody  iince  the  principal  did  not  take  any  advantage  by 
pleading  his  former  attaindert  Foph.  107.  Mich*  38  &  39  Eliz* 
Everet's  cafe. 

22.  In  appeal  of  murder  againfl  B,  as  principal j  and  C.  as  accef  Cro.E.540. 
fary  hefrrcj  and  D.  as  acceffary  after  the  fadi,  the  principal  was  c^ofl'T.By- 
found  guilty  of  manflaughfer  oidy^  and  had  his  clergy.    Refolved  that  by*  S.  C. 

the  acceiTary  Ihall  be  difcharged,  for  till  judgment  it  docs  not  apr  •"**^'{j^* 
pear  judicially  that  there  was  a  principal  -,  and  therefore  they  ^^^  „  ^o 
wcic  all  difcharged,     &  if  the  principal  in  his  arraignment  h;id  the  acccf- 

^  confeffed  ^^  »^^ 


121  0cccS)ir^, 

«hc  fad,  eonfejjid  the  filony,  artd  before  judgment  obtained  his  pardon^  or  bad 
they  ought  ^y-  clergy  allowed,  the  acccflary  is  thereby  difcharged.  4  Rep.  43. 
^^J^jt    b.  44.  a.  Pafch.  39  EUz.  GofFv.  Bibithc  &  al'. 

Mng  jfbund  that  there  wa«  not  precedent  intent  to  kill ;  but  that  the  accelTarieB  after  flioiild  anfwer ; 
lor  evtry  appeal  and  declaration  therein  indudea  as  well  homicide  as  murder,  which  the  common  plea 
fwvts,  viz.  that  be  fliould  anfwer  to  the  felony  and  murder  not  guilty  ;  but  becaufe  he  had  hit  dagf 
aitttxaanSdoa,  and  never  was  attainted,  the  acceflary  was  difclurged* 

23.  If  the  principal  dies  before  judgment,  or  upon  his  arraign- 
mtnt  Jlands  mutiy  the  acccflary  is  thereby  difcharged.  2  Inft.  i8j- 
%  24.  If  one  was  ind'iBed  as  principalj  and  acquitted^  he  cantiot  afttr 
be  indeed  as  accejfary  before  the  faB ;  but  notwithftanding  fuch 
acquittal^  he  may  be  iiidifted  as  accejfary  after  the  fa£f ;  and  the 
reafon  is,  becaufe  he  that  commands  or  advifes  a  robbery,  burg- 
lary, or  murder,  to  be  committed,  is  quodam  modo  guilty  of  the 
faft ;  and  therefore  if  he  be  found  not  guilty  of  the  fad,  being 
indited  as  principal,  he  cannot  afterwards  be  tded  as  acceiTary 
before  the  faft,  becaufe  by  the  formeif  vcrdift  he  is  found  not  to  be 
guilty  of  the  fafly  which  extends  to  all  guilt  before  the  principal  fi^ 
committed.  But  an  acccflary  after  is  not  guilty  in  any  fort  of 
committing  the  faft,  for  it  was  done  before  he  knew  any  thing 
of  it  i  therefore  if  he  be  tried  as.  principal,  and  found  not  guilty, 
he  may  after  be  indi£led  as  accejfary  aftep ;  for  that  is  an  offence 
fubfequent  to  the  committing  of  the  faB^  and  is  for  receiving  the  fe- 
lons, or  after  the  faft  done  j  which  is  an  offence  of.  another 
t  122  3  nature.  So  are  the  books  27  Afll  pi.  10.  8  H.  5.  6,  7.  And  fo 
have  the  precedents  upon  examination  always  been  at  Newgate 
feflions.  Kelyng.  26. 

25*  Where  the  principal  is  not  attainted,  but  difcharged  by 
being  burnt  in  the  hand  only,  the  accejfary  to  kim  after  the  f ok 
ought  to  be  tifcharged  without  burning  in*  the  hand,  or  being  put 
to  his  book,  although  he  was  conviBed  of  the  ofl^ence,  becaufe  he 
ought  not  to  be  condemned  but  where  the  principal  is  attainted } 
"wbereas  in  this  cafe  he  was  only  convifted ;  per  Betkley  and 
Crooke  J.  being  only  in  court ;  and  fo  reverfed  a  judgment.  Cio. 
C.  566^  pi.  3.  HiU.  15  Car.  B.  R*  Stevens's  cafe. 


• 

(F)     Pleadings  by  Acceffary. 

I.  A  CCESSARY  was  indiBed  of  receiving  of  W.  N.  who  wa/ 
^^  outlawed  of  felony ;  to  which  he  faid  upon  his  arraign- 
ment, that  notwithftanding  the  indiBment  fays,  that  W,  N.  is  out" 
iawed  of  felony  f  yet  becaufe  the  court  is  not  afcertained  if  be  was 
outlawed  infoB^  or  not,  he  demanded  judgment  if  he  fiall  be  com^ 
pelled  to  anfwer,  by  which  he  was  fpared  upon  furety;  and 
becaufe  no  outlawry  of  it  was  found  he  went  qdit.  Quod  nota  ; 
for  outlawry  is  matter  of  record,  which  cannot  be  properly  found  per 
pa'is  by  indiBihentj  but  ought  to  appear  of  record.  Br,  Corone^ 
pL  87.  cites  22  Afl*.  55. 

2.  It  is  a  good  indi£tment,  that  J.  N»  knowingly  received  JFl 
Md  C.  outlawed  of  felony ^  and  there  }•  N.  may  plead  Aat  nofucb 

re&rd 


ZtttftatTS^  lit 

rtcwi  ^  wthnvrj^   and  pray  allowance,   and  to  fhe  felony  fwt 
gmby:  for  he  ought  to  plead  over  to  the  felony,  per  Bingham ) 
to  which  Yclverton  J*  agreed  that  he  ought  to  plead  over  to  the 
febnj.    Br.  Corone,  pi.  149.  cites  8  £•  4.  3. 

3.  In  a^al  of  the  death  of  his  brother  brought  againft  W*  £.  8.  C.  dud 
de  M.  as  prtncipaly  and  E.  as  accejary^  the  acceffary  pleaded  nul  t^JJJ.!?^*** 
tiel  perfona  in  rerum  natura  as  U^.  E,  at  the  time  of  the  writ  "'' 
brought,  or  at  any  time  fince ;  and  the  truth  was  his  name  was 
T.  £.   and  not  W.  £•      It  was  held,  that  if  there  was  fuch 
anther  perfon  as  -  W.  E.  yet  if  he  was  not  of  M.  or.  if  he  was 
dead  before  the  writ  brought,  that  it  is, good*     D.  348.  b.  pL  I4« 
HiO.  18  £liz.  Howel  v.  Fortefcue,   .  .  * 

For  more  of  Acce^ary  in  general,  fee  Hale's  Hist,  of  Pl. 
C.  AMD  2  Hawk.  Pl.  C,  and  s££  Tit.  ClCtSf^,  and 
Other  proper  titlest 


^tetorn. 


•  Foi.  I  at. 


(A)    What  Accord  flxall  be  a  Bar  of  AAions. 

• 

fl.  A  N  accord  that  whereas  the  marriage  of  the  /on  of  %  S* 
Jlx.  fone  of  the  parties)  was  worth  500/.  the  oAer  fiould 
give  but  400/.  with  his  daughter.  Per  quod  100/.  tuas  abated  in 
JatisfaiHon  of  all  trefpajfesy  this  18  a  good  bar.  Dubiutur.  i(9  £• 
4.  a.]  [^23  J 

[a.  In  an  aftion  it  is  no  good  plea  in  bar  that  it  was  ac-  ^^^j*'**. 
corded   between  him  and  the  plaintiflF,   that  if  he  did  his  w-  i.^^SimS. 
deavour  fo  that  he  wight  make  an  accord  between  the  plaintiff  and  C— PI.  C. 
J*  S.  for   a  trefpafs  which  the  plaintiff  had   done    to    J.  S.  j^„'^^^* 
(then,  &c*)  and  aUeges  that  he  did  hu  endeavour,  fo  that  they  Reniger  t. 
were  agreed  (  for  t&s  is  not  any  fatisfaclion.     15  H.  6.  Ac-  FogaffaS. 
cord.1.]  Pj^s-c. 

[3.  But  It  is  a  good  bar  if  he  fays,  that  he  did  his  endeavour  ^*^*'*'j*'*: 
per  quod  thcy  did  accord  at  his  own  coft.     15  H.  6.  Accord,  i.]       j^^Lit^' 

C. PI.  C.  5.  b.  io  cafe  of  Reniger  ▼.  FogafTa  cites  S.  C. 

[4.  In  an  aaion  upon  the  Jht.  of  Rich.  2.    if  the  defendant  $^'^^*^^ 
laith  that  after  the  entry  an  accord  was  made  between  them  3.citeiS.cI 
that  the  plaintiff  fbould  re-enter  into  the  land,    and   that   the  —Br.  Ac- 
difendatU  Jbould  deliver  the  evidences  of  the  plaintiff  to  the  plain^  cii's'V' 


t23  0«dtir; 

anu  fays  die  ilff ;  this  19  fiot  any  boT  of  thc  aftion,  for  the  dclivety  of  the 

dcfen<Jant      ©laintiflF's  own  evidences  cannot  he  any  faiisfa£lion  of  the  tortious 
ought  to  fay  ^  ^  «  ,  .    ^  J  J      J  ^ 

that  thc        '''^rj^-     9  Edw.  4.  19.  curia.] 

plaintiff  was  feifed  of  the  Ipnd  at  the  time  of  the  delivery  of  the  evidences ;  for  ocherwife  they  will  be 
of  no  advantage  to  the  plainitff.  Cro.  £.  194.  in  pU  8«  cites  S.  C. 

The  amends  taught  not  tohtefa  thing  which  is  the  party"  x  vwn^  as  rc-deliTcry,  or  leftituCtoo  of  his 
own  proper  evidence.  Per  Manwood  and  Dyer.  D.  356.  pi.  39.  in  cafe  wS  O^dy  v.  the  Earl  of 
Derby. 

* 

Br.  Accord,       [j.  But  otherwife  it  is  if  he  fays,  that  thc  accord  was  that 

S**  c'  -^^    ht JIbould  deliver  certain  evidences  concerning  the  land  to  the  plmU'- 

Fitz.tlt.       tijfy  s^nd  that  he  delivered  them  accordingly;    this  is  a  good 

Accord,  pi.   bar  if  he  makes  title  to  the  evidences,     o  Edw.  4.  10.] 
3.  cites  S.  -^  y  t      ;^  J 

C. — Per  tot.  cur.  he  ought  to  pew  what  tvidtncn  in  certain ;  for  per  Choke  and  Danby,  if  they 
were  tb^f  refer  evuten«s  of  the  fiaintiff  it  it  nofatisfdSiion*     Br.  Accord,  pi.  1%  cites  S.  C. 

■ 

And  §0  it  [(J.  But  the  delivery  of  the  evidences  mu^  be  after  the  pUhn 

i^ided^^and  *iff^^  ^^^H  ^"'^  ^'^  \2xA^  othcrwifc  it  is  not  any  advantsige  ta 

per  Choke,     him.      9  Edw.  4.  I9.] 

the  plaintiff* 

nay  traverfe  the  acewd  or  the  idiviry  at  hit  pleaAire.     Quod  aota  bene.  Br.  Accord,  pl«  i.  citu 

S,  C.  Br%  Traverfe  per,  &c.  pU  126*  cites  S*  C. 

S.  c.  cited  [y»  In  an  aftion  of  trefpafs  for  taking  hit  beafsy  it  is  not 
L^Trin.*^'  any  plea  that  an  accord  was  that  the  pbintifF^owW  have  the 
17  Ja9.  3.     beafls  again,  for  this  is  not  any  (atisfa^ion.     9  Edw.  4.  19*3 

H.  in  cafe 

of  Covin  and  GcfFer>'»  and  ^agreed  by  Doderidge  and  Haughton  J.  But  Dod|eridge  faid,  thtt  if  it  had 
been  agreed  in  this  cal'e  uf  9  £.  4.  tiiat  thc  defendant  (hould  carry  the  goods  [or  drive  the  cattte]  taa 
certain  place.  To  as  the  doing  it  would  be  chargeable  to  him,  then  the  CQiUideration  would  be  good. 

•  Pwtot.  [8.  An  accord  that  each  of  them  Jhould  be  quit  ofaSHonsa^^ 

cur.  except  ^^^  ^^^^,.  jg  ,^p^  gooH,  bccaufe  it  is  not  any  fatisfl£lion.  *  16 
Bt.  Accord,  4'  8.  b.  ii.'b.  per  cuiwmj  Hill.  1650.  between  f  Daviej-  snd 
pU6.- — ."  Oakham,  adjudged,  upon  a  demurrer  in  an  afbion  upon  thc 
j'/\u"       <^*ifc   for   words,    and  fuch  accord  pleaded  in  bar«      IntratiT 

acoty  the         tut'i^t*  «. 

plaint  J  and     Mjch.   165O.    Rot.  557.] 

^ffindant  being  indahttd  to  each  other ,  the  defendant  upon  fuch  agreement  offered  towage  hU  law,  and 

Anderfon  and  Periam  J.  doubted  much  if  he  might ;  for  an  accoid  without  fatisfa^ion  is  no  plea,  and 

debt  cannot  be  difchirged  b]t  parol,  but  Rodes  laid  that  it  Is  good  by  conjent  of  the  partUsy  and  lb  faid 

feme  ierjeants,  and  Fenncr  cited  11  R,  a.  tit.  Bar.  242.  where  a  man  had  rent  iy  way  ofretaaMtr\ 

apd  Rodes  cited  22  H.  6.  and  37  H.  6.  payment  by  way  of  retainer.     Goldib.  So.  pi.  17.  Hill. 

30  Elis.  Sanderfon^B  cafe. 

\  Jn  the  cafe  of  Davis  v.  Oclcham,  Sty.  245.  the  defendant  pleaded  nn  accord  between  him  and 

the  plaintiff',  that  whereas  the  plainti/f  had  done  a  trefpafs  ag^^inft  him,  thc  one  trefpaf^  iha«ld  be  f<£ 

again  ft  the  orher.     The  plea  was  hrld  not  good,  per  tot.  cur.     And  judgnoent  for  the  plaintiff*,  aifi. 

C124] 

And  it  is  a  [9.  But  it  fecms  It  is  a  good  accord  that  each  give  the  other 
?rrfpafMh"t  ^P^^  ^f  '^'"^  in  fatisf action  of  adions.     Contra  16  Edw.  4.  8.  b. 

the  plaintiff     1 1,  b.  CUHU.] 

accepted  of 

the  defendant  a  pottle  of  wine  in  fatisfaAlpn*    Br.  Account,  pi.  9.  cites  34  H.  6.  43. 

Inlikcca'c,  [10.  In  an  a£):ion  upon  the  cafe  for  fcandalous  words,  if  thc 
dant**ptllded  <lefendant  pleads  that  after  the  words  fpoken  the  plaintiff  fued 
that  it  was  the  defendant  in  the  military  court  before  thc  lord  marihaU 
agreed  the  wlicrc  it  ivas  ordered  by  the  court,  with  the  aflent  of  the 
fijuHd^^lfrfi  plaintiff  and  defendant,  in  difchargc  of  this  fuit,  and  of  all  other 

1 1  differences 


diflcreAces  between  tfaiem^  that  thi  defendofii  jhouli  make  a  JmIh  'f  thepia'm^ 
milJion  in  writingy    in   a   place   appointed,    and   before   certain^  2f^'5ji//iiB 

rfens^  &c.  ^nd  avers  that  he  did  it  accordingly,  '  Mich.  14  Car.  wroHratid 
R.  between  Je/op  and  Peghain^   adjudged   upon  a   demur-  J^^f^ 
rcr.    But  nota,  that  the  platntifF  trarcrfed  the  faid  order,  and  fp^^\ 
the  defendant  demurred.     But   the  court  gave  not  (•)  judg-  •  y^L  »o. 
meat  upon  this,  but  becaufe  this  order  is  not  any  fatisfadlion  as  »    -^-  j 
to  the  damages,  but  in  point  of  hono^ir.     Intratur  Trin.  14  Cac  f^^hu 

flsxnuffpwld  rtltaft  all  aSfions  for  the  /aid  words,  and  the  defendant  made  the  fubmijfvjn  accordiagly  \ 
mberemfam  tba  ftaiatif  imwudiately  releafed  and  difcharged  him.  Judgment  ff  a€tio.  It  wu  movei 
that  ukjng  forgivencfs  is  not  fufficient  confideffitiftn,  which  Doderidgc  and  Hau^hton  J*  agreed, 
s  Roil  Rep.  96.  Trin.  17  Jac.  B.  R*  Covill  v.  Gcffery.  Nei».  Abr.  tit.  Accord,  pi.  7.  fayt 

that  the  pUiotiflF  had  jodgment,  but  it  feemt  a  miilake. 

[11.  An  accord  is  aot  any  bar  of  an  a£bion  unlefs  it  be  exe^  S.  p.  Br. 
eutedy  becaufe  the  plaintiff  hath  not  any  means  to  recover  that  ^"*|{^  '** 
which  he  ought  to  have  by  the  accord.}  16  e.  4. «. 

Accord 
mibi  to  be  a  Jathfaffivn  mfaSI  \  and  it  is  not  fuAcient  to  fay  thit  he  offered  to  Kim  the  money,  &c 
Br*  Accord*  pi.  $*  ^^^^  5  £•  4*  7*  An  Accord  is  not  executory  ad  diem  futurump  but  ought  to 

be  esMCuted  before  the  a^ion  brought,  and  the  patty  at  the  day  appointed  Auy  refufe  to  accrpt  the 
amendf  agreed  upon.     Per  Manivood  and  Dyer.  .  D.  359.  pi.  39.  cites  17  £.  4.  8. 

But  if  an  accord  is  executed ,  though  it  be  deceiifuUyy  as  where  k  was  to  deliver  ^ood  and  merchan- 
disable  wax,  and  he  delivered  corrupt  and  mixc  wax,  which  the  plaintiff, accept  id ;  this  feemed  a  good 
bar,  and  that  by  the  plaintif}'*s  own  acceptance,  though  it  be  not  to  the  looth  part  of  the  value,  the 
bjury  h  difpenfed  with.     D.  75.  a.  b.  Mich.  6  £.  6.  B.  R.  Andrew  v.  Boughes. 

Though  in  Peytoe's  cafe  and  formerly,  it  hath  been  held  that  an  accord  cannot  be  pleaded  unMs  it 
appeari  to  be  executed,  yet  of  lace  it  hath  been  held  that  up^n  mutual  prcmijes  an  aSion  lies,  and  con- 
iojaently  there  being  efual  remedy  om  bdh  fides,  an  adiion  (accord)  may  be  pleaded  without  execution 
as  well  as  an  arbitisment.     Arg.  to  which  the  court  agreed.     Raym.  450.  Trin.  33  Car.  2.  B.  R« 

Cafev.  Barber.— —2  Jo.  15S.  S.  C.  and  S.  P. -.-But  in  trover  for  a  waiftcoat,- the  defendant 

pleaded  a  promiie  to  pay  s6s.  and  that  thereupon  the  defendant  agreed  to  difcharge  him,  &c.  and  laid 
mfltual  pTooiifes  to  perform,  &c.  Upon  demurrer  it  was  infixed  to  be  now  fettled  that  the  parties  may 
have  aQioitt  upon  mutual  promifes ;  this  accord  may  be  pleaded  though  not  executed,  becaufe  each 
patty  may  have  his  remedy,  and  cited  the  cafe  of  Casx'V.  Barber,  Raym.  450.  and  2  Jo.  158.  led 
non  allocatnr.  And  the  court  dillinguiihed  between  arbitrement  and  accord,  that  arbitrement  be 
^c^ded  with  mutual  promifes  of  performance,  though  the  plaintiflT  has  nat  pcrfbrmed  his  part,  yet  he 
AjU  maintain  his  adion ;  becaufe  an  arbitrement  is  like  a  judgment,  and  a  remedy  lies  upon  it;  but 
vpon  accord  no  relncdy  lies ;  and  the  books  are  io  numerous  that  an  accord  ought  to  be  executed,  that 
it  is  now  impoOiUe  to  overthrow  them  all.  But  had  it  been  a  new  point  it  might  be  worthy  consider- 
atioo*     And  judgment  for  the  plaintiflF.     Ld.  Raym*  Rep.  122.  Mich.  8  W.  3.  AUenv.  Harris. 

f  12.  In  an  a^lion  it  is  not   any   plea  that  it  was  accorded  *  ^^-  Ac- 
between  them  that  the  defendant  Ihould  give  a  certain  fum  to  ^^*^/q^* 
the  plaintiff  at  a  day^  which  is  not  yet  come^  in  fatisfa£lion,  be-  accordingly. 

caufc  the  plaintiff  has  not  any  remedy  for  it.      ♦  6  H.    7. F»t«h. 

1 1,  b.  curia,  D.  6  Edw.  (J.  75.  26  D.  19  Eliz.  356.  39.  16  Edw.  ^^4^ "^1' 
4.  9.  17  Edw.  4.  3.]  s.  c. 

[13.  &  if  an  accord  ^to  do  two  things^  and  he  does  one  and  •  Br.  Ac- 

not  the  othery   yet  this  is  not  any  bar  of  the  a£lion^   becaufe  cp^d,  pi.  3. 

the  plaintiff  has  not  any  remedy  for  that  which  is  not  performed,  llgrf  x?eV- 

•  6  H.  7.  lo,  b.  curia.  10  H.  7.  23.  Coke  5.  11.  b.  D,  19  Eliz.    r  i2r  ] 

356.  39  Coke  9.  Peyto  76.  b.]  pafs,pl.279. 

cites  Si  C» 
——In  trefpafs  upon  5  R.  2.  the  defendant  accorded  that  he  Ihould  pay  the  phlmiff  6J.  and  gi'vc  inm 
tmn/e/  tuben  be  required  it,  znd /aid  that  be  bad  paid  the  6</.  But  by  Townfend'j.  you  do  n.r  (ay  yiu 
hmfe ghftm couufei,  and  concord  oaght  to  be  executed,  and  it  is  not  like  *  arbitrement,  00  which  debt 
lies  for  the  fom  awarded^  which  docs  not  upon  accord.  But  the  other  juHiccs  were  in  divcrfc  O|.inioii>f 
becaofc  requtft  Jball  be  of  the  eouujel.  Br.  Accord,  pl.  7.  cites  17  £.  4.  2.  But  Brpoke  Uid,  th^l 
the  law  feemed  to  be  witn  Townfend. 

Eva7  accoid  muft  be  full,  perfea,  and  cmfieat  \  for  if  d'rvrrs  thlnp  are  to  be  parformed  by  the 
accoid,  the  perforaunce  of  part  ii  not  fulBcient)  but  the  whJe  trugbt  to  be  pvtjvinf.d,     Refoived 

9  Krl'- 


m 

9  Rep.  79*  b.  Ul  PtVTOB*<  «4k»  and  (tyt,  that  with  this  agrees  17  C.  4.  a.  h.  6  H«  7.  to.  i,  «4 

PK  C.  5*  a. S.  P.  per  Man«W)o4  and  Dyer.     D.  356.  pi.  39.  Pafch.  19  Ells,  ia  cafe  of  CM^ 

▼•  die  Earl  of  Derby,  cite*  6  H*  7. 


But  the  [14.  If  an  accord  be  that  the  defendant  y&a//  Ji;  a  certain 

2r*°T^n  '^'^*  fl/  a  iiay  /5  i»/«^  in  fatisfa£lion  of  the  a£iion,  if  he  /^^ 
aa^ara  day  ^^^'^Af  ^  ^  ^^^  ^^>  this  is  a  good  bar  of  the  adion,  thoi^  it 
to  come  ia  was  executory  at  the  time  of  the  accord  made,  inalmuch  as  he 
ButS^Ai-  ^^^  aoteptcd  it  in  fatisfadion.     tfH.  7.  ni  b.] 

txcmeat  to  that  purpofe  ie  gpod.    Br.  Trefpafs,  pt.  79.  cites  6  H.  7.  xo. 

If  the  thing  [jj^  ♦  If  by  an  accord  tnonies  are  to  he  paid  to  the  plaintiff 
^^rmtitt^l  ^^  fatisfadiion  of  trefpafs,  it  is  not  any  plea  in  bar  of  the  aftion 
da^  to  come,  that  he  tendered  it  to  the  plaintiff  accordingly,  and  he  reiiifed 
tender  and     j^,     j^  Edw.  4.  8.  curia,  1 6  Edw.  4.  8.  b.  aflrecdn 

fafllcient  without  a^taal  fadsftflion  and  acceptance.     Refolved.     9  Rep.  79.  b.  in  Peytoe*s  cafe. 

In  trefpafs  for  entering  a  houfe,  anA  continuing  poflellion,  the  defendant  pleaded  an  accord  fo  ^  i 
judgwunt  in  tbtfi>eriff*i  courts  and  pay  5o«.  and  that  he  gave  the  judgment  and  tendered  the  50i<  bat 
adjadged  for  the  pUinttflT  upon  demurrer.  «  Keb.  534.  pi.  49.  Trin.  21  Car*  !•  B«  R*  HaRv* 
Seahright.i— ^id.  428.  pi.  13.  S.  C.  but  S.  P.  docs  not  appear.  Mod.  14.  pi.  4].  S.  C.  bll 
S«  P.  does  not  appear«<^^*  Br.  Accord,  pi.  5.  cites  5  £.  4.  7* 

Accord  [16.  So  It   is  no  plea  that  he  is  ready  to  pay  the  monej^  but 

foundSn  fa-   ^®  ^^^^  ^^  ^^y  **^  ^^^  plaintiff  is  fatisfied.     30  H,  6.  4.] 

tisfafUon.  Roll  Rep.  27.  in  a  nota  at  the  end  of  the  cafe  of  Lane  t.  Mallory— S.  P.  PI*  C<  $• 
h.  Arg.  in  cafe  of  Reniger  v.  Fogaila.— *-Cro.  C.  193.  pi.  3.  Trio.  6  Car.  B.  R«  SimoodiT. 
Mewdfworth^  S.  P* 

17.  A.  leafed  to  J?,  for  years^  rendering  10/.  rent  a  year,  wi* 
clai^e  of  re-entry^  and  afterwards  it  was  agreed  by  parol  tbat  J? . 

Jhould  hoard  A.  for  the  rent.  A.  demanded  die  rent,  and  entered, 
and  B.  re-entered.  A.  brought  trefpafs.  B.  pleaded  the  Icafc, 
and  the  defendant  [plaintiff]  pleaded  the  re-entry,  and  tte 
plaintiff  [defendant]  pleaded  the  agreement  by  parol,  and  a  good 
replication.    Br.  Accord,  pi.  11.  cites  47  E.  3.  24. 

18.  In  trefpafs  the  defendant  pleaded  accord  after  the  trefpafif 
that  the  defendant  fbould  give  the  plaintiff  2  partridges  in  fattsfaSuin 
of  the  trefpafsi  and  he  faid  that  he  had  given  the  a  partridges 
accordingly  i  and  a  good  plea,  though  he  did  not  fay  that  be  had 
given  them  in  fatisfaBion  of  the  trefpafs^  iec»  Br.  Accord,  pL  4» 
cites  4  E.  4.  45. 

19.  In  all  cafes  where  arhitrement  it  a  good  plea,  accord  vith 
fatisfadUon  is  a  good  plea.     6  Rep.  44..a.  cites  6  H*  7. 10.  a. 

20.  In  wafte  the  defendant  pleaded  accord,  that  be  fhouU 
repair  the  floodgates  of  the  mill  which  he  had  ptade^  and  no  plea} 
for  in  a^n  perfonal  or  mixt,  accord  is  no  plea,  and  this  hj 
judgment.    But  quxre  if  it  be  a  good  accord^  inafmochasiC 

r  126  ]  ought  to  hcfatisfafflon  to  the  plaintiff,  which  it  cdnnot  he  to  A 
what  is  his  proper  duty  to  do.  Br.  Accord,  ph  13.  citct  li  H. 
7.  13.  and  fays,  the  fame  cafe  was  argued  again  13  H»  7*  20. 
but  not  adjudged}  but  thiit  the  beft  opiiUQn  was  there  that 
it  is  no  plea. 


21.  In  trefpais  of  goods,  taken^  tlie  defendant  fM  tbat  be  ptd 
them  into  bis  boufe^  and  becauje  the  plaintiff  owed  him  20 /.  //  nvas 
<vvari!k/ between  them  that  the  defendant  Jbould  keep  them  till  paid  i 
judgment,  &c.  and  the  pourt  held  the  plea  good,  quod  nota» 
tliough  without  Jbewing  the  caufe  of  the  debts  Br.  Accord.  pL  !• 
citei  21  H.  7.  13.  hi  14. 

22.  By  the  rule  of  the  common  law  a  right  or  tiikj  which  any  s.  P.  re. 
one  has  to  any  land  or  tenements  of  any  eftate  of  inheritance  or  ^'^*^*    ' 

franktenementj  cannot  be  barred  by  accq>tance  of  any  manner  iaTeytoe't 
of  collateral  fatisfadion  or  recompence.     Refolved«     4  Rep»  cafe. 
!•  Mich.  14  &  15  Eliz.  Vernon's  cafe. 

23.  The  thing  accorded  to  be  given  for  amends  of  any  tort  or 
injury  ought  to  be  fome  charge  to  the  one  party^  and  commodious  and 

frofitable  to  the  other ;  per  Mounfon  and  Dyer.     D.  356.  pi.  39U 
afch.  19  Eliz.  in  cafe  of  Onely  v.  the  Earl  of  Derby. 

24.  Ilie  amends  ought  to  be  made  in  the  iife  of  the  tref^affoTy  and 
not  by  his  executors  or  heir  \  p^  Manwood  and  Dyer.  D.  356. 
pi.  39.  in  cafe  of  Onely  v.  the  Earl  of  Derby. 

25.  In  debt  on  bond^  conditioned  to  pay   11/.  on  February  the  Itidebtupoa 

12/*,  the  deicndsLXkt  pUaded  an  accord  the  Sth  of  February,  that  if  »»»»<* ^»»«» 
»  '  7  n  r  I     /•  '  I         f     n  T^  1  t  II  ''.     ^       V    the  fum  K« 

be  paid  8/.  upon  the  fata  i2tb  of  tebruary  he  nvould  accept  tt  for  the  be  paid  is 

payment  rf  the  \\L  and  pleads  a  tender  at  the  day,  &  uncore  certain, then 

prift.    .But  this  being  but  a  concord,  which  is  no  plea  in  debt  caiSZ^bi* 

without  fatisfa£lion,  it  was  adjudged  for  the  plaintiff.     Cro.  £•  paid  in  fatii. 

193.  pL  6.  Mich.  32  &  33  £liz«  B.  R.  TaiTal  v.  Shane.  faaionof  a 

greatser.   Per 
'  curiam  obiter.    4  Mod.  89.  Paich.  4  W.  &  M.  B.  lU 

26.  In  an  indebitatus  affumpfit  for  50/.  the  defendant  pleaded  a 
eoncordi  after  the  ailumpfit  to  give  the  plaintiff  15/.  parcel  of  tho 
50/.  atid  the  35/.  rMue  the  plaintiff  fbould  receive  in  hatSy  and 
alleged  the  payment  of  the  15/.  and  tpat  he  vxis  always  ready  to  pay 
the  refiiue  in  hats*  Adjudged  for  the  plaintiff  j  for  it  being  a 
concord  executory  in  party  it  can  be  no  plea,  becaufe  a  concord  is 
always  to  be  intirely  executed,  and  not  to  be  executory  in  any 
part,  and  cited  6  H.  7.  9.  Cro»  £.  305.  pL  4.  Mich.  35  &  36 
Eliz.  B.  R.  Rayne  v.  Orton* 

27.  In  wafle  the  plaintiiF  counts  that  B.  infeoffed  C  in  fee  to  the  Butwitn 
vfe  of  B.  for  lifcy  and  after  of  E.  her  daughter >r  life^  and  that  A  ^^^J^^ 
diedf   and  E*    took  the  defendant  to  hujbandy  who  did  waflcy  and  J^^waflL 
then  E,  diedy  and  after  her  death  tliis  adion  was  brought.     The  itn»xperad« 
itknd^int  pleaded  in  bar  a  concord  and  fatisfaftion,  viz.  that  C  2h^'*f*^ 
thefecffee  gave  and  delivered  him  the  deed  of  feoffmmt  to  ufes,  which  per  cur.  ibid. 
be  delivered  to  the  plaint^  in  fatisfa£lion  of  the  waftey  &c.     Re*  citea  11  9c 
fol?ed  per  tot.  cur.  to  oe  a  good  bar,  admitting  the  a£lion  to  Jqeij^'"* 
Be ;   for  damages  only  are  to   be   recovered^    and  not   the   place  Dy.  177.-^ 
wafted ;  and  in  this  cafe  the  deed  did  not  belong  to  the  cefty  que  s«e  Wafle, 
ufe,  but  to  the  feoflFees  by  the  common  law,   and  the  ftatute  ^^[  ^'th* 
does  not  transfer  it' to  him.     Cro.  E.  356.  pi.  15,  Mich.  35  &  notes  (!»«« 
36  Eliz.  C.  B.  Sacheverell  v.  Bagnoll. 

28.  The  heir  in  reverfion  brought.  rovf/w«/  again/i  executor  of 
Unant  for  life,  for  not  repairingy  &c.  who  pleaded  that  teftator 

die(| 


« 

clii^d  the  tpth  ot  March,  and  that  after  teftatbr's  death,  VisT* 
22  Mar.  concardatumj  Scc.fuit  between  them,  thai  the  dtfendaM 
Jbonld  quietly  quit  the  ^poffe/Jton  to  the  plaintiff,  and  that  in  amfider-- 
at'wn  thereoj  the  plaintin  Jbould  difcharge  him  of  the  breach  in  ml 
repairing;  and  that  cfierwardsy  viz*  25  Mar.  be  quietly  quitted^ 
&c.  But  adjudged  for  the  plaintiff;  for  Fenner  held  the  cm* 
cord  void,  as  not  being  any  recompence ;  the  executor  haring 
mo  interejlj  but  onfy  a  licence  in  law,  to  enter  into  the  houfe  and 
carry  away  the  goods,  and  fo  the  agreement  to  quit  not  material. 
And  Telverton  and  Crook  J.  held  the  plea  not  good,  becaufe 
the  time  of  quitting  was  uncertain  j  and  though  the  defendant 
ihewed  that  he  really  did  quit  within  5  days  after,  yet  this  will 
not  aid  the  firft  uncertainty,  and  the  concord  Jbould  have  fixed  i^ 
certain  time  for  the  quitting,  if  he  would  take  advantage  of  it. 
^wj  by  Williams  J.  the  time  of  quitting  being  indefinite, .  the  de^ 
fetidant  Jhould  have  Jhewn  an  immediate  execution  thereof,  viz.  that 
he  quitted  hijlantly.  But  all  3  befides  Fenner  agreed,  that  if  the 
plea  as  to  the  time  of  quitting  had  been  certain,  and  been  exe* 
cuted  accordingly,  it  had  been  good  \  for  though  the  aBion  be 
grounded  upon  the  deed,  yet  it  is  only  to  recover  damages.  YcIt. 
124,  125.  Pafch.  6  Jac.  B.  R.  Sanford  v.  Cutcliiie. 

29.  Where  the  condition  by  deed,  by  the  original  contraB  of 

the  parties,  is  to  pay  money,  there  by  accord  between  the  parties, 

any  other  thing  may  be  given  in  fatisfoElion  of  the  money ;  but  if 

the  condition  is  in  200  quarters  of  wheat,  on  condition  to  pay  20/. 

an  accord  to  gii>e  a  horfe  or  a  gold  ring  in  fatisfoBion  thereof,  is 

good  ',  but  if  tlje  obligation  be  in  100  quarters  of  wheat ^  to  pay  50 

quarters,  he  cannot  give  money,  or  other  thing  in  fatisfafHon 

thereof,  becaufe  the  contradi  originally  was  not  for  money,  hut 

for  a  collateral  thing.     9  Rep.  79.  a.  Mich.  9  Jac.  C.  B.  per  cur. 

in  Peytoe's  cafe. 

Cro.  Jo.  30.  In  covenant  upon  an  indenture,  the  defendant  ploaded  a 

s^l'monI".  concord,  that  he  Jhould  pay  the  plaifttjff  i%L  infuU  fatisfadion  and 

B«AD-         difcharge  of  the  faid  covenant,  and  of  all  other  covenants  in  the  faid 

SHAW,  s.     indenture  ;  and  that  he  paid,  and  the  plaintiff  accepted  the  ftme 

\^Ax^^  '    accordingly;   btit  upon  iflue  thereupon,  it  was  found  for  the 

v^henaro-    plaintiff,    and    damages    afTeffed,    and    judgment    accordingly. 

v«w«is       g  Rep.  60.  Trin.  10  Jac.  B.  R.  Bradfhaw's  cafe. 

ircken,  the      -^  * 

•6tlon  IS  not  founded  merely  on  the  fpecialtyy  as  if  it  were  a  duty,  hrxtfa-vours  pf  trefpafs  ;  and  there- 
fore an  accord  is  a  good  plea  to  it,  and  ends  in  damagef.  Agreed.  Ail.  39  Hili.  23  Car.  B.  R. 
Arg.  by  counfel  and  court,  in  cafe  of  Edcs  v.  Lambert.— .^•As  wliere  the  coveaant  is  bnnght  fcr 
default  of  reparat'miSf  though  the  a£lion  be  founded  on  the  deed,  yet  it  is  mxt  with  tore,  for  which 
damages  Aiall  be  recovered.  9  Rep.  79.  b.  fays,  that  in  this  cafe  a(;cord  with  fatiafaQion  was^djodged 
a  good  plea  in  bar,  Fafch.  3  Jac.  in  cafe  of  Eden  ▼.  Blake.— Accord  is  a  good  plea  to  a  covenant  to 
pay  a  fum  certain.  Per  cur.  1  Kcb.  51.  pU  7.  Trio.  18  Car.  %*  B.  R.  in  cafe  of  Outxam  v. 
RolAon. 

31.  In  aBion  for  words,  the  defendant  pleaded  that  the  plain- 
tiff had  agreed  to  accept  2  jugs  of  beer  from  him  in  fatisfaBion.  The 
plaintiff  demurred,  becaufe  he  did  notjhew  that  the  fame  was  paii 
or  tendered  by  the  defendant  s  and  thferefore  the  plaintiff  had  judg- 
ment.   Sty.  452,  Pafch.  1655.  Trcvanion  v,  Pcnhallow. 

32.  In 


^*  In  debt  6n  hnd  fir  petformance  of  iovenonis^  ttie  defendant 
tlcaided^  that  it  waa  agreed  between  the  phintifFand  him,  that 
oefcndajst  ihould  srant  an  annuity  out  of  certain  land  for  life,  in 
difcharge>.of  the  bond ;  and  that  he  had  granted  the  fame  ac<« 
oordin^y^  and  the  plaintiff  accepted  it  in  difcharge  of  the  bond, 
&c  but  adjudged  for  the  plaintiff)  for  it  is  but  a  concord  and 
verbal  agreementi  which  can  never  be  a  difcharge  of  a  fpecialtjr* 
Cro.  J.  649.  pU  19.  Mich,  ao  Jac.  B.  R.  Noyes  v*  Hopgood. 

33*  In  covenanty  the  breach  aiEgned  was  in  not  paying  8A 
a  year,   and  not  purchafing  lands  wortli  100/.   the  defendant 
pleaded  an  accord  that  he  had  paid  part^  not  faying  how  much, 
and  that  fir  the  rtft  the  plaintiff  was  to  enter  and  take. the  profits  of 
artmn  lands ^  and  tendered  an  ijjue  that  he  had  perfirmed  and  paia* 
Upon  demurrer  it  was  objetled  for  the  plaintiif,  that  accord  is  [  Il8  2 
no  plea,  but  curia  contra  held  that  accord  is  a  good  plea  to  a  . 
covenant  to  pay  a  fum  certain,  or  an  obligation  when  joined 
with  other  things  uncertain.     But  this  accord  not  mentioning 
what  part  in  certain  he  had  paid,  they  conceived  it  void,     a  Kel^ 
51.  pi.  7.  Trin»  18  Car.  a.  B.  R.  Outram  v.  Rolfton. 

35.  In  an  indebitatus  afiiimpfit,  the  defendant  pleaded  an  ac* 
cord  ta  pay  money  to  a  Jlranger^  and  avers  part  paid,  and  a  fpeciai 
fmmfefir  tie  refi.  The  plaintiff  demurredi  becaufe  not  executed. 
It  was  objededi  that  there  being  fuflicient  remedy,  it  is  well 
enough  \  and  cited  7  £•  4-  24.  and  PI.  C.  5.  Sed  non  allocatur } 
for  though  an  obligation  for  the  money  be  fuiHcient^  as  being  a 
payment,  yet  a  promife  is  not,  unlefs  the  agreement  was,  that 
he  promifed  to  pay  \  and  judgment  for  the  plaintiff*,  a  Keb.  332. 
pi.  50.  Hill.  t6  &  ^o  Car.  2.  B.  R.  Bree  v.  Sayler. 

36*  In  trej^fs^  &c.  the  defendant  pleaded  an  accord  between  Mbd.  69. 
him  and  the  plaintiff,  viz.  that  he  Jhould  pay  the  plaintiff  3  /.  and  P^  *o-^ 
fioM  undertake  t9  pay  the  attorneys  biJiy  and  averred  that  he  had  paid  s?c!  but 
the  3  /.  and  was  always  ready  to  pay  the  attorney's  bill,  but  he  never  <loe«  noc 
Jbewed  him  any.     It  was  argued,  that  here  the  accord  is  exe-  ">«n*'«on  tht 
cuted  5  for  the  3 1.  is  paid,  and  the  agreement  is  not  to  pay,  but  biir^* 
to  undertake  payment  of  the  attomey^s  bill,  which  he  has  done ;  Keb.  690. 
and  that  upon  his  undertaking,  the  plaintiff  or  the  attorney  may  Pf*  ^^^' 
have  a  remedy.    But  the  accord  not  being  executed,  judgment  ttough  the 
was  given  for  the  plaintiff.     Raym.  303.  Mich,  aa  Can  2.  B.  R.  plea  was. 
Cock  V,  Honeychurch.  ^J^J^^ 

die  •ttorney^t  bill,  yCt  per  cur.  this  ptomlfe,  or  tay  thinf  in  adion,  is  no  accord,  aa  to  pif  and  fdcafe, 
becaafe  on  lefoiiU  tW  ptrty  caonot  compel  the  reletfe ;  but  thia  might  be  pleaded  by  way  of  difcbars*,  - 
bat  HOC  ia  bar,  imleia  be  bad  aveired  be  bad  paid  the  biil. 

37-  In  indebitatus  affumpGt,  defendant  pleaded  an  accotd  to 
pay  10/.  and  deliver  Jilk  JlockingSf  which  was  paid,  and  that  he  wat 
ready  to  deliver  the  other  ;  and  that  the  plaintiff  accepted  the  defend* 
ousts  promife  in  fatisfaftion.  Upon  demurrer  the  court  held  \i  no 
plea,  not  only  becaufe  it  is  not  executed^  but  becaufe  tlicre  is 
only  an  a&ion  given,  and  that  is  no  fatisfaftion,  an^r  more  than 
one  bond  againft  another ;  judgment  for  the  plaintiff.  %  Keb* 
Sci.  pi.  104.  Mich,  23  Car.  2.  B.  R.  Brown  v.  Wade. 
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For  after  le  38.  dfu  ffmi/e  may  be  pleaded  in  difchargi  rf  anothfr  })cf<m 
it  a'dJbu  *'  breach,  but  after  breach  it  cannot  be  difcharged  without  a  reieafe 
Mod.  »o6.  in  writing,  a  Mod.  44.  Trin.  27  Car.  a.  C,  B.  Milward  v. 
*•  C.  Ingram. 

39.  In  alllimpiit  for  wares  fold  laid  feveral  ways, .  the  defend^* 
ant  pleaded  an  agreement  to  pay\^  L  and  fuchfum  as  Mr.  Lvuefitj 
Jbould  tax  for  cojisy  in  fatisfaBicn  of  all  matters  between  the  parties^ 

and  alledged  mutual  afTumpfit  to  perform  it,  and  then  ihewed 
the  taxation  and  notice  thereof,  and  tender  of  the  9 1.  and  the 
cofts,  &  uncore  prift.  The  plaintiff  demurred  generally^  and 
refolved  per  cur.  that  if  aBion  be  not  given  upon  mutual  promife 
ot  the  time  rf  the  ajfumpfitf  fuch  affuinpfit  is  no  bar  to  the  prior  aBim. 
And  judgment  for  the  plaintiff  niii.  2  Jo.  168.  Mich.  33  Car.  a. 
;  B.  R.    Witham  v.  Taylor. 

40.  In  debt  againjl  executor  upon  a  bond  entered  into  by  teftator 
13d  March  14  Car.  a.  Defendant  pleaded  a  concord  30  April, 
31  Car.  2.  that  defendant  fhouU  give  the  plaintiff  netu  Jkcurity  fir 
this  debt  J  atid  another  upon  another  botul;  and  that  he  being*  the  exe- 
cutor of  the  obligor,  and  the  perfon  with  whom  the  concoid 
was  made,  gave  the  fccuriiy  according  to  the  concord,  by  a  bill 
Jbttled  by  himfelf  Upon  demurrer  judgment  was  given  per  tot. 
cur.  for  the  plaintiff;  for  one  bond  given  in  fatisfadion  of  inothcr 
is  no  difcharge,  whether  given  upon  concord  or  not,  and  the 
concord  cannot  mend  the  matter;  and  yet  here  the  new  bond 
binds  him  de  bonis  propriis,  whereas  by  the  firft  bond  he  was 
only  bound  de  bonis  teftatoris.  3  Lev.  cc,  c6.  Mich,  'x-x  Car.  2. 
C.  B.  Lobly  V.  GUdart.  '  ^^ 

r  129  ]  41-  In  covenant  on  an  indenture  in  which  defendant  covenanted 
to  permit  the  plaintiff  to  receive  100  L  per  annum  rent^  part  of  nvhicb 
nuas  to  go  in  fatisfnElion  of  a  debty  and  the  reftdue  to  be  paid  to  the 
drfendanty  and  affigned  a  breach  in  difhirbiirg  him  to  receive  the  rent. 
The  defendant  pleaded  an  accord  between  therti  that  each  fbwli 
deliver  his  part  of  the  indenture  to  T.  S.  to  be  cancelled^  and  that  each 
Jhould  be  Mf charged  of  all  aHions  upon  thefaid  indenture  ;  and  averred 
that  he  delivered  his  part,  &c.  and  upon  demurrer  this  was  adw 
judged  ill,  bccaufe  accord  is  no  plea,  unlefs  executed  on  both 
fides.     3  Lev.  189.  Mich.  36  Car.  2.  C.  B.  Ruffell  v.  Ruflell. 

42.  In  covenafU  the  breaches  affigned  were,  that  the  houfes  were 
not  in  repair ;  tliat  the  Jocks  were  taken  aivay^  the  hedges  broken 
down,  and  the  ditches  not  fcoured.  Defendan't  pleaded  an  accord^ 
that  he  Jhould  employ  a  nuorkman  3  or  4  days  about  repairing  the 
houfcy  Hvhich  fiould  be  a  ftifficient  falisfaElion  ;  and  that  he  had  em-f 
ployed  a  work  many  &c.  It  was  moved,  that  this  was  no  more 
than  the  defendant  was  obliged  to  do;  that  it  was  an  anfwer 
only  to  the  repairs  of  the  houfe,  and  that  the  fatisfaftion  pleaded 
N  is  uncertain,  viz.  to  employ  a  man  for  3  or  four  days.  And 
judgment  was  ftayed ;  but  [afterwards  as  it  feems]  the  court  held, 
that  in  covenant  where  the  damages  are  uncertain^  and  to  be  reco^ 
^^trcdy  as  iu  this  cafe,  a  leffer  thing  may  be  done  in  fatisfaaion, 
and  there  accord  and  fatisfaaion  is  a  cood  plea.  4  Mod.  88.  80. 
Vafch.  4.  W.  &  M.  B.  R.  Adams  v.  tapling.  ^ 
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(B)  Pleadable.    In  what  A^on8* 

|.  tN  every  aHion  where  ortly  amends  is  demanded  hf  nvay  tf  da-  7^^^^^^ 

•*  magesy  accord  executed  is  a  good  bar  in  difcharge  of  them,  l^  ^^  sc« 

Per  cur.  Cro.  J.  loo.  pi.  29.  in  cafe  of  Alden  v.  Blague^  cites  9  Rep.  78. 

3  H.  6.  37.  3  H.  4.  I.  47  E.  3.  12.  D.  75  &  201.  ■•  ^J^'P* 

%  Browni.  131*  per  Cdke  Ch«  J« 

2.  In  a&ion  of  debt  upon  a  teafe  for  yearsy  there  is  a  certain  do-  *  ^"^V 
mand,  and  yet  accord  is  a  good  plea.  9  Rep.  79.  a.  cites  47  £.  3.  ^vburtoa 
24*  su  b.  and  10  H.  7.  24.  a.  and  2  R.  3.  tit.  Debt  loo.  J. 

3.  In  forger  offalfe  deeds^  concord  was  ruled  to  be  a  good  plea.  In  this  anA 
Br.  Accord,  pi.  9.  cites  19  H.  6.  22.  't^.^C^  ' 

ftatutes,  accord  or  arbltxement  ic  a  good  pka.    Heath's  Max.  57» 

4.  In  appeal  of  mayhemy  accord  with  fatisfaf^ion  is  a  good  plea;  Thoogh  tlf^ 
becaufe  damages  only  are  to  be  recovered.     6  Rep.  44.  a.  fays  J^'ce^  Vet 
tliis^  IS  to  be  colIe£led  upon  the  book  of  35  H.  6.  30.  a.  Toxi,  that  fince  it  in^ 
fo  is  the  eeneral  rule  in  6  E.  6.  D.  7c.  ^^^^^  ^^\ 

°  '•'  pafs,  accord 

ii  a^jadged  to  be  a  good  plea.  9  Rep.  78.  b.  in  Peytoe^a  cafe,  citai  Trin.  26  H.  6.  Rot.  17*  in  B.  R» 
2  Hawk.  PI.  C.  159.  cap.  23.  f.  14.  fayi  it  clearly  feemi  to  be  admitted  in  fome  books,  an4 
Is  Aud  to  have  been  adjadged  in- a  roll,  not  printed>  that  notwithftanding  every  fuch  appeai  muft  fupu 
pofc  the  ftet  to  have  been  done  felonioody,  yet  inafcnuch  at  at  this  day  it  fubjeds  not  the  appellee  t« 
the  lofs  of  member,  but  only  to  damages,  &€•  ai  an  adion  of  trefpaft  does^-it  may  be  wdl  bvre^ 

cither  by  arbicrement,  or  an  accord  with  fatisfaAlon  executed. 

» 

J.  In  every  oBion  perfmaly  concord  with  fatisfadion  is  a  good'  But  not  ta 
plea.    Cro.  E.  357.  pL  15.  Mich.  35  &  36  Eliz.  C.  B.  in  cafe  «^  aftiont, 
of  Sacheverell  v.  BagnoU.         ,       .  ^.^^n i» 

mixed  as  in  wafte.     Heath*s  Max.  59.  See  T'^.  Wafte  (B.  a.  3)  pi.  30.  9nd  the  notes  there* 

6.  In  attainty  concord  with  fatisfa£tion  is  a  good  plea,  becaufe  [  iijo  ] 
it  b  a  perfonal  a£lion.     Cro.  E.  357.  pi.  15.  in  cafe  of  Sache-  ^  ^*  y^^ 
verell  V.  Bagnoll.  no*tfoMdl.d 

only  upon  the  record,  hot  upon  matter  in  fa£l  alfo ;  for  the  fuppoTidon  of  falfity  In  the  oath  is  matfiec 
10  h€t.  6  Rep.  44.  a.  cites  13  £»  4.  i.  b.  &  5.  a.  b.  S.  P.  And  accord  is  a  good  plea  againft 

matter  of  record,  and  matter  in  hCt  mixed  with  it,  but.  not  againft  mere  matter  of  record.  Br« 
Accord,  pU  9.  cites  13  £.  4.  5.  per  tot.  cur,  except  Laicon.——-»Br«/ Attaint,  pi.  1x8.  cites 
S.  C.  Br.  Attaint,  pi.  9.  cites  13  £•  4.  z.  S.  C.  by  the  bcft  opinion*  .   ■     .See  Attaint  (0}« 

7.  Covenant  for  not  repairing  a  houfe.     The  defendant  pleaded  ^»y  "<>• 
in  bar  an  accord,  and  execution  of  it  in  fatisfaclion  of  the  repairs.  \^^^ 
Refolved  a  good  plea  ;  for  it  is  not  pleaded  in  difcharge  of  the  cove-'  good  bar, 
funtj  but  of  the  damages  onlyy  which  are  dcraandcd  by  reafon  of  though  tb% 
the  covenant  being  broken,  and  the  covenant  remainsy  and  the  plea  J^^^J}  ^^ 
founds  only  in  difcharge  of  the  defendant,  and  is  not  like  an  pleaded  in 
obligation  which  is  a  certain  duty,  and  there  it  is  no  plea,  though  difcharge 
it  be  before  or  after  the  day  of   payment.     Cro.  J.  99,  100.  indeed,    ' 
pi.  29.  Mich.  3  Jac.  B.  R.  Alden  v.  Blague.  becaufe  it 

is  for  a 
^hig  aeecutmyy  and  is  only  a  bar  pro  tempore,  and  not  for  a  perpetual  bar  of  the  faid  covenant.  * 

6  Rep.  43.  b.  Blakk's  Cafe,  S.  C.  accordingly ;  for  there  is  a  dWcrfity  when  a  duty  certain  accrues 
k|  tbc  deed  at  the  making  the  writing,  at  hy  covenant^  bjli>  or  bond  to  pay  money,  there  this  certain 


daty  tikes  its  aflciiee  and  op«itton  trigmiAlj  and  only  by  the  deed,  and  therefore  nuft  be  avoided  by  a 
matter  of  as  high  a  nature,  though  the  duty  be  merely  in  the  perfonalty ;  but  when  no  certain  duty 
accrues  by  the  deed,  but  a  tort  or  default  fubfequenty  in  eonjundion  with  the  deed,  g hres  an  adion  to 
recover  damages,  (the  which  «re  only  in  the  perfonalty)  aecord  with  fatisfa^^ion  is  a  good  plea  for  fnch 
tort  or  default  j  as  in  the  principal  cafe  the  covenant,  at  the  making  thereof,  does  not  give  the  phintift 
any  adiioo,  but  the  tort  or  default  afterwards  in  not  repairing,  being  joined  together  witli  the  desd^ 
gives  adUoa  for  damages,  which  being  in  the  perfonalty,  the  plea  is  good. 

BrownJ,  g.  Jn  all  aftioiis  which  fuppofe  the  tenant  to  he  vi  (if  artnis^ 

*  s.  p.  '  (wJ^C'^c  capias  and  exigent  lies  at  the  common  law)  there  accord 
dtas  38  H.  18  a  good  plea  for  the  redemption  of  his  body  from  imprifonmenti 
6.  Tit.  Bar.  fo  tj^at  men  may  do  their  bufinefs,  which  is  for  the  public  good, 

Refolved  per  tot.  cur.     9  Rep.  78.  a.  Mich.  9  Jac*  C.  B.  Pcy- 

toe'S  cafe. 
itT^PatsT.       9*  ^"  'fj foment  accorti  with  fatisfaftion  was  pleaded  in  bar, 
cihitty,  s. '  and  refolved  per  tot.  air.  to  be  a  good  plea.  9  Rep.  77.  b.  *]%*  a. 
c.j~^       Mich.  9  Tac.  C.  B.  Peytoe*s  cafe. 

9,  Brown!.  . 

I28.'Peto  ▼.  Chsct,  S.  C.  with  the  arguments  of  the  judges,  and  adjudged  accordingly.— ~Godbt 

S49.  pi.  193.,  Pcto  V.  Chitty^  S.  C.  adjudged  accordingly. 

10.  In  ravijhment  cf  ivard  accord  is  a  good  plea,  becaufe  pro- 

cefs  of  outlawry  lay  in  this  a£iion  at  common  law.     9  Rep.  78. 

t.  fays  it  was  refolved. 

aBrownl.  n.  In  detinue  of  charters  concerning  franktenement  and  inherit" 

accordingly    ^^^^  of  land)  the  charters  themfelves  (hall  be  recovered  ;  and  yet 

;by  Warbur-  in  fuch  Cafe  an  accord  is  a  good  plea,  as  is  held  in  7  £.  4.  23.  b. 

*^"  J*  and  the  fame  law  in  detinue  of  a  horfe^  or  other  goods  perfonaL 

9  Rep.  78.  h. 

1 2.  In  quare  ejecit  infra  terminum,  accord  was  refolved  to  be  a 
good  plea.     9  Rep.  80.  a.  Mich.  9  Jac.  C.  B.  Peytoe's  cafe. 

13.  Where  accord  fhall  be  a  good  plea  in  bar  of  trefpafs^  fee 
tit.  Trefpafs,  (R.  a)  pi.  i,  2.  and  the  notes  there. 


C  131  ]  (C)  The  Form  and  Manner  of  Pleading, 


Heath's  !•  jN  forgCT  of  deeds,  defendant  faid  that  fuch  a  day^  year^  and 
Max.  60^  1  place f  be  gave  the  plaintiff'  a  bottle  of  wine  in  fatisfaSlion  of  die 

f '"*  Q  Rep,  trefpafs  ;  to  nvkich  he  agreed  i  judgment  if  a£tion  &c.  and  a  good 

So.  s.  C.  plea,  though  he  does  not  fay  that  any  accord  was  made  for  the  bottb 

cited  hy  the  of  ^„e.     Br.  Accord,  pi.  8*  cites  10  H.  6.  20. 

reporter  in  a  ^  ^ 

Pey toe's  cafe.«««.— Br.  Bane^  pi.  %%•  citea  S.  C»     ■       9  lUp.  80.  b.  S.  C.  cited  in  a  nota  of 

the  reporter* 

2.  In  trefpafs  the  defendant  pleaded  concordi  that  hefbould  mah 
to  the  plaintiff  certain  wndowsy  and  pay  him  ios%  by  a  day^  andtbeit 
he  paid  to  him  the  jo  s.  by  the  day,  and  the  plaintiff  faid  that  nojuch 
concord,  and  found  for  the  plaintiff;  and  the  court  would  not 
give  judgment  becaufe  the  iffue  is  not  good^  Kecaufe  he  did  not 
perform  the  whole  concord  by  the  day,  and  replication  cannot 
make  an  ill  bar  good  as  a  verdiA  may.  Br.  Accord^  pL  3.  citei 
6  H.  7.  10. 

3.  Pebt 


3.  Debt  agamfl  tejee/or  ytars  ef  20  A  rent  arrear.  The  dofend^ 
%nt  pleads  cseuord  of  10  L  paid  to  tlie  plaintiff^  all  debts  and  iref^ 
paffes.  The  juftice$  at  one  day  were  all  of  opinion  that  it  was  no 
pica,  becaufe  it  was  a  matter  in  faEly  and  defendant  could  not 
wage  his  law  againft  the  leafe  for  years ;  but  at  another  day 
Fineux,  Keble,  and  Vavifor  held  e  contra ;  and  after  the  defend- 
ant  pleaded  fatisfa£tion  by  way  of  arbitrement.  Br.  Accord,  pi. 
12.  cites  10  H.  7.  4. 

4.  Debt  on  bond  to  pny  40  /.  at  Miebaelnuu  eve.  Defendant 
pleaded  a  concord,  that  if  he  gave  the  plaintiff  a  hawk  and  20  L  at 
Michaelmas  day  the  obligation  Jhould  be  void,  and  faid  that  he  gave 
the  hawk  and  20  /.  at  Michaelmas  day,  and  the  plaintiff  accepted  it* 
This  was  held  no  plea  $  for  it  appears  that  for  non-payment  at 
the  day  the  bond  was  forfeited,  and  fo  became  fmgle,  which 
cannot  be  difcharged  by  fuch  a  naked  averment  in  fa£^  of  fuch 
acceptance,  although  the  agreement  was  before  the  day  }  but  ac- 
ceptance before  the  day  was  a  good  dtfcharge.  Cro.  £.  46.  pi.  2. 
Pafch.  28  £liz.  C.  B.  Anon. 

5^  In  deht  on  a  bond  for  16  L  conditioned  to  pay  8  /.  10  /.  at  Mi"  mo.  677  pi. 
chaehnas.     The  defendant  pleaded  that  before  that  day  he,  at  the  ^3-  ***»• 
plaintiff* s  requeft^  paid  him  5  /.  2  x.  2  </.  which  he  accepted  in  fut  J J.V  S  C 
fatisfakionaf  the  debt;  but  becaufe  he  pleaded  the  payment  of  that  he 

tart  generallyf  whereas  he  ihould  have  pleaded  the  payment  to  p^*^^  m* 
ave  been  in  full  fatisfaftion  of  the  whole  debt,  tie  plaintiff  had  JTSu^/" 
judgment.     5  Rep.   117.  a*  b»  Trin#  44  £liz.  C.  B.  Pinners  tiooof  ch^ 
cafe,  alias  Pinricl  v.  Cole,  8 1.  mmI  tb« 

'  court 

tbought  jc  a  good  pica,  becaufe  accepted  before  the  day ;  and  fo  if  it  had  been  at  another  pJacc  |  hot 

faymcnt  at  the  day  and  place  cannot  be,  hy  acceptance,  fatisftdion  of  all  of  the  fame  kind. .3.  C. 

cited  per  cur.  and  laid  that  whcrt  a  thing  ii  pleaded  by  way  of  concord  it  ii  ifiuahie  ^  but  if  the  concord 
il  not  czecttted  by  giving  and  receiTing,  it  cannot  be  pleaded  in  bar  to  the  adiion,  and  therefore  that  the 
heft  way  of  pleadiog  is,  that  the  thing  tvm  pvm  and  received  m  full  fMitfaHkn,  &c.  according  to  the* 
lafoltttiMi  in  Piaael's  caih,  hot  both  art  travariablc.    5  Mod.  87.  Mich.  7  W.  3.  Youog  v.  Rudd. 

6.  Debt  was  brought  on  a  bond.    The  defendant  pleaded  that  *  C  132  j 
ejfier  the  making  the  poful,  and  before  it  becatne  payable,  the  plaintiff  Cro.  1.254. 
was  indebted  to  the  defendant  in  a  bad  of  lime,  to  be  delivered  upon  P^*  9*  $*  c. 
relief  s  and  it  was  agreed  between  them,  that  if  defendant  would  IlBrownl.'^* 
ifcharge  the  plaintiff  ff  the  faid  load  of  lime,  that  then  in  conCder-  109.  «.  c. 
ation  thereof  the  plaiettiff  would  difcbarge  the  defendant  of  the  bond,  ^*f ""  '^  ^ 
and  Hvould  accept  the  faia  load  of  lime  in  fatisja5lion  of  the  bond ;  and  Yfir"  ""** 
alleged  in  fadi  that  he  did  dilcharge  *  then  and  there  the  plaintiff  Ruitt.  66. 
of  me  lime,  which  the  plaintjff  accepted  in  dtfcharge  of  the  obligation,  ?•  c.  »d. 
emd  then  acauitted  the  defendant  of  the  faid  obligation,  and  demanded  {h^  p*ai„^[ff; 


charge  of  the  fern  contained  in  the  obligation ;  for  it  is  not  debt  of  a  bond ; 
fimply  by  the  obiigition,  but  the  breach  of  the  condition  makes  J"J^'°  *^^- 
it  to  be  a  debt  i  fo  that  if  the  condition  is  not  difcharged  the  money  to  be 
crf>ligation  remains  in  force,  and  the  matter  of  the  bar  is  not  paid  by  th^ 
pkaded  in  difcharge  of  the  condition,  but  of  the  obligation,  and  ^"^A^ 

L  3  tlicrcforc  Pahim*. 


ija  0ccotlr* 

cites  it  u  To  therefore  not  good.  Tclv.  192.  Mich.  8  Jac.  B.  Rr  Ncate  A 
fiSI/.  b.  Sheffield- 

in  Peytoe*t  cafe.—-— If  the  obligation  be  with  condition  to  pay  a  Icfs  fum,  and  a  concord  is  pleaded 
in  difchaige  of  the  condition  of  the  obligatipn,  in  nature  of  a  releafe,  then  the  concord  is  no  bar  of 
the  obligation,  per  Haaghton.     9  RoU  Rep.  i8S.  in  cafe  of  Roberts,  aliaa  Rabbetts,  v.  Stoker. 

And  becauie  »j^  A  Icffor  Icafed  to  B.  for  3  years,  and  covenanted  that  B.Jlmli 
^tisfaaioQ  9^^h  ^Py  ^^"'^g  ^'s  term,  and  to  perform  other  covenants  in  the 
miipluded  haff.  A.  entered  within  the  time,  hj  which  that  covenant  va3 
I*  Jathfac-  broken,  B.  brought  aftion  of  covenant.  A.  pleaded  accord  and 
iiifry  and  ./^i/w/ir^iow  in  performance^  and  Jull  fatisfa8ion  of  all  andftngular  cove* 
mot  of  the  Oh.  nants  and  promifes :  at  this  time  of  the  accord  only  one  of  the 
'^"'^\!\A^  covenants  was  broken.  It  was  adjudged  by  all  the  judges,  that 
Apod  plea.  ^^*  concord  was  a  good  bar  as  well  of  covenants  executory  as  executed 
Vaim.  III.  [as  *  well  before  the  breach  as  after,  becaufe  it  is  an  a&ion  merely 
•pSm"^  perfonal] ;  for  the  damages  are  the  ground  of  the  adkion.  2  Roll 
Trin.  iV-'k^^P*  ^^7*  ^rin.  1 8  Jac.  Rabbets,  alias  Robards,  v.  Stoker. 

Jac.  S.  C.    y  name  of  Robards  t.  Stoker. 

^  I*'  8.  But  per  Haughton,  accord  with  fatisfa£Hon  is  no  plea  in  £/" 

s  TraM*  ^^^^S^  ^^  covenant  without  a  deedy  becaufe  it  enures  as  a  rclcafe 

€*uttot  he  rt'  of  covcnaut,  which  cannot  be  without  deed ;  but  in  fatisfadim 

UaM  hy  fa^  and  performance  of  a  thing  to  be  doncy  accord  with  fatisfaftion  is  i 

coocoid  be  g^'^  P^^^  without  deed,  to  which  all  the  court  agreed.    Palm* 

pleaded  in  III.  Kobards  T.  Stoker. 

iatisA^on 

of  the  promise,  it  is  a  good  bar  of  the  promife ;  for  there  is  a  confideratipn  giteo  for  this  promiie| 
hut  if  cmccrd  btpltadcd  in  dijcbarge  of  this  promife,  in  nature  of  a  releaft^  then  it  is  not  good.  2  RoU 
1 88.  ttC  fupra* 

Palm.  iif.        p^  ji„j  Doderidge  J.  held,  that  becaufe  the  concord  was  a 
^^       good  bar  to  this  covenant,  which  was  broken  before  the  concord 
made,  (though  it  was  admitted  to  be  no  bar  for  the  ptlier  cove- 
nants) yet  the  plaintiff  cannot  have  judgment.     This  cafe  was 
adjudged  upon  demurrer.     2  Roll  Rep.  i88.  ut  fupra. 
5  M^fgf.        ^^'  ^^  ^^^^  "P°^  \>onAi  with  cofiditi§n  that  if  defendant  JboiJd 
In  cafe  of  '   make  compo/ition  with  one  E.  for  landiy  isfc.  then  be  fhould  pay  the 
Yovng  V.     plaintiff  30  /.     The  defendant  pleads  thai  he  made  no  compoftien* 
'^'*^  The  plaintifF  replies  that  E.  granted  to  the  defendant  a  rent^hargt  in 

fee^  in  fatisfaSlion  of  his  title,  which  the  defendartt  accepted  in  fatif» 
faffion,  is^c.  and  fo  he  made  compojition.     The  drfendant  ^^ro/^omfa 
that  E.  non  concejftty  &c.  pro  placito  that  defendartt  did  net  accept  it 
in  fatisfaf^ion,  &c.     This  was  held  a  good  plea ;  for  it  is  no 
compofltion  without  confent,  which  depends  upon  the  acceptancei 
and  the  grant  is  at  the  mod  but  argumentative.    Hob.  178.  pK 
aoy.  Earie  v.  Tuclt, 
*  t  133  ]       II,  The  beft  and  moft  fecure  way  of  pleading  an  accord  is  to 
ff"fatilfi«-^   plead  it  by  way  of  fatisfa/Non,  and  not  by  way  of  accord  ;  for  if  it 
fion  he  may   be  pleaded  by  way  of  accord,  the  defendant  ought  to  plead  2pi^ 
enty  fay  that  ^ife  execution  thereof  in  the  whole,  and  if  he  fail  in  any  part 
^i^tiff%b  ^**  P*^^  ^^  naught  *  5  but  by  way  of  latisfa£bion  he  need  only  fayi 
i  fmmin       that  defendant  paid  the  plaintiff  fo  much  in  full  fatisfa£tion  o£ 
fMiiSum^     the  fame  aiiion,  the  which  the  jilwuff  weivedj  judgment  fi 

aOio, 


Strnn.  I  J) 

wQSof  ^*    9  S-^*  8o.  b.  at  the  end  of  Peytoe's  ca^  in  a  nota  /^'<^ 
q{  the  reporter.  !^*"*i^ 

€mvtJp  Sec*  Jodgment  B  tftio*    9  Rep.  80.  b.  ut  lupra« 

12*  In  cafe  upon  indeb.  afTump.  the  defendant  pleaded  an  ac- 
cord t9  do  diver/e  things^  and  av<rs  performance  of  party  and  ten» 
dered  to  perform  the  reftdue^  which  the  plaintiff'  refufed.  The  plain- 
tiff' demurred^  and  the  plea  was  held  not  good^  and  judgment 
for  the  plaintiff.  2  Jo.  6.  Pafch.  23  Car.  a.  C.  B.  Shepherd 
f •  Lewis. 

13.  In  indeb.  affump.  for  wares  fold,  the  defendant  pleaded  Jj'^^m*^ 
that  poft  epchiiitionem  bilLtj  there  was  an  accord  that  the  defendant  that  poft  ex. 
(hould  pay  20  /.  which  he  paid  and  the  other  received.     Upon  de-  Wbitionem 
murrer  it  was  objeded  to  be  an  ill  plea,  being  after  the  bill  ex-  ^^j\  ^^l^ 
hibited,  and  not  faid  puis  darreign  continuance.   Sed  non  allocatur  ^  (which  wa^ 
it  being  pleaded  in  bar  the  fame  term  of  the  declaration  delivered^  is  ^^^^  **** 
well  enough,  and  a  good  bar,  without  faying  a&io  non.     Sed  ad-  hlbitcd)  w* 
jomat'or*     3  Keb.  782.  pi.  27.  Trin.  29  Car.  2.  B.  R.   Brown-  accord  w.-^ 
inir  V.  Denham.  *»t  defend- 

•*  ...  *"^  fliould 

pay  on  tbe  fsd  12  Feb.  so  I.  which  he  had  paid  on  the  laid  day.  The  court  on  m  demunvr  held,  that 
though  the  via>  is  void,  yet  the  plea  in  bar  is  ill ;  for  the  accord  could  never  be  execured  on  a  day 
precedent  to  the  making,  &c.    3  Keb.  786.  pi.  39.  Trin.  29  Car.  2.  B.  R.  Browning  v.  Deobam* 

14.  In  debt  on  bond  the  defendant  pleaded  that  the  plaintiff 
accepted  a  feoffment,  withfeifin  of  fuch  land,  before  the  defy  on  which 
the  money  became  due  by  the  condition  in  fatisfaBion  of  the  bond  s 
but  becaufe  it  was  not  pleaded  that  he  gave  the  land  in  fatlsfac-^ 
fiony  (ffc.  judgment  was  given  for  the  plaintiff.  Comb.  199, 
Trin.  4  W.  &  M.  in  B.  R.  Higden  v.  Higden. 

15.  Trejpafs  quare  claufum  fregit,  &c.  The  defendant  pleads 
tihat  the  trefpafs  was  done  by  Vim  and  Jane  Rowland ;  and  that  after 
the  faid  trdpafs  it  was  accorded  between  the  plaintiff  and  the  faid 
Jane,  that  the  faid  Janefhall  abate  l^  s.  due  to  the  faid  Jane  fronh 
Edwardy  father  to  the  plaintiff y  in  fatisfaBion  of  the  faid  trefpafs^ 
and  avers  that  the  faid  Jane  had  abated  the  faid  14  s.  &c.  And 
upon  this  the  plaintiff  demurred,  firft,  becaufe  it  is  a  thing  to  be 
done  for  tbe  benefit  of  a  third  perf on y  and  therefore  the  accord  not 
good.  2dly,  Becaufe  he  faid  that  (he  had  abated  the  faid  14  s, 
and  not  fbewn  how.  As  to  the  firft  exception  the  court  was 
e  contra  5  for  it  being  in  difadvantage  of  one  of  the  trefpaflers^ 
and  made  at  the  requeft  of  the  plaintiff,  though  it  be  to  a  third 

Eerfon  it  is  well  enough;  but  as  to  the  fecond  fault  the  court 
eld  the  plea  to  be  ill  j  for  fhe  ought  to  have  fticwn  how  fhe  had 
abated  thd  14  s.  as  to  fay  the  father  of  the  plaintiff  owed  her  fo 
much^  and  had  paid  her  but  fo  much,  fo  that  the  14  s.  be  de- 
duQ;ed  and  abated  out  of  it ;  and  to  plead  that  (he  had  abated  ge^ 
fierallyy  as  it  is  pleaded  here,  //  uncertain  and  ill,  and  adjudged 
according  in  the  following  term.  Skin.  391.  pL  a8.  Mich.  5  W. 
&  M.  B.  R.  Hillman  v.  Uncles. 

16.  A  quantum  meruit  was  brought  pro  ^ere  l^  fervitioy  and  an 
inftmul  computaffet  for  5  /.  folvend.  cum  inde  requifitus  effet,^     The 

defendant  pleaded  that  it  was  agreed  that  tbt  defendant  fbould  give 

Id  4  an^ 


mtd  filainiif  JbouU  accept  a  bill  ^  5  /• ' »  fatisfuBim  of  vAaX  wtt 

di^e  to  him,  and  that  he  did  accept  fuch  h'M  according  to  the  agree* 

mient.     The  plaintifF  replied  protejtando  that  he  tngide  no  fuch  agree* 

rneHty  proteftando  etiam  that  no  fuch  Ml  Kvas  given^  pro  placito  didt 

that  it  was  under  fed ;  and  upon  demurrer  to  this  replication  it 

was  held  good.     5  Mod.  136.  Mich.  7  W.  3.  Tajlor  ▼.  Baker. 

I  Mod.  86.       *  1 7.  In  ajfumpjtt  and  quantum  meruit^  the  defendant  pkoied 

1lw»d^  S.*     ^^^^  *^  ^^'^^  ^^  plaintiff  a  heaver  hat  in  fatisfaaion  of  the  promife, 

C.  and  p^     and  the  plaintiff  accepted  it  in  fatisfaStion.     The  piuntiff  ^r^oftdlr 

W.  where  m  fhat  he  did  not  give  it  in  JatilfaBion^  traverfes  that  be  aicepted  it  in 

pWed  by     fatisfaaion.    Upon  a  demurrAr  it  was  urged  that  this  could  not 

way  of  con.   be  pleaded  in  fatisfafbion  of  the  promife>  but  ihouid  hate  been 

cord  it  is       of  ^he  damages:    adly,   it  was  urged  that  this  traTcrfe  was 

tfih^con-**'  naught  i  for  if  the  gift  in  fatisfadion  be  admitted,  his  acceptance 

•Did  is  not     will  not  be  material.    And  per  Hott  Ch.  T.  the  acceptance  is  mate* 

mcuted        ^/^  ^s  well  as  the  gifiy  and  to  plead  a  gift  without  (hewing  that 

Mi/receiv.    ^^  other  received  it,  would  be  naught,  and  f  either  is  travcrfaF 

ing,  it  can.   ble.     Rookby  J.  faid  that  the  gift  Is  neither  admitted  nor  con- 

^•^^^    feflcd  in  this  cafe  by  the  plaintiff,  becaufe  here  is  a  protcftando 

the  aaioaj^  to  the  gift,  fo  that  it  does  not  appear  here  was  any  receipt  at 

tberefoicthe  all.     2  Saik*  6^7,  6^9.  Mich.  7  W.  3.  B.  R.  Toungy.Kud^ 

•leading  it  la  . 

^y  fettiog  forth  that  the  thing  was  given  and  received  In  foH  ihtisMHtei  ac<;ordtog  to  the  nk  is 

Pinnel*8  cafe ;  but  both  ve  traferfable ;  and  jfidgroent  for  the  plaintiff.         .    Comb.  346.  S«  C.  a4* 

Judged  for  the  pUintiff.  Cvth.  347.  S.  C.  adjudged  for  the  plainti^. 1%  Mo4*  85.  ad^ 

judged  for  the  plaintiff. 

t  S,  P.  per  Roy  Ch.  J.  bat  be  faid  U  wai  mote  proper  to  jola  iHbf  nfon  tfat  piqrnKOt*    Stjr.  ty^ 
Miph*  1650.  Boil  ▼•  Cra]ifidd« 

18.  Money  paid  and  accepted  inptfffuapce  if  ef  votdsccotd,  may 

]>e  pleaded  or  taken  as  an  accord  with  fatisfa£lion  j  and  Holt 

Qh.  J.  faid  that  this  was  all  that  was  proted  by  Nichols's  cafe, 

I  Salk.  yi.  Trin.  9  W.  3.  in  pi.  3. 

}  Cro.  J*  ip.  In  covenant  upon  indenture  between  the  plaintiff  s^d  de* 

▼.*^'liiSr    fe^dant,  the  defendant  pleadfd  bar  by  accord  in  fk^isfaaku  ef  th^ 

Vseefupn   Covenant ^  before  any  breach  of  covenant.    Exception  was  taken  tq 

1^  7f  the  bar  that  the  concord,  ^c.  was  pleaded  to  be  in  fatisfa^oq 

of  the  covenant,  which  the  defendant  in  his  plea  alleged  were 

pot  broken  at  the  time  of  the  concord*  and  that  this  cannot  be  \ 

for  the  covenant's  beipg  created  by  deed  cannot  be  discharged  but  by 

deed,  but  %  accord  widi  fatisfa£lion  is  a  good  plea  in  fatisfaaion  and 

4i/charge  of  daf^ages  upon  covenant  broken,  and  judgment  given  ac** 

cordingly^  coiitrary  to  the  opinion  in  2  Roll  Rep.  187.  j  [Rab* 

bet  and  Stoker's  cafe,]     I^utw.   358,   359,  Trin,    1^  W.  3. 

Snow  V.  Franklin, 

20.  Afkion  upon  the  cafe  for  fevieral  prornUis  ;  defendant  pleads 
that  he  gave  the  plaintiff  fuch  a  qmntit^  of,  «c.  And  the  plaintiff 
l^ccepted  it  in  full  fatisfaaion  of  the  laid  promifes,  Plaintiff  de^ 
inurs,  and  defendant  joins  in  demurrer.  It  was  infilled  for  the 
plaintiff,  that  the  defendant's  plea  was  naught;  becaufe  not  f aid 
fhat  the  defendant  gave  it  in  fatisfoBion,  and  cited  5  Co.  Rep* 
^  1 7.  per  cur.    If  the  de^endarit  gayc  it  vfitk  ?Wf  itaentionf  and 
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tkeptMfa€HfUd  it  wiih  matber^  the  intention  of  the  donor 
noft  prerail ;  but  the  qneftion  here  is,  whether  the  words  (full 
£rtk£i&ion}  (fa^  not  as  well  relate  to  Uie  verb  pve^  as  the  verb 
0tcipis  efpeciaily  becanfe  of  the  conjunAion  et^  which  feems  to 
diiierence  it  from  the  cafe  mentioned.  Adjumatun  10  Mod* 
224.  Pafch,  13  Ann.  B.  R.  Timber  v«  Gardiner. 

For  more  of  Accord  in  genend^  fee  ^^tttXMtiU  ^^'^  otbor 
proper  Titles* 


attouttt  1 ,35  3 


(A)     For  what  Thing  it  lies*  Voi.Vifi? 

[l.  TF  a  man  delivers  money  to  another  upon  condition  that  S^CcUel 
j[  if  the  defendant  makes  a  fecurity' of  certain  land  by  a  ccr-  ^•»o««'P** 
tain  day,  that  then  he  Ihall  have  the  money,  and  if  not  that  iJia  "atlll 
he  fliall  re-deliver  it  to  the  deliverer  \  if  he  does  not  make  the  conotlies.** 
fecurity,  the  deliverer  may  have  a  writ  of  account  againft  him  i***^*  *°-^ 
for  the  money,    41  Edw.  3.  jo.  adjudged.]  ^^  s.*p. 

admioed; 
Bat  die  drflbtnce  is,  whether  or  no  debt  lies  at  well  as  account*— —S.  P.  Br.  Acconpt.  pU  lU 
(ttes  41  E.  3.  7. S.  P.  F.  N.  B..  118.  (G) 

[a*  If  money  is  delivered  to  deliver  over^    if  it  is  not  «le<-  Br.  Ac« 
livercdy  account  lies.    41  E.  3.  31.  i  E.  5.  2.  b.  2  H.  4*  12,  b.  ***"^Vi)efk. 
20  H.  6.  3$^]  c— s.  p. 

for  be  caa« 

AOt  hare  dednoe.    Br.  Acconipt,  pi.  43.  cites  79  H.  6.  ;. The  bailor  mty  have  account  |i» 

IfaofT  what  ia  dotte  wi^h  the  mooey  i  for  it  might  be  that  he,  to  whom  it  was  to  be  paid,  would  noK 
«|ree.    %  |Uli«  ^P«  44' •  P^  Doderlge. 

'  [3*  But  if  It  he  deftvered  over  no  account  Iies<      |  E.  c.  S.  p.    Br« 

19  H.  6.  5« 

{4.  If  I  deliver  money  to  B.  to  deliver  over  to  C.  to  my  ufe^  ^«  {^)  P>» 
9nd  he  gives  it  to  C.  account  lies  againft  B.     2  H.  4.  1 2.  b.j  ^'  ^* 

[5.  If  a    man  acknowledges  by  obligation  that  he  hath  received  Br.  Dette, 
a  fum  ad  proficiendum  &  computandum,  the  obligee  may  have  P^*  3«-  cites 
lED  accq^nt  for  it,  if  he  will.    42  E.  3.  9.  adjudged.]  p  ^;~ 

pl.  12a.  cites  S.  C. 

[ff.  If  ^  man  delivers  money  to  you  to  pay  to  me,  I  ihall  have  s.  c.  citci 
account  for  this  againft  you.     6  H.  4.  8.  41  E.  3.  10.  2  R.  2.  Smft'irf.* 
Account  45,  though  he  be  but  a  mejenger.}  Arg.  RoJI 

Rep*  391. 
]fk  pL  ir,  ■  S.  P.  Br.  Accompt,  pi.  24.  cites  1  H.  4.  fa.*  He  may  have  aocount  or  debc 

ffi  (DC  cur,    Godb.  aio.  fL  %^^  Mi^h.  ix  Jsc.  C.  fi,  CUrke*i  cafa. 


See  pi.  12.  ff^  If  3  man  receives  my  rent  of  my  tenant  hy  mj  emmemi^ 
and^enotct  ^^count  lics  againft  him  for  it.     6  H.  4.  8.] 

So  if  a  man  itceives  my  rtnt  of  my  teaants,  wltfaoot  ray  aiTcnt,  yet  I  fliall  charyi  htm  by  the  polMioa 
•nd  by  the  receipt,  per  Briati  Ch.  J.     And  to  fee  that  never  bis  reoei<ver  to  render  accouat,  ftali  not 

fcnre  in  thi«  cafe  for  him.     Br.  Accompt,  pi.  65.  dtes  4  H.  7.  6.  F.  N.  B.  i  iS,  (B)  in  the 

new  notes  there  (a)  cites  4  H.  7.  Brief  6$— ~S.  P.  F.  N.  B.  11 7.  (A)  In  the  new  notes  there 
(e)  cites  II  H.  4*  65.  per  Thirn.      '  But  if  a  man  taku  rent  as  bis  awn,  as  a  dtfftijtir^  &t* 

debt  lies,  and  not  account.     See  Clayt.  Rep.  117.  V^.  206.  Aug.  1647*  Walker  v.  Portiogton. 

Br.  Dctte,  [8.  If  a  man  acinowledges  by  deed  that  he  hath  in  his  hands  fi 
pi.  186.  •     ^^^  of  the  money  of  J.  S.  due  to  him^  account  lics  for  this  by 

cites  S.  C.      TO  TJ    if    ^.^  1 

without        J-  S.     II  H.  6.  39. J 

being  put  to  aftion  of  debc 

[9.  If  the  bailee  of  goods  to  deRver  over  wajles  them.  Ho  account 
lies  againft  him,  but  detinue.     20  H.  6.  16.  b.] 

[10.  If  the  bailee  of  goods  nvaflcs  them^  as  a  tun  of  wine,  ac- 
|[  ijfi  ]    count  lies.     20  H.  6.  b.] 

D.  i5i.b.  [11.  If  a  man  devifes  by  wrVting  that  his  executors  fscdl  fdl 
'^h*  *h^^*  ^'"^  landy  and  devifes  certain  legacies  out  of  the  money  to  be 
^iaion  of  received  ;  if  the  executor  fells y  the  legatees  may  have  accounts^  if 
thejuftica    he  will  not  pay  the  legacies.    D.  4.  5.  Mar.  152.  5.] 

cf  both 

benches.  Anon.  —  ■  ■Ibid.  Marg.  cites  it  as  fo  adjudged  Mich.  36  &  37  Eliz.  B.  R.  Ld*  RichV 
cafe.— — Bttlft".  153,  154.  YeWerton  J.  cited  the  cafe  of  D.  151.  but  that  D.  264.  pi.  41.  9  EHx* 
three  juftices  held  that  to  a  fuit  for  fuch  legacy  in  the  fpiritual  court  a  prohihition  d^  not  lie,  rorthat 
the  money  was  aflets  in  the  hands  of  the  executors,  and  no  remedy  for  a  legacy  in  the  temporal  court ; 
kilt  Ydverten  and  the  whole  court,  in  the  principal  cafe  of  Deks  v.  DfNs,  held  that  fuch  legacy  is 
•ot  eo  be  faed  for  in  the  fpiritual  coorty  but  by  an  aAion  of  account  at  the  coamon  law  agsioft  dM 
Ctecutors. 

•  S.C.cittti  p3>.  No  account  lies  for  r.nt  referved  upon  a  leafe  for  years. 
j!ttfr.'  •aoH.6.  16.3  " 

rent  alone  lies  not  in  account,  becaufe  it  is  a  certain  thing,  and  aMb  in  the  realty;  but  if  fflixt  frith 
other  things,  an  account  will  lie.  Sty.  2S7.  Trin.  1651.  in  cafe  of  H amok p  v.  Ward,  which  wai 
error  to  reverfe  a  judgment  in  an  infimul  computaverunt,  and  ailigned  that  the  adion  was  bfoiight 
againft  him  for  renr  as  tenant  of  the  land,  and  not  as  receiver,  and  therefore  account  did  not  lie}  bal 
Roll  Ch.  J.  faid,  it  appears  here  that  the  adion  is  brought  againft  the  defendant  as  receiver,  and  if  one 
wetnvei  wty  regtty  vritbwt  wy  confint,  I  may  have  either  debt  or  account  againft  hixn  |  and  affirmed  the 
judgment. 

f*  S.  P.  2  Show.  Sz.  in  cafe  of  •— —  t.  Sterne. 

jitmmogfs  ofs  lesfe  for  yean,  or  at  will,  does  not  lie  in  account  $  for  it  is  a  tKng  eertmB^  qeod 
aoti ;  for  a  thing  uncertain  lies  in  account  only.     Br.  Accompt,  pL  8z.  cites  16  H.  6. 10. 

S.P.  aadfo  [13.  If  a  leffee  of  goods  nvafies  them^  no  aecount  lies  againft 
WiK^i'ha   ^^  ^^^  *cn^-     20  H.  6.  16.] 

ftall  have  detinue  of  the  goods  wafted  or  loft  upon  bailment,  &Ci  Br.  Accompt,  pi.  4.  dtes  ap  H.6» 
jy.— ~-Br.  Detinue,  pU  8.  cites  20  H.  6.  i6. 

Br.  Ac-  [14-  If  tenafit  by  elegit  of  land  cuts  down  trees ^  the  conufor  in 

seTotMii  i^ei^ion  cannot  have  writ  of  account  againft  him  for  default 
E-V  and     of  privity  of  bailment.    2i  E.  3.  26.  b.  contra  21  £.'3.  31.  b.] 

47.  and  30.  "* 

that  account  Hea  againft  him  for  wafte,  and  not  writ  of  wafte. 

as^'^^s.'c.  f  ^^*  ^^  ^'  acknowledges  by  deed,  that  he  hath  recfived  i©o/. 
f djudgcd  ac-  of  ^*  ^^  */  adventured  to  the  Wefl  IndieSy  and  thence  to  England 
cordingiy  5  back  again,  and  covenants  to  render  a  due  account  thereof  upon 
for  the  CO.    j^jj  xtwxxn^  though  B.  may  have  a  writ  of  covenant  upon  thii 

deedi 
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^fccd,  yet  he  may.alfo  have  a  writ  of  account  thereupon  at  his  ^«»««  **» 
dcdioii.    Trim   12  Jac.   B.  R.  between  Hawkins  and  Parke,  "^*J^, 

adjudged.  J  aaioo  oTae* 

count.      ■■ 
&0O  Rep,  51.  pi.  «4.  S.  C.  adjudged  aceorduigVy,  per  cur.  tis.  Crooke,  Doderidge  and  Haughton* 
Accoaac  docs  atr  lie  for  a  r^inf  ctrtain^  as  if  a  aaao  delivers  10/.  /»  mefcbandnUf  ha  fliall  not  hava 
aeo»iuit  of  the  lol.  but  of  the  profits  thereof  he  (hall  have  adion  o(  account  j  for  thii  is  nncotttfl* 
Brt  Accompt,  pi.  35,  cites  ^  H.  5.  3.  per  Hill  J. 

16.  If  one  receives  to  my  ufe  money  fealed  up  in  a  bag,  as  my 
fervant,  account  does  not  lie  againft  him.  F.  N.  B.  1 16.  (C)) 
in  the  new  notes  there  (d)  cites  29  £•  3.  2o.  20  H.  6.  16.  6  h1 
4.  8.  2  H.  4.  12.  13  H.  4«  1.  41  £.  3*  10.  22.  33  H.  6.  a« 
tf  £.  3.  12.  F.  Baily  4. 

17.  Account  or  bailiff^  of  his  houfey  holding  his  courts^  and 
adminiftring  certain  goods  in  the  famCy  and  alfo  was  his  receiver 
of  his  money.  The  defendant  faid  that  he  was  never  his  bailiff  <^  . 
the  houfcy  and  as  to  the  moneyy  that  he  was  never  his  receiver,  and 
as  to  the  goods,  that  the  plaintiflF  was  indebted  to  him  in  20L 
and  affigned  the  goods  to  the  defendant  in  fatisfa£^ion  of  the 
20I.  and  per  tot.  cur.  where  he  pleads  never  his  bailifFi  he  fliall 
not  plead  oyer  to  the  goods  in  the  manor  or  houfe ;  for  this 
fiiall  come  in  upon  die  account  after,  if  the  plea  pafles  againft 
the  defendant,  quod  nota ;  by  which  iflue  was  only  ne  unques 

fon  bailiff  and  ne  unques  fon  receiver.     Quaere  of  the  ailigiiment  £  13^  ] 
above.     Br.  Accompt,  pi.  34.  cites  14  H.  4^  20. 
'  78.  If  4oiL  is  delivered  to  render  account,  account  lies  well; 
but  if  it  is  delivered  to  retail  when  the  defendant  is  required,  ac- 
count does  not  Iie»  but  detinue,  per  Martin,  quod  curia  conceffit. 
Br.  Accompt,  pi.  51.  cites  4  H.  6.  2. 

19.  If  I  baii  certain  money  to  one  to  keep  till  after  my  death,  and 
then  difpofe  for  my  foul,  my  executors  fhall  not  have  account 
againft  him  after  my  death  -,  for  he  himfelf  as  to  this  fum  is  my 
executor,  per  Needham.  Quare  if  he  himfelf  cannot  have 
account  of  it  in  his  life ;  for  in  his  life  he  may  change  his  wilL 
Br.  Accompt,  pi.  70.  cites  8  £.  4.  5. 

20.  He  who  takes  the  profits  as  guardian  in  focage  of  his  own  Kw»mtt 
tart  fliall  account  thereof,  per  Pigot.    Qusere.    Br.  Accompt,  ^^J^?^ 

Pl.  76.   cites  22  £•  4.  5.  whoMr^rsatf 

the  land  of 
M#  of  full  age,  or  ta  infant  not  tenant  in  focage.    F.  N.  B.  217.  (A)  in  the  new  notes  thtre  (e) 
cites  13  £.3.  35.  Dy.  277.«.....-.But  in  the  King's  cafe  he  ihall  be  charged  as  bailiff,  if  he  has  &» 
tide.    Ibid,  dtea  33  H.  6.  3.  per  PrifoU  4  H.  7.  6. 

21.  Account  againft  J.  N.  ba^Kff  of  his  park  of  D.  having  the  •  A  park  it 
oare,  t^c.  of  loo  deer,  as  well  male  as  female,  and  the  defendant  JbtTnck^ 
demurred.     Per  Fiflier,  account  does  not  lie  of  a  park ;  for  it  is  fure,  for  i^ 
oidy  the  inclofure  within  the  pales,  not  of  the  deer  j  for  the  |s  «jfo  th^ 
plaintiff  has  no  property  of  them;  which  Vavifor  agreed.     But  ^^(Jl^'f^^ 
contra  per  Keble,  Rede,  Wood,  Fineux,  and  Brian.    Br.  Ac-  the  Ucenfe 
corript,  pl,  94.  cites  10  H.  7.  6.  p'-kt'^ii- 

Cadifflusy  Src.  that  he  may  Inclofe  100  acres  of  land  in  D.  and  that  thereof  he  may  make  a  park ;  pc^ 
KeMe,  qaod  cur.  conceffit;  and  that  in  tiefpaft  quare  claufum  fregit,  8c  cepU  damas  without  fayu^f 
Uah  his,  and  sritbout  any  value  alleged,  before  the  ftatute  of  Weft,  i .  the  damages  were  affeffcd  mora 
^h  Ibr  the  d«cr^  ^no4  tot.  cvr,  coftcdT.  whttsfoic  ^oa  9f  accowc  Um  of  •  Fv^^s  ^^  ^au  by  reafon 
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•f  die  dar«  Ahd  to  fee  that  guardian  nvbo  eamtot  fill  Jhall  acamni.  Br.  Accomp^  pi.  94.  ciM 
10  H.  7.  6# ■    '  And  Wood  faid  that  trefpafs  fiu  oftoitd hcAft  taken  in  mj^  landf  and  ftafliiot bj 

4aauR  fuasy  but  that  damaa  ccpit ;  and  thcreidre  trefpalt  and  account  thcnofttcK  Br.  Acconpi, 
fi.  94*  cites  10  H.  7*  6* 

22.  Accdunt  Hcs  of  heront  and  bawis  bml£ng  nefis  in  Ac  park, 
and  of  iifh  and  conies,  and  by  magna  charta  the  guardian  (hall 
fuftain  houfes,  parks,  &c.  Br.  Accompt,  pi.  94.  cites  10  H. 
7.  6.  per  Keble. 

23.  Account  lie$  againft  guardian  of  a  iove^boitje.  Biv  Ac* 
compt,  pi.  94.  cites  10  H.  7.  6.  per  Rede. 

24.  5#  of  wreck  and  Jlray^  though  the  bailiff  does  not  fdfe 
it ;  for  he  Jball  account  of  all  that  he  received  and  might  have  re* 
reived*     Br,  Accompt,  pi.  94.  cites  lo'H.  7.  6. 

25.  So  of  tolly  and  of  the  profits  of  a  common  pound,  Br.  Ac- 
compt, pi.  94.  cites  10  H.  7.  6. 

26*  So  per  Fineux  of  guardian  of  an  hofi>ital  or  reSorj^  and 
that  guardian  cannot  fell  the  deer^  contra  of  a  bailiff.  Br.  Ac- 
compt, pi.  94*  cites  10  H.  7.  6.  d 

27.  If  a  man  deliver  goods  or  money  beyond fea^  to  deliver  hUm 
again  in  England,  at  a  certain  place,  he  ihall  have  an  account 
for  thofe  goods,  &c.  F.  N.  B.  11.  (G), 
Cf9. 1.  ti.  2jB.  In  account  by  A,  and  B.  tbt  plaintiffs  declared  thai  C  had 
fl.  X.  Rob-  delivered  1 00/.  to  E.  the  defendant,  by  the  hands  of  D*  for  the 
A^DRsws  ^fiicfff  M,.  The  defendant  pleaded  ne  unques  receiver  to  render 
s.  c.  and  '  account,  upon  which  they  were  at  iffue  \  and  judgment  wa 
that  it  was  given  that  the  defendant  fhould  account*  3  Le.  149.  pi.  I99« 
Jn  fp«iai  Mich.  29  Eliz.  a  B.  Cocket  v.  Robfton. 

vcrdiA,  that  £J  ihall  be  faid  to  he  receiver  of  the  lool  by  the  bands  of  D.  prout,  fee,  aad  that  ba 
Aatl  account  for  the  fame.  And  it  being  moved  in  error  that  it  was  found  dbat^E.  received  the  lOoL 
lor  their  reUef,  and  not  to  account,  the  court  held  clearly,  that  when  £.  received  the  money  In  that 
nanner,  he  received  it  to  their  ufe,  and  is  accountable,  if  he  did  not  expend  it ;  and  that  it  is  as  if  be 
had  received  it  to  their  ufe  by  exprefs  words. 

£  138  ]  29.  \i  ^  fheriff  levies  money  on  an  executlcn,  and  does  not  anfiver 
it  'to  the  plaint'^,  account  will  lie.  Hob.  206.  pL  260.  Tnn* 
1 5  Jac.  in  cafe  of  Speake  v.  Richards. 

30.  Account  does  not  lie  for  ^ny  fum  certain^  2  Drownl.  76. 
Anon. 

31.  It  feems  admitted  that  account  does  not  lie  agaiti/l  focb 
pcrfon  as  enters  and  occupies  copyhold  lands,  and  takes  the  profits 
ms  guardian.  See  Cro.  C.  229.  pi.  7.  Mich.  7  Car*  B.  R* 
Hughs  V.  Harris. 

Show.  71.  32.  In  affumpfit,  the  plaintiff  declared  that  he  intending  to 
*'m.'s.^'.  8^  beyond  fea,  delivered  a  box  and  goods  to  the  defendant,  vohich  he 
the  plea  was  protmjid  to  difpofe  of,  and  to  give  an  account  thereof  at  bis  return ; 
•ver-ruled  j  the  defendant  pleaded  in  abatement,  that  he  v/as  bmliff  ad  mer* 
ment forthc  ^handizandum  the  faid  goods,  and  that  he  ought  to  bring  account, 
plaiotiff^  and  not  an  affumpfit.  But  it  was  held,  the  adion  being 
s^r** h1^*  grounded  upon  an  exprefs  promifcy  an  affumpfit  fies  as  well  as 
ch.  J.  f^d'  account.  And  per  Holt,  where-cver  one  oBs  as  bailiff  he  pro- 
It  would  be  mifes  to  render  an  account*  i  Salk.  9.  pi.  i.  HiU*  2  W.  &  M* 
Inconvenient  in  fi  R.  Wilkin  V.  Wilkin. 

to  permit  an 

altumpfit  by  reafon  of '^e  trouble  and  lesigdi  of  accounta :  but  Dolben  T.  hdd  that  cafe  licf,  beciafe 
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tfccMnt  Is  t  tedloot  tmi  trouUefome  z&knu    Adjornifn  ■   ■■    Cnth»  Sf.  S.  C.  aikl  by  thnt 

jbftka  die  afiion  wiU  lie  $  but  Holt  Ch.  J.  doobtedy  and  told  the  plaintiff  he  would  not  permit  hiot 
to  jjve  ali  the  account  in  evidence,  or  to  enter  into  the  particulars  thereof,  bat  that  he  fhonld  direA  han 
proof  oaijr  as  to  damages  iuftained  for  not  acconnting  according  to  the  promife  ^  fcnr  he  wonld  not  nv^i 
oio  tbe  account  m  fuch  adiona.  Note  the  trill  was  to  be  beibre  him  at  the  fittiogs,  and  a  nik  wm 
that  ddendaiK  anfwer  over* 


33.  Indebitatus  aflumpfit  for  money  received  «d  cojnpu« 
tandum,  after  a  verdi£l  for  the  plaintiff  it  was  moved  in  arreit  of 
judgment,  that  where  the  defendant  receives  money  to  a  Jpecial pur* 
ptfe^  as  to  merchandixe  or  account^  there  it  can  never  be  demanded 
as  a  duty  till  he  has  neglected  or  refiifed  to  apply  it  according 
to  the  truft  on  which  he  received  it,  and  that  the  declaration  muft 
ihew  a  mifapplication  or  breach  of  the  trufl.  But  per  cur*  it  is 
cured  by  the  verdiA,  for  now  it  Ihall  be  intended  that  proof  was 
made  to  the  jury  that  the  defendant  refufed  to  account,  or  had 
done  fomewnat  elfe  that  rendered  him  an  abfolute  debtor* 
J  Salk*  9.  pL  2.  Trin.  5  Ann.  B.  R.  Poulter  v.  Cornwall* 


(B)  Againft  whom  it  lies,  in  ReJ^eB  of  bis  Per/on. 

\\.    A   WHIT  of  account  does  not  lie  againft  a  man  t^n  a  receipt  Aeeowie 
^■^  by  him  when  he  was  wihin  age.   *  21  E.  3.  8.  admitted  ^.»»t 
by  iffue.   16  E.  3.  Account  52.]  ilSmt.** 

Br.  Accompty  pi.  S2.   cites  the  Regifter,  fol.  135.  F.  N.  B.   xt8.    (D)    S.   P.  accord 

joglj. *   Br.  Accompt,   pi.    38.   cites  S.  c.    that  the  defendant  faid  he   was    within  age 

at  the  time  of  the  receipt  fuppofed,  and  born  at  D.  and  prayed  Pais  there,  and  yet  Pais  wat  whcie 
the  receipt  is  fuppofed.    Brooke  fays,  and  fo  fee  a  good  plea  by  Bondage. 

[2.  The  fame  law  of  an  account  as  hailiff  of  a  manor.    17  E.  2* 
Account  121.  admitted  by  iffue.] 

[3.  An  infant  ihall  not  be  compelled  to  account,  becaufe  he  is  Br.  Ac- 
not  of  difcretion  to  account.     19  H.  6.  7.  b.  16  £•  3.    Ac-  compt,  pL 
count  52.  17  E.  2.  Account  121.]  toFilT  5. 

S.  p..  S.  P.  7  Br.  Covertiut,  pU  14.  cites  S.  C. 
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[4.  A  feme  fohy   as  well  as  a  man,  (hall  be  compelled  to  Br.  Ac- 
account  in  a  writ  of  account,  as  rccepirix  denariorum.    16  H.  6.  4.  b.  «ompt,  pt, 
adjudged.3  S.^a!!l. 

F.  N.  B.  iiS.  (D)  S.  P.  accordingly.^— Br.  Accompt,  pi.  82,  Contra,  cites  the  Regitter  135, 
bat  Bfooke  fays  the  contrary  feems  to  be  law. '— Account  lies  againft  bafon  and  feme  eo  quod 
mailer  dinn  IbU  fuit  was  rtccptrix  denar.  vel  Balliva,  &c.  and  the  baron  and  ftmt  ihall  a.  count  for  the 
feme,  by  divert  ierjeants;  bat  Danby  contra,  therefore  qucre.  Br.  Accompt,  pi,  68.  ci:es  4E.  4.  25. 
In  fudi  action  the  writ  was  dt  ttmfcre  qMprad'i^a  Cetberins  fuit  rttiflrix  dtnariomm  ij^fiut  J^ 
witbmt  filing  dmrnjoiajmitf  bnt  thofe  words  were  in  the  count.  See  D.  %o»  a.  pi.  69.  Trin.  3  £lu* 
■0  exception  was  taken  thereto,  but  the  defendanu pleaded  other  foatter.     Clare  v.  Bartue  U  Ux. 

[5.  So  flic  fliall  be  fued  hy  vtrit  of  account  as  bailiff  for  (he  may 
well  intend  the  duty  of  a  baLliff.  19  H.  6.  5.  b.  accordingly.] 
6.  [A  writ  of  account  lies  againft  zprleft.    19  H.  6.  5.  b.J         It  Ii« 

•hspWn.     Br.  Acconpt,    p*.  43.  cites  S.  C F.  W.  B.  xx8  (D)  accordingly,    and  citM 

5.  C.  and  t  E.  4.*  40.  bat  fays  that  15  £.  4.  16.  is  contra Br.  Account,  pi.  J52.  cites  the 

Kq^,  foU  135.  contn,  but  Brooke  fays,  that  it  fccms  it  lies  againft  a  chaplain. 

13  [7.  tf 
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.  [7.  If  a  «mmmI  is  my  bailiflF  of  mj  manor,  tnd  after  he  1$ 
made  an  abbot,  he  may  be  charged  m  aii  account|  becaufe  Be 
was  my  bailiff  when  be  was  a  monk*     20  £•  3.  Account  78.] 

8.  A  bai/fOizll  not  hare  account  agmt^  hu  mafterfir  ajmfb»$ 
on  account.  F.  N.  B.  116.  (  Q^}  in  die  new  notes  c£^e  {c}  cttei 
41  E.  3.    Recount  33.    Quxrc. 

(C)  la  what  Cafes  it  lies.    For  Want  of  Privity  of 

Bailment  or  Receipt* 
[By  Jointenants^  Joint-^Executprs^  ^c.\ 

Br.  Ac«  [l»  iF  there  arc  2  jointenants  for  years  of  a  parfonagc,  tnd 
c^pt,  pi.  1  ^^^  receives  tnoney  of  certain   men  for  offerings,  arifii^ 

i.'c.butis  .from  corn  and  other  things  to  the  common  profit  efthem  farJ,  the 
mifprintcd  other  fliall  have  a  writ  of  account  againft  him,  for  he  reccwed 
*lni?*  **    *^^  ^"^  moiety  to  his  ufe,  and  fo  his  receiver.    39  E.  3.  27.  b.]    ^ 

(Rfecorer)  for  (Receiver)— —Thel.  Dig.  lib.  x.  cap*  i.  f.  33.  citci  S.  C.  accordinfly.— See      1 
£.  pU  3.  contia. 

Br.  Ac-  [2-  [BttQ  if  xhtrt  are  2  jointenants  in  fee  of  land,  and  Ac 

•ompty  pi.  Qtie  takes  all  the  profits  to  his  own  ufe,  the  other  fliall  not  hare  a 
5$.  ocet      a£lion  againft  him  for  want  of  privity.    Contra  39  E.  3.  28.] 

Thorp  J.  that  tbe  other  ihall  have  account,  for  otherwife  he  ihould  be  without  remedy }  for  he  cionoC 
have  amfe>  But  per  Wich.  and  Kirtoti,  if  a  tenantt  in  common  are  [of  land]  and  oat  taka  oRtk 

frofittf  the  other  ihall  not  have  accouot,  but  aifife.  And  Brooke  fays,  that  the  rcafon  feems  to  betbit 
there  is  no  privity  between  thenu  Mut  where  z  co^arctmri  are^  he  thinkf  that  one  (ball  have  afiioa 
ifainft  the  other.    Ibid. 

Of  cutting  of  wood  which  is  in  common  pro  Ukdivifo,  account  lies  by  one  againft  the  other;  perHw 
Br.  Accompt.  pi.  lo.  cites  47  £•  3.  si. 

U  one  jointenant  takes  all  the  profits  or  all  the  rent.  Sec,  the  other  haf  no  remedy ;  (or  tbeie  it  a  jm* 
▼ity  and  truft  between  jointenaati,  and  it  Mras  his  folly  to  join  himieif  in  eftate  with  foch  peiibn  11 
would  break  the  truft.  2  Rep.  68.  a.  per  Popham.  Arg.  in  Tooker*8  cafe.— Cro.  £.  2^3*  pl*  >* 
S.  P.  per  Pophsm  in  S.  C.  and  that  as  to  the  profits  of  the  land,  the  one  may  damnify  tbe  odxr,  soi 
gives  for  reafon  as  above,  that  there  is  quaji  a  privity  hetuseen  them^  &c»  In  fuch  cafe  either 

between  jointenants  or  tenants  tn  common,  no  tQ\on  of  account  liee  againft  one  tenant  in  comma  9 
jointenaKt  who  takes  the  wbuh  profits  \  for  in  adion  of  accompt  he  muft  charge  him  either  asgn»£fh 
haUifft  or  receiver^  which  he  cannot  do  in  this  cafe,  unlefs  his  companion  conftitutes  him  as  hn  htSSft 
and  then  •Stwa  of  account  tka  againft  him.  And  tfaenfof«  all  thofe  booJcs  which  affirm  that  an  afiioa 
of  account  lies  for  tenant  in  common,  or  jointenant  ^inft  another,  muft  be  intended  when  tbe  00a 
makes  *  the  other  his  bailiff;  for  otberwife  never  his  bailiff' to  fcader  an  aAompt  is  agoodpka*  €•• 
Litt.  too.  b.  Ibid,  xya.  a.  (f)  S.  P. 

♦C140] 

Br.  Ac-  [3-  [&]  if  2  have  a  nvard  in  common^  and  one  taJcet  all  w 

•ompt,  pL  profit^  the  other  fliall  not  have  a  writ  of  account  againfi  luin. 
fc"^,     Contra  39  E.  3.  a8.J  .       , 

ILirton,  that  the  other  (ball  have  account  againft  him,  and  coMt  that  he  was  his  receiver  to  thdr  cori' 
mon  ufe.  S.  P.  by  Tank,  and  agreed  by  Finch,  Br.  Accompt,  pi.  xo.  cites  47  E.  j.  «•  ** 

there  in  trefpafi  it  was  held  by  Hamon,  that  if  i  have  an  os  In  common,  and  the  one  fells  the  vboky 
the  other  ihail  have  writ  of  account.  The  other  fhall  have  accoant  againft  him.  F.  K.  B*  iilf- 

(I)  cites  Pafch.  45  E.  3.  ■  Ibid,  in  marg.  cites  43  E.  3.  11.  and  45  £.  3.  zo. — * — ^iWd.ia 
the  new  notes  there  ( f )  fays,  vis.  where  be  was  his  bailitt,  and  cites  ax  £•  3.  60.  Account  66« 
S4E.  3.    Account  70.  30  £.  i.  Account  117.  31  E.  i.  Account  126. 

It  ,was  held  that  where  z  hring  writ  of  ward  of  the  hody,  and  the  one  is fummoned  and  fevered^  and  the 

ether  recovers,  that  he  who  was  fevered  fliall  have  writ  of  account  againftfthe  other  Qf  the  profits.  TbA 

Dig.  a6.  lib.  z.  cap.  2.  f.  ^.  cites  Trin.  45  E.  3.  lo.  and'fiiys  fee  47  £.  3.  12.  accordingly*    ^ 

that  cutting  of  woo4|  which  U  hdd  £ro  iadiviiosi  iffioii  of  wcottst  hu  bcto  mvntaincd*  , . 

U  '  [4«tt 
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£4.  V  there  are  2  execuit^rs,  and  the  one  recnv9s  dB  the  debts  S-  P.  ^ 
of  the  tefiator,  the  other  ihall  not  have  a  writ  of  account  againft  i^Wch  Brook 
him,  becaufe  he  hath  power  to  dtfpofe  of  the  yAiolt^  and  there  fays  fteiM 
13110  privitj  of  receipt  between  them.    39  E.  3.  28.]  *«>  ^  »awj 

for  they  htvi 
npduag  to  their  own  uie,  but  the  ordinary  ihaU  compel  them  to  account,  at  appeari  eUcwhere  Br.  Ac~ 
coaat^  pl.,5S.   cites  S.  C.   ■  S.   P.   accordingly,    Thel.    Dig*  R^    i.   cap.  x8.   pi.  5.  citei 

Hitt.  13  E.  3.  Executors  91.  bat  that  Herie  J.  Trin.  igE.  2.  Executors  117.  faid,  that  the  one  fliall 
have  accooot  againft  tie  other  j  hat  TheL  fays4he  i«w  li  not  fo,  as  ^pcan  TriA*  1 1  H.  4«  fol.  79'.  woA 
^H.  4.3. 
Account  i 
&d,  and  A 

ienei  k  \  aw  aemanaca  juvgmeiiY  ir  cne  ocser  excEvsor  nuw  nave  acuon  9  ano  zc  wm  nsM  no  piea :  for 
^declaration  is  oftht  plaintilTs  money »  and  thc^ita  is  of  the  executor* s  Money  ;  by  which  the  de* 
(mAuit  Jaid  that  he  rece'med  it  as  the  tefiator*s  moneys  abjque  bcc  that  he  received  the  mxmef  of  the 
pUiflti/F  to  render  account,  and  the  other  e  contra.  Br.  Account,  pi.  30.  cites  xi  H.  4.  79*^F.  N«  ^ 
iiS.  (1)  in  the  new  notes  there,  (f)  cites  S.  C.  and  13  H.  4.  x* 

5.  Where  l  jointenants  are  of  a  manors  and  the  one  takes  upon  him 
to  he  baUtffto  the  ether  of  tin  moietjy  atidto  render  accountf  &c.  theii 
he  who  makes  the  other  baliifi^  ihall  have  writ  of  account  againft 
his  jointenanti  btherwife  not.  TheL  Dig.  26.  lib.  2.  cap.  2* 
£  32.  cites  Michu  21  £.  -3.  6o*  Mich.  8  £.  2.  Account  115.  an4 
122.  Trin.  17  E.  2.  where  it  was  held,  that  the  one  fhouM  not 
have  writ  of  account  againft  the  other,  notwithftanding  that  he 
took,  &c.  and  fays,  fee  10  H.  7.   16. 

6.  Account  as  receiver^  and  counted  that  he  bailed  to  him  2  tuna 
©f  wine  to  fell  for  him,  he  ihall  not  plead  that  the  wines  were  the 
plaintiiPs  and  another's  5  for  if  two  are  jointly  poiTefled,  and  the 
one  bails  goods  to  merchandise,  and  to  render  account,  he  alone 
fliall  have  account;  quod  nota.  Br.  Account,  pL  14.  citee 
43  E.  3.  21. 

7.  Where  a  man  takes  upon  him  of  his  own  head  to  be  my  bailiff,  s.  P,  ptr 

e£Hon  of  account  lies.     Br.  Account,  pi.  8.  cites  33  H.  6.  2.         l^y^f-  J^^- 

99.  pi.  30, 

■■  3  Le.  04.  pi.  50.  S.  P.  by  Dyer.       ^But  if  he  enters  to  his  own  ufe,  there  it  feems  that  ac- 

count does  not  He ;  for  there  never  his  receiver  to  render  account  is  a  good  plea.     And  fo  faid  MoiUtg 
mad  the  law  is  with  him.     Br.  Account,  pi.  8.  cites  33  H.  6.  2.  and  z  M.  i.  accordingly. 

8.  Lejfeefor  years  devifed  his  term  to  B,for  his  own  life^  remain- 
der over  t0  C  and  made  B»  his  ekeeutorf  and  died ;  B.  entered,  and 
made  his  will,  and  died ;  JB.'s  executors  entered,  and  took  the  pro 
fits  for  a  year,  and  C.  brought  an  action  of  account  againft  B.'s  ex- 
ecutor, as  bailiff,  &c.  But  all  the  Juftices  held,  that  it  did  not 
lie  for  want  of  privity^  and  becauie  he  never  was  in  pofleflion  of 
the  land,  nor  had  taken  any  profit  thereof.     D.  2.77.  b.  pL  ^^ 

Trin.  10  Eliz.  C  '4*  1 

9*  To  maintain  an  adiion  of  account,  there  muftbeeithera  Porthediu 
privity  in  deed  by  the  confent  of  the  party  ;  for  againft  a  diffeifor,  or  f«fin  »a 
other  wrongdoer,  no  account  docs  lie,,  or  a  privity  in  law  ex  pro-  ^^^^ 
▼ifione  legis  made  by  the  law,  as  againft  a  guardian,  &c.     Co.  Mmwood^ 

J^tt.  172.  a.  (g)  j-:»'^-j»- 

iMd.  per  Dyer,  an  abater  or  dilittfor  cannot  be  charged  !a  account,  becaufe  diey  pretend  to  be  owners.-* 
Ow.  36.  S.  P.  by  Dyer.  iAad  it  was  agreed,  that  if  a  difleifor  appoints  another  to  receive  thg 

Rots,  the  difleifee  cannot  have  account  againft  fuch  a  receiver.     3  Le.  24.  pi*  50.  in  cafe  of  Totteo- 
ham  T.  Bedingfield.^—Dal.  99.  pi.  30.  S.  C.  an^  S.  P.  agreed. 

So  if  cheiebe  A^/0r  yenrs  ofm  rrf?«y,  and  a  Iknnger  not  having  any  intereft,  nor  elaiming'ajif 
thk in  them,  caiiits  away  tubes ftvtrcd,  apd  felii  th«B,  the  kS^  flwU  not  ^«ve. account  a^aisft  hisni 
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UTee^  and  confequcntly  the  ttker  was  a  wiong-docr,  and  account  lies  not  ag ainft  Um ;  per  BAnwMd 
aid  Dyer  i«ainft  Harper.  3  Lc.  14.  pi.  5.  Mich.  15  EH«.  Tottenham ▼.  Bcdittgficld.~Dal.  99.  pi.  30. 
S.  C.  Per  Manwood  and  Dyer  accofdingty,  but  Harper  ecoiwa.— Ow.  35.  aod  83.  S.  C.  acQoidiji(lj« 

ro.  It  was  holden  clear  upon  Ac  evidence,  that  if  a  men  huj 
corn  jointly^  barley  or  the  like,  the  6ne  Ihall  not  have  account  againft 
his  fellow  for  the  difpofal  thereof.  Clayt.  50.  pi.  87.  Summer 
Aflife  13  Car.  coram  Berkley  J.  Dent's  cafe.        • 

II.  By  4  {5)^  5  Ann.  cap.  16.  /  27.  ABums  of  account  are  main* 
tainable  by  one  jointenant  and  tenant  in  common^  his  executors^  and 
admtniftrators,  againft  tht  other  as  hedliffy  for  receiving  mare  than  hit 
Jiare,  and  agtunft  the  Mecutor  and  adminiftrator  offuch. 

(D)     Againjl  whom  it  lies. 

Tfceiebt  C'»  7V7^  ""^  "  hound  to  account,  unlefs  by  aQ  of  the  lam^n 
but  3  k'lnh  ^  guardian  in  focagc^  or  by  his  own  aB^  as  of  his  ovm  vnili 
of  writs  of    vhere  he  is  bailiffor  receiver.  2H.4.  12.  b.] 

accompty  A  n  ^ 

«iz.  agunft  one  as  guardian  \  the  id  againft  one  as  kailiff\  and  the  3d  at  rtcavtr  j  tor  a  mafl  wall  ooc 
be  charged  in  an  accompt  as ^/arvipr,  cot^trol/er,  affrtnuee,  rtve,  or  beywari.  Co. Litt.  ^^^•  a.  {j^y* 

S.  P.  by  Dyer,  Ow.  36.  14*  Mich.  15  Eli». And  Dal.  99.  pi.  30. 8.  P.  aad  fo  of  * 

neflfeager,  unTefs  they  ye  as  bailiffii  or  rcceiTers.     %  Inft.  379,  380. 
•  F.  N.  B.  B»  XI9.  CO  S.P. 

F.  N.  B.  [2.  It  lies  not  again/l  exeg^ors  upon  a  receipt  by  their  te/loior* 

if  the  ha'diff**  aiteuUri  do  Atount  with  J.  %^$ftbnr  §vmfree  mfttt^  J.Jl^  flrtdt  have  Jtk  on  the  ttvgt* 
or  balance  of  fuch  account.  F.  N.  B.  1 17.  (C)  in  the  new  notes  there  (b)'  fays,  .fee  accaunt  agM 
lliem  as  executors,  ji  H.  4.  13*       ^ 

An  a€k>on  hf  debt  wu  brought  agamjl  an  adnumfiritw  fir  %o/.  rectnud  h  bis  inte/iaUf  tvUntatm 
tigpiaintifs  adnfentmre  for  French  prunes  at  Roan,  by  the  plaintiff.     Andf  it  was  adjudged  mat  the       i 

adion  did  well  )b^  and  not  in  account.     Tiin.  aS  H.  S.  D.  %o>  CfFc  v.  Woodye. '^But  admi-       1 

mfirator  of  an  aff/emiety  who  was  fent  by  his  mafter  as  zfoBor  mtbi  /%?  lif^n^t  was  decreed  to  ac- 
count,   rin.  R.  115.    Myh.  16  Car.  1.    Lee  ▼.  Bowfer. 

That  it  lies  for  the  king,  feefrerogative  (P)  Though  the  king  has  prerogative  to  chaigc  the 

txecucors  of  an  accountant,  yet  he  ought  to  chaise  them  only  where  the  teftator  was  chargeable  ia  lav, 
in  one  of  the  3  cafes,  vis.  as  guardian  in  fixage,  bailifi*,  o(,  receiver.  1 1  Rep.  89.  b.  in  cafe  of  the 
carl  of  Deronihire.      \  •  ^' 

[3.  If  the  king  grants  the  land  of  a  nvard  to  another,  aid  a 
'  f  ranger  enters  upon  hil  poileffion,  and  levies,  the  profits  of  the 
*  [  142  ]  bnd,  the  grantee  may  have  account  againft  him.  1 1  H.  4.  ^5-] 
+  Br.  Ac-  [a*  If  *  razvifeifes  land  as  guardian  in  chivalry^  where  the  bnr 
count,  pi.  holds  of  him  infocage^  he  ihall  have  a  writ  of  accoimt  againft  him 
^c!-       for  the  profits.    49  E.  10.  f  loH.  6,  7.] 

S.  p.  For  he  that  feisea  in  fuch  manner  fliall  be  only  bailiff  to  the  infant.  F.  N.  B.  118.  (B)  in  Ae 
new  notes  *there  (a)  cites  a8  Aff.  1 3.  and  14  Aff.  10.  and  that  the  heir  ihall  have  account  againft  \am 
as  guardian  in  focage,  cites  10  H.  6.  7.  Per  Cott.  41  £.  3.  Account  35.  3a  £.  3.  Account  59.^ 
So  if  a  mtnjiijes  an  infint  as  guardian  inficage,  and  u  not  procbein  amy,  yet  adion  of  account  lies 
againft  him.    Br.  Account,  pi.  8.  cites  33  H.  6.  2.  . 

In  account  againft  a  bailiff  and  receiver,  it  is  a  good  plea  to  the  wnc  to  fay  that  he  was  guaroianta 
Ibcage  of  the  tenements,  &c.  Thel.  Dig.  173.  lib.  11.  cap.  53.  f.  13.  cites  Pafch.  3a  £•  3.  Ac* 
count  60. 

Account  was  brought  agamft  a  lord  by  tbi  tenant,  as  otcutUr  of  the  land  which  the  tenant,  now 
plaintiff,  held  of  the  deHendant  in  focage ;  and  the  dtf aidant /aid  tbat  tbi  ane^  btld  ofbtmim  cbivairy> 
by  which  he  took  it  for  ward,  judgment,  &c.  And  fo  fee  that  account  is  admitted  to  fio  againf  occu^ 
fier  of  tbe  land  v)itbout  frtvity  \  therefore  quaere  iftbe  defendant  migbt  bavefaid  bere  tbat  never  mt 
bail'^or  receiver  to  render  account  i  aad  if  ac«Ottiit  Uci  againft  peraof  of  a  lant  by  diflcifio.  Br.  Ac- 
count, pU  12.  citn  49  £•  3*  10*  ^     tc 
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•        f  J.  liA.fetfei  B.for  Us  nvard  in  cLivalry,  and  C.  tj  the  com-*    ' 

numd^A.  receives  the  rents  from  the  tenants  of  B,  to  the  ufe  of  the  r*  '"^^  *^ 
flaint'^j  *  though  he  was  not  of  tight  in  ward  to  A.  yet  he  (hall  •F«i.jii8. 
not  have  any  account  againft  C.  for  tic  rents  received  by  him,  ^— v^ 
becaufe  there  is  not  any  privity  between  them,  inafmuch  as  he 

received  them  as  fervant  to  A.    Dubitatur.  Pafch.  1 1  Jac.  B.  R. 

Morley's  cafe.} 

f  6.  If  I  deliver  money  to  B.  to  deliver  to  C.  to  my  ufe^  if  B,  gives  S.  P.  Per 

It  to  C.  no  account  lies  againft  C.  for  he  is  not  privy  to  the  ufe,  ^"*^*  s"®* 

bat  it  Hes  l^ainft  B.     2  H.  4.  i i»b.]  '  ~?,„77^ 

he  does  not  receive  for  mc  ndr  to  my  ufe.  Br.  Account,  pi.  7^»  cites  S.  C.  Brooke  fays.  That 
from  hence  it  feem?,  that  a  diHeifor  or  pernor  by  tort,  who  receives  to  his  own  ufe,  ihali  never  be 
eluded  to  account  j  for  the  general  iflbe  ne  unquc»  Ton  receiver  is  true. 

7.  VL  7l  feme  guardian  infocage  fakes  hujband^  account  lies  againft  But  Ibid! 
both.      F.  N,  B.    118.    (B)  in  tlie  new  notes   there   (a)   cites  fay«,  ac- 

\  baron  alone  for  the  profit  taken  after  the  coverture  \  but  for  thofe  ndcen  before  it,  lies  againft  both^ 

'1^       cites  8  £.  z.  Brief  847. 

8.  Though  the  power  sf  guardian  infocage  is  gone  by  the  infants 
takingjfi  hu/bandy  yet  they  (hall  have  accoant  againft  rhe  guardian^ 
if  he  continues  after.     F,  N.  B.  118.  (B)  in  the  new  nalcs  tberc^ 
(a)  cites   xo  R.  2.  Account  132.  but  thatiitt.  27.  Is  contra. 

^    4  £•  3.    Account  107.    12  H«  711  26.   6  £.  2*    Account  '20. 
29  E.  'J.  5.  contra.    V 

9.  In  debt  upo^eq/ifery  of  damages ^  iH^  a  good  plea  that  the  ^ 
jheriff  iku  levied  toe  money  by  fieri  facias  fued  thereof  by  the  plaintifF 

,        within  the  year,  by  the  beft  opinion  ;  and  if  ke  has  not  delivered  " 

them  to  the  court  nor  the  party^  the  plaintiflF  mayMhave  aftion  of        ^ 
account  againft  the  {hAff>  as  it  feems  there.     Br.  Dette,  pl.^3.  ^ 

cites  1 1 H.  4.^8.    •  .  ^       .  * 

10.  Account  lies  not  againft  a  di/feifor.     Y.lJjfi.  *ti8.  (B)  in  s^p.  Fof 
the  new  notes  there  (a)  cites  33  H.  6 JR.  2  H.  4.  12.  ^}}^  ^ 

■Dl  avoid  defcents  for  his  ^|fure,  anffiro  the  defendant  totft  ^ever  bis  recet^  to  render  account ;  for 
this  HttBot  be  without  privi^Ki  law  or  in  deed,  as  b^aflignment,  or  as  guardian,  &c.  or  bv  pretence  of 
tfa^efendant  to  the  ufe  of  the  piajntiff,  .and  not  vibere  tbe  defendant  cla'mu  to  bis  own  a/e  3  for  thei« 
tbe  plea  is  true.  Never  his  receiver  or  bailiff  to  accounu  &c.     Br.  Accompt,  pi.  89.  cite^  M.  x. 

I  ft.  He  who  taJtes  the  profits  de  fon  fort  demefncy  fliall  account  One  that 

thereof  J   per  Pigot.  Quaere.    Br.  Accompt,  pi.  76.  cites  22  E.  f^^red 

4*   S*  titlexnxo 

•         houfec,  was  decreed  to  account  for  the  rent.    Fin.  Rep.  285.  HiU.  29  Car.  2.  Lifter  v«  Lite* 

12.  Guardian  who  cannot  fell  fhall  account.    Br.  Account,  pi.  94. 
cites  10  H.  7.  6. 

13.  If  a  man  claims  to  be  guardian  of  an  infant ^  and  is  not 
guardian^  and  enters  and  occupies,  aciion  of  ivajle  liesy  and  there'' 
fire  oBion  of  account j  as  it  feems ;  and  contra  where  he  enters  as 
trefpajfor.     Note  a  difference.     Br.  Account,  pi.  93. 

14.  If  a  man  holds  certain  lands  of  me,  by  thefervice  of  being  my   L    '43  J 
huliffofmy  manor ^  I  fhall  have  account  againft  him,  though  he 

liever  took  the  profits,  becaufe  he  is  my  bailiff  by  liis  tenure  \ 
Vol.  L-  M  per 


i 


143  .  Account,  .        ,      ^    ' 

»  

per  Fitih*.  F.  N.B.  116.  (Q^)   in  the  new  notes  there  (c)  cites   , 

18  H.  8.  5.       . 
One^enxend        'S-  Kont  inters  wto  lands  claiming  by  devifey  "where,  in  truth, 
by  colour  of  the  land  devifed  is  entailed y  he  {hall  not  be  enlarged  in  account,  &c. 
Lt^*  icd  -Adjudged  Le.  266.  pL  357.     20  Eliz.  C.  B.  Anon. 

for  tlw  fpacc  of  %o  years ;  after  which  it  wjs  adjudged  that  the  will  was  void,  whereupon  the  perftn 
wKile  ri^hc  it  wjs  brought  account,  and  adjudged  that  the  a^ion  lay  not.  Dal.  99.  pi.  30.  cited 
per  Manwood,  u  the  cafe  o(  Moneux.    1  ■>       S.  C.  cited  Uw.  84.  S.  C.  cited  by  ^anwood  J. 

3  Lc.  24.  .     '         ** 

•  16.  If  I  retain  one  to  go  aboufmy  ituftnefs^  he  is  not  ^countable; 

per  Anderfon.  But  per  Windham,  if  I  Seliver  to  him  money  to 
dijburfe  infych  bufmefsy  he  is  accountable,  which  Anderfon  granted ; 
but  faid  that  this  is  not  in  refpeft  of  the  retainer,  but  as  he  was 
receiver  i  and  if  he  expends  more  than  he  hath  received,  he  does 
it  without  warrant,,  and  no  allowance  {hall  be  made  him.  Le.  219^ 
pi.  301.  Mich.  32  &  33  £liz.  C.  B.  in  cafe  of  Gawton  v.  Ld. 
Dacres. 

17.  Rents  taken  by  colour  of  a  title  that  Is  avoided^  the  receiver     j 
V  (hall  be  accountable  as  bailiff.     Chan.  Cafes  126.  JPafch.  21  Car. 

2.  Hele  V.  Stowell. 

18.  If  money  be  delivered  to  A.  by  B.  to  be  kept  witf^t  am 
*'  cotifiderJlhn  or  -reward  for  fo  doing,  if  A.  be  robbed^  he  is  dil- 

'  charged,  and  B.  {hsUl  bear  the  lofs,  contrary  tfe  Co.  Litt.  1 23.  88.  b. 
per  Pemberton'- Ch.  J.    2  Sfcow.   172.   Mich.  33  Car.  2.  BfR.  % 
King  V.  Sheriff  of  Hertford.  9 

•  See  Tit.*  19.  4  tj*  5  Ann.wnp.  16.  /  27.     A^n^^  account  may  k     » 

I^y-Gager  maintained  againjl  the  exuHdtors  and  adminiflrators  of^ery  guardian^ 
Page  ▼.'  '  *  ^^'^yi  ^"^  receiffer ;  and  the  auditors  appointed  by  0he  coufkJbaU 
Bvnsv  adminifter  an  mth^  and  examine  the  parties^  and  for  their  pains  fytve 
^  fuS  allowance  as  the  court J!>all  adjudge  reafotkibU^  to  b^aid  by  the  party 

,  on  'ivfiofeji^he  balance Jl)all  be,  w 


See(C,)    '     [I 
pi.  4 


4^\  Agatnjl  nxipom  itiftes,  a^  by  whom.      ^  * 

iF  one  exectitor  rtqfvfcs  a  debt  of  the  ,te{lator,   the  oBier 
,     .  ^  cannot  have  accoiyit  againfl*  him.     ri  H.  4.  79.] 

If  a  joint  [2.  If  two  merchants  have  goods  in  comfnon^  the  one  flialftiot 

xfterchanc^  havc  acco.unt  againtt  the  other.     11  H.  4.  79.] 

ilock,  goods,  or  merchandises  in  common,  to  their  common  profit,  one  of  them  fiamtng  htmjtlf'9 
merchant  Jballbav*  an  account  agahj^  the  other ^  Mamimg  hima  mtrcbiintf  and  iball  charge  him  as  recepta| 
denariorium  ipfius  B.  ex  quacunque  caufa  &  contractu  ad  communcm  utiiitatem  ipforbm  A.  &  ^  prP 
v«iiien*  ficut  per  legem  mercatoriam  rationabi liter  mondrare  poterit.  Co.  Litt.  lyz.  a.  —  F.N*B< 
]t7.  (D)  S.  P.  accordingly.  And  ibid  (£)  fays  tiiat  tlte  executor  of  one  merchant  fhali  have  ludi 
writ  againft  the  other  pnerchant,  but  not  againft  his  executors. 

Where  2  tenants  in  common  of  goods  are,  and  the  onetyf  them  Mis  the  goods  to  the  other  to  merchofdixt 
ttd  cemmunem  utUitatem  corundem,  he  who  bails  ihall  have  writ  o(  account  a^aioft  the  other.  Thel* 
Dig.  27.  libt  2.  cap.  3.  f.  13.  cites  Hill.  10  H.  7*  it. 

See  (C)  [3«  If  one  receives  money  to  the  common  profit  ofhimfelfand  J.  S. 

pi.  J.  If  J.  S.  {hall  not  have  a  writ  of  account  againft  bim.  See  14  E.  3- 
\fw!^''^  Account  70.     Contra  20  E.  i.  Itinere  Cornubiae,  Account  27.]* 

#«  mj  uje^  I  suy  have  a£t;oa  of  accouoC  agai&ft  W*  N.  of  it ;  per  Wmg.   ft  BlUiog.    Quod  odh 

BCfatv* 


^  0fcount«  *i44 

* 
\     BegatDr.    Br.  Aceompt,  pi,  6r.  cites  36  H.  6.  to.  and  Lib*  Fnt.  53.  t^b^ftJie  may  have  •Aion  o( 
debt;  Hot  Brooke  makes  a  quaere  thereof.  ■       Godb«  110.  in  Clark'^  cjiCt,  it  is  held  that  he  maj 
kne  debt  or  account  at  his  eledion. 

[4.  If  a  general  receiver  of  J.  S.  througj^out  England,  wahs  jf.  Z>; 
lis  deputy  receiver  in  one  county,  and  the  deputy  receives  feveral 
things  by  force  tliereof,  and  the  general  receiver »tnakes  up  his  ac^ 
count  thereof  With  J.  S.  he  may  ^ftcr  have  a  writ  of  account  againlt 
his  deputy  for  the  faid  things,  though  before  the  account  was 
*  made  by  the  genera!  receiver  the  deputy  was  in  a  manner  receiver 
to  J.S.     II  R.  2.  Account  48.2 

.  [5.  So  zjherij^  m^yih^vc  an  account  agaitijl  his  deputy  ;   for  he 
himfelf  is  acfeuntable  over  to  the  king.     1 1  R.  2.  Account  48.] 

"6.  li  z  receiver  or  bailiff  makes  a  deputy ^  yet  the  aftion  of  ac"  And  the  im- 
countjball  be  brought  againft  the  receiver  or  bailiff  .themfelves^  and  »n^'*f« 
mt  againft  their  deputies ;  for  the  deputies  receive  the  fame  to  ^^l^  ^ 
their  mailer's  ufes.     F.  N.  B.  i  J9.  (B)  '  j  count 

againft  his 
deputy.  Note,  he  furmifcd  that  he  bad  accaHnted.  F.  N.  B  1 19.  (B)  in  the  new  notes  there  (b) 
\  cites  4E.  3.  17.  &  S.  1 1  R.  2.  Account.— Though  in  the  cafe  of  the  k'wg  he  may  have  an  account 
'againft  a  clajt  of  m  furveyor  of  the  onin^Rce^  for  money  delivered  by  the  Airveyor  to  the  clerk,  not- 
withftanding  a  want  of  privity  j  jct  it  is  otherwise  in  the  cafj  of  a  coKim^n  ferfon  ;  for  if  any  receiver 
ni^kes  one  his  deputy,  the  principal  ihall  not  have  account  againll  fuch.  deputy.  4  Le.  32*  pi.  89* 
33  "EMziin  the  exchequer.     The  Queen  v.  Painter.  . 

I        7.  J^v)o  purchafed  a  manor  for  Hfcy  and  one  cfjhem  tool  upon  him 
p   to  ke  baiiff  to  the  other.     No  accoufit  lies.     F.  N.  B.    117.  (D) 
,'^marg,  cites  8  E.  2.  Account  115.  and  21  E.  3.  Account  66* 
\    3pE.  I.  Accoiiht  1 2|fa -  •  *  .*    ' 

•.  8.  Account  lies  againft  an  ahkot^  notoithftanding  tlic  receipt 
Vfos  if  his  pedeceffor.    'F.  N,  B.   117.  "(T)  marg.  cites  2oiE.  3* 
I       Account  78:  ^  , 

9.  Succeffor^  prior  of  abbot,  or  mafter  of  an  hofpital,  (hall  S.  P.  TheL 
have  account  againft  ^e  predeceflbr's  bailiff  or  receivcj.   F.  N.  B.  ^^8'  ^'^-  '  • 

/T7V  .°  ^  /  »  cap.  17.  pi* 

117-    \^)  ,  •        ^  *■  ^     9.«itesHiiL 

31  E.  3.  Accorapt  57.— F.  N.  B.  117.  (C)  n  Ac  new  notes  there  (a)  cites  S.  Cf.  and  Accompt 
^     A  19^    ^ut  chat  it  is  contra  of  an  ^«fr,  aiuicitcs  19  B>  f*  Account  56.  » 

10.  AHatliffhzW  not  have  an  account  agaifj/I  his  fkafer  fcr  a 
furplus  on  account.  F.  N.  B.  1 16.  (  Q[^)  in  the  new  notes  there  (c) 
Otes  41  £.  3.    Aecount  33.    Quxre. 

I  12.  Account  as  receiver  of  money  of  D.  and  S.     The  defendant 

'     faid  as  to  the  receipt  in  D.  that  the  plaintiff's  father  had  land  there, 

\  and  infeffed  the  defendant  of  it  ////  the  plaintiff  came  to  full  age,  and 
the  receipts  were  during  the  nonage ;  judgment  fi  aftio,  &c.  And 
l&  t9  the  receipt  in  S.  ^  1 8/.  by  the  hands  of  B,  he  faid  that  B.  gave 
the  18/.  to  him,  abfque  hoc  that  he  received  it  to  his  ufe;  and  it  was  " 

held  no  plea,  but  fhall  plead  the  ufual  iflue,  that  he  was  not  re- 
ceiver, &c.  by  the  hands  of  tltc  faid  B.  and  fo  he  did.  Quod 
nota.    Br.  Account,  pi.  24.  cites  2  H.  4.  12. 

13.  ASion  of  account  does  not  lie  againft  executor.     Br.  Ac-  But  if  he 

•^  .  TT  ^'•'  account 

count,  pi.  25.   cites  2  H.  4.  13.  wheic  he 

need  not,  he  fhall  be  changed  of  the  goods  of  thc^dcceafcd.    Br.  Dette,  pi.  5Z.  cites  S.  C S.  P. 

by  a  common  perfon.     Br.  Accompt,  pi.  85.  cites  Littleton,  Tit.  Socage.     But  the  hng  may  have 
acc«uat  tgainft  exccutori.  ^ 

M  a  *4'  la 


F.  N.  B.  i^  li  detinue,  if  2  have  goods  in  common,  and  ti<  one  hath  the 

s!  p.^!!L  1^^^  ^^  ^'  f^  rr/fi/fr  account,  he  alone  ftiall  havet-the  a&ion  j  per 

If  2  tfr«  Tremaile.     Quod  nbn  negatur.     But  where  '2  hail>  both  (hall 

^fZjftf'  tavc  the  adlion.    Br.  ^cownpt,  pi.  32.  cites  ^^  12  H.  4*  18. 

goods,  and  otu  of  them  dtrtvers  the  mods  for  mereband'mt,  he  onJy  (hall  bnng  the  tQjom  Biwwn.  25* 
Atum.  1         See  Cro.  J.  410.  pJ.  lo.  Mich.  14  Jac.  lUR.  HackwcU  T.lbuftjnaa. 

So  where  a        *i  5,  Note  in  trcfp'afs,'  perPrifot,  that  the  ling  maytritig  aSion 
m'Ja^r'of  ®^  account  againft  one,  as  bailiff,  w&  occupied  of  bis  own  heai^      ' 
bis  won        Br.  Accompt,  pi.  8.  cites  33  H./S.  2*' 

Jteadf  I  ihaU  1^ 

have  a^ion  of  account  againft  him ;  contra  per  Moyle.    Ibid.  f 

Church.  1 5.  ^The  pari^oners  ftiall  w/  have  afliorfpf  aCQOunt  agamfi  the 

AaiihaU  churdh-wardenSf^but  thcj  may  make  other  wartlens,  and  the  new 
adiorf^f  •  wardens  Oiall  have  account  againft  the  firft  wardens ',  per  Need- 
*"°ir\J-*    ^^"^ '  <iudA  Bon  negatur,     Br.  Accompt,  pi.  71.  cite8^8^E.  4.  (J. 

predecoflbrs.    TheU  Dig.  lib.  2.  cap.  23.  pi.  3.  ** 

17.  The  pari/h^riefi  (hall  not  be  charged  for  the  (fferings  offered 
by  a  writ  of  account,  if  it  be  not  otherwife  agreed  betwixt  theiB» 
&c.  Fof  the  clerk  holds  the  veflel  in  which  they  are  put.  F.  N< 
B.  119.  (E)  cites-'d  E,  6.  pi.  7.  ^4 

18.  If  a  man  have  caMfe  to  have  an  account  againft  one  as  ^ 
bailiff  or  received,  if  he  dies  his  executors  Ihall  have  the  acUon.^  * 
F.N.B.ii7..j(qj  .  «  * 

r5ar]F»N.        19.  If  the  hujband  has  received  the  profits  of  the  wife^s  hnds^    I 
ft.  1J9.  (A)  and  dies,  the  v^ife  flialf  ]|t^  hav#  a  writ  of  account  of  the  profit!^ 
•iK)te8\hcr€    nor^of  the  rents,  during  the  coverture,'  againft  tfte  huflfcnd't 

{i)  fays,  fee   execUtOTS.      F.  N.  B.  IlJL   (A)  *  f 

II  R.  2.  '  '^    , 

Account  49*  that  for  rent  iiTuing  out  of  a  freehdid  by  one  [j  firangtt]  dui^g  the  coverture,  thtfem 
JMI  bave  aaouat,  M  not  tb»  bufiand's  executors*     Contra  of  other  receipts,  ^ 

20.  Two  are  parcenen$  of  merchandizes  in  one  Jhip,  and  tme  of 

theni  appoints  a  foBor  of  all  the  merchandizes,     h  was  movej^^ 

and  not  deAied  by  the  juftic^,  that  both  of  them  nusjhSfc  feveral 

.  writs  of  account  againft  him,  or  they  niay  mn  in  one  writ  efac-' 

cotmt,  if  they  pleafe.     But   the  reporter  lays,   qusere  of  that^ 

'  «  Godb.  90.  pi.  10 f.  Mich.  28  &  29  Eiiz.  B.  R«  Anon. 


But  It  IS 

ijtbeiwuife 
wlieie  two 


(E.  2)    Where  feveral  muft  joint 

I.  X^HERE  there  are  t  jointenants  of  a  manor,  they  ought  to 

^^    join  in  account  againjl  the  bailiff  6i  Hit  manor,  notwith- 

ftanding  the  bailiff  was  made  by  one  of  them.     Thel.  Diff.  26.  lib. 

tenants  in  !•#*•  ^jr-i-n  avr'n  S 

ermKonzre      2.   Cap.  2.    f.    1 8.    CltCS    Mlch.    I3  £.  2.    dXld   Hill.    IJ    £.    2.    Ac« 

of  a  manor,     compt  1 1 8,  I  T9. 

and  the  cr.e 

psakes  hini'xff fwr  bimfelf  alsntj  who  adminifters  for  him  alone*     ThcL  Dig.  26.  lib.  2.  cap.  2.  f.  if« 

cites  30  £•  I.  Itiii.  Cornub.  AcctmpC  127.  and  ra^S,  fee  Trui.  39  £.  3.  fdi.  19.  where,  in  account 

againft  a  commf'ti  bailiffs  he  fnld,  that  ibe  manor  lyas  Uajed  tp  tbe plaintiff f  and anQtber  Mvbo  it  Jt^^  4fuf 

Tnatii  2  his  executors  r.ot  ramtdj  judi^ment,  &c. 

it  a.  It 


i 
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2.  It  was- awarded,  that  where  2  have  wines  in  cdinl^,  and 
lilt  one  oi  them  Ao//r  /A?  %uines  to  aftranger  to  felly  the  bailor  alone 
ihail  have  a£iion  of  account  againft  the  bailee.  Thel.  Dig.  26. 
lib.  2.  cap.  2.  f.  2d.  cites  Trin.  43  E/^.  ai.  tod  fays,  fee  Trin. 
ji  E.  1^  Accompt  126.  and  12  H.  4.  ^8.  ^ 

*3.  Where  ,one  was  receivepHo  a  feme  fole^  and  ziterjhe  todk 
baroHy  and  /:6^^  affigned  auditors^  it  was  the  clear  opinion  of  the 
court,  thatlhcy  might  join  in  writ  of  debt  of  arrearages  Ot  ac- 
count. Thel.  big.  3Q»  liU  2*  cap.  5.  f.  24.  cites  Mich*  16  K 
4.8.  ^ 

(F)    How  k  ihau  be  brought.     By  what  Name^  as 

BaiUfn 

[l.     "^ONE  ftiall  be  charged  in  account  but  as  guardian  in 
^ ^    focage,  bailiff y  or  receiver,  Co.  1 1.  Earl  of_  Devon  89.  b.] 
\7.»  If  a  man  delivers  goods  to  another  to  felly  and  he  fells  them  Br.  Ac- 
agcordingly,  and  receives  the  money,  the  bailor  ought  to  charge  *^®"P^  ^* 
him  as  bailijfy  and  not  as  receiver.     46  E.  3.  b.  9.    Fbr  he  ought  %Jz!^ 
to  be  allcKred  for  his  colls.   43  E.  3.  2i.'b.  13  R.  2.  Account  50.  Finch.— • 
Quxrc  ^n.  6.  27.t  *      •  ^^^;;,  ■ 

1%.  bites  S.  C.-.— F.  N.  B.  ii6.  (QJ  in  the  pew  notes  there '(c)  S.  P.  [but  feems  to  be  miC- 
printed]  dtp  41  £.  3*  21.  46  E.  3.  9.  4li-.  6.  ay.  Account  as  rtceiver,  and  counted  that  bg 

kiSkd  to  bhi 7.  tuns  of  wine  to  fell  for  hlm»  and  be  reteh/ed ofj.'iou  and ^  IV.  101.  and  y  anotber 
ibe  rtfi,  and  did  not  finw  by  wbcfe  bands.  Sec,  And  per  cur.  he  ought  to  mew  by  whofe  hands  In  ac« 
OMnttt  asreceiTer,  and  if  be  cannot  put  it  in  ceftfiftf  be  i0f  bring  writ  efacciunt  againft  bim  at  bis  bdllifff 
and  C(Mp|c  of  theibailment  of  the  ftufF  to  merchandise.  Quod  nota.  And  per  cur.  If  the  fum  of  the 
receipt  De  13  s.  or  other  fum  under  40  s.  yet  the  aBion  does  n§i  He  before  the  fienff-,  quod  nota  \  and 
the  aeafon  iiecms  to  be,  becauji  a  ft>eriff  cannot  aff^  auditors,     Br.  Account,  1^.  14.  cites  43  £•' 

**  Actonot  as  agah^  receimfr^  and  counted  of  receipt  by  dhverfe  baxds  of  dlverfe  turns,     Rolfe  demanded 

judgment  of  the  writ;  for  Xht  plaintiff  noas  poffejfed  of  12  truels  of  wood,  and  bafftd  tbem  to  tbe  defnd^ 

met  to  feiif  and  f»  render  accctfit  of  the  money  arifing  therefrom,  faving  to  tbe  defendant  reafonable  efts 

fir  bis  labour f  and  cofis  of  it ;  by  wbicb  be  fold  to  tbe  pq^s  comprifid  in  tbe  count,  and  for  tbe  fums  in 

t^the^oimty  in  whicli  cafe  he  ought  to  have  action  of  account  againll  him  as  baili/Fy  and  not  as  againft 
lesiTerj  Se  adj^matur.     But  Broolce  fays,  it  ieems  that  the  law  is  with  jloife  ^  for  it  do^s  net  lie  as 

^■^gainft  rtcef9trf  but  vibere  tbe  fums  are  afcertaiH0  at  tbe  time  of  tbe  ccrftituting  of  bim  to  be  receiver.''^ 
—  Br.  Accompt,  pL  53.  cites  4  H.  6.  27.  But  where  ftuff  is  bailed  to  f.ll,  and  to  render 

account^  there  it  is  not  certain  till  they  are  fold,  and  that  he  has  received  \  an^d  alfo  in  account  as  bai- 
lifi  he  ihall  hafe  certain  allowances  fdt  his  labour,  wbicb  is  not  allowable  in  acccunt  againft  receiver* 
Ibid.  I 

[3.  If  a  man  hath  a  tavemer  to  fell  his  goods,   he  ought  to  Br.  Ac- 
cimgc  }ma  as  iaUif.    46  E.  3.  3.  b.]  T^'^J's. 

C. per  Finch. 

[4.  If  a  man  makes  another  bailiff  of  his  manor,  he  ought  to  Br.  Ac- 
be  charged  as  bailiff,  and  not  as  receiver,  becaufe  he  ought  to  ap-%  compc,  pi. 
prore.    9E.4.4o.b.]  s^-^J^s'* 

P.  does  not  appear.  F..N.  B.  ii6.  (P)  S.  P. 

[5.  If  a  man  makes  another  receiver  of  all  the  rents  of  his  te-  s.  P.  Br. 
DantSythe  writ  (hall  be  againft  him  as  receiver^  and  not  as  bailiff;  ^"^^^^cite* 
for  he  cannot  approve,    o  £.  4.  40.  b.j  s.  c 

^*^  ^        -F   -T  .i  F.  N.  B.  116.  (p)  s.  P. 

M  3  C6.  I^ 


*i47  *       5"<'"'**' 

S.  P.  Br.         ,[(S.  If  a  man  alleges  a  fpecial  prefcrlpiion  that  a  bailiff  ought  to  hi 
^^^^^^^^^  found  for  himy  as  th^t  there  ts  a  borough  within  his  manqr^  within    ., 

S.'c' which  he  hath  part  of  the  market y  and  a  court  of  piepowders ^  &c. 

ThcplaintWr  and  that  the  defendant  is  bailiff  ^thereof  and  received  ^he  profits^  &c. 
^c  defend*'  though  it  appears  that  he  ought  to  do  nothing  but  collcft  the 
ant  was  haU  fcc-farms,  ifl'ucs,  fines,  and  amerciaments,   tfcc  which  arj  ccr-    \ 
liffofb'xibo'^  tain,  *  yet  becaufe  he  is  na^ed  bailiffs  he  ought  to  l>c  namcch 
from^Midi    according  to  the  name '-that  he  had  by  prcfcription.     9  £.  4*   ' 

fuch  a  year,    4^.  b.  j  • 

for  one  whole  i      *  ' 

year,  &c.  and  bad  pc^ver  ofllajing  tht  tenementt  parcel  of  the  f./td  ^rcugby  and  coUeSling  the  reru^  &c.  ' 
du4  to  the pfaint'iffj  ratiane  bkrgi  i'lit^j  Sec.  The  defendant  pleadcdt  thot  at  the  time,  Arc.  be  Hoatrf 
ce'every  Sec.  shj^ue  boc  that  be  'was  lai'tj^*  At  the  nifi  prius  was  given  in  evidence  a  citftom  time9at9f^ 
mindf  within  the  borough,  ro  cboofi  one  of  the  tenants  at  the  borough  cou<L  to  hs  pot^eve,  tacoUea 
the  rents  rationt  tenune  fuar,  when  his  turn  Hiould  cooie,  who  uicd  to  account  bstore  the  auditon  of 
the  plaintiff  and  his  predeceflbr,  to  have  allowance.  Sac,  and  th'at  ihi^deferdant  iSJ^f  ele^^  fuch  a  day 
at  fuch  a  court  to  be  pprtreve  rarione  tenurae,  viz.  to  coU^  the  rents,  Sct»  for  Ibac  year,  See*  The 
whole  court  held,  that  thh  evidence  did  not  maintain  the  a^ron-as  bjtiliff,  the  count  heing  genaral  ax  haU 
hff  of  tbe  plaintiff y  wherots  the  evidence  cbarget  hm  fpectally  rathne  ter.ura^  fo  that  the  coujit  jboM 
have  l/een  fpecial  siccording  to  the  matter;  whereupon  the  (.laintiff  purchafcd  a  new  writ  agalnft  thede- 
fendAnt  as  bailiff,  and  counted  Ipeciaiiy.  Kelw.  75.  b.  76.  a.  pi.  23*  Mich.  21  H.  7.  the  46botof 
Bukcfaft  V.  Horfwiil. 

S.  P.  Br.  ^<y.  If  a  Vfian  makes  another  bailiff,  of  his  hundred^  he  (hall  be 

plrX^citca  charged  by  the  name  of  -bailiiF,  becai^e  he  hath  the  lAme,  and 
s.  c.  per     may  approve,  as  to  fee  that  all  things  are  prefented,  &s^    9  .£• 

Littleton.       ^.  ^q.  b.] 

[8.  If  a  man  feafes  his  manor  ^rendering  renty  and  after  ntaleia  , 
bailiff  of  the  faid  manor,  and  he  receives  the  rent,  yet  he  (hall  not 
'   "        be  charged  as  bailiff,  but  as  receiver,     Mich.  3  Jac.  B.  R.  be- 
tween Cage  and  Peacock,     Agreed.] 
See  (H)  pi.        [p,  A  receiver  that  never  takes  upon  him  to  be  a  bailiff y  cannot  be 
^Vcs^^L-1!!*^  charged  as  bailiff,  bccaufc  then  he  may  be  twdce  charged.     21  E. 
Jn  account     3*  6o.  41  %,  3.  Account  34.     Admitted  by  iflue,  and  alfo  in  ac- 
b^merchant.  count  as  bailiff  hc  fliall  have  allowance  of  his  cofts  and  cxpenccs, 
tor  "as  reV    ^'^i^h  he  fliall  not  be  allowed  where  hc  is  charged  as  receiver^ 

ccptorbono-    v^O.  Liltt.   1 7 2. J 
rum  Sc  mer- 

chaadizorum  ad  opmpotum  inde  reddendum,  and  fo  dccl^^rcd  nf  d'i>erfe  goods  in  particular y  hxxt  fays  «af 
by  whfc  bands ;  and  judgment  for  the  plaintiff  by  default,  quod  computet.  Then  the  defendant 
pleaded  «n  infufficient  plea  before  the  auditors,  whereupon  the  plaintiff  demurred,  and  had  judgment, 
and  writ  to  inquire  of  damai;e8.  It  was  moved  in  arreit  of  judgment,  that  the  declaration  was  ill,  be- 
caufe be  charges  him  as  receiver,  and  fjys  not  by  whofe  hands  j  and  that  in  this  cafe  he  ought  not  to  be 
charged  as  receiver,  but  as  bailiff,  he  being  to  merchandize  with  the  goods,  and  fo  to  have  his  expences, 
allowances,  and  fa£lorage,  and  judgment  in  account  as  receiver  is  no  bar  in  account  as  fador.  Bat 
a^udged  for  the  plaintiff;  though  HaL*  faid  he  ought  to  be  chargtrd  as  biiliff;  but  thie  ought  to  be  by 
demurrer  upon  the  declaration,  which  is  now  paffed  by  the  judgment  quod  computet.  2  Let.  126. 
Hill.  26  &  27  Car.  2.  B.  R.  Burdet  v.  Thrulc 3  Kcb.  387.  pi.  7S.  S.  C.  faya,  the  de- 
fendant fhould  have  demurred  to  the  declaration,  and  judgment  for  the  plaintiff.  Ibid.  435.  pU 
41.  S.  C.  fayt,  that  the  being  charged  as  receiver,  and  not  as  bailiff,  ihould  have  been  excepted  to 
before  the  auditors,  or  on  plea  of  ne  unques  receptor,  or  have  demurred  fpccially ;  and  thU  being  lAer 
2d  judgment,  and  error  depending,  the  exception  comes  too  late  ;  and  judgment  for  the  plaintiff'. 
Mr.  Danvers,  in  a  nou  on  this  plea,  fays,  that  this  muft  be  fpecially  pleaded ;  and  fo  he  fnppofes 
this  cafe  in  2  Lev.  126.  muft  be  intended,  though  faid  the  advantage  muft  bb  taken  by  demuner  to 
the  declaration* 

Br.  Ac-  [10.  A  mam  may  be  charged  as  bailiff  and  receiver  of  feveral 

compt,^pL     things  in  one  aBion,     43  E.  3.  i.b.  27  E.  3.  79.  44  E.  3.  Account 

c^btifs. '  3'-  44  E-  3-  »•  41  E-  3-  Account  34,  32  E.  3.  Account  6.J 

Vm  Ui^cs  not  ap^>ear. 

If 
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> 


ir^jiun  xtTtfl^f  cne  bis  lallifft  &c.  mnd  alfo  bis  1 
hiUliF,  md  aifo  as  recehtr.     F.  N.  B.  116.   (P)  ^ 


nce'wery  then  he  Ihall  bare  account  ^ainft  hlin  ai 


^         -  Accdtni  ofreceipn  of  a  mancr  jft  Rye,  which  is  one  of  the  cirftic  portSf  and  the  ttctipt  ^s  i^rjf  1. 

w  tkt  caf'u  of  Rye,  Mhere  nery  caftle  is  of  tbe  county,  and  cf  tbi  ptildable,  though  it  be  ia  the  iTanchile  | 

and  for  ibis  part  be  ^ftnted  againji  b'.m  as  bailiff ^  at.d  of  the  r>jt  as  rimiver  of  tbe  money  ;  jujd  thercfbts 

for  chis  ^Ax.  the  court  was  oufted  of  jthe  jurirdi^ion,  and  had  jarifdiAion  of  the  reft.   Br.  Jdrifdidion, 

p2. 94.  cite«  49  E-  3«  24.  •*  ^ 

'M         Amount  was  brought  ajulnft  S.  as  baU'ifFand  receiver  'sftbe  manor  ^f  !>•  bat  /hewed  only  that  be  was 

^ailj^  thereoi^  and  foundTor  the  plaimlff.     It  v^as  moved  that  the  iL-ciaration  was  not  good,  becaufe 

^    IK  petios  p9  ebsrge  againfi  .bhn  as  receitH'r.     Sei  non  allocatur,  it  being  ftvire  for  tbft  defendant's 

'     benefit,  a'qd  therei'ore  adjudged  for  the  plaintifi'.     Cr4l  C.  240.  pi.  25. 'Mich.  7  Car^  B.  R.  Weilt 

V.  Some.  • 

^       II.  U  a  man  enters  intofiy  land  to  tny  ufc^  and  rcceiixs  the  profits    '      » 
^thereof,  I*fhall  have  an  account  againll  him  as  bailiff,  t  F.  N.  B. 

.12.'  If  the  father  ficcuptes  the  land  of  an  infant^  which  the  infant '  [  148  J 
has  pnrchafedy  ot^ath  by  fkrchafe^  the  infant  Ihall  have  an  account 
againft  him  as  DailifF  of  his  knaS)  and  this  writ  of  .account  may 
be  fued  as  well  in  the  county  as  iri  the  common  pleas.     F.  N.  B.  , 

117. /B)    , 

137  If  the  defendant  is  charged  as  bailiff  tf  goods  ad  merchandi-^ 
zandutn^  he  fball  anftver  for  tbe  increafe^  and  be  punifbed  for  negli-^ 
gence ;  but  if  he  is  charged  as  receiver  ad  computanaiinty  he  ihair-  \ 

anfruer  fSt  the  incrcafe,  and  be  puniflied  for  negligence  ;  but  if 
he  is  charged  as  receiver  ad  computandum,  ha  fhall  anrweT'dirA 
'  Jir  the  money  or  thing  delivered.  Godb.  55.  pi.  6^,  Mich.  28  & 
29  Eliz.  B,  R.  by  Egerton  folicftor-gcneral,  in  cafe  of  Gomerfall 
Y,  Gomerfall. 

(G)     By  what  Name. 

Fl.     A  Surveyor  of  a  manor  cannot  be  charged  as 'bailiff  where 
-^     there  is  another  that  is  above  hinty  and  hath  the  care  and 
adminiftration  of  the  whole.     12  E.  3.  Account  75-]       . 

["2.  If  a  man  makes  another  bailiff  of  bis  woods  to  expofe  them  F.N.B.n6. 
to  falcy  he  may  be  charged  as  bailiff y  though  he  does  not  fell  tliem.  ^ ^  ^^^ 

34  E,  3.    Account  131.]  ,        there  (b) 

cites  S.  C.  and  fays,  fee  9  B.  4.  40.  9  £.  ^.  37. 

[3.  An  apprentice  by  the  name  of  apprentice  is  not  chargeable  Ibid,  dtes 
in  account.     Co.  11.  Earl  of  Devon  89.  b.l  W\  *** 

(D)  7  H.  4.  14.  b.   ;  S.  P.  per  Fenner  J.     Goldib.  ]6r.  pT.  94.  Hill.  43£ltz.  Anon. 

S.  P.  ¥•  N.  B.  119*  (D)  in  marg.  cites  6  £.  3.  3.  Account  101.  and  %  £.  3.  Accdunt  94.  At- 
count  as  receiver,  the  defendant  (aid  that  he  was  his  apprentice  \  and  00  plea,  but  he  was  ibxced  to 
aafwer  to  the  recdpt. 

4.  Ballivus  domus  Ihall  be  charged  for  goods  delivered  to  him 
as  bailiff  in  account.  F.  N.  B.  ii6.  (P)  in  the  new  notes  there 
(b)  dtes  2  R.  2.  Account  46. 

5.  Account  is  maintainable  againft  a  fervant.    Per  Fenner  J.  The  mafter 
Goldlb.  161.  pi.  94.  Hill.  43  Eliz.  Anon.  (haiihave  « 

*      ^^  ^'^  J  wnt  oi  ac- 

lOtint  aiamfi^afervant  who  ii  fent  to  receive  •  money,  &c.  if  be  be  reefer.    F.  N.  B.  1 19.  (D) 
♦  If  they  aie  not  in  a  bag  fcalcd.    ibid,  in  the  new  notes  there  (d)  cites  49  E.  3.  zo.  8  E.  3.  261. 

M  4         •  ^*  Churchm 
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But,  per  ^.  Cburck-wardms  arc  more  than  bare  receivcrsr  an<kii«c  in  all 

a  church-  *  ^^cfpefts  bailiffsj'  and  therefore  fliall  be  allowed  their  cxpcnccs 
warden  mift  and  furplufage  in  cafe  their  expences  Q)it-balanced,  &^     Per* 
be  charged    cur.  dearly.     10  Mod.  23.  Pafch.  10  Ann.  B.  R.  Biibop  and 
Eagle.  •  ♦ 


4 


as  receiver. 
XI  Mod. 
J87.  S.  C, 


(H)   . How  it  ihall  be  fcrought.     By  xvfiat  Pfapenc  )*j 

fhall  be  charged  as  Receiver. 

*         [l.   TF  y.  S.  is  obliged  to  me  with  conmtion  for  the  pajmeni  #f|a 
^  '  •      -■•  fmall  fum,  and  /  deliver  this  to  another  to  receive  what  hc# 

«  can  of  J.  S.  if  the  bailee  delivers  the  obligation  to  J.  S.^^uithout  re- 

ceipt of  arty  money  from  him^  I  cannot  charge  the  h^^  as  receiver, 
for  he  did  not  receive  any  nioney|>  and  Jifo  I  caiWDt  j8  fortl^  a 
C  '49  3    certain  fum  as  I  ought  in  fuch  aftion,  and  therefore  I  am  put  ^ 
*  to  my  writ  of  detinue,     2  R.  2.  Account  46.] 

[2.  If  a  man  receives  the  rent  due  from  my  leffee  for  ttci  o§  my 
tenants,  an  account  lies  againft  him  as  receiver.      11  R.  2.  Ac- 
count 49.  6  R.  t.  Account  47.  per  Brough,  and  Belknap  is  not 
•    '         contrary  thereto.] 
See  (F)  pi.         [3.  A  bailiff  cannot  be  charged  as  receiver^    becaufe,  if  he  be 
9.  s.  c.  and  tfaarged  as  bailiff,  he  (hall  upon  his  account  have  allowance  of  has 

thcrt. charges  and*  expences,    of  which  he  Ihall  not  have  allowance 

A  man  (hall  where  he  is  charged  as  receiver,  and  alfo  becaufe  there  is  fo 
of  account  *'  ^^i^^^^l  ^  difference  between  a  bailiff  and  a  receiver^  that  he  cannot 
againft  one  plead  when  he  is  charged  as  bailitF  that  at  another  time  he  was 
as  receiver,  charged  as  receiver  ;  and  tlierefore  if  this  writ  to  charge  a  bailiCF 
ought  to  Aie  **  receiver  fhould  be  allowed^  he  fhould  be  twice  charged  for 
the  writ        the  fame  thing.     21  £•  3.  60.  41  £.  3*  Account  34.  admittc4 

againft  him    per  iffue.] 

asbailitfor 

guardian  in  focage.     Thel.  Dig.  51.  lib.  6.  cap.  4.  f.  6.  cites  Pafch.  18  E.  4.  2.  4.  and  fa/s,  ftt 

Trin.  4  H.  6.  26*  ^  • 

^g^^H'^i'  l^'  ^^  ^'  ^^  indebted  to  J,  in  2ool.Nand  J.  appoints  C.  tott^ 
•  1*  ^*-  '  *  quire  and  receive  of  B.  the  200 1,  and  B,  alfo  appoints  C,  to  bormo 
•Fol.  120.  'A  and  to  pay  it  *  to  A.  and  after  C.  borro*ivs  it  of  a  ftranger^ 
y.  ^*^^  ^  B*  to  pay  to  A*  and  he  appoints  his  wife  to  pay  it  to  A.  and  after 
ixjac.s.c  B.  gives  bond  for  the  money  to  the  flranger :  in  this  cafe  A.  may 
widiifg^ly!!!  ^^^^  *  ^"^  ^^  account  againft  C.  as  his  receiver  by  the  hands  of  B, 
Browni.  26.  fd:  C.  was  a  fervant  as  well  to  A.  as  to  B.  and  he  received  it 
^'P\^i'  ^s  the  money  of  B.  to  pay  over  to  A.  though  it  docs  not  appear 
the  puintiff.  ^^^*  ^^^  ftranger  paid  it  to  C.  to  the  intent  to  pay  it  over  to  A. 
—Hob.  36,  Hob.  Rep.  between  Harrington  and  Deane^  adjudged  uppn  a  fpo 
S^cUa  ^  ^'  ^*^  verdi£l,  lo  Jac.  b.  For  inafmuch  as  C.  wa;^  appoirjted  by  A. 
that  though  to  receive  the  money  of  B.  and  he.  received  it  by  the  appoint- 
thc  hooka  of  ment  for  A.  it  was  the  money  of  A.  and  the  property  in  hixn, 
otJerbookJf  *"^  ^*  cannot  charge  him  in  an  account  for  it.] 

are,  that  if  A.  deliver  monry  over  t3  B,  to  deliver  and  pay  over  to  C.  that  in  thi?  oafc  B»  Is  anfwcn»Ut 
to  2  anions  of  account  conditionally,  as  the  books  arc,  ycc  as  this  cafe  is,  B'.  could  never  have  bad  aa 
•dlion  of  accouot  againft  C.  for  Lis  money,  bec<iuie  he  bad  put  himlclf  out  of  the  property  of  It  by'ap- 

poinouig 


t* 
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foSndttg  C«vMp7  ^t  <^^^  ^^^^  A*  ^<^  ^^*  ^^^>  ^>>^  A*  ^'^  accepted  It  and  nude  it  fall  iatuftdion  bf 
L    #    appoinfio^  C.Td  recdve  it  by  the  hands  of  B*  aad  C.  had  received  ic^to  that  intent,  and  ia«xecouon 
cfal!  parts  of  that  agreement,  and  fo  ail  parties  were  bound  by  It. 

p         5.  The%account  of  guardian  in  focage  is  only  for  the  iflues  of 
^  the  land  %  for  if  he  receives  other  moniesi  he  fhall  be  charged  as 
receiver.     F.  N.  B.  118.  (B)  m  the  new  notes  there  (a)  cites  32 
*  £.  2^  Account  6q. 
§       &  AcpoAit  agknji  ^  feme  file  ut  reoeptrixy  and  the  writ  aWarded 
I      good.  ^S&,  ut  baUiva  s  quod  nota;  and  if  it  be  not  good  form^ 
^    yet  when  it  pafles  ^he  Chancery  it  is  good.     Br.  Faux  Latin^  pL 
^0.  cites  19  d.  4/5.  •        ^ 
'  f.'  A  man  fhall  have  a  writ  of  account  againft  one  iis  bailiff 
or  receiver,  where  he  was  not  his  bailiff  or  receiver ;  for  if  a  man 
^     receiver  money  &r  mj  ufij  I  fhall  have  an  account  againft' him  as 
receiver  \  ffir  Wk  man  delivers  money  unto  another  to  deliver  over 
wtto  hte,  I  fhill  nave  «n  account  agsunft  him  as  my  receiver.     F« 
Jl.  B.  116.  (QJ 

8.  An  account  againft  a  receiver,  is  when  one  receives  money 
to  the  dk  of  another  to  render  aH  account^  but  upon  his  account 
he  Jhall  not  he  allowed  his  expenses  and  charges ;  and  therefore  a 

.  man  cannot  charge  a  baiRff  as  a  receiver,  becaufe  then  the  bailiff" 
(hould  lofe  his  expences  an^  charges.     Co.  Litt.  172;  a.  (c) 

9.  After  judgment  quod  computet,  a  2d  judgment  was  given    . 
agaiaft  the  defendant  \  and  it  was  moved  in  arreft,  that  the  oBion  '    * 

was  bfought  againjl  the  defendant  as  receiver  of  goods  ad  mercbandi"    [  x^o  J 

zandum,  and  that  it  fhould  be  as  bailiff  of  goods,  and  a  receiver 

of  money  ;  and  that  fo  are  all  the  precedents,  and  material ;  for 

a  bailiff  fhall  have  his  charges  allowed,  but  not  a  receiver.     But 

it  was  anfwercd,  that  it  is  well  enough  j  and  cited  Fitzh.  Account 

47.  and  Roll.  Abr.  i2j.  575.  and  that  this  is  out  of  the  reafon  of 

the  difference,  becaufe  a  receiver  ad  nierchandizandum  fhall  have 

his  charges ;  and  fo  is  Co.  £nt.  42.  and  fo  it  is  but  matter  of 

form ;  ad  quod  curia  inclinavit.     Sed  adjomatur.     Freem.  Rep* 

378.  pi.  493.  Mich.  1672.  Bradenendv.  Greene.  .    , 

10.  In  account  by  one  tenant  in  common  againft  another,  as 
bailiff,  and  alfo  as  receiver  of.  fo  much  profits  of  the  lands  held 
in  common,  and  for  fo  much  money  by  the  defendant  received 
to  the  plaintiff's  ufe.  The  defendant  demurred,  it  not  being  zU 
ledged  oy  whofe  hands  he  received  it.  But  it  was  urged,  that 
this  exception  was  taken  away  by  4  &  5  Ann.  cap.  i6.  which 
gives  account  to  one  tenant  in  common  againft  another ;  fo  that 
it  appearing  by  the  declaration  that  they  are  tenants  in  conmion^ 
it  is  fufficient,  without  faying  by  whofe  hands  the  profits  were 
received.  Sed  non  allocatur ',  for  by  the  ftatute  the  one  cannot 
charge  the  other  but  as  bailiff;  for  by  the  common  law  account 
lay  not  for  the  one  againft  his  companion,  but  where  exprefs  au« 
thorkv  was  given  to  take  his  part,  and  then  he  was  chargeable  as 
bailiff;  but  now  by  this  ftatute  he  may  be  charged.  If  he  receives 
his  comp^ion's  fhare,  though  without  his  privity,  yet  he  ought 
to  be  charged  as  bailiff  by  the  exprefs  words  of  the  ftatute,  and 
caoaot  be  charged  as  recover ;  and  therefore  a»  the  declaration 

cbargi^s 


[3-  So  if  he  received  by  the  hand  of  the  ammtigne  of  thr| 

a.  S.C.and   _,,jnt;gr^.    47  £.  3.  16.]  » 


Of  if^e  aejenaunj.      15  il,  4.  lo.j 

w^'^Th*       '-^*       '^^^  "^^y  count  of  a  receipt  by  1 
^t;^L  of 'fyf  the  plaintiff.     *  47  E.  3.  16.  13  H.  4.  8/ 


'J56  account  ""    ^, 

charges  Mm  as  bailifF,  and  alfo  as  receiver,  it  ought  to'  be  (hewn 
by  whofe  hands,  as  itt  common  law  \  and  judgment  for  thed^ 
fendant»  Comyns's  Rep,  272..  pi.  150.  Mic^  4  GeoA.  Ctd. 
Walker  v,  Holyday. 

( I )     How  It  fliall  be  brought.     Byyotnj^  H^ds. 
What  fliall  be  faid  other  Hands,     r  ^ 

[r.   tF  the  defendant  received  by  the  hands  of  his  i3j/^,  this  is  ^ 
^  another's  hand.    43  E«  3-  33-] 
S.P.  Br.  [2.  But  if  the  defendant  received  by  the  hands  of  the  vhfe  if 

r^,^5i.  '^^  plairitiffy'  this  is  not  by  another^s  hand,  but  by  the  plaintiff 
citesrsE.V.  himfelf.     43  E.  3.  33.]  ^  * 

36.  Nor  this  ihaU  not  ouft  the  defendant  of  ^is  law. 
See  (K)  pi. 

the  note".*""  plaintiff.      . .        ^         . 

D    81   b.        r4*  ^^  executor  brings  account  of  a  receipt  by  the  harm  y 

I»l.'6o.piiich.  his  tejlator^  this  is  by  another's  hand,     43  E.  3,  33.] 

zElii.  S.P.     Anon, 

[5. 'A  man  may  count  of  a  receipt^by  the  hands  of  the  vift 
of  the  defendant.      15  E.  4.  16.] 

the  hands  of  the  iife 

s  feme,  and  does  not  name  her  the  feme  of  the  plaintift',  this  is  good.  Br.  Accompt,  pi.  r^.  cita 
S,  C— — The  baron  cannot  fuppcfe  ihe  receipt  to  be  by  the  hands  of  his  own  feme;  for  they  ai^ooe 
perfoA  in  law  3  and  therefore  thccc  the  cefcndant  may  have  his  law;  Br.  Accompt|  pi.  49.  cites  iS 
£.  4,  1 5« 

♦  See  (K)  pi.  I.  S.  C. 

Br.  Ac-  [y^  So  he  may  count  of  ft  receipt  by  the  hands  of  the  cm- 

*9?dtes  *      ^°*S^  ^f  the  plaintiff.     47  E.  3.  1 6.    13  H.  4.  8.3 
^  C,       ■■  S«  p.  Br.  Accounty  pl«  49.  cites  15  £•  4.  15. 

If  there-  [g,  So  he  may  count  of  a  receipt  by  the  hands  of  xi\zvnfi(ir 

kiledty*^'     ca^i^i^igne  of  a  franger.     47  E.  3.  16.] 

the  feme  of  another  man,  and  does  not  name  her  the  feme  of  her  baron^  it  is  ill,  per  cur.  Br.  Ac- 
fount,  pi.  19.  cices'S.  C.  but  Brooke  fays  the  cafe  is  ill  reporced. 

[9.  In  account,  a  man  may  count  of  a  receipt  by  the  hands 
of  2 grangers.     43  E.  3.  33.] 

[10.  But  he  cannot  count  of  a  receipt  by  the  hands  01  the 
plaintiff  himfelfy   and  a  Jiratiger ;    for  this  requires  two  iffucs» 

43  E-  3-  330  .     . 

[11.  So  for  the  fame  reafon  he  cannot  coimt  of  a  receipt  7 

the  defendant  himfelf  and  a  franger.     43  E.  3.  33.] 

pl.^199'.'^^'  ^^-  ^*  delivered  100  /.  to  B.  to  deliver  to  C.  for  the  relief  <f  X>- 

Cocket  V.  (»id  E.     In  account  brought  by  D.  and  E.  againft  C.  to  whom 

Robfton,  B.  delivered  the.  100 1.  the  nvrit  and  count  was  of  a  deHverj  by  the 

fudgm^t  ^''ds  of  B.     After  judgment  for  the  plaintiff,  it  was  qffignedjir 

:o  account,  error,  that  the  delivery  ought  to  have  been  alleged  to  be  by  the  hands  if 

but  s.  P.  as  j^  for  that  B,  delivered  it  as  hi&  fervant,  and  it  may  be  faid  the 

?3i  manner  ^Iclivery  of  the  matter,  and  the  receipt,  ought  to  be  fuppofed  by 


s 
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fkh  hinis  oF  the  mafter.    But  it  was  anfwered  by  Coke,  that  of^Jcdarinf 
this  differs  from  a  contract  made  by  a  fervant,  which  ihaii  be  »<>^'"g  ^P- 
faid  the  contrad  of  the  matter,  and  he  only  charged  for  it ;  for  ^  Le.  nS* 
here  the  plaintiffs  convey  only  a  poffejftony  and  not  any  interejl  by  the  ?*•  i6°- 
hands  of  j8.  and  fo  may  count  cf  a  receipt  by  his  hands.     Cro.  Eliz,  ^^  iffilned 
^2,  83.  pi.  If  Hill.  30  Eliz,  B.  R.    Robfert  v.  Andrews.  /or  error, 

that  A  writ  ouchi  to  1^  more  fpecial ;  but  judgment  was  affirmed.— 3  Le*  230.  pi*  31 1«  3«  C» 

an  aljnoft  the  vtfj  fame  words. 

• 

13.  In  account  as  receptor  denariorum  the  defendant  demurred 
^ciallj^  becaufe  it  is  not  /aid  by  nvhofe  hands.  And  per  curiamy 
it  is  ill.  g  Keb.  425.  pi.  26.  Hill.  26  Car.  2.  B,  R.  Jaggard 
Y.  Fripp, 


» 

(K)  By  what  Kame.     [Count.  How.'] 

m 
ft 

*[i.  tP  he  counts  of  a  receipt  by  the  hands  of  A.  S.  if  (he  be  *'•  ^^' 
^  the  wifi  of  a  fir  anger  he  ought  to  allege  that  flic  is  the   ,9.  cite 
wife  of  him.     Otherwije  it  is  if  fhe  be  wife  /q  the  plaintiff.  S.  C— ^ 
47  E.  3.  16. J  '  '  ^Tt^^ 

Ikttiband  by  the  hands  of  his  wife  is  his  own  receipt,  and  the  writ  and  the  count  ihall  fuppofe  that  he 
himfelf  did  receive,  &c.  without  faying  by  the  hands  of  thfc  wife.     F.  N.  B.  iiS.  (F)  And 

ibid,  in  the  new  notes  (c)  it  is  faid  that  the  count  Aall  not  abate  but  when  it  fuppofes  a  receipt  by  the 
hands  of  the  commoigne,  or  feme  of  the  plaintiff  or  defendant,  1>ut  it  (ball  not  cuft  the  dtfemdant  of  hit 
law*,  fiut  it  feemi  the  count  is  good^  fup^fing  the  receipt  immediate  in  fuch  cafe,  cites  13  H.  4.  8« 
i  H.  5.  X.  10  £.  4.  6.  15  £•  4*  16.  4  jk  3.  pL  45.  5  £•  3.  pi.  6.  conua. 

[2.  The  fame  law  if  he  declares  of  one  who  is  commoigne  to  Br.  Ac. 
a  fir  anger ^    and  where    to   the    plaintiff.  ^  47  E.   %.  16.     But  ^®"°^[j^ 
vide  Brook  Account  19.  where  he  fays,  that  this  is  lU  reported ;  s.c. 
and  that  it  feems  it  ought  to  be  alleged  in  both  cafes,  "l  A  man  AaU 

have  an  ac. 

count  a^xmf  a  frwr  upon  a  recapt  had  by  bis  comrnc'igm,  hut  there  the  *tvnt  fuppofes  that  be  bimfelf  did 
receive  tne  money,  tec*  and  ihall  not  fay  by  the  hands  of  his  commoigne.     F.  N.  B.  xi8.  (FJ 

3.  If  a  prior  #r  hufhand  receives  money  of  a  franger^  then  the    C  ^S^  3 
count  fball  be  that  he  received  by  the  hands  of  the  flrangery  &c.  but 
the  nvirit  fball  be  general^  tempore  quo  fuit  receptor  denaf',  with* 
out  faying  by  whofe  hands  ;  but  be  (hall  fhew  that  in  the  count 
or  declaration.     E.  N.  B.  11 8.  (F) 


(K.  2)  Toint-Bailiffs.  Charged  or  Difcharged.  How« 

And  Pleadings. 


I.  TF  two  are  joint-baiiifTs,  the  receipt  of  one  is  the  receipt  of  ?'^ 
-■•  the  other  ;  and  if  one  dies  the  other  fhall  be  charged  of  all,  pi. 


S.  P.  Br. 

Account^ 
10. 

:|nd  a  dfcharge  to  one  is  a  difcharge  to  both  ;  and  if  one  accounts  c'^S.  C. 
after  the  procefs  determined  againfl  the  other,  and  is  charged  upon  the  ThoroT  \f 
account,  this  fhall  charge  the  other  when  he  comes.     Br.  Charge,  tm  bt  a- 

pi.  40.    cites  41  E.  2.  2.  warded  to 

*^        ^  ^  •'    ^  account,  end 

^ill  mot  account,  be  ihall  be  condemned  in  all  the  receipts. «— And  where  one  is  outlawed,  and  ths 
tt^KT  acgfttaU|  and  (he  osicfucs  charter  of  pardon,  and  coma  atui  prayi  allowance,  becaufe  the  plaintiff 

httd 
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had  bh  aecttunt  9f.  the  oi^erf  ind  to  go  ^it.  Quaeie  thereof  without  execution  ;  for  (C  is  oat  a^mhtcl 
in  that  point.  But  it  feems  that  be  fiall  ^o  quit  \  for  the  plaintiff  demanded  ooiy  an  accouot|  and  be 
has  the  account  of  the  one;  for  fltne  computavit  Is  a  good  plea  in  account ;  therefore  it  feemi  that 
where  the  plaintiff  had  had  account,  he  ihall  never  have  account  of  it  again*  ^  And  in  debt  by  a,  if  the 
plaintiff  has  execution  or  payment  by  the  one,  he  ihall  not  have  adion  againft  the  other*  And  fee 
^  H>  4*  1 6.  where  z  were  warned  in  detinue,  and  the  one  mide  default,  the  default  of  him  fliiJI  not 
prrjudice  the  other  by  way  of  defence,  contra  ex  parte  querent",  for  there  the  default  of  the  one  if  die 
nonfuit  of  both.    But  per  Thorp  and  Finch,  becaufe  they  were  awarded  to  acoOunt  io  common,  there- 

ibre  the  cbargt  JbaU  fall  upon  tbem  in  common*     Qi^Kre  ibid,  cites  41  £.  3.  3.  9. — S.  C.  dtel 

Arg.  2  Le«  76.  pU  xoo«    And  fee  there  the  £une  point  debaced  In  the  excheqaer  chamber. 

LeeaLc.75.  2*  Where  2  arc  accountable,  an  account  made  by  fie! one  is  not 
Iiial^^'er-  8^^  >  ^^^  ^°^  ^^  accountants  (hall  make  but  one  accoiuit;  and 
»or,  in  the  mcrefore  the  account  of  the  one  cannot  be  good ;  cited  by  Cok^ 
Bxchcquer,    ag  the  cafe  of  Gore  v.  Dawbeney,  in  the  exchqn«er  chamber, 

S.C.  and  the  '^     r  t  *        i  ^ 

tfgumenu      "P^"  ^  ^^^  ^^  ^"^^-     ^'  ^34-  ^  pl-  3^6- 

3.  In  account  againft  2  as  receivers,  it  was  moT^  that  one  of 
them  could  not  plead  ne  unques  fon  receiver^  b^t  ought  to  fay  n6 
unques  fon  receiver,  abfque  hoc  that  he  and  his  conipanion  weic 
receivers }  but  Clench  and  Shute  J.  held,  that  it  was  ivell  ^without 
traver/e.     Godb.  43.  pi.  50.  Mich.  2&  &  29  Eliz.  B.  R.  Anon. 

4.  In  account  againft  2,  one  confejfed  the  aBion^  and  the  Uher 
pleaded  na  ungues  receiver^  &c.  Judgment  was  prefrtitly  given 
againft  him  that  confefled  the  aflion,  aftid  ifliie  joined  upon  the 
other  was  found  againft  the  defendant.  It  was  moved  that  one  cf 
the  defendants  was  dead,  and  fo  the  whole  bill  (hould  abate)  tlyxigh 
it  was  after  judgment ;  but  Gawdy  concdved  it  fhould  abate  only 
ag^nft  him  that  wa^s  dead.  Adromatur.  Oo.  £.  701.  pi*  1 7* 
Mich.  41  &  42  Eliz.  B.  R.  Hogobert  y.  Hokely  and  Spike. 

KA.  Th«  .  5^  Account  was  brought  againft  2'^jointly  by  bill  in  B.  R.  (and 
wportcr  not  by  original)  one  pleaded  ne  unques  fon  baily,  and  found  agoing 
M  to*thii*"  ^^^  *  ^^  ^^  ^"^^  defaultj  and  judgment  againft  bim  by  drfauk, 
•f  inioB  ol  The  forft  is  found  by  auditors  fo  much  in  arrears  :  and  the  court 
^^^w?*     being  moved  for  final  judgment  againft  him  for  fo  much  as 


^darattoA  fo**ifld>  they  wcrc  in  doubt  what  j^o  do  ;  for  no  audRtors  ought  to 

charges  bc  ailigned  to  him  that  appeared,  the  fuit  being  joint  againft 

^^  i*^  both,  and  no  outlawry  ca/$  be  againft  the  other  who  did  not  t^tear  » 

2hen°the  (thefuit  being^by  bill,  and  not  by  original)  but  only  an  alias  capias 

•ther  comes  in  infinHum  \  and  the  book  of  43  [41]  £.  3.  [3}  is  of  *  fnit 

?und  *h*r  original.     But  afterwards  the  oourt  was  fatisfied  that  he  who  of' 

ht  ought  peared  being  condemned  in  a  fum  certain  %efore  auditors,  comes  too  late  < 

Bot  to  ac-  now  to  be  relieved.     Sid.  159.  pi.  12.  Mich.  1 5  Car.  2.  B.  R» 

count,  it  Da^is  ^^  if^3c  2^^  Martin. 

fcems  that 

both  ihall  be  diicharg,ed  j  and  )b  he  fays  it  feems  to  him,  if  the  other  had  a  rdcafe.    QaaoB* 


(i) 


What  Pleas  ihaU  be  m  Bar  of  the  Accounti 


So  in  ac- 
count the 
defendant 


[  I.  iN  account  againjl  one  as  bailiff^  it  ia  a  good  plea  in  bar  that 
*^  he  was  never  his  bailiff.     21  £.  3.  6o.} 

pleaded  chat  hMvas  not  receiver  of  the  predtccffor^  and  admitted  good.     F.  If.  B*  1 17*  (F)  B"f' 
cites  4  £.  }.  8.  14  H.  4.  Accouat  124.  4  £•  z.  17.  Account  97.  31  £»  3.  AcceuiK  57*  a5  £•  >4^* 


\ 


fittomt.  tst 

fa.  !il  scccmnt  againft  a  bailiff  of  its  haufi,  and  counts  Aat  ^*  Ac- 
lie  had  tie  care  of  certain  goodsj  it  is  not  any  plea  in  bar  that  the  ^Tl^tei 
piain^jold  to  him  the  goods,  without  faying  that  he  nvas  not  his  S.  C— «« 
U^kr  if  he  jsras  his  bailiff,  he  ought  to  account  for  the  houfe,  Godb.  57, 
*aiid  die  count  had  been  good  without  alleging  thefc  particu-  $.  c.^lS 
fars.    40  £•  3*  7*j  14  H.  4* 

and  fajrt 

Ikdt  tain  nunc  not  nilcJ ;  tbat  in  the  one  cafe  the  plea  was  of  a  gift  of  the  goodii,  and  Is  the  other  aF 
a  iale,  and  demanded  jadgment  of  the  adion,  and  faid  that  it  is  no  good  aAfwer ;  fof  thej  are  pkas 
f       CBif  beftie  the  «diton,  ,^nd  not  in  aiftion  of  account.— 2  Bulft.  195.  accordingly. 

^  '    [3.  But  it  18  a  good  plea  in  bar  of  all,  to  fay  that  he  stever  ^^-  Ac- 
mm  tie  ioUi;^^  iis  iau/i.     14  H.  4.  21.]  ^^ft 

.f  but  S.  P.  doet  tnt  fuUy  appear. 

[4,  So  in  Account  agaj|nft  a  bailiff  £^  /j  manor,  and  that  he  had  Br.  Ac- 
<3k  adminiftration  ff  certain  cxen  there,  never  his  bailiff  of  the  ^Tl^ckc* 
manor  is  a  gogd  plea  in  bar  of  all.     14  H.  4.  ai.j  -     s.  c.  but 

S.  P«  does  not  fuUy  appetf. 
•  .      "^        .  .        .     . 

[5.  In  account  again  (l  a  bailiff,  it  is  a  good  plea  that  he  was  Br.  Ac 
fervant  to  ^  plaint'^  to  drive  his  plough,  and  had  ^is*  cattle  for  ^®"°^  >•• 
■    the  drawing  of  his  plough,  abfque  hoc  that  he  was  his  bailiff  in  If 'c,'  ,1^. 
I     other  manner,  becaufe  he  is  not  accpuntable  for  this  occupation.  cordiAgiv^ 

7.H.^n».b.]       -  ^^^^^ 

'%     hj  hia  oeAnlty  adion  on  the  dkt  Res,  as  of  goo<fs  impahed  for  default  of  good  keeping— Br« 
.       AfiJoA  fur  Cafe,  pi.  34.  ^bes  S.  C.  accos&igly,  as  of  goods  carried  away  for  defauJt  of  weil  keeping* 

\         [6.  In  account  againft  a  bailiff,  it  is  a  good  plea  in  bar  that  s.  p.  widi 
Mintiffitafed  to  him  for  life,  &c.  the  thing  of  which  be  is  fuppofed '» traverfc 

Wli/4E.3.477  Kr 

^  Br.  Account,  pi.  si.  eifiu  49  £•  3.  7* 

f  7,  It^  is  no  plea  11^  bar  of  an  -account  that  the  plaintiff^  was  *  Br.  Ac* 
indebted  to  the  "^defendant  in  the  jpme  fum,  and  that  the  plaintiff  j^^Stca^' 
I      granted  that  the  defendant  Jbould  retain  k  in  fatisfa6):ion  of  his  debt^  S.  C. 
,  for  be  confdBes  the  receipt,  and  fo  once  accountable.    *  12  H.  4* 
t8.  14  H.  4.  20.  b.]  "^  t.  ^ 

[8.  So  it  iCTO  plea  that  he  delivered  the  money  to  a  Jlrknger  /y  t  Br.  Ac- 
,    the  command  oi  the  plaintiff,  f  lofH.  4.  iS.  $  19  H.  6.  5.  b.]  f,?^ci'tef*' 

S.  C.  %  S,  p.  for  there  he  w4  oRoe  accountable.     Br.  Accompt,  pK  43*  cttet  S.  C. 


It  fcenu  §  it  fs  no  plea  in  bar  of  tilie  account,  bat  !t  ihall  be  allowed  him  on  his  account  before  auditoit* 
See  I  E.  5*  t.  cited  by  Coke  Ch.  J.  and  agreed  to  per  tot.  cur  .us  to  money  dxfburied  by  command 
of  the  plaintiff.    2  Bulftr.  277.  Arg.  in  cafe  Of  the  earl  of  Suffolk  v.  Floyd.  K  r\i'A  1 

[9^  In  an  account  fy  the  churchwardens  of  a  parifh  agaitt/l  See  tit. 
thw"  predeceffors,   wardens,    to 'render   an   adCount    of    a  bell  Churchwar. 
icceivcc^  and  of  certain  ftoites,  it  is  not  any  plea  in  bar  that  ^^"^(^*  ^) 
they  tool  the  hell  (being  ruinous)  by  the  confent  of  the  parifbioners,  Vent.  88, 
ond  cawried  it  to  a  bell-foundet^s,  and  that   it  was   agreed  that  Trin.  la 
hefbould  have  a^L  for  the  cajiing  thereof,  and  Jhould  retain  the  hell  j^J^** 
^  fatisfoBion  of  the  4I.  whereof  he  is  not  yet  fatisfied,  and  Tarlouii 
Aat  they  took  the  ftones,   and  with  part  of  them  repaired  a  ^^^^  ^^^ns 
ruinous  window  of  the  church,  and  the  refidue  they  retained  to  \^  p^m^" 
diemfelvo$  by  agreement  between  them  and  the  parifbioners,   in  a  bcU  deii- 

fatisfadlion    ^ereUtothe 


;r 


154  0ccp«nt 

Wi-fbun-  fatiefaaion  of  their  cxpepccs,  in  the  reparation  of  tfie  feid" 
kT'tit^^^til  windows;  for  they  were  once  accountable,  though  it  ^. 
Le  ftouiTbc  before  thefe  wardens  were  made,  and  then  this  plea  is  only  in 
paid.    The   difchargc  before  auditors.     Mich.  37,  38  Eliz.^B.  R.  between* 

that  this  pka  ii  no  bar  of  the  account,  but  a  good  difcharge  before  auditors.  ^It  was  anfwcre*  oil  tbc 
other  fide,  that  the  matter  pleaded  (hewed  that  the  defendant  never  was  accountable,  and  therefore  it 
jnlght  be  in  bar.     But  the  cafe  here  of  Mithold  ahd  Wywn«  being  cited  as  adjudged  to  thccott. 

trary,  the  court  now  was  of  the  fame  opinion Mod.  65.  pi.  11.  Taylor  v.  Rousx  S..C. 

Itfid  it  was  infifted,  that  wherever  the  matter  or  cavfe  of  the  account  is  taken  ^,  the ^  it  goodinbar^ 
¥ut  the  aflion  was  Irougbtfor  taking  away  bona  tccLcfia  and  rot  bona  parocbianorum  as  it«ught  to  hive 
heen,  and  theiefoie  the  court  ordered  to  amend  all  and  to  plead  de  novo*  Keb.  675.  704.  ^ 

Br.  Ac-  j-io.  But  if  the  defendant  does  not  by  bis  plea  cor0f  himfe^  eyer 

^ud^'     occountabU^  Ais  wiU  be  a  good  plea  in  bar.   1 2  H. '/[.  1 8.]  •• 

S.  C.  but  S.  P.  does  not  appear.  «  % 

t 

•Br.  Ac-  [i I.  It  is  a  good*  plea  that  the  plaintiff  give  him  the  tmnej^ 
count,  pi.     ^^^  yj   ^^   received  it   as   his  own  proper   tnoney.  *  30  H.  6.  6. 

s!  c!*and       ♦  12  H.  4.  18.]  /  j^ 

P.  for  there 

be  was  never  accountable.— —A  gift  after  the  receipt  is  a  good  plea  pei  Brian,  which  Vavifor  denU; 

Jbr  the  contrary  thereof  was  adjudged  27  H.  6*  and  affirmed  in  writ  of  error,  quod  noa»'»^Br.  Accompt, 

pi.  75.  cites  21  E.  4.  i66. See  (N)  pi.  13.      •  *  # 

[12.  So  in  account  for  goods  it  is  a  good  plea  that  he^fftwndl^ 
him  the  goods  in  fatisfaBion  of  a  debt  due  $b  htm  by  the  plaint^j  for 
the  affignment  was  made  upon  the  iirft  delivery,  and  fo  he^w^s  ' 
never  accountable  for  them.     14  H.  4.  20.  bT] 

[13.  So  in  account  as  receiver  by  the  hands  of  A,  it  is  a  g^od  plea 
that  A,  owed  the  money  to  the  plaintiffs  and  the  plaintiff  was  in- 
debted  in  fo  much  to  him,  and  the  plaintiff  afftgned  to  htm  the  faid 
fum  in  payment  of  his  debt,  and  fo  he  received  it  of  A.  and  not  to  ^ 
render  account.     16  £.  3.  Account  53.]     # 

14.  In  account  againfl  a  feme  as  receptor*  de»ar^,  &c. '  She 

faid  that  by  all  this  time  fbe  was  Avert  with  fuch  a  one,  &c.    And 

held  a  good  plea  to  the  a£):ion.  '  Thel.  Dig.  119.  lib.-  1 1.  cap.  2. 

f.  2.  cites  Hill.  6  E.  3.  244.  but  fays  fee  18  H.  6.  3.  wherc.it 

was  replied  t^at  fbe  was  Afecutrix  to  another  at  this  tivie, "    ^ 

15.  Account  as  receiver  by  another  hand.     Pafton,  you  have 
a  deed  witneffed  of  the  receipt ;  judgnjfint  fi  aftio' without  fliewing 
the  deed.     And  per  Rolf,  this  matter  and  a  gift  goes  in  difcharge 
if  the  account,     l^er  Babb.  if  the  defendant  fhall  not  have  this 
plea  he  (hall  be  doubly  ^barged ;  for  at  another  time  he  fliall 
have  other  a£lion  upon  the  6eed,  as  in  deb^  upon  fimple  contrad, 
it  is  a  good  plea  that  he  has^th^eof  an  obligation ;  for  the  one 
determines  the  other,  and  becaufe  Pafton  had  accepted  tfie  count 
good  before,  he  was  compelled  to  anfwer  over,  by  which  he 
pleaded  the  fame  matter  in  bar,  and  demanded  judgment  il  tlQjlOj 
quaere  caufam.     Br.  Accompt,  pi.  60.  cites  i  H.  6.  7. 

I<i.  Debt  upon  arrearages  of  account :  the  defendant  faid,  that  fuch 
a  day,  a  month  after  the  account,  the  auditors  committed  him  to  pri" 
fon,  and  fo  he  was  in  execution.  And  no  plea  unlefs  he  had  faid, 
ibat  tbc  aitdi(or4  committed  him  to  prifoa  immediately ;  for  after;, 

via. 


Br.  Ac- 
count, pi. 
34.  cites 
S.  C.  but 
8*  P.  does 
appear* 
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account.  iss 

I  ifii.  if  It  be  the  fame  inftant,  their  power  is  determined  ^  and 

from  hence  it  feems  that  if  he  had  been  committed  immediately, 
it  iiad  hctxi  good  execution,  and  fo  good  bar  of  account.     Br« 
4  Execution,  pi.  135.  cites  27  H.  6.  8- 

17.  In  account  the  dffendani  /aid  that  the  plaintiff'  ajjtgned  to  him  ^/j^^^ 
tvn  auditors  before  "whom  he  accounted  at  D*  in  another  county y  and  pi^  -j^  ^jiigg 

^^t  plaintiff  Jaid  that  after  the  ajjignmenty  and  hefore  the  account^   S.'C.accoid- 
•     he  discharged  the  auditors  ''at  S.  in  this  county  where  the  oBiort  is  ^^^Tf* 
^     hmighty  and^a  good  replication,     Br.  Replication,  pi.  53.  cites 
^8  E.  4.  26.  ' 

18.  In  accmmty  the  defendant  faid  that  they  were  bailed  to  him  ta 
*■ '  deliver  over  to  J.  S,  which  he  had  done ;  judgment,  &c.     The 

fMntiS  faidy  that  after  the  delivery  to  the  defendant y  and  before  the 
delivery  overt  he  commamled  him  to  bail  it  to  him  ;  and  a  good  repli- 
cation, by  tht  bell  opinion  ;  for  by  the  delivery  to  the  defendant 

k  J.  S.  has  no  Bropeijty  in  it,  and  therefore  the  plaintiff  may  coun- 
termand it,  ai^d  yet  by  this  delivery  to  defendant  J.  S.  may  have 

L     a£lion  of  account,  if  it  be  not  countermanded.   Br.  Replication, 
pL  65.  cites  ^E.  5.  2. 
^  |.    ,1 9.  In  account  brought  by  a  femsy  it  was  pleaded  that  fie  was 

'f  covert  with  fuch  a  one  at  the  time  of^the  receipt.  Sic,  and  fhe  re^ 
plied,  that  then  fie  was  executrix  of*  the  tefiament  of  fuch  a  one,  and 
that  the'  money  belonged  to  her  teftator.  And  the  opinion  of 
Brian  ^asagsinil  the'plaintiiF.     Thel.  Dig.  120^  lib.  11.  cap.  2« 

'  ^  f.  15,  cites  Hill.  2  H.  7.  15. 

^         2d.  In  account  againfl  defendant  as  bailiff  of  his  manor,  and  that 

^      be  bad  adminiflraiion  of  goods,  &c.     Though  it  be  found  that  be 

II  was  not  bailiff'  of  the  manor,  but  that  he  had  the  admituftration  of 
the  goods  :  yet  the  opinion  of  the  court  was  that  flie  fliall  account 
for  the  goods  ;  for  he  can  have  no  other  writ,  zvAfuppofing  in  the 
writ  that  the  defendant  is  his  bailyy  are  only  words  of  form  ;  for  he 
cannot  have  a  writ  de  tempore  quo  fuit  receptor  bonorum,  and 
therefore  in  this  cafe,  though  it  be  found  that  he  is  not  bis  bai- 

I  liff^  yet  he  ihall  account  of  the  goods.  And  though  the  contrary 
\  of  this  was  adjudged  Hill.  49  £.  3.  14.  and  Mich.  14  H.  4.  14. 
yet  20  Rb  3.  [E.  4]  jpl.  the  opinion  of  ^[Jatefby  is  with  this  book, 
and  fo  me  opinion  is  at  this  day  that  the  /irft  plea  does  not  go  to 
the  whole ;  for  if  he  had  the  care  of  my  goocU,  as  wine  to  fell 
and  the  like,  I  cannot  h^ve^other  writ.  And  the  like  matter  Ts 
6  H.  '7.  7.  and  2  R.  3.  3.  Kelw.  114.  a.  b.  pi.  51.  Cafus  incerti 
temporis,  Anon.  •  ^   . 

21*  Judgment  in  account  as  received  is  no  bar  in  account  as  bai^ 
Uff,  Xrg.  2  Lev.  126.  cites  Co.  JLiitf.  172.  a.  Roll.  Abr.  Account 
(F)  ph  9*  (B)  pi.  2.  4  H.  (5.  27.  a.  43  E.  3.  4,  b.  46  E.  3. 

22.'^ln  accompt  the  defendant  pleaded  in  bar,  that  upon  receipt 
of  the  money  he  gave  the  plaintiff  a  bill  under  his  hand  for  iV,  and  no 
good  pTea,  becaufe  it  is  only  evidence  of  the  account.  D.  20.  b. 
pL  X22.  cites  it  as  adjudged  i  H.  6.  7. 

23.  If  an  infant  fues  his  guardian  for  money y  and  recovers,  and 

the  guardian  brings  the  money  into  court y  and  depofites  it  there,  tliis 

U  a  good  difcharge  againft  the.  infant^  and  he  ihall  not  anfwer 

13  the 
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tKe  Aiit  again  in  ah  account.    Agreed  per  cur, '  Godb.  114.  pi 

306,  Mich/  II  Jac.  C.  B. 
ft  Mod.  43.       24.  Quantum  meruit  for  40  s.  and  indebitatus  aflumpGt  for 
|^9v  40 8.  likewife,  the  defendant  Acknowledged  the  promifesi  but* 

Rep.  195.     f*y8>  that  the  plaintiiF  and  he  accounted  together  for  feveral  funis 
^  20Q.       of  money^  and  that  thereon  defendant  was  indebted  to  plaintiff 
N^hCh      "^  3^®*  ^^^  ^^*  plaintiff  in  confid^ation  that  defendant  pro-^  ^ 
J.  raid  that    ^ifed  to  pay  him  the  30  s.  difcharged  him  of  all  demands.  Upon    „ 
Le  always      demurrer  the  court  held,  that  if  two  men,  being  mutually  iqp  * 
SwVbe      d^bted,  do  account  together,  and  one  is  found  in  arrear  fo  much, 
Aat  a  pro-     and  there  be  an  exprefs  agreement  to  pay  thefumfoufidto  be  in*  at'  . 
nife  might    rear^  and  each  tojiand  difcharged  of  all  other  demands^  that  this  is  a 
dJawd  by     S^^^  difchargc  in  law,  and  the  parties  cannot  refort  to  the  ori- 
paroi  before    ginal  contrafts.     But  per  North  Ch.  J.  if  there  be  hut  one  iek 
it  was  broke,  between  them  J  entering  into  account  for  tliat  will  not  dctenninc 
terlilsf'    *«  contraa.     Mo*.  205.  Trin.  27  Car.  2.  C.  B.  Milward  ?. 
becauft        Ingram.  , 

then  the  plamcifF  js  intitled  to  an  adion.    But  the  reporter  fays  that  Mr.  Towiitend  told  him 
that  jadgment  was  afterwards  given  for  the  defendant,  by  r^afon  of  the  account!.^— —•$•  C.  citq} 
12  Mod.  534.  and  ibid.  538.    Holt  Ch.  J.  faid  that  if  theie  be  i  dealers^  and  re'ttheut  cmni  tta 
mccount  they  agree  to  be  clear  agairifl  each  other,  it  would  not  be  well  without  coming  to  an  account;  ' ^ 
and  that  as  to  the  cafe  cited  out  of  the  Mod.  Kep.^at  it  was  the  firft  oi  this  klnd^  and  by  lus  coofeot  • 
.  it  ihould  be  tiie  bft. 


(M)  What  Pleas  bar  an  Account.   And  what  not, 

•  The  cafe     [i.  iF  A.  deRvers  money  to  jB.  to  deliver  ovct  to  C  ex  donoy  orec 
Hun^f'd*  commodato,    and  after  A.  brings  accotmt  againft  A  if  k 

— SohecanI  pl^cids  never  his  receiver^  &c.  he  cannot  give  iff  evidence  the  dclivety 
not  give  a      ovcr  J  for  he  ought  to  plead  it  fpecidlly,    Mich.  13  Jac.  B.  *D» 


^  •»       3  Eliz.  196.  43J 

»pon  fuch  iHhe.    Brownl.  24.  Willoughby  v.  Small. 


I* « vSf  [2-  ^^  ^*  2  good  plea,    that  it  nvas  delivered  to  deliver  overt 

Sty.  35<j.      '^  whom  he  hath  delivered  it  accordingly^   becaiife  Jbe  JlS  ncvct 
Mich.  1651.  accountable  for  it  but  conditionally,  fcilicet,  if  he  did  not  ddivcr 


Ba*^^*  °^     *^  ^^^^'    ^--3  ^^^^'  ^9^'J^3*  *  ^^  ^'  ^-  4?-  P^  curiam.  1 1 

Cheek.  Arj 
•  Br.  Ac- 

•ompt,  pi.     jj^  ^  jjj^,;  B^  p^y  curiam.  Comra  14  £.'3.  Account  |58.J 


chwicY^.  5-  2-  Ij-  a*  H.  7.  34.  21  E.  4.  55.  b.  1 41  E.  3.  31.  t  2*  f  4- 
•  Br.  Ac-     67.     Ij  19  H.  6.  5.  b.  Adjudged.    **  9  E.  4.  ^5.  b.  per  cunam. 


4.7.  cites 

$.  C— — Br.  Traverfe  per,  Ac.  pi.  296.  cites  S.  C. 

j-  Br.  Accompt,  pi.  12.  cites  S.  C.  that  it  wju  H^d  a  good  plea  in  difcharge  upon  the  tBioa,  brt 
Dot  in  bar,  by  the  beft  opinion. 

}  Br.  Accompty  pi.  75.  cites  S.  C.  per  Brian,  that  it  is  a  good  plea  without  traverfing*,  for  ^   * 
has  confelTed  hinfelf  accountable  conditionally,  which  Choke,  Ncle,  and  Vavifor  denied ;  ftr  die  coa- 
trary  has  oftentimes  been  adjudged. 

II  Br.  Accompc,  pi.  4^.  cites  S.  C.  and  he  fhall  not  be  compelled  to  account,  and  to  plead  it  in  £^ 
charge  of  the  account,  becaufe  he  was  never  accountable  as  Ivre  $  but  where  he  deUvers  it  to  ooe  (^ 
lender  account,  and  after  commands  him  to  deliver  ic,  or  part  thereof,  to  J.  N«  which  he  doc9r  ^^ 
}t  is  no  plea  in  bar )  for  there  he  was  once  accountable.    Contra  above. 

•»  Br.  Accom^t,  pi.  54.  cites  S.  C.    Br*  Ttavede  per  Saai,  <(C.  pi,  x>5«  cites  S*  C. 


f  3»  6d  tt  18  a  good  plea  in  bar  that  it  ivdi  delivered  to  him  to  get 
tie  iift^f  patent  for  the  plaintiff,  of  the  cullom  of  certain  goods, 
windi  he  had  done  before  the  writ  purchafed }  for  he  was  not  ac* 
iomtahk  but  tonditional/y*     30  H.  6.  5.  b.] 

[4.  In  an  account  againft  another  as  receiver  by  the  hands  of 
J»  S.  it  is  no  good  plea  in  bar  that  he  was  the  plaiutiff^s  fervant^ 
and  received  the  money  of  y.  S.  to  deliver  to  the  plainti^^  the  which 
ie  did  accordinglj.     29  £.  3.  20.3 

[5.  If  a  man  delivers  money  to  another  to  deliver  to  him  again,  S.P.  iBuIft. 
and  after  he  commands  the  bailee  to  deliver  it  to  a  Jlranger,  and  he  3*^*  PJ|'  ^^* 
does  it  accordingly,  yet  this  matter  {hall  not  be  any  bar  in  an  logiy;  but' 
account,     i  E.  5.  2.  b.  becaufe  he  was  accountable  at  firjl.     H.  ft»«i  that  it 

7  !«=•  B.]  .  ;uirir. 

charge  of  account  before  auditors  for  that  matter  after  the  baihnent,  and  not  upon  the  baihnent.— 
See  (L)  pL  8.  and  the  note  theit. 

[  157  ] 

f  6.  In  a  wnt  of  account  as  recover  by  the  hands  of  J.  S.  it  is  *  ^'*  •^*^- 
not  any  plea  in  bar  that  he   received  it  of  J,   S.  to  deliver  to  ^^^{^^ 
the  plaintiff,  to  whom  he  had  delivered  it  accordingly ;    for  this  S.  C.  but 
is  but  a  payment.     *  o  E.  4.  16.  b.  per  Choke.     Contra  2  R.  2.  ^-  ^'  **°'' 

Account  45.]  _  ~'"P^"- 

[7.  In  account  as  receiver  it  is  a  good  plea  in  bar  that  it 
nuas  delivered  to  him  to  carry  to  London  to  a  banker  to  make  ex- 
change, and  to  receive  bills  of  exchange,  and  to  fend  them  to  the  plain-' 
tiff,  which  he  had  done  accordingly,  toV.  For  this  is  tantamount 
tnat  he  never  was  hi^  receiver  to  render  an  account ;  for  this 
was  delivered  to  him  to  exchange,  and  not  to  render  account. 
5  H.  5.  5.  Curia.] 

[8.  [&]  In  account  as  receiver,  it  is  a  good  plea  that  he  ac-  F.N.B.T17. 
iounted  before  auditors  affigned  by  the  plaintiff.     30  E.  3.  i.  b.  IfTue  ^^^  *"  ^^* 
^hereupon  5.b.  Adjudged  29  E.  3.  28.  26  E.  3.  76.]  thwe"(d)" 

S.  p.  For 
the  a£Uon  of  account  is  gone.     Cites  7  H.  4.  14.  and  34  H.  6.  43. 

fp.  So  it  is  in  account  as  bailiff,     30  E.  3.  t.  b.] 

f  10.  In  account   as   receiver,   it  is  a  good  bar  that  he  hath  •  Br.  Ac- 
accounted*.  before  to  the  plaintiff  himfelf;    for  thereupon  he  may  compt,  pi. 
have  an  aflion  of  debt.     *  45  E.  3.  14.  b.  7  H.  4I  14.  b.  30  E.  i  bn  ac3" 
3.  5.  b.  Adjudged  39  E.  3.  5.  b.  34  H.  6.  44.  Curia,  f  21  E.  4.  compt,  pi. 
66.  b..  16  E.  3.  Account  52.  contra.  22  E.  3.  13.  b.  adjudged.!  75-^^^g* 

S.  p.  per  car.  and  -yet  a  man  cannot  be  his  own  jud^e.     Br.  Accompt,  pi.  9.  cites  34  H.  6.  43. 

U  was  awarded  a  good  plea ;  for  by  the  account  before  any  auditors,  or  before  the  plaintiff  himfelf, 
the  adion  is  altered  into  another  nature  \  for  he  may  have  debt  upon  the  arrearages,  and  the  account 
is  determined  fb.r  ever.  Br.  Accompt,  pi.  »8.  cites  7  H.  4.  14. — S.  C.  cited,  and  other  of  the  cafes 
Jieie  mentioned  ;  and  alio  4  £.  4.  6.  Arg.  Saund.  49.  That  if  the  defendant  of  his  own  gree 
accpanfi  btfore  the  plaintiff  bimjelf,  the  account  ihall  be  good ;  and  Ibid.  50.  the  fame  was  agreed  to  by 
the  court. 

The  plea  to  the  account  was,  that  be  bad  accounted  before  tbe  phi rf iff  in  Cumberland y  &c.  which 
was  objcdcd  to  be  a  foreign  plea,  and  therefore  was  rcfuicd,  and  judgment  was  marked  j  quod  com- 
putet. It  was  moved  that  tbe  plea  was  good,  and  cited  the  cafes  of  45  £.  3.  24.  and  34  H.  6.  23. 
and  therenpon  praying  an  allowance.  Doderidge  faid,  that  here  is  no  mifchlrf,  becaufe  it  is  a  good 
^ea  before  auditors  that  he  accounted  at  another  time  before  the  plaintiflp  himfeU  ;  whereupon  by  Crew, 
Doderidge,  and  Jones,  the  judgment  was  ruled  to  ftand.     Lat.  <;9.  Fafch.  i  Car.  Hopton  v.  Offal. 

In  account  it  is  a  good  plea  tbat  tbe  defendant  fully  accounted  before  tke  plaintiff  bimjclf  at  B,  fo  to 
lay  that  he  folly  accounted  to  the  |laifitifi>  or  before  the  ^laintl^,  by  the  opinion  there.  Br.  Accompt» 
^.  67.  cites  4  £.  4*  6» 

Vol.  L  J*  In.  In 
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fll.  In  tA  aetount  againft  a  hu/bandy  it  is  a  gOOd  plea  Ifl 
bar  for  him  to  fay  that  his  iv'tfe  tvas  a  common  tavemer^  and 
that  tht  plaintiff  delivered  the  tuns  of  wine  (for  which  the 
account  is  now  brought)  to  his  wife  to  fell  for  himy  nvithout  the 
ajfent  and  agreement  of  the  bufbandy  and  fhe  fold  them  according! j^ 
and  delivered  the  money  to  the  plaintiff,-  it  feems  it  is  intended  that 
flie  was  not  a  tavemer  by  the  aflent  of  her  huiband.  13  R.  2. 
Account  50.] 

[12.  In  account  againft  a  man  as  receiver,  it  is  a  good  plea 
•  that  be  was  within  age  at  the  time  of  the  receipt.     21  £«  3.  8« 
adnutted  by  iflue.  16  E,  3.  Account  52.] 
^'*  ^*'l  t^3*  ^^  ^^  account  againft  anotlier,  as  Bailiff  of  his  manor j  it 

59.  cites*     is  a  good  bar  of  the  account,  that  the  plaintiff  was  a  diffeifor^  and 
fti  H.  4.      the  diffeifie  hath  re-entered*     21  H.  7.  34.  per  Brudneh] 
j6.  S.  C.  j^    Account  in  N.  and  B.  Clayn  faid  B.  is  a  franchifcj  judg- 

ment of  the  writ  \  for  the  bailiffs  may  demand  conufance  of  plea; 
but  if  they  do  not  demand  it,  the  defendant  cannot  plead  it*  Br. 
Brief,  pi.  477.  cites  39  E.  3.  17. 

'  15.  In  account  fir  malty  the  defendant  pleaded  that  the  plaintiff 
had  formerly  brought  trover  and  converfion  for  this  and  other  malt 
againft  him,  and  that  he  wzs  found  guilty  as  to  part,  and  not  guilty 
as  to  other  part,  and  damages  affeffed^  Adjudged  that  this  was 
no  bar ;  for  it  might  well  be,  that  he  did  not  convert  the  malt  as 
C  158  ]  the  firft  aAion  fuppofed,  and  yet  he  ought  to  account  as  this 
aClion  fuppofes.  Mo.  463.  pL  653.  Hill.  36  Eliz.  Mortimer 
V.  Wingate. 


(N.)  What  fliall  be  a  good  Plea  in  Bar. 


irand  die  *  [^'  1^  ^^  account  it  is  a  good  plea  in  bar  of  the  account,  that 
Botes  there.  *  the  plaintiff  hath  releafed  to  him  all  actions.    22  H.  6.  55.  b. 

agreed  14  E.  3.  Account  73.  33  E.  3.  Acdount  130.] 
jij^  jjj^y        [2.  So  it  is  a  good  plea  in  bar,  that  the  plaintiff  hath  releafed  t9 
Ttcnwr  by     him  all  the  advantage  and  profit  that  he  might  have  by  the  account, 
other  hands,  p  £.  ^,  ^g.  fgid  by  Moyle  to  have  been  adjudged.] 

to  him  all  manner  of  ny  rtceipts,  it  it  a  good  btf  9  for  the  receipt  by  other  hands  It  my  own  proper 
nccipt.     Br.  Account,  pi.  77.  cites  10  £.  3.  7. 

But  if  A.  be  accountable  to  B.  and  B.  releaies  to  him  all  his  duties,  this  is  no  bar  in  an  afiion  of 
occount  {  fcr  duties  extend  to  things  certain,  and  what  ih/.l  fall  out  upon  the  account  is  uncerb'n ; 
and  albeit  the  Latin  word  is  dcbita,  yet  duties  do  extend  to  all  things  due  that  are  certain,  and  iheitlefS 
difcharges  judgments  in  perfonal  adions  and  executions  aifo.     Co.  Litt«  291.  a. 

a"^^*!^'  [3.  So  it  k  a  good  plea  in  bar,  that  they  'have  fubmitted  t9 
UforeaudU  the  award  of  J.  S.  who  awarded  that  the  defendant  fliould  be  ac- 
tors  quitted  againft  the  plaintiff.     22  H.  6.  55.  b.  for  this  is  as  ftrong 

See  (O)  pi.    asareleafe.l 

A9.  Taylor  -^ 

V.  Page.— — -/)«£r  ufnn  account^  the  plaintiff  coirff/r^  btfore  auditorsy  the  dtfindant  pieaJeJ  afiitrmem\ 
And  becaufe  in  this  cafe  before  auditors  wager  of  law  does  not  lie  [the  plea  was  held  not  good.]  Contia 
upon  other  account,  for  the  aflion  is  now  in  manner  of  record  j  and  yet  the  AaN  of  Weft.  a.  ti. 
dots  not  give;  but  that  if  they  be  found  in  arrears  they  Ih^ll  be  committed  to  ward  irrepleTiablc ; 
therefore  for  inf'idiciency  of  the  plea  the  platniitf  Kcofcctd  lua  debt.  Q^od  nau.  Br.  Accouatf 
pi.  52.  cites  4  H.  6.  17. 


Itccount  tst 

YH  iCCOMt  at  1  receipt  1»y  ortier  hands,  arhitrement  that  the  deftnJant  Pall  pev  fucb  a  fum  in  fitis- 
faSkn^f  M  rfctipu^  iy  lobicb  be  had  fsid  at  Jueb  a  fiacc^  i«  a  good  plea  by  rfae  beft  opinion ;  and 
ytt  ibt  de/endant  in  receipt  by  other  hand*  cannot  wage  his  law.     Quod  noU«     Br.  Account)  pi.  46* 
cites  1%  H.  6.  39. 

f4.  So  it  is  a  good  plea  in  bar,  that  after  the  receipt  of  the  Br.  Ac 
fum  of  which  the  account  is  demanded  by  the  mediation  of  their  !^^"c|t^ 
friends,  it  Was  agreed  between  them  that  the  defendant  fbould  S.  c.  that 
male  an  obligation  of  100  /.  for  the  100  /.  received j  and  the  profit  "  '*  *  8*^ 
to  ar^e  from  the  f aid  100/.  ivhich  obligation  of  100/.  he  made  ojy  JUdi^^ 
and  delivered  accordingly ^to  the  plaintiff  j  for  the  acceptance  of  charge  of 
the  obligation  dcftroys  the  duty,  and  fo  the  fum  in  demand  is  as  ^^^^^  pc' 
ftrongly  thereby  releafedj  as  by  a  relcafe  of  all  actions.   22  H.  6.  ^^* 
55.  q.  Curia.] 

[5.  But  it  is  no  good  plea,  that  it  was  agreed  that  he  fhould 
fnake  an  obligation  of  100/.  for  the  100/.  received^  Hvh'ich  he 
did  accordingly ^  becaufe  the  accord  16  not  that  the  obligation 
fhall  be  made  for  the  100 1,  and  the  proRt  to  arife  from  it ;  for 
the  accepting  the  obligation  is  not  a  difcharge  of  the  profit  ari- 
£ng  as  well  as  of  the  principal,  but  he  is  accountable  for  the 
profit*     22  H.  6.  55.  b.  per  Newton,  j 

f  6.  So  it  is  no  good  plea  in  bar  of  an  account,  that  the  plaintiff 
accepted  a  flatute  merchant  from  him  of  the  fame  fum  in  demand,  in 
(atisfa£lion  of  the  faid  fum,  and  a  tun  of  wine  in  fatisfadion  of 
the  damages ;  for  here  it  is  exprefled  that  the  ilatute  fliall  not  be 
a  difcharge  of  all.  39  £.  3.  4.  b.  23.  admitted  \  for  there  it  is 
pleaded  before  auditors.] 

[7.  It  is  a  good  plea  in  bar,  that  the  plaintiff  granted  by  inden-  f  ICO  1 
ture,  that  if  the  defendant  didfucha  day  acknoivledge  a  flatute  mer- 
chant to  tie  plaintiffs  that  the  writ  of  account  fhould  be  taken 
a^  null,  &c.  and  that  he  acknowledged  the  flatute  to  him,  &c.  ac- 
cordingly ;  for  thereby  the  account  is  relcafed.  20  £.  3.  Ac- 
count 79.  agreed.] 

f  8.  Btft  if  he  fays  he  did  acinotuledge  the  fatute,  the  plaintiff 
being  ab/ent,  and  that  he  did  deliver  it  to  the  cleric  of  the  recognizances ^ 
and  after  carried  it  away  with  hiin^  this  is  no  good  plea  ;  for  the 
plaintiff  is  not  fure  of  the  flatute  till  'delivery  tliereof  to  him. 
20  E.  3.     Account  79.  adjudged.] 

[9.  If  the  defendant  pleads  tie  plaintiff  ^s  acquittance  of  the  fum  In  tcc-»unt 

demanded,  this  is  not  any  plea  in  bar  of  the  account ;  for  by  **>«  ^f^ltl 

this  plea  he  achfwwledges  that  there  was  a  duty  onccy  and  a  difcharge  acquittance 

fubfequent  by  paymettt.     22  H.  6.  55.  b.    21  H.  7.  34.   14  E.-  3.  in  bar.   Per 

Account  74.  admitted,  for  this  is  pleaded  before  auditors.    Contra  ^'n<^^*»  >^ 

-J  '^  _'         --  *  one  be  once 

21  JL.  3,  47.    27  E.  3.  79.  b.J  charged  to 

Kcount,  and  has  a  matter  in  difcharge  of  later  times,  this  goes  in  difcharge  of  the  account ;  but  if  a 
man  bails  goods  to  bail  over,  wliich  he  does,  this  is  in  bar,  &c.  Br*.  Account,  pi.  59.  cites  21  H, 
7-  36. 

[  I  c.  So  in  an  account  of  lool.  it  is  no  good  bar  that  he  deli-  J^i?/^",^' 

vered  to  the  plaintiff  20  woollen  cloaths^   in  full  fatisfacfion  of  the  ^^  ^^^  ^^ 

lool.  and  2  tun  of  wine  j  in  fatisf action  of  the  prof t  of  the  faid  lOol.  count  upon 

which  things*  the  plaintiff  accepted  in  fatisfadion  of  the  lool.  f„'/^^^"j"^^' 

and  the  profits  thereof;  for  this  is  but  a  payment.  22  H.  6.  55.  b.  ^ar  }"for*° 

the  judges  are  judges  of  the  a^ion,  and  nut  of  the  account,  but  the  auditors  aie  juJges  oi  the  accounC. 
Br.  Accoiiot,  pi.  4&«  cites  S.  C*  per  Newt,  and  Afhton. 

N  %  II*  So 
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•  Br.  Ac  [t^*  ^  i*^  ^Q  account  for  tooL  it  is  no  good  plea  inlar  thai 
count,  pi.  7.  futh  a  day  (5V.  be  put  tie  money  into  a  bag  tiedup^  and  ejftredit  i9 
+^^'a*""  ^^^P^^Wf  and  he  agreeing  to  the  oflfer,  did  will  and  grant  that 
coant,pl.3'i.  he  Jbould  retain  the  faid  money  as  lis  own  proper  numej^  in  fatlfr 
cites S. C.  ^  faBion of fucb  afunty  in*  which  he  was  indebted  to  the  defendant; 
■^  ■■ '.  and  therefore  he  took  the  bag  with  the  money,  in  fatisfa£tioQ  as 
t  Fol.  144-  before,  &c.  for  this  is  but  z  payment,  f  28  H.  6.  7.  adjudged  per 
'^  ~^''  -'■  curiam,  but  a  writ  of  error  was  brought,  j:  12  H.  4.  18. J 
s.  c.  cited       [12.  So  in  account  for  certain  tin  received,  it  b  no  plea  in 

L  Bdftr"  ^^^  ^^""^  ^^f""^^  *^  ^^"^  ^^  J:  ^:  ^^  took  an  obligation  fir  it  in  the 
203 L     name  of  the  plaintif;   for  it  is  only  in  difcharge.    U.  28  H.  t. 

In  account      29.  193.] 
the  plamtiiT 

declared  that  he  dtPtvered  the  defcndantji  much  ehtb  to  fill  tt  B»  in  Spahu  The  ^txAuApUM  Ad 
'hi  fold  tbijanu  at  B.  in  Spain,  in  Norcmbcry  for  4ol«  EngUA,  to  he  paid  h  May  mext;  tvdJUipi 
the  cufiom  ofmcrcbanit^  that  If  atiy  merchant  had  goodt  in  that  kingdtm  to  be  fild  to  anotbtr  mtrcMf 
and  bejtlh  than  to  be  paid  at  a  day  to  come^  and  this  done  before  apubHc  notary,  and  tbirt^ahiS^fyoii 
to  him,  and  in  his  name  xobofo/d'tbe  go9dt\  and  tfjucbfdler  delivert  to  the  owuner  of  the  goods  fiab  If^t 
tbitfoallbe  a  difcbarge  to  bim  of  the  goods;  and  avened  that  he  fold  to  a  Spaniih  merchanti  and  took  1 
hill  accordingly,  and  at  London  offered  that  bill  to  the  plaintiff;  who  refafed  it.  The  plabtiffdemvmed, 
And  adjudged  for  him  by  Hobirt  and  Winch,  being  only  prefent.  Win.  52.  Mich.  loJaC'C.  B« 
Dodderidge  ▼.  Anthony.  And  ibid.  Hobart  Ch.  T.  faid,  that  the  cuftom  as  alledged  ii  toolaiscj 

hut  if  he  had  alUdged  that  fitch  bill  taken  by  thefoBwjbaU  be  at  good  and  efff&ual  to  the  mtfir  *i  ift 
had  been  taken  in.  his  own  name^  this  had  been  good* 

See  (L)  pi.        [13,  So  It  is  not  any  plea  in  bar  of  the  account  that  afifr  tb 

In  account  ^^^^^P^  ^^'  ^^  moncy  ^e  plaintiff  gave  him  the  money ;  for  he  ac* 

the  defend,  knowledges  himfclf  once  accountable.    *(I^  feems  if  this  gift  had 

wnt  pleaded  been  sby  deedy  it  would  amount  to  a  releafe  of  the  duty,  and 

his  wceVpt  ^^^"  ^^  flrould  be  a  good  plea,  but  without  deed  it  cannot  be  any 

of  the  goods,  releafe,   and  therefore  it  is  no  good  bar.)     21  £.  4.  67*  A(^ 

for  which  judged.] 

theaaion       J      o       J 

of  account  is  brought,  and  which  receipt  made  him  liable  to  render  an  accoant,*  the  plaintiff  0*^* 
fife  of  the  faid  goods  to  the  defendant.  This  was  adjudged  no  bar  ;  but  a  good  plea  before  ViSom^ 
Adjudged  and  affirmed  in  error,  Jenk.  136.  pi.  79.  ■  A.  bails  goods  to  B*  to  bail  toC.  «bs 
does  fo.  This  is  a  good  bar  in  account  brought  by  A*  again  ft  B.  For  here  originally  was  no  scooiit 
Id  be  rendered  \  but  in  the  principal  cafe,  before  the  gift,  the  defendant  was  accountable*    Jealc  V^ 

In  account  agairfi  the  defendant  as  receiver  of  bit  mony  by  the  handt  ef  a  Jhanger,  Ae  deftflw 
pleaded  in  bar  a  gift  of  the  money  to  b.m  afterwards  by  the  plaintiff.  It  was  admitted  to  be  a  good  pltt 
before  auditors ;  but  the  queflion  was  if  it  was  fo  in  bar  of  the  account.  And  Wai  burton  J*bciof 
only  prefent,  bc-ld  it  good  in  bar  j  for  by  the  gift  it  is  his  own  money,  and  theit£>rc  may  pkM  it  ** 
bar.  Win.  9  Paich.  29  Jac.  Haixington  v.  Harrington. 
*  f  160  ] 

^c  (M)  pi.  [14.  So  It  is  no  plea  in  bar,  that  afier  the  receipt  thepknntiffcm- 
^  piatided  hitn  to  carry  the  tnoney  to  London  to  a  banker^  to  make  if^ 

cLanj^e  thereof,  and  to  receive  bills  of  exchange  to  fend  tljem  io  tbt 
plaintijfy  the  which  he  had  done  accordingly^  &c.  For  this  is  only  ia 
difchargcoi  the  account.     5  H.  5.  5.] 
Br.  Ac-  [  1 5-  It  is  no  good  plea  in  bar  of  the  account  that  he  was  roiici 

*'""rtc/'*    of  tlie  money  by  certain  felons ;  for  if  this  fliould  excufe  him,  it 
I?  c*  -       ought  to  be  pleaded  before  die  auditors.     9  E.  4.  40.  b.  Curia.] 
Account  [16.  So  it  is  no  plea  that  he  received  it  to  carry j  and  was  rv^^ 

iia^ chat      ^/ ^^'"'^ ^"^^ ^^^'"'^  ^^^'  S^'^'^^'    Contra  22  E,  3.  Account  in.] 

he  ivas  jccp-vci-  of  niorcy  Arc.  iVr  Cat.  tlie  lece'tpt  'aas  uton  conJiUon  that  if  the  dfcrdant  camejip 
with  ti.r  t*:  r-y  to  tf  t  cH-.p  ,if  K'.' tLnKjr'j^,  fhjt  tben  he  foall  ucc.uut,  and  otberwife  not;  and/-ii'^ 
he  W.J5  t:oh-d  of  the  tiofi.-^  t-*'crt  he  cam^  to  (he  camp,  Sec,  a/ !jue  bee  that  be  was  bis  receiver  in  f^ 
ftber  mju:4r,     I'ci  LiLUeun,  ui*  is  in  dilcharijc,  and  not  in  bar  j  but  It  wa9  held  a  good  plea  in  !»«• 

Hi 
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Quod  noti,  qsam  if  he  fhall  take  the  abique  hoc*    It  feems  thit  he  ihallt    Br.  Accompt,  pL  69. 

•ibBcJE.4.  4. 
Dtit  upon  iotid  to  account  for  mooey.     Dcfeadaot  pltadei  that  be  did  account*    The  plaintifF  r^/itfl 

thetjucb  a  ie^  tht  defendant  received  26I.  for  fvbicb  be  has  not  accounted.  The  defendant  rejoined  tbat 
beaccoonted  thus,  vix,  tbat  certain  tbieves  broke  open  bis  compting-boufef  andjfole  tbe  money,  wbereofba 
lave  tbe  plaintiff  notice*    And  the  court  held  this  an  account,  and  no  departure.     2  Lev.  5  Pafch* 

S3  Car.  2.  B«  R.  Vexe  v.  Smith* Vent.  ixx.  S.  C.  adjudged  for  the  plaintiff.  2  Keb. 

761.  pi.  30.  S.  C.  and  held  accordingly  per  cur.  Ibid.  779.  pi.  8.  fays  tha^  judgment  was  for 

ifae  plaintifTy  nifi  the  robbery  be  tried.  But  Ibid.  380.  pi.  52.  fays  that  the  rule  for  trial  of  the  mat- 
ter being  difobeyed,  the  court  gave  the  pkuntiff  leave  to  dilcontinoef  the  robbery  being  a  good  bar.  — — 
S.  C.  citedy  and  allowed  for  law.     6  Mod.  139*  Fafch.  3  Ann.  B.  R« 

17.  PIme  compuiavit  is  a  good  pica  In  account,  therefore  it 
feems  that  where  the  plaintiff  had  had  account,  he  fhall  never 
have  account  of  it  again.  «  Br.  Accompt,  pi.  to,  cites  41  £.3.9. 

13.  Payment  to  the  plaintiff  or  afiranger  is  a  plea  in  difcharge, 
and  yet  may  be  pleaded  in  bar.  Raym.  57.  Arg.  cites  Raft. 
Ent.  16,  19  H.  6.  5. 

19.  Account  of  the  receipt  of  \oo  marh,  to  render  account  at  P, 
in  London 'f  hz  (ball  not  plead  that  the  plaintiff  delivered  to  him  the 
100  marks  at  0.  in  the  county  of  E.  to  deliver  to  J.  S*  which  he  has 
elone,  'without  traverjing  the  receipt  in  London  j  but  it  is  a  good  plea 
that  he  received  the  100  marks  in  London  to  deliver  to  J.  S. 
which  he  has  done  without  traverfe.  Note  a  difference  per  tot. 
cur.  For  if  he  has  not  delivered  it  over,  he  is.  accountable. 
Br.  Accompt,  pi.  47.  cites  22  H.  6.  49. 

20.  The  defendant  in  account  as  receiver  faid  that  at  another 
iimey  in  writ  of  account  of  the  fame  receipt ^  he  ivas  adjudged  to  account 
at  thefuit  of  tin  fame  plaintiff ^  tic.  And  per  Danby  and  Moyle,  it 
IS  no  plea  ;  for  if  he  has  mi  taken  execution^  he  may  have  a  new 
a£lion«  Contra  per  Litt.  and  Choke  5  for  the  nature  of  the  ac- 
tion is  changed  by  the  judgment  from  matter  in  faft  to  matter  of 
record*    Qusere.     Br.  Accompt,  pi.  57.  cites  9E.  4.  50. 


(O)   What  (hall  be  a  good   Difcharge    [or  Plea]   [  i6i  ] 

before  Auditors, 

[i.  tT  is  a  good  difcharge  before  auditors^r  afaElor  to  fay  that  Br.  Ac. 

-*•  in  a  tempefly  becaufe  the  fhip  was  furcharged,  the  goods  ^omnt,  pi. 

noere  flung  into  thefea.     Dubitatur  41  E.  3.  4.]  ^'q]  . 

[2.  It  is  no  good  difcharge  before  auditors  that  he  was  robbed  Br.  Ac- 

of  the  goods  by  certain  felons.     Dubitatur  9  E.  4.  40.  b.]  compt,  pi. 

S.  C.  S.  p.  held  by  Popham  to  be  a  good  plea ;  but  Gawdy  e  contra.    Mo.  461.  pi.  650.  Hill. 

39  £112.  WoodlifTs  cafe.  Ow.  57.  Hill.  38  Elis.  Anon.  S.  C.     Gawdy  held  it  no  plea  in  bar, 

becaufe  he  has  confefled  himfelf  accounuble  by  the  receipt  3  nor  any  plea  before  auditors.     But  Pop- 
ham  held  it  a  good  plea  before  auditors. 

[3.  It  is  a  good  difcharge  before  auditors  that  he  was  robbed  4  R<^P'  84; 
of  the  goods,  without  his  default  or  negligence,     Co,  Litt.  89.]  by^VT*  ^^^ 

coQTt,   arg.  in  Soathcof  s  caie,  that  in  account  it  is  a  good  plea  before  auditors  that  he  was  robbed,  as 
^pears  by  12  £.  3.  Account  i  if .  41  £.  3*  3.  &  9  £•  4.  40.  and  if  the  fador  did  his  beft  to  lave 
I9  he  (hall  be  difchaiiged.  See  (N)  pi.  1 5>  i6» 

N  3  [4.  It 


i6x  ^rcoitnt 

Br,  Ac-  j^j^  It  18  a  good  difcharge  before  auditors  in  account,  as  receivtf 

66?at«  *    of  loL  if  he  tenders  the  lol.  and /wears  upon  a  book,  that  after  the 

S.  C.  time  that  the  money  was  dcli\'ercd  to  him,  that  he  found  mthing 

that  he  durjl  to  buy  for  feat  of  hfs ;  for  he  is  not  bounid  to  buy  fo  as 

to  lofe,  for  he  himfeif  Hiall  bear  tlie  lofs,  and  not  the  plaindiT, 

46  E.  3.  Account  40] 

[5.  (It  feems  a  receiver  is  not  bound  to  buy  and  fell,  and  there- 
fore it  feems  it  is  intended  that  he  was  a  receiver  to  mercbai^ 
dize.J] 
Br.  Ac-  J  5.  And  in  this  cafe  the  plaintiff  (hall  not  be  received  to  aver 

C6"cit«       contrary  to  his  oath.     46  E.  3.  Account  40.  J 

s.  c. 

[7.  If  goods  and  merchandizes  are Jhipped  in  a  (hip  to  he  fold  in  Bar^ 
hary^  and  delivered  into  the  cuflody  of  a  bailiff,  ad  merchandizan- 
dum  &  vendendum  according  to  his  difcretiony  and  thereupon  he  goes 
witli  the  (hip  and  merchandizes  to  Algiers  in  Barbary,  and  there 
defires  leave  to  trade  ;  but  before  he  can  obtain  it,  the  faid  town 
furprizes  them  ivithfhips  of  ivar^  upon  pretence  of  damages  re- 
ceived by  them,  and  the  Englifli  before  \  upon  ivhich^  for  the  re- 
demption  of  the  fliip  and  merchandizes  in  the  fame  fliip,  by  cotih 
pofttion  between  the  merchants  of  the  faid  fhip  and  the  faid  town, 
he  and  all  the  other  merchants  ivere  compelled  to  pay  fo  mtichy  tcc» 
r*    ^»   'i  And  fo  the  average  upon  all  the  goods  in  ifie  faid  (hip  did  amount 
♦  Fol.  125.   unto  *  67I.  per  cent,  for  their  redemption,  and  according  to  this 
"•" '  -^  rate  the  average  for  the  faid  goods  amounted  to  Jo  much,  (si'c.  for  which 
he  prays  allowance,  this  is  a  good  difcharge  before  auditors,  be- 
caufe  this  was  done  for  the  prcfervaiion  of  the  refidue.     Mich.  9. 
Car.    B.  R.   between    Brcnvn  and  Robhifon,    per  curiam.     But 
judgment  was  given  againft  the  defendant  for  another  matter. 
Intratur.  Mich.  8  Rot.  186.]  * 

F.N.B.1X6.        [8.  If  a  bailiff  of  a  manor  pays  the  relief  of  his  mafler  to  the  lord  to 
(  QJ  in  the  ^^j]jQjn  If  is  due,  he  fliall  be  allowed  this  upon  his  account,  thoueh 

new  notes  •  '  o 

there  (c)      he  had  no  .warrant  from  his  mafler  fo  to  do,  becaufe  this  is  a 
S.  P.  ac-      cafual  thing  of  ccmmm  courfe,     41  Edw.  3.  Account  33.  Curia.] 
coidingly.  ^^^  jj^^^  j£  ^  \i\vX\^ pays  a  thing  that  is  not  cafual .^ common  courfe 

without  warrant  from  his  lord,  he  ihall  not  have  allowance  there- 
in 162  1  of  upon  his  account.  41  Edw.  3.  Account  33.  Curia.J 
Mrownl.  15.  [lo.  If  zfaBoT  buys  certain' things  for  20I.  which  are  not  worth 
m  a  noca  j^d.  though  he  did  as  well  as  he  could,  yet  he  (hall  not  be  al- 
cir^ingiy.  lowcd  for  fo  much  upon  his  account.  41  Edw.  3.  9  b. 
s^cpi.  XQ,    -|- 46  Edw.  3.  Account  40.] 

■\  So  of  a 

biiliiT.  Br.  Accompr,  pi.  10.  cites  S.  C.  per  Finch.— Ibid.  pi.  66.  cites  S.  C.  that  if  a  bai- 
\Si  merchandizes  and  lofes,  if  he  docs  as  wdl  as  he  can  he  ihall  not  bear  the  lofs  but  the  lord,  as  it  is 
laid  by  Ibixie,  but  contra  of  receiver. 

[  1 1 .  It  is  a  good  difcharge  before  auditors  that  he  acknotvledgeda 
.    fiatute  merchant  to  the  plaintiff y  in  which  he  was  bound  to  the 
plaintiff  in  a  certain  fum,  which  is  as  much  as  the  plaintiff* de- 
mands, and  that  he  gave  another  thing  in  fatisfaB'wn  of  the  profit 
thereof.     30  Edw.  3.  4.  b.  23.  adjudged.] 

[12.  If  a  man  receives  money  of  J.  S.  to  deliver  to  J.  D.  at-a 
tnejfengcr^  in  an  account  againft  the  bailee,  he  (hall  be  difchargcd 

before 


before  auditors  by  iender  in  court  of  the  principal  fum ;  for  he  r/ 
mt  to  account  for  the  profit  thereof  in  the  mean  time,  though  he  hath 
detained  it  for  a  long  time,  for  he  did  not  receive  the  money  to 
merchandize)  but  only  to  deliver  over.  2  Rich.  2.  Account  45. 
for  he  had  no  warrant  to  merchandize  with  it  to  gain  or  lofe.  j 

[13.  So  if  my  hailrff  of  my  manor  receives  the  rents  of  my  te- 
nants, and  retains  thefH  for  2  or  ^  y^ars^  yet  in  a  writ  of  account 
he  is  not  to  account  for  the  profit  coming  therefrom  in  the  mean 
time,  for  he  had  not  any  warrant  to  merchandize  with  them,  or 
to  gain  or  lofe.     2  Rich.  2.  Account  45.] 

[14.  &  in  an  account  as  receiver  ivhere  he  is  not  to  merchandize.   In  Tome  / 
he  is  not  to  account  before  auditors  for  the  profit  after  the  re-  ^^f*'""* 

•  ^  T  *  action  of 

^T^-]  .  .  accompt 

15.  But  otherwife  where  the  receipt  ivcu  to  merchandizcy  for  agaimt  ont 
there  he  I^ath  a  warrant  to  gain  or  lofe.  2  Rich.  2.  Account  4c.  "  '«c«:ptor 
6  Rich.  2.   Account  47.  J  he  ihall  have 

^hwance  o/'his  expends  and  charges,  and  alfo  fhall  accsmptfor  thf  frvfit  bt  rteetved  or  might  rtajonabtj 
receive  \  and  thU  'was  provided  by  Uw  in  favour  of  merchants^  and  for  advancement  of  trade  and  traffict 
Co.  Lite.  172.  a. 

[i6.   So  though  the  receiver  retains  the  money  in   his  hands  Arconntlia 
without  any  employment,  if  he  might  have  employed  it  for  profit,  againfthim 
'     2  Rich.  2.  Account  45.]  hlZ^X 

have  gained  by  the  occupation.    Per  Luke  J.    D.  21 .  b.  pL  1 30. 

[17.  But  hefhall  be  difcharged  oi  the  profit  in  this  cafe  hy  his  oath  *  Br.  ,Ac. 

that  he  could  not  find  any  thing  to  buy  by  which  he  might  gain,  ^e"  atc» ' 

2  Rich.  2.  Account  45.'  46  Edw.  3.  Account  40.]  s.  c. 

[18.  And  Xhe  plaintiff fball  not  be  received  to  aver  contrary  to  his  Br.  Ac- 

oatb.     46  Edw.  3.  Account'40.]  66^  d*te?" 

S.C. 
[19.  In  account  as  bailiff  cur  am  habens  {5*  adminiflrationem  de 

quibufdam  bonis  &  mercnandifis,  fcilicet  cloves  ad  merchandi^ 
zandum  ^  proficuum  inde  faciendum  to"  compotum  inde  reddefidum, 
he  ought  to  tender  an  account  before  auditors  of  the  profits  made 
thereof.  Mic.  9  Car.  B.  R.  between  Brown  and  Robin/on,  ad- 
judged upon  a  demurrer,  where  it  appeared  by  the  plea  of  the 
defendant  that  he  had  made  profit  thereof  by  fale,  and  yet  he  had 
accounted  but  according  to  the  value  at  the  receipt  thereof,  Intra- 
tur.  Mich.  8  Car.  B.  R.  Rot.  186.] 

[20.  In  account  for  merchandize  the  defendant  fliall  be  charg-  jfidcilvw 
cd   if  he  might  have  gained  more  in  fuch  or  fuch  a  things    &c,  goods  tQ 
6  Rich.  2.  Account  47.]  Z:!T 

loL  to  traffic  with  for  my  ufe,  and  he  fe^fs  them  for  rol.  I  have  no  remedy ;  but  if  my  bailiif  buys  a 
thing  for  jcL  which  is  not  worth  it,  he  fliall  not  be  allowed.     Brownl.  25.  in  a  nota. 

[21.  So  my  bailiff  ihall  be  charged,  if  he  fells  a  quarter  of  corn  [   163  ] 
for  40  d.  nuhen  he  might  have  fold  it  for  half  a  mark^     6  Rich.  2. 
Account  47.] 

[22.  If  a  man  delivers  money  to  another  to  deliver  over  to  J»  S,  The  cafe  of 
and  he  does  it  accordingly,  and  after  bailor  brings  a  writ  of  account  ^'J^^^^J^^^j, 
againft  him,  and  he  pleads  never  his  receiver,  &c.  and  this  is  ..xn  account 

N  4  found 
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■gainftD.  found  againft  him,  becaufe  he  cannot  give  thU  (^edal  matter  tn 
^\ru^^  ^  evidence,  inafmuch  as  he  was  once  accountable  condttionallf  if 
LmJto/J.  ^^  ^^^  ^®^  deliver  it  over,  he  (hall  not  after  be  received  to  plead 
to  the  plains  this  matter  in  difcharge  before  auditors,  becaufe  this  plea  proves 
*>ff*5  vh  him  not  to  be  accountable,  which  is  found  and  adjudged  agsdnft 
jlinciTu^    him,     D.  3  Eliz.  196.  b.  43.  agreed  by  feveral.] 

fu  uriques  rcceivor  ptt  manui,  Scc»  ttid  founJ for  tbt plaintiffs  and  the  defendant  pltadfJ  befoft  anditorSr 
that  by  the  appcintment  of  A»  be  bad  paid  the  money  to  %  M.  fat  the  debt  of  the  plair.tiff.  Adjudged  aa 
ill  plea,  and  contrary  to  tbefirfi  ijfue  \  wherein  it  was  uid  that  he  never  was  receiver,  &c.  Hott.  133. 
Hu|$hea  ▼.  Drinkwater. 

[23.  In  an  account,  if  the  plaintiff  declares  of  a  receipt  of  1000 
dollars  tnoneta  venetia^  the  value  of  each  dollar  being  4  x.  moneU 
Anglia  qua  in  toiofe  attingunt  ad  valorem  to/o  fkuch^  &c.  to  which 
the  defendant  pleads  never  his  receiver  to  render  account,  upon 
which  they  are  at  iffue,  and  it  is  found  for  the  plaintiff,  by  which 
the  defendant  is  judeed  to  account,  the  defendant  is  not  bound  to 
render  an  account  of  the  dollars  as  they  are  valued  in  the  decla* 
ration  according  to  the  value  there  fliewn,  but  he  tnayflfew  before 
the  auditors  of  what  vali/e  they  were  at  the  time  of  the  receipt,  and 
according  to  this  he  (hall  account.  Trin.  36  Eliz.  B.  R«  between 
Beecher  and  Smithy  per  curiam^] 
Asxn  ac-  [24.  He  Cannot  alledge  a  difcharge  by  matter  done  beyond  fia^ 

l[ZZ^faid  '^^^  "^  ''^^  '^^^^  *^^^'     4'  ^-  3'  4^J 

that  be  hougbtjeweh  in  Breteignefor  400/.  and  in  Brelcjgne/&«r«/  tbm  to  tbeplaintlf,  and  pnt  tbtm 
into  a  box,  and  deliwred  the  plaintiff  the  hey  of  the  box  locked  in  Brtteignty  and  after  ddhnred  to  the 
plaint  ff  in  A,  in  England  tbe  box  ;  and  the  plaintiff  Jaid  tbat  tbefe  wbicb  be  bailed  to  bim  at  A*  was  wortb 
but  4.C/.  and  after  the  pU'mtifFiccovered  400I.  except  40I.  The  reafoa  fecms  to  be,  becaufe  ike  bufui 
and  delivery  at  B,  btyondjea,  it  not  triable  bere.     Br.  Account,  pi.  Jo.  cites  41  E.  3.  3.  9. 

Fitih.  Tit.  [25,  It  is  no  plea  in  bar,  that  be  bailed  the  money  to  J.  N.  by  tie 
Account,      plaintiff's  commandy  but  a  cood  plea  in  difcharge  before  auditors^ 

pi.    2  i.    cites      IJ       T»*^A  ..  1  •.  TT  rt     T  * 

S.  c.  and      ^*  •^-  Account,  pi,  31,  citcs  i2  H.  4.  18.] 

5    p.  b^  Hull,  quod  curia  conccfllt. 

.  26.  Account  againft  a  receiver  of  20I  ht  f aid  that  after  the  rt^ 
eeiptke  married  the  ftfi.r  of  the  plaintiff y  for  which  he  fhould  have  2ol. 
and  the  plAiniff  granted  to  him  that  he  fhould  retain  this  infullpaf- 
mcnty  judgment  fi  actio,  and  no  plea  in  bar  of  the  account,  but 
it  is  a  good  plea  in  difcharge  of  the  account  before  auditors.  Br. 
Account,  pi.  31.  cites  12  H.  4.  18. 

27.  The  defendant  ackmiuUdgcd  the  receipt y  and  auditors  vjere 
affigncdy  anil  the  plaint  ff  did  not  comey  and  the  auditors  certified  It 
to  die  court  5  wherefore  they  awarded  that  the  defendant  fliould 
go  quit,  for  as  to  this  account  he  is  difcharged  5   but  firft  the 

'fit^^^^^  demanded  himy  and  he  came  mi  \  and  further  they  awarded 
that  the  warden  of  the  Fleet  Hiould  permit  him  to  go  at  large. 

.  Br,  Account,  pi.  45.  cites  21  H.  6.  26. 

2u,  Account  agaruft  W.  as  bailifF,  who  pleaded  never  his  ban 
liff.  After  verdidi,  and  judgment  quod  computet  upon  the  account, 
the  defendant  fljewcd  a  difrhargcy  and  fo  to  iffue  again,  and  a  vcr- 
4iclfor  tbe  J^lainiiff\  and  there  being  a  demurrer  to  tart^  the  de- 

fmiani 
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fmieadjhimd  that  his  feme  bad  title  of  dower ^  and  entered firfty  and 
tvyejed  as  guardian  injocage  \  and  fo  prayed  allowances  of  the  third 
fart.  It  was  infifted,  that  though  bailUF  on  account  ihall  have 
adion  for  furplufage,  yet  the  receiver  or  guardian  in  focage  (hall 
sots  and  that  here  the  defendant  is  charged  as  bailiff.  And 
per  cur.  accordingly,  and  that  this  matter  Jbotdd  have  been 
pleaded^  and  it  (hall  not  be  allowed  upon  account  \  for  he  hzspaffed 
the  advantage  of  it.  Palm.  512.  Hill.  3  Car.  B.  R.  Briggs  v. 
Wilfon. 

29.  In  account,  the  defendant  pleaded  ne  tsnques  receiver^  and  Het.  114. 
found  againft  him.  Afterwards  before  the  auditors  he  pleaded  an  arhi^  t^^* 
trementfor  all  accounts y^aSionSy  &c.  and  that  he  was  awarded  to  pay  $.  e.  ac^ 
lol.  only,  in  difchazge  of  all  accounts^  debts,  &c.  which  he  paid  cordingiy.  ^ 
accordingly.    But  adjudged  for  the  plaintiff  j  for  this  arbitrement  ^^^^^^ 
before  the  2£k\on  fhould  have  been  pleaded  in  Bar  oftheaBiony  which  thourhtht 
is  now  too  late  to  do  before  the  auditors.    Cro.  Car.  116.  pi.  lo.  arbUremna 
Trin.  4  Car.  C.  B.  Taylor  v.  Page.  Xlljf 

^icn  brought,  it  caimot  be  pleaded  before  the  auditors,  but  be  ought  toha?e  hU  an^uyili 

30.  An  accord  with  Jatisfa^ion  may  be  pleaded  in  bar  of  ai> 
count,  but  not  in  difcharge  before  auditors ;  per  Crooke  J.  to 
which  the  court  feemed  to  agree.  '  Het.  1 14. 

31.  B.  depqftted  200/.  betted  on  a  horfe^race  in  the  hands  of  C  to  S.  C.  citeA 
be  delivered  to  the  winner,    as  by  articles  between  the  parties.  Sty.  410, 
C.  delivered  the  200L  to  the  other  party,  fuppo(ing  he  had  won  ^"* 

the  wager ;  whereupon  B.  brings  account  againft  C.  as  his  r&* 
ceiver.  C.  as  to  lool.  pleaded  ne  unques  receiver;  whereupon 
he  was  adjudged  to  account  before  auditors,  where  he  pleaded  in 
difcharge,  that  he  had  delivered  the  money  to  the  other  that  won  the 
wager.  The  plaintiff  replied  that  there  was  foul  play,  &c.  and  fo 
he  ought  not  to  have  delivered  the  nwney.  Roll.  Ch.  J.  held  the  plea 
not  good  ;  for  he  being  adjudged  to  accotmty  implies  that  the  money 
v^as  fairly  won  by  the  plaintiff  \  and  Jerman  and  Nicholas  J.  agreed 
that  judgment  ought  to  be  for  the  plaintiff.  Sty.  353.  Mich, 
1652.     Boynton  v.  Cheek. 

32.  After  judgment   quod   computet   the   defendant  pleaded  B^t«ftw 
before  the  auditors,  that  he  had  dc'/ivered  over  part  of  the  money 'y  a  ainftthe 
upon  demurrer  it  was  infiftcd  that  this  plea  is  contrary  to  the  defendant 
verdi«a  on  the  firft  judgment.^   And  per  Roll.  Ch.  J.  The  books  ^j'^jj"^* 
generally  are,  that  this  plea  is  in  bar  of  the  account  5  but  here  the  mcnt^qifod 
plea  of  delivery  over  has  made  it  a  plea  in  bar,  and  it  would  be  computet, 
mifchievous  to  plead  it  now  j  for  then  the  fame  iffue  would  be  ^/^^^^^^ 
tried  twicey  and  fo  there  may  be  contrary  verdifts.     Jujdgment  auditors, 
for  the  plaintiff.     Styl.  410.  Hill.  1654.     Pendarvis  v.  St.  Au-  that  it  n^ 

y.'  cesved  the 

^^'  moftfy  of  tha 

plaiotiflTro  ieTwtr  wer^  voh'tcb  be  bad  accordingly  done;  per  RoU.  Ch.  J.  if  he  had  pleaded  that  he  had 
paid  it  over  i>y  the  confent  of  the  plaintiff y  it  had  been  good  before  tl^e  auditors,  and  it  is  a  good  plea  ia 
bar  jf  the  money  be  paid  accordingly.     Styl.  430.  Hill.  1654.     Kirk  v.  Lucas. 

33.  In  account,  as  receiver  of  20I.  the  defendant  pleaded  that 

plaintijf  d^Uvertd  it  tq  him  to  pay  ovp-  to  fuch  perfons  ^  Sir  G.  M, 

Jbould 
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siatmt. 


fidulJ  think  fity  who  awarded  it  to  be  delivered  over  to  one  H,  ftc. 
edffque  hoc  t^at  he  was  their  receiver^  aliter  vel  alio  modo.  It  was 
found  for  ^e  plaintiff*,  and  Judgment  quod  computet.  Before  die 
auditors  he  pleaded  the  oEl  rf  oblivion  ;  upon  which  the  plaintiff 
demurred,  and  the  court  feemed  to  think  that  the  plea  was  good 
enough.  Raym.  57.  Mich.  14  Car.  2.  B.  R.  Southcot  v.  Rider. 

34.  In  account  againft  a  bailifF  for  a  pearl  necklace^  defendant 
pleaded  ne  unques  bailifF,  and  before  auditor*  pleaded  in  dif- 
charge  that  he  delivered  it  over  by  appointment  to  a  goldfimtb^  on 
agreement  to  fell  or  deliver.  Plaintiff  replied  non  delibcnnrit 
Defendant  demurred,  and  well,  if  the  delivery  oilkr  had  not  been 

f  165  ]  alleged  to  be  by  agreement  j  but  as  it  is,  the  demurrer  was  held 
frivolous.  The  plaintiff  alio  traverfed  the  delivery  by  appointment; 
but  the  court  held  the  appointment  not  traverfable,  the  bailiff 
having  original  power  to  agree  j  but  the  court  ordered  an  amend- 
ment by  confent.  Keb.  491.  pL  39.  Fafch«  15  Car.  a.  B.R« 
Vanganhell  v.  Brownwick. 

35.  In  account  Judgment  was  given  quod  eomputety  then  the  de« 
fendant  pleaded  before  auditors^  that  the  goods  for  which  he  was  to 
account  luere  bona  peritura ;  and  though  he  took  care  in  keeping 
them^  yet  they  were  much  worfe,  and  that  they  remained  in  lis 
hands  for  loant  of  buyers^  and  being  likely  to  be  JHll  ^vorffy  he  fold 
them  upon  credit  to  a  perfon  beyond  fea.  Upon  demurrer  the  plain- 
tiff had  judgment ;  for  where  a  merchant  delivers  goods  to  his 
faftor  ad  merchandizandum,  he  cannot  fell  them  upon  credit, 
unlefs  he  hath  a  particular  conunifEou  fo  to  do.  2  Mod.  100. 
Trin.  28  Car.  2.  C.  B.  Anon. 

36.  No  plea  which  would  have  been  a  good  plea  in  bar  of  the 
oBiony  fliall  be  pleaded  before  auditors.  Agreed.  Arg.  10  Mod% 
22.  Pafch.  10  Ann.  B.  R«  in  cafe  of  Bi(hop  v.  Eagle. 


*r.  Ac- 

CDvn^  pi. 
s6.  cites 


(P)  What  will  be  a  good  Difcharge  without  Deed. 

[l.  iF  a  baili^  does  a  thing  that  belongs  to  him  as  hailiffy  as  to 

^ "*  pay  rentSy  or  fuch  things,  which  are  due  of  right,  from 

S.  C.  the  manor,    he  Jball  aver  this  without  writing.     42  Edw.  3. 

6.  b.  2C.1 

compt,  pi*  ^'  ^^  ^^  feems  he  may  aver  a  payment  by  commandy  which  of 
»6.  dtes  ^ght  does  not  belong  to  him  as  bailiffy  as  that  he  by  command  paid 
s.  c.  and     61.  foT  the  maintenance  of  the  plaintiff's  brother.    42  E.  3.  6. 

finrt  that  ofi^^n  '^  tj 

a  thing  ^'  ^S^^ 

which  does  not  touch  his  haifywick,  it  is  not  reafonaWc  that  he  (hould  have  the  averment  wthont 
warranty,  by  which,  &c.  &  adjornatur.— — Fiizh.  Tit.  Account,  pi,  27.  cites  S.  C.  and  S.  P. 
Wi  Fincb. 

Att^'ii  ^^'  f  ?*  ^^  ^^  ^  '"^^  appoints  a  flranger  or  hisfervant  to  receive  mtmey 

pi.  27.  cites  ^^  ^^^  namey  and  he  receives  and  pays  it  over  by  his  commandy  he 
S.  C.  and      may  aver  tliis  without  deed  5  for  the  ftranger  is  his  fcrvant  for 

Fifldb  ^^       ^^^  '""^'     ^'^  ^^*  3-  ^4-3 

[4.  ft 


0cc0unt*  i&s 

•   [4*  It  is  a  good  difchiurge  that  the  platntiff  was  indehui  to  him  ^ 'tsh.  tit. 
in  the  fame  fum^  and  granted  that  the  defendant  Jhould  retain  it  m  ^*^*^^""*- 
Atisfadion  of  his  debt,  without  deed.     12  H.  4.  i8.]  &.' 


Account, 

21.  cites 
&.  C.  and 
that  after 

ibe  defendant  was  awarded  to  account,  &c«  Br/ Account,  pi.  31.  cites  S.  C«  [but  io  neither  of 

thcfe  caies  is  any  mention  of  a  deed. J 


[5.  So  it  is  a  good  difcharge  that  he  delivered  the  money  to  a  Br.  Ac. 
Jiranger  by  the  plaintiff's  command.      12  H.  4.  18.]  dtoS^C^*' 

[6,  The  accountant  being  charged  as  bailiff  oi  a  manor  may  aver 
without  {hewing  a  deed  of  acquittance,  that  as  to  a  certain  fum  of 
money  he  paid  it  by  the  plaintiff* s  cotnmand  to  T,  the  plaintiffs  r^  - 
ceiver  of  the  fame  manor  ;  for  he  cannot  oblige  him  to  give  a  tally 
or  acquittance.     13  Rich.  2.  Account  51.  adjudged.] 

[7.  So  fuch  bailiff  may,  without  ihewing  a  letter,  tally,  &c.  S.  P.  Br. 
aver  that  he  paid  a  certain  fum  to  the  plaintiff  himfelf;  for  he  can-  ^^^^V^, 
not  conitram  his  lord  to  give  acquittance.     13  R.  2.  Account  41  e.  3. 

51.  adjudged.3  25.— Pay- 

ment to  the 
fh'i^t'tff  hhnfelf  was   averred  without  fhewing  deed,   and   good.     Br.  Monftrans,  pi.    148.  rn»»f 

4a  E.  s-  45. 

[|8.  But  in  account  againft  a  bailiff  the  defendant  can  not  aver    [  166  2 
a  delivery  over  to  another^  isfc.  ivithout  writing  or  tally.   6  Rich.  2. 
Account  47.  per  Belknap.     It  feems  as  if  this  is  intended  of  a 
voluntary  delivery  upon  a  bargain  between  them,  without  the 
command  of  the  plaintiff.'] 

9.  Account  as  receiver  of  40  1.  by  other  hands.    The  defend-  S.  P.  tta. 
ant  faid  that  the  plaintiff  had  a  deed  of  the  fame  receipt  ^  judgment  ^^h.  ^* 
if  without  Jhe<ioing  the  deedy  &c.  as  in  debt  upon  contraft.     The  s!  c.  butt 
defendant  faid  that  he  had  fpecialty.     Judgment,  &c.     But  the  ^^  «<>*  •*- 
principal  cafe  was  not  *  admitted,  therefore  quxre.     Br.  Ac-  •"if^i,,,, 

COmpt,   pL  2.  cites  2  H.  6.  9.  inirprinte4 

for  (ad* 
judged.) 

(Q.  )  Difcharge  before  Auditors.     Who  ought  to    — Thefe 

plead  t  it.  rirJr. 

i^'tx  tlie  di« 

[1.  TF  2  in  a  writ  of  account  arc  adjudged  to  account^  and  one  is  V.^F':       - 

^  afterwards  outlawed  in  the  fuit,  and  the  other  appears,  he  (it)  t^tt^ 

fliall  account  alone.     %  41  Edw.  3.  3.]  be  put  in  hf 

miAake,  and 
nakes  the  title  not  to  agree  with  the  noatter  of  the  pleas,  which  might  be,  tik.  Several  accountantt^ 
nvbere  one  (ball  account  alene»     And  where  the  accent  hy  one  Jhall  affe6i  the  other* 

tFiuh.  tit.  Account,  pi.  13.  cites  S.  cafe.  Br.  Accompc,  pi.  jo.  cites  $•  C.-— Br. 

Refponder,  ph  5.  cites  S.  C.  becaufe  the  procefsis  determined  againd  the  other.  S.  P.  Thd. 

Dig.  lib.  12.  cap.  ».  f.  19.  cites  Pafch.  13  £.  3.  Brief  163.  and  fays  that  fo  it  is  by  way  of  plea, 
and  cites  Mich.  31  £•  3.  Brief  344.  ■  Browol.  25.  in  a  noU,  S.  P.  and  fame  rcafoOi  as  ia 
Br.  Refponder. 

[2.  5o  if  he  who  is  outlawed  be  dead.     41  Edw.  3.  3.     So  if  Br.  Ac. 
after  2  arc  adiudeed  to  account  one  dies*  the  other  fliall  account  compt,  pU 

t  -ni  lO»   C  CCS 

alone.     41  Edw.  3.  3.  s.  c . 

Br.  Refponder,  pi.  5.*  cites  S.  C.  For  the  receipt  of  the  one  is  the  receipt  of  the  other.— Brownl.  25. 
S«  P.  in  a  nota* 

[3.  When 


j66 


Br.  Ac- 

compt,  pU 
ix>.  cites 
41  B.  3.  3. 

Vitsh.  Ac- 
vompt,  pU 
ft 3*  cites 
Kill.  41  E. 

a-3- 


0ccottnt 

[3.  When  2  are  adjudged  to  account,  and  one  is  outlawed, 
and  [the  othei:]  accounts,  if  he  difcharges  himfclf  upon  the  ac- 
count, this  Jhall  he  a  difcharge  to  the  other  when  he  fues  a  fcire 
facias  upon  a  charter  of  pardon,  and  if  he  be  charged  by  the  accounti 
this  Jhall  he  a  charge  upon  the  other y  becaufe  they  viere  a^ui^i  U 
account  jointly.     41  £dw.  3.  13.  b.J 

(R)  Account.     Inforced.     How. 


The  mifcbhf  I.  Statute  of  Marlb.  rpNACTS,  That  if*  bailiffs  withdraw  theuh 
lf^;t\,        52  H.  3.  cap.  23.  ^  felves, 

ss  it  appears  by  the  letter  tbereof,  that  the  laft  procefs  in  an  zOlon  of  accompt  was  diftrefs  infioite,  lad 
'  the  accomptants  feeking  fubcerfuges  did  withdraw  therofelves  and  become  vagrant,  flying  ro  feciet 
places,  fometiines  in  foreign  counties,  and  had  no  lands  or  tenements  whereby  they  might  be  difbaioed, 
I0  as  the  lords  were  in  a  manner  remedilefs. 

But  this  z€t  gives  to  the  lord  a  writ  of  accompt,  founded  upon  this  ftatute,  which  [from]  the  words  of 
the  writ  is  called  a  tnotijhavit  dt  compotoy  and  begins  thus,  Monflravit  nobis  A.  ^uod  cum  B.  baTivus 
luus,  &c.  and  is  mentioned  in  the  R^ifter,  Fleca^  and  other  ancient  books  and  records,  and  ha  \t  of 
tvunty  wbert  the  ^ecom^ant  nun  bt  found,     2  Inft.  143.  But  this  writ  ought  not  to  be  graoied 

but  upon  oath  to  be  made  in  chancery.     2  Inft.  144. 

*  This  ftatute  extends  not  only  to  bailiflls  according  to  the  letter,  but  to  gardeins  in  ficagtf  retnvtn 
mtd  9tber  accomptants  \  but  the  ftatute  of  Weft.  i.  rap.  i  j.  extends  only  to  bailiffs  and  receivers,  aad 
not  to  a  gardein  tn  focage  ^  for  a  capias  lies  againft  him  by  this  ftatute,  but  no  exigent  by  the  ftat  of 
Weftm.  2.     1  Inft.  143. 

And  where  fome  have  fuppofed  that  the  ftatute  of  Weft.  2.  which  gives  procefs  of  nt^agcry  laaa 
uGdon  of  accoropty  hath  taken  away  either  the  efFe^  or  the  ufe  oi  this  a£l,  the  contrary  appean  ia 
leveral  cafes  in  our  books.     2  Inft.  144. 

If  the  ac-  ^"^  have  no  landSf  £5V.  whereby  they  may  be  diflrainei^  ibej 
comptants    Jhall  be  attached  by  their  bodies^  Jo  that  the  fierijf  Jhall  make  them 

Ln?  "'^       ^^'"^  ^^  '"^^^  ^^^"^  accompt. 

tenements  whereby  they  might  be  diftrained,  though  it  be  not  to  the  value  of  the  account^  yet  it  fofficei 
to  exempt  them  out  of  this  ftatute,  but  they  muft  have  lands  and  tenements/or  term  of  life  at  the  haf% 
and  fo  is  this  adt  to  be  underftood. 

Fqr  where  after  this  ftatute,  and  aAer  the  faid  ftatute  of  W.  2.  cap.  it.  viz.  in  4  E.  2.  one  broogbt 
m  writ  of  monftravit  de  compoto  upon  this  ftatute,  and  counted  that  he  was  his  receiver  of  100 1.  &c* 
In  which  a^ion  4  points  were  refolved,  ift,  That  .our  ftatute  extends  to  a  receiver  as  wcil  as  to  s 
ftailift*.     2dly,  That  if  the  accountant  has  any  lands  or  tenements,  though  they  be  not  fuffidcnt  to 
render  the  account,  yet  he  is  exempted  out  of  the  ftatute.     3dly,  By  thefe  words  (lands  and  teoe- 
scents)  is  intended  an  eftate  of  freehold  \  and  therefore,  whei-e  it  was  there  found  that  the  accountant 
Jbad  a  houle  of  the  yearly  value  of  6  s.  in  the  right  of  his  wife,  who  had  the  inheritance  thereof, 
but  for  that  it  was  the  freehdd  of  his  ivife,  and  not  his  freehold,  it  "uas  adjudged  no  fuficitncy  «ifto 
the  fatute*     4thly,  It  was  rffolvcd  that  if  the  hufband  had  tjj'ue  by  kis  wfc,  fo  as  Ac  had  a  frankte- 
aement  for  his  life,  he  had  been  exempted  out  of  the  ftatute.     And  the  like  cafe  was  in  6  £.  2*  in 
cafe  of  a  receiver,  and  many  other  authorities  and  records  there  be  to  that  effe£l,  whereby  it  appears 
that  both  this  adt  hath  ftill  its  effedl,  and  that  it  was  in  ufe  after  the  ftat.  of  W.  2.  cap.  r  i-  and  here- 
vith  agrees  Fleu,  who  wrote  foon  after  the  ftat.  of  Weft.  2.  and  that  ftat.  does  coDfirm  this  aft,  ft  & 
diffugerit,  Sc  gratis  compotum  reddere  noluerit,  ficut  in  aliis  ftatutis  alibi  continetur  $  by  which  VNxds 
this  ftat.  is  meant*   2  Inft.  144— Thel.  Dig.  lib.  12.  cap.  60.  cites  Pafch.  4  £.  2.  Briefe  791*-^ 
And  Ibid,  oitrs  6  £.  2.  Briefe  806.     That  if  he  has  no  tenements  in  the  county  where  the  writ  it 
brought,  yet  the  writ  is  good,  notwithftanding  that  he  has  tenements  in  another  county. 

But  if  any  fue  out  this  writ  of  monftravit  de  compoto,  and  attaches  th*  accountant's  body,  whveht 
has  lands  and  tenements^  contrary  to  this  ad,  in  deceptionem  curiae  contra  formam  ftatuti^ftc.  tiba 
party  grieved  ihall  have  a  writ  (ot  his  relief,  which  appears  in  the  Regifter.     2  Init.  144. 


•  Receivers 
were  an- 


Wejl.  2.   13  Ed.  I.  cap.  II.  Concerning fervants^  bailiffs^  chanh 
ienti  vTallcd  ^^^^i^'^9  ^"^  ^^^  *  receivers,  which  are  accottntohle  : 
chaiTibcilalns,   becaufe  they  were  wont  to  keep  the  money  received  in   chambers  fpecially  provided 
fbr  that  purpofe,  yet  MOi^ot  be  charged  as  chamberlain  in  an  account,  ^ut  as  bailiff  ur  receiver. 
X  Inft.  3E0. 

JThtn 
11 


-e^j 


dtcmtnn 
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Wkn  tie  nutfitrs  offuch  fervants  do  ajjign  them  auditors  to  tale  An  accoim 

iheif  accounts^  •/  ^  ^  ^^  takenhtfir^ 

U  HOC  wiUun  the  purview  of  this  ftatote ;  for  it  it  in  natore  of  t  commiffioo,  ind  a  commlffion  beiof 
aude  to  two  or  more  cannot  be  executed  by  one  alone.     2  Inft.  380. 

In  Mt  the  plaintiflT  cwnttd  that  the  defendant  affigned  auditors  to  him  A»  B*  end  €•  B»  dhd  tBat  thg 
fiaktif  acauntad  at  haUijf  of  bis  manor ^  hn  ivbkh  be  accounted  before  tbem  \  and  it  Vfasfmnd  tbat  tba 
fiamt^  Vfos  not  in  arrears^  and  tbat  the  aefendant  was  in  furplujage  10  /.  Newton  faid  tbat  nothiaf 
was  owing  to  hinoy  and  that  he  waa  ready  to  make  by  his  Jaw ;  and  by  the  opinion  of  tite  court  the 
defpdant  may  have  his  law,  though  it  be  before  auditors ;  for  they  are  judges  of  the  bailiff,  and  not 
rf  tbi  lord  I  for  the  JIatute  is  tbat  if  the  accountant  be  in  arrears f  he  ihall  not  nave  his  law )  fo  *h??i 
the  ftatote  ia  aJl  upon  the  accountant,  and  nothing  upon  the  lord*  Br.  Ley  Cj^ger,  pL  6a.  cites 
24  H.  6.  24* 

DAt  agatnft  the  ford  by  receiver  of  tbe  furflufagCp  where  he  has  paid  more  than  he  received^  umni 
account  Ixfore  auditorsy  the  defendant  tendered  bis  law.  Per  Danvers  J.  the  law  lies  ;  for  the  ftatutn 
of  W.  2*  which  oufts  the  law,  is  only  for  the  lord,  and  not  for  the  accountant ;  and  yet  by  him  the 
defendant  cannot  wage  his  law,  becauie  ths  plaintiff  was  compelled  to  account ;  but  Prifot  waa  clear  chaC 
the  bm  lies,  but  the  defendant  dared  not  demur.     Br.  Ley  Gager,  pi.  65.  cites  38  H.  6.  6. 

By  this  itEt  the  auditors  are  judges  of  recordf  and  therefore  by  confequence  in  an  aSion  of  debt  for 
ibt  arroaraga  of  an  account  before  %  or  more  auditon,  the  defendant  Jball  not  wage  bit  law* 
2  Inft.  380. 

And  by  the  fame  confequence  of  reafon,  if  the  lord  )>t  found  in  furplujage  upon  the  account  deter- 
mined by  the  auditors  as  an  incident  to  their  authority  in  an  a61ioii  of  debt  brought  by  the  baiUff 
for  thia  futplufage,  the  lord  fiall  not  wage  bis  law,  becaufe  by  force  of  this  ad  (they  being  judges 
of  record)  no  wager  of  law  can  be  allowed  againft  their  record.  And  fo  was  it  adjudged  in  the  exche- 
quer chamber,  as  it  is  reported  in  20' H.  6.  8.  but  if  the  account  be  made  befoie  one  auditor^  this  is 
out  of  the  ftatnte.    2  Inft.  380. 

It  has  been  feveral  times  ruled  in  B.  R.  and  alfo  in  C.  B.  that  a  common  bailiff  cannot  f  i(5Q  *] 
wage  his  law,  but  that  it  is  otberwife  of  a  receiver ;  per  Wahnfley  J.  to  which  the  other  '' 

juices  aflented.     D.  183.  b.  marg.  pi.  60.  cites  Mich.  42  Se  43  £liz«  Sheffield  v.  Bamsfidd. 

And  though  in  debt  upon  arreais  of  account  before  auditors,  diey  may  commit  tbe  bmliffto  gaol  if 
he  be  in  arrears,  ^irr  not  the  lord  for  bis  furp)ufage ;  for  the  ftatnte  does  not  fo  extend.     "Br,  Ley  Oager 

pi.  7.  cites  20  H.  6.  16. S.  P.  As  to  the  lord.     2  Inft.  380.  * 

In  an  aAion  of  account  againft  a  receiver  for  13s.  4d.  or  any  other y»w  undor  401.  ^Jherjff  in  his 
cousty-eourt  Jball  not  bold  plea  of  it ;  becaufe  he  cannot  aftign  auditors,  who  (as  has  beei^  Kud)  at« 
judges  of  record^  and  the  county-court  is  no  court  of  record.     2  Inft.  380. 

jtnd  they  be  found  in  arrearages  upon  the  account ^  all  things  [being]  By  thefe 
allowed  which  ought  to  be  allowed,  words,  if 

the  lord  be 
found  in  furplufage,  it  is  within  their  authority,  and  therefore  parcel  of  their  lecord ;  and  fo  in  that 
cafe  00  wager  of  law  lies.     2  Inft.  380. 

But  albeit  the  auditors  do  difallow  a  jujl  demand,  yet  ftiall  he  take  no  averment  or  advantage  upon 
thefe  words  againft  the  record  of  the  judgment  of  the  auditors;  for  judicium  pro  vericate  accipitur,  tc 
nemo  poteft  contra  recordum  verificare  per  patriam  \  but  be  bas  remedy  after  by  this  ad,  Ij  a  writ 
cd  ex  parte  talis  for  his  relief.     2  Inft.  380. 

Their  bodies  Jball  be  drrejled^  Note,  at  the 

common  \vm 
the  process  in  account  was  fommons,  attachment,  and  diftrefs  infinite,  by  the  ftatnte  of  Marlbndge 
a  writ  of  monfbravit  de  compoto  was  given ;  and  here  by  this  branch  the  body  may  be  arrefted  ;  and 
after  by  this  ad  proccfs- of  outlawry  is  given  in  account,  fo  as  afcer  the  account  determined  the  body 
of  the  defendant  may  be  arrefted,  &c.     2  Inft.  386,  381. 

The  power  of  the  auditors  is  to  commit  him  to  die  next  gaol  upon  the  account  ended,  and  ths 
party  found  in  arrears  is  to  be  committed  to  the  next  gaol  immediately,  and  not  by  any  ^nean  fpace* 
Br.  Account,  pi.  6.  cites  27  H.  6.  8.  .  S.  P.  For  note  the  words  in  efied  be  fuper  compotum 

fttom,  &C.  arreftentur  &  liberentur.     2  Inft.  381. 

The  lord  cannot  commit  the  defendant  to  ward,  as  the  auditors  may  by  the  fbtute  $  for  they  havs 
dua  power  only  by  the  ftatute  ;  but  upon  account  at  common  law  before  himfeU>  the  lord  might  havt 
debt  of  the  arreart.    Br.  Account,  pi.  j6*  cites  45  £.  3.  14  &  28. 

And  by  the  tejlimony  of  the  auditors  they  Jhall  befent  unto  the  next  Th»< »« Jn- 
gadoftbe  king  in  thofe  parts ^  and  Jhall  be  received  of  the  Jheriff  or  ^^^^ 
gaoler^  ^aol,  tbougk 

%    it  be  m^  in 
the  fame  ctmnty,  for  the  ftatute  it  in  lutiue  of  a  coaoouffioD  \  and  therefore  thil  word  {max)  muft 
bepurfued*     2  Inft.  381. 


i6S  Account 

The  auiieoTt  muft  mtlce  t  yntrtrnt  m  writhg  midtr  Mr  Jesli  to  t!ie  ilieriff,  upon  the 
mer  }  tnd  chipreupon  the  iherlff  ought  to  receive  the  a^cououat  ifr^ecutlon.    x  Inft.  381. 


matter 


ifnMdrt-.         And  imprtfoned  in  iron  under  fafe  cujlodjy  a^d  Jhall  remain  in  the 

thirthc**'    fameprifon  at  their  own  cojl^  till  they  have  faiisfied  their  mqftefjvllj 

gaoler  could  of  the  arrearages. 

not  have 

4ofie  by  the  comraon  law,  as  by  all  our  ancient  authors  it  appears,     i-lalt.  ^^« 

By  this  ciaufe  it  appears,  that  be,  that  is  fo  imprifoned,  mufi  live  of  bis  vwn,  2  Inft.  381* 

A  guardian  mfocage  cannot  be  committed  to  prifon  by  force  of  this  zSt ;  for  he  is  in  loco  parendl^ 

attd  this  a^  begins  with  the  word  (fenrants)  which  is  to  be  applied  to  bailiflsy  chamberUlns,  and  itw 

ceivers,  and  extends  to  all  of  them  ;  and  therefore  guardian  in  focage  being  no  fervaat)  nor  the  btir 

lofd  or  maAefi  be  is  not  by  this  ad  to  be  imprifoned.    %  Inft.  380. 

By  this  Neverthelefej  if  any  per/on  Jo  committed  complain  that  the  auditors 

daafe  Isthe  Jj^ve  grieved  him  unjuftlyy  charging  him  with  more  than  he  receiwdf 
fartt  taJit      or  not  allowing  him  expences  or  reafonable  di/burfements^ 

given  to  the 

accountant,  if  the  auditers  a/Sgned  by  the  lord  either  charge  him  de  receptis  qua  nn  rectpitf  vd  Mf 
slkcando  ei  expenjas  aut  liberadones  rationabiles,  and  this  writ  it  in  nature  of  a  commiffioa  tv  the  barm 
rf  the  exchequer  for  that  they  are  thtfivereign  auditors  cf  England  to  hear  and  audit  the  account,  & 
fuod  fiatjuftitiapartibttS.    2  Inft.  381. 

But  this  writ  Kes  noi  hut  where  the  account  is  taken  Before  aujfitors  a/pgncd  hy  the  hird\  for  if  thoc 
be  a  writ  of  account  brought,  and  the  court  afligns  auditors,  there  lies  no  writ  of  ex  parte  talis ;  for 
in  that  cafe  he  ought  to  fliew  his  grief  to  the  joftices,  and  they  ought  to  do  him  juftice,  and  the  wril 
«f  ex  parte  talis  is  grounded  upon  this  adt  where  the  lord  ailigns  auditors,     a  Inft/  381. 

The  writ  In       And  find  friends  that  will  take  him  to  mainprize^  to  bring  him 

^f!n!b!  ^f^^  ^*^  ^^^^  2^'*'  exchequer^  he  Jhall  be  delivered.  And  tbe 
jag.  '(F)*  is*  fi^^ff  Jhall  give  knowledge  unto  his  ma/lery  that  he  be  before  the 
€*rau  the-  barons  at  a  certain  dajy  with  the  rolls  and  tallies^  by  which  be  mait 
bta^hus  ^^  account f  and  in  the  prefence  of  the  barons^  orfuch  auditors  as  tbej 
aoftris  de'  ficdl  offigny  the  account  Jhall  be  rehearjed^  and  jujlice  done  to  tie 
fcaccario;     parties^  fo  that  if  he  be  found  in  arrearages  he  /ball  be  comnuttedt9 

haronibus  de  fcaccario,  according  to  this  aQ  ;  and  that  the  rather  becaufe  the  barons  are  the  ibfciogB 
auditors  of  England  \  and  herewith  agrees  Fleu.     a  Inft.  38  x. 

V^onfureties  found  he  ihail  be  at  large  to  follow  his  writ  of  ex  parte  talis  before  the  barons  ^  bnt  If 
it  he  found  that  lie  was  in  arrearages,  he  fhall  be  in  execution  again.    2  inft.  381. 

See  Marl.  ^^  ifheflie  he  Jhall  be  dijlrained  to  come  before  thejuJHces  to  makt 

wheSy  the  ^f'  ^^ounty  if  he  have  whereof  to  be  dijlrained  $  and  when  he  emet 
writ  demon,  to  the  court  auditors  Jhall  be  qjftgnedy  before  whom^  if  he  be  found  in 
Aravit  de  arrearages^  and  cannot  pay  the  arrearages  forthwith^  he  Jhall  bt 
gW^JT^a '  committed.  And  if  it  be  *  tejiified  by  thejheriff  that  he  is  mt  found, 
Inft.  381,  he  Jhall  be  called  from  county  to  county  until  he  be  outlawed »  attdfucb 
*  ^!hof  "  P^fo^^P*^^^  ^^*  ^^  replevifable. 
outlawry  given  in  account,     a  Inft.  381. 

For  furcher  explanation  of  this  ftatute  fee  die  feveral  divifions  of  this  head. 

» 

(S)    Auditors  affigned  by  the  Party.    How.    And 

their  Power. 

I.   T  F  I  make  J.  S.  my  auditor  generally  to  take  accounts  of  aB 
^   my  bailiffs  and  receivers^    he   is  not   a   fufficient  auditor 

wahout  a  patent;  for  when  a  man  i»  made  an  auditor  generally^ 
13  be 


ttccmmt.  t^ 


lit »  aft  officer,  and  an  officer  cannot  be  without  a  deed  $  pef 

JPeriam  J.  and  not  denied  by  ahy.     Lc.  219.  pL  301.  Mich. 

32  &  33  Eliz*  in  C  B.  In  cafe  of  Gawton  y.  Lord  Dacres. 
2»  &d  if  a  hcultf  or  receiver  be  accwntable  to  me,  it  is  as  clear 

on  the  other  fide,  that  /  may  appoint  one  to  be  my  auditor  to 
take  th^  account  of  him  pro  hoc  vice  by  word ;  per  Periam  J. 
which  Anderfon  granted,  and  not  denied  by  any,  Lc.  219. 
pL  301.  in  cafe  of  Gawton  v.  Lord  Dacres. 

3.  But  if  be  i^emxfards  takes  an  account  of  anj  by  force  or 
iokur  of  the  fdid  warrant  without  my  commandment^  he  is  not 
a  fufEcient  auditor  to  fuch  intent,  veither  to  take  the  account, 
or  to  afiefs  the  arrearages,  if  the  accountant  be  found  in  arrear, 
or  to  make  albwance  if  he  be  found  in  furpiufage ;  per  Periam 
J.  and  not  denied  by  any.  Le.  215;^^  pL  301.  in  cafe  of  Gawton 
V:.  Lord  Dacres. 


(T)    Allowance  by  Auditors.    Of  what 

f .    TN  receipt  of  money  there  is  no  cofis  to  be  aBowed,  &c.    Bn  ♦  S.  C 
Account,  pL  18.  cites  *  46E.  7.  g.  ^».?^  «• 

'  '^  .       ^  ^    ^  adjudged 

tbat  BO  allowance  ihall  be  made  a  recover  for  furpiufage.     2  Bvlft.  278.  Mkli.  12  Jac«  B.  R.  Eiril 

of  Stiffdk  ▼.  Floyd. — ^And  Roll  Rep.  87.  ift  S.  C. S.  P.  Br.  Account,  pL  53.  cites 4H.  (• 

27.    JSmt  in  cccant  m  baU'^hs  iball  have  certain  alU^tonce*  for  his  labour* 

2.  If  an  executrix  will  account  of  the  receipts  of  the  tellator,  Br.  Dette, 
tlottJbaU  h  charged  by  aflionof  debt  s^n  tie  arrears  ^  account  s*c*l!!^ 
^  tie  goods  of  tie  diceafed;  and  yet  a&ion  of  account  does  not  Br.  iwc«. 
lie  againft  executrix;  and  the  reafon  feems  to  be  becaufe  (he  t^rt, pi. 4a, 
took  upon  her  notice  of  account.    Br.  Account^  pL  25*  cites  ***"  ^  ^ 
2t  IL  4.  13. 

3.  In  debt,  exeattor  affigned  auditors^    who  found  em  over^ay^  Br.  Exec«. 
went  in  tie  tejiator  by  111.  by  which  the  bailiff  brougit  debt  agair^i  ^'  ^i" 'i** 
the  executory  and  recovered  by  award ;  for  though  the  ftatute  of  ^*** 
Wefiminfter  2.  does  not  give  them  power  to  commit  the  lord 

to  prifi^n  3S  well  as  the  bailiff^  yet  by  the  ftatute  the  auditory 
aie  made  judges  of  record ;  and  therefore  the  executor  charged 

r  judiduxn.      Q^gfA  nata»   and  the  writ  was  detinet  only. 

•  Dctte^  pi.  iSa*  cites  10  H.  6«  24. 

4*  If  a  bailiff  pays  rent  ijfuing  out  of  the  manor ^  £5*r.    which  Br.  Bailil^ 
touci  tie  manor  of  which  he  is  bailing   he  Ihall  have  thereof  ^*'i^ 
allowance ;     &   e  contra  if  he  pays  the  debts  of  the  lord.    Br. 
Account,  pi.  88.  cites  4  H.  7.  14,  per  Keble* 

$.  Bailiff  of  land  ihall  have  allowance  on  his  account,  but  not 
bailiff  of  goods.  D*.  183.  b.  marg.  pi.  do.  Mich.  42  &  43  £liz. 
Sheffield  V.  Barnsfield. 

6.  If  one  becomes  my  bailiff  of  Us  own  wrong  without  my 
appointment,  he  is  accountable  to  me,  but  I  am  not  compellable 
to  make  him  any  allowance  for  his  expences  about  my  bufinefs ; 
and  if  I  affign  hun  an  auditor  he  cannot  m;;ke  allowance  of  fuch 

expences* 


^ 
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eipences.'    Per  Periam  J.    Le*  219.  pL  301.  Midu  32  k  3J 
£Uz.  C.  B.  in  cafe  of  Gawton  v.  Ld.  Dacres. 

7.  The  plaintiflT  dedared  that  he  was  hdltff'  to  the  defendant 
^  certain  manors j  receiver  of  certain  monies^  and  fo  letained,  ad 
diver/a  negotia  procurandum :  and  upon  account  the  allowance 
was  made  unto  him  for  his  board^agesy  and  other  expences  in 
riding  circa  negotia.  And  by  Auderfon  thefe  allowances  ihall 
not  bind  the  defendant  \  for  as  bailiff  of  a  manor,  no  expences 
ihall  be  allowed  unto  him>  but  thofe  which  the  bailiff  has  ex- 
pended within  the  manor.  Le.  219.  pL  301*  in  c^fe  of  Gawton 
V*  Lord  Dacres. 

8.  If  I  retain  one  to  follow  my  bufinefs  and  give  him  monej 
to  difburfe  in  fuch  bu£nefs,  if  he  expends  more  than  he  received 
he  does  it  without  warrant,  and  no  allowance  (hall  be  made 
him.  Per  Anderfon  and  Windham  J.  Le.  2x9.  in  cafe  o£ 
Gawton  v.  Lord  Dacres. 

Bid.  The  p.  In  account,  the  plaintiff  charged  the  defendant  as  receiver 
rSuu  Aat  S^  204/.  pur  account  render.  Before  auditors  the .  defendant 
Vytheiifue  Jhewed  that  he  had  di/hurfed  the  204A  to  divers  perfons  in  particular^ 
k  ^^ found  by  fjjg  command  of  the  plaintiff  himfelf^  and  likewife  600/.  iwar/, 
^JKii  ^"^  ^^  prays  allowance  of  this  Uirplufage.  But  per  cur.  he 
S04/.  wtff  ihall  not  be  allowed  the  furplufage  becaufe  he  is  charged  as 
mtpaUiy  receiver  and  not  as  bailiff.  And  Coke  Ch.  J.  cited  46  K  3. 
to/iS^c-'  ^^^  *  receiver  fliall  not  have  any  recompencej/Jr  his  travel^  but 
feodant  a  bailiff  {hall.  Roll.  Rep.  87.  pi.  38.  Mich.  12  Jac.  B.  R. 
r*y^  £'^  Suffolk  (Earl  of)  v.  Floyd. 

^tisfied  oat  of  the  600I.  furplufage )  but  adjadged  that  it  ihould  not,  but  that  the  phindff  fbovld 
recover  30I.  more»  fnd  that  the  furplufage  is  nothing  to  the  purpofe.  a  Bulft.  277.  S.  C.  ad- 

judged accordingly.  And  Coke  Ch.  J.  cited  i  £.  5.  i.  That  if  one  be  charged  in  anadlioiiof 
account  as  receivery  and  he  pleads  that  he  received  it»  and  afterwards  by  his  command  difboried  the 
lame  for  him,  be  fliall  not  plead  thi^  in  bar  of  the  account,  but  it  ihall  be  albwed  him  on  hb  account 
before  auditorn  *nd  faid  that  this  is  T^ry  clear  j  And  the  whole  court  agreed  with  him  herein,  and  that 
the  defendant  in  the  principal  ca(e  can  hiive  no  allowance  for  what  he  had  dijburfid  of  b'u  own  budf 
more  than  he  receiyed. 

Ibid.  387.  10.  In  account  the  defendant  confeffed  the  charge^  but  alleged 
pL  TSJBvft.  ^^  allowance  of  a  halfpenny  expended  The  plaintiff  demurred ; 
Thbbklx  it  was  obje&ed  that  the  demurrer  was  ill^  and  the  defendant 
8.  C.  (ays  fbauld  haw  prayed  judgment  de  refduo;  to  which  the  court  in- 
"^^^^^  clined.  3  Keb.  362.  pi.  40.  Mich.  26  Car.  2.  B.  R.  Hcmfcll 
ftottid  have   T.  Thrale. 

coofeflM 

what  was  allowed  and  pleaded  to  the  reft,  and  not  plead  a  general  iflbe. 

C  171  ]  II-  The  rule  generally  taken,  that  a  bailiff  Jhall  be  allowed  ex^ 
pences  and  furplufage  in  an  a£3:ion  of  account,  but  not  a  receiver^ 
holds  true  only  of  a  bare  receiver^  and  as  to  him  the  reafon  is 
evident  \  but  where  the  nature  of  the  thing  fbews  that  the  receiver 
fnuft  be  put  to  trouble  and  expence^  the  rule  is  falfe.  10  Mod.  23. 
vx  cafe  of  Bifhop  v.  Eagle. 
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(U)  t^roceTs  and  Pleadings  before  or  after  Judgment 

to  Account* 

X.  ^H£  defendant  was  awarded  to  account  and  capias  ad  com^' 
^  putandum  awarded^  and  the  defendant  was  taken  by  another 
fuHj  by  which  Uti^  plaintiff  in  writ  of  ac^unt  prayed  that  he  remain 
for  his  epfecution,  and  the  defendant  /aid  that  the  plaintiff"  after  the 
award  was  nanfuited  in  the  writ  of  account ;  and  it  was  held  that 
he  •  cannot  be  nonfuited  after  judgment,  for  the  award  to  account  •  SccpL  ij, 
fx  a  judgment ;  but  becaufe  it  was  after  the  year  and  day,  he  was 
awarded  to  fue  fcire  fadas^  and  not  to  have  him  in  execution 
immediately.    Quod  nota*     Br.  Accompt,  pU  37.  cites  21  £• 

3-7- 

2.  In  account,  the  defendant  pleaded  acquittance^  which  was  A»d  fo 

fiund  falfe  ly  vtrdxEly  by  which  the  defendant  was  adjudged  to  ?«»*"^"y»» 

account,   and  capias  ad  computandum  iffued,  and  the  plaintiff  died,  this  bookf 

his  executor  brought  fcire  facias  againft  the  defendant  to  account,  that  where 

Per  Hill,  the  writ  does  not  He  if  he  has  not  accounted;  for  other-  •''J^|""\|.* 

wife  by  the  death  of  the  plaintiff  rf^  original ^all  abate;  for  in  writ  count,  theii 

of  account  there  is  not  other  execution,  but  that  the  defendant  iftbeJeftnd. 

ftiall  pay  the  arrears,  and  therefore  the  writ  was  abated.    Br.  ^'''^*"«' 

*    '  .  '  -,  account  in 

AcCOmpt,  p^  40.  cites  %^  E.  3.  32.  ha  by  force 

of  the  judg- 
ment m  tbe  life  of  the  plaiuriff,  the  executor  ihall  not  hire  earecixtion.  Ibid.  ■  But  Br.  Hxigcnt, 
pi.  2X<  cites  14  H.  4*  i.  that  in  account  it  appeared,  that  MYtm  judgment  of  account  xht  plaintiff  died 
htfve  account  made^  the  executors  had  fcire  facias  and  capias  ad  computandum  thereupon,  and  exigent 
upon  that;  for  upen  capias  afier  judgmentf  exigent  Jball  ij/itt  upon  tbe  frft  capias.-^-  Br.  Accompty 
pi.  33.  cites  S.  C.  Brooke  fays,  and  lb  fee  that  this  nature  of  judgment  ihall  ferve,  though  the  de* 
fendant  had  not  accounted  in  fad  in  the  life-time  of  the  plaint] f}',  and  notwithftanding  that  two  judg- 
menu  are  in  account^  and  he  died  before  the  laft  judgment.     Quod  nota. 

3.  The  defendant  in  account  of  receipt  by  other  hands  found 
mainprife  to  be  at  the  next  day^  and  the  clerks  faid  that  they  fhould 
be  malnprifed  from  day  to  day  till  the  inquejl  was  pqffed^  and  this 
was  their  courle,  and  no  other  coutfe  had  been  feen.  And  yet 
Wilby  commanded  to  enter  it  as  above  notwithftanding  their 
courfe,  and  fo  it  was.    Br.  Accompt,  pi.  50,  cites  24  E.  3.  32. 

8167. 

4.  Where  a  man  is  awarded  to  account y  this  is  not  peremptory  to 
recover  immediately^  but  then  he  fhall  plead  in  difcharge  of  the  ac- 
count before  auditors,  be  the  plea  in  bar  of  the  account  tried  by 
verdift  or  demurrer.  Br.  Peremptory,  pi.  81.  cites  29  E.  3. 
and  Fitzh.  Accompt  128.  ./ 

5.  Account  againfl  a  bailiff  Ihall  be  brought  in  the  county  where 
he  was  bailiffs  but  againjl  a  receiver  it  may  be  in  any  county.  F. 
N.  B.  117.  (C)  in  the  new  notes  there  (c)  cit6s  30  E.  3.  20. 

6.  No  capias  or  exigent  lies  in  account  againjl  a  guardian. 
F.  N.  B.  118.  (A)  in  die  new  notes  there  (a)  cites  17  E.  3.  50. 
but  If  the  defendant  comes  in  by  capias,  he  fhall  be  put  to  anfwer, 
for  it  is  only  a  mifcontiouauce.  'Cites  29  £.  3.  5. 
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*i72  Account* 

If  the  dc-  y,  A  writ  appears  in  the  Regifter,  that  \(  a  man  ht  found  In  at* 

**lc»dshibar  ^f'^^^g^^  upon  his  account,  and  the  party  plaintrff  arrefts  him  in 

•nd  it  is     '  Londorrior  thcfe  arrearages,  then  he  may  fiu  a  writ  in  chancery 

found  a-  direftcd  unto  the  fherifF,  rehearfing  the  whole  matter,  commanding 

hcflwU  *te*  i^^  fi^^]ff^^  detain  and  keep^  *  in  prifon  him  who  is  fo  arrcfted, 

awarded  to  untU  he  has  fatidficd  and  paid  the  arrearages* 

the  Fleet  in* 

r,  N.B.  ^*  ^^^  ^'  feems  by  the  Tame  reafon,  that  if  a  man  brings  iAi 
1 18.  (c)  in  u^  arrearages  of  account  before  auditors,  and  has  the  partv  ar- 
the  new  reftcd,  that  befhall  have  a  svrit  out  of  the  Chancery  unto  thejoeriff 
(bVcitts^  '*  ^^^  ^'^  '''  pf'if^f^  until  he  has  paid  thofe  arrearages ;  but  1  con- 
£.3.3<;*hut  ceive  this  writ  does  not  (land  in  law,  that  he  (hall  be  kept  in 
fays,  that  if  prifon  without  onfwering  wito  the  fuit  commenced  aeainft  him,    F. 

theplamtiff    VT    R    it8    ^O  -  • 

there  leaves     iN.  i5.  IIO.  ^^; 

him  without 

accounting)  he  may  \iwt  a  fclrtfac'tat  againji  the  plaintiffs  and  if  the  plaintiff  ioet  not  come  attiie  dafi^ 
the  defendant  /hall  he  dijtn'tJIedy  and  tberel^y  the  plaintiff  has  loft  the  advantage  of  the  judgment;  tnd 
per  Anfham,  of  the  writ  alfo.  18  £.  %.  Account  123.  See  i  H.  7*  i*  But  if  he  will  oot  Kcooati 
the  plaintiff  may  pray  judgmeDt  accordiag  to  the  account.     Cites  14  £•  3»  Accoant  109. 

9.  He  who  is  awarded  to  accounty  fwears  that  he  will  account  vm 
and  lawfully.  Br.  Accompt,  pi.  10.  cites  41  E.  3.  3.  9.  per 
Bclk. 

10.  In  account  the  plaintiff  rw^/?/*"// a/  againfl  receiver^  &c.  The 
defendant  pleaded  fully  accounted  hefote^  &c.  and  the  other  e  contra. 
And  //  was  found  that  he  had  Hot  accountedy  by  vrhfch  capias  d 
computandum  was  awardc:d,  and  exigent  upon  it,  and  the  fherif  ft* 
turned  reddidit  fcy  and  the  defendant  pleaded  acquittance  after  the 
judgment  i  and  the  plaintiff  faid  that  not  his  deed ;  and  uponthit 

it  was  acfrced,  that  the  defendant  fhotild  find  mcdnprife  in  40 1. 

And  yet  it  may  be  that  this  is  greater  than  the  fum  of  account. 

And  per  Bryteine  clerk,  if  he  fails  he  fhaU  lofe  the  fum,  which 

feveral  denied*    Br.  Accompt,  pL  23.  cites  50  £•  3.  jii' 

If  the /'/tf /a-       II.  In  account  the  difendant  came  by  capias  ad  computartditm^ 

'^nt  7ms     *^^  ^^^  awarded  to  account,  and  auditors  were  affigned  to  hiffli 

ml!t  appear  af  ^«^  ^^  hour^  at  which  place  and  hour  the  plaintiff  made  default^  and 

tbt  nijipr'iui^  the  auditors  recorded  it  /  and  Horton  prayed  the  juftices  that  mih 

nonitlited ''^  yW/  might  be  awarded.     Per  Markham,  this  cannot  ba  for  if  he 

for  judg-'     had  appeared,  he  could  not  vary  from  his  declaration  made  bcforci 

mcnt  to  ac-  but  Horton  faid,  that  if  the  defendant  alleges  any  payment  or 

count  WAS        ^11  ^_-   _ /T"  11         «  «    .      ./*•       1  .1  t   '^^'trit 


count  was       ^ 


given  be-  ^^^^^^  ^^  aflignment  made  by  the  plaintiff,  there  the  plaintiff  fliall 
fore,  but  he  anfwer  to  it,  which  cannot  be  without  his  prefence ;  and  after 
fiail  be  bar-  they  agreed  to  account  at  another  day.     Br.  Accompt,  pi.  27.  cite$ 

red  by '-«        ^  "I-J     ^     -  ^ 

default.  3  "•  4*  7« 

Quarre ;  for  hy  him  where  the  defendant  !s  taken  by  capiat  ad  compatandumy  and  the  plaintiff  niaka 
default,  he  fliall  be  barred.     Br.  Account,  pi.  45.  citea  21  H.  6.  26.  per  Brown.~See  pi.  3. 

In  account  the  defendant  was  adjudged  to  aciount,  and  were  at  iffve  hffore  auditors,  and  the  ]aj 
ready  to  pajs^  and  tht  plaintiff  tuade  default,  this  is  a  nonfuit  to  all  the  »&hn\  for  though  he  be  ad- 
judged to  account,  it  is  uot  Jucb  judgment  as  determines  the  affion^  Br.  Accompt,  pi.  87.  citea  i  H. 
7.  8.  Br.  Accompt,  pi.  63.-  cites  S.  C.  by  foroc  for  law ;  but  per  Townfend,  if  a  man  bf 

awarded  to  account,  and  capias  ad  computandum  [ffitesy  and  at  the  day  be  comes,  and  xkcplarutifi;^ 
default f  he  (hall  be  nonfuited,  and  yet  after  he  fnall  hate  fcite  facias  ad  computandum,  which  will  pit 
day  to  the  parties  again.     Br.  Accompt,  pi.  63.  cites  1  H.  7.  8.  ■  «.»$.  P.  And  he  ikaW  ha« 

the  fcirt  facia*  upon  the  firft  judgment.    Br,  Scire  Facia*,  pi.  237.  cites  1  H.  6.  [7]  l. ^TJ» 

"^  diftlMlant 


0ccaunt» 


J«ci2s  upon  tHis  record  ad  computandam.     And  the  juilicca  awarded  accordingly.     Cro.  £.  19.  pi.  64 
Pafch.  25  Elit.  C.  B.  Anon, 
lo  account  the  piaiatiff  may  be  nonfuited  before  the  2d  judgment.     Refolved.    Cro.  J.  pi.  14. 

Mich.  12  Jac.  B.  R. — -- — S.  P.  Roll.  Rep.  85.  pi.  33.  per  Coke  and  Dodcridge. S.  P.  Art. 

Cro.  £•  6^6.  Midi.  40  6c  41  £Iiz.  B.  R.  cites  i  H.  7.  2.  . 

12.  And  the  defendant  prayed  to  be  by  attorney j  and  could  not, 
put  fhall  find  mainprife^     Br.  Accompt,  pi.  27.  cites  3  H.  4.  7. 

13.  In  account  the  defendant />/faJlf J  never  his  receiver  to  render 
occQt/nty  and  found  ogainft  hinty  and  capias  ad  computandum,  and 
this  continued  till  he  was  outlaivedy  and  taken  and  imprifoned  for 
it  in  the  Fleety  and  auditors  affigned  to  him,  and  they  ivere  at  iffue^ 

C1733 


appear  in  prifon  every  day  of  the  pUa  ;  and  that  if 
iffue  fl^all  be  found  againjl  hlm^  to  render  his  body  to  prifon ;  and 
procefs  continued  to  the  nifi  prius,  and  there  the  illue  f.und  for 
the  plaintiffs  who  prayed  his  judgment,  and  furtlier  an  increafe, 
becaufe  he  was  his  receiver  27  years  paft.  And  Markham  caft 
writ  of  error  in  arreft  of  judgment.  Per  Browne,  he  ought  to 
be  demanded  upon  a  pain,  and  fo  he  was,  and  appeared,  by 
which  he  was  awarded  to  the  Fleet  till  he  made  gree  of  iS  I,  found 
hy  the  jury y  and  20  /.  over  for  increafe^  Br.  Accompt,  ph  45.  cites 
21  H.  6.  2d. 

14.  In  account  the  defendant  pleaded  in  bar,  which  was  found 
againf^  him,  by  which  he  was  awarded  to  account,  and  was  com^ 
tnitted  to  ward  to  the  Fleet ;  and  after  2  filazers  of  C.  B.  were  af-  . 
figned  him  to  the  auditors  to  hear  his  account,  and  the  defendant 
prayed  to  be  by  mainprife^  and  could  not,  becaufe  a  judgment  is  given 
againft  bim^  and  his  body  in  execution.     Br.  Accompt,  pi.  3.  cites 

9  H.  6.  29. 

15.  In  writ  of  account  the  defendant  was  outlawed,  and  fued 
charter  of  pardon,  and  had  fcire  facias  againfl  the  plaintiff ,  in 
which  they  were  at  iffue,  and  had  nifi.  prius,  and  the  defendant 
found  bail  to  attend  the  inquejl,  and  at  the  day  the  defendant  appeared 
b%  attorney^  and  the  jury  remained  for  defaiiit  of  jurors ;  and  at 
the  day  in  bank  Thorp  prayed  the  inqueft  by  default,  and  writ 
to  take  the  defendant  and  Ins  mainpernors,  becaufe  he  did  not 
appear  in  proper  perfon,  and  becaufe  the  record  of  nif  prius  made 
no  mention  of  the  fureties,  nor  of  the  mainpernors,  fo  that  for 
default  of  nill  record  they  can  record  nothing  gf  it ;  therefore 
the  court  held  it  for  null ;  and  becaufe  the  defendatit  appeared  in 
bank  in  perfon,  and  the  inqueft  did  not  come,  he  had  day  over  by  the 
firfi  nuunprife*    Br.  Accompt,  pi.  45.  cites  21  H.  6.  26. 

16.  If  certain  perfons  ought  to  account  unto  a  corporation,  as  if  seeF.N.B. 
the  king  grant  to  the  honeft  men  of  the  town  of  N.  a  certain  fum   119.  (F) 
out  of  things  which  come  to  the  fame  town  to  be  fold,  and  there  ^*  **• 

are  colledors  td  gather  the  fame  who  do  fo,  the  king  may  grant  a 
tmmffton  to  Qtrtoin  perfons  tQ  inquire  what  perfons  have  received  fuch 
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fufns^  mnd  to  hisr  atid  determine  the  matter,   »id  to  hear  tHeff 

accounts  thereupon,  and  do  in  that  cafe  as  auditors  Jhall  doy  and  he 

(hall  fend  a  writ  unto  the  Jhefiff  to  return  a  jury  before  the  fame 

juftices  at  the  day,  &c.   which  they  appoint,  &c.  to  mquire 

thereof.    F.  N.  B.  114-  (C) 

S.  P-  Br.  !?•  In  account,  after  judgment  the  plaiatifF  fncd  fclre  faciat 

ijMgent,  pi.  Md  computandunty  hnd  the  Jheriff  returned  nihilj  by  which  capiat  cd 

H  8**1  —   computandum  ivas  awarded^  becaufc  it  was  after  judgment  \  and 

Br.  Prooefif  fo  fee  capias  lies  upon  fcire  facias  after  judgment,  where  capias 

pi.  a.  cites    was  the  procefs  in  the  orfginal.     Br.  Account,  pi.  i.  cites  19 

S.  C>  bat      TT    Q    ^ 

adds,  thit      "•  ^-  ^\ 

Iky  tbe  prothonotaries  this  is  corin. 

18.  After  judgment  quod  computet,  if  the  defendant  be /fliwf 
upon  a  capias  ad  computandunty  and  hailed  pending  the  a£lion  before 
the  auditors,  and  makes  default  before  them,  capias  ad  computan- 
dum de  novo  fhall  iflue  ;  per  tot.  cur.  and  affirmed  by  die  pro- 
thonotaries.    Lc.  87.  pi.  189.  Mich.  29  &  30  Eliz.  C.  B.  Anon. 

19.  If  the  bailiff  be  found  in  furplufage  in  the  conclufion  of 
the  account,  the  auditor  ought  to  enter  allocatur  Juper  determna- 
tionem  computi  in  furplufagiisy  fo  much  fot  fuch  and  fuch  expences  al- 
locatis  allocandis  upon  the  next  account.  But  in  this  cafe  it  appeared 
upon  the  evidence,  that  the  entry  upon  the  foot  of  the  account  nvasy 
%)iz.  And  fo  he  is  in  furplufage  upon  the  determination  of  this  account 
26  L  But  the  auditor  being  examined,  faidy  that  it  was  n^  Us 
meaning  to  allow  unto  him  fo  much,  but  only  to  find  and  exprejs  iht 
certainty  of  the  whole  account y  and  fo  refer  the  allonvance  of  it  to  the 
defetuiant  to  whom  he  was  auditor*     Ai)d  upon  that  the  court  faid 

t  174  ]  to  the  jury,  if  they  believed  the  auditor,  that  they  fliould  find 
againft  the  plaintiff,  for  upon  the  matter  here  is  not  any  account, 
and  fo  no  allowance  ;  for  the  allowance,  if  it  had  been  according 
to  law,  ought  to  be  entered  before  the  allocatur,  &c.  and  fuch 
allowance  is  as  a  judgment ;  but  here  is  not  any  allowance,  for 
the  auditor  did  refer  the  fame  to  the  defendant.  Lc.  2195  220. 
pi.  301.  Mich.  32  &  33  £liz.  C.  B.  in  cafe  of  Gawton  v.  Lord 
Dacres. 
Win.  5.  20.  Account  againft  J.  S.  as  bailiff  for  100/.  the  defendant 

Wmiti  pleads  never  his  bailiff y  which  wzs  found  againjl  himy  and  thereupon 
I'lAM^  "  ^^  ^^5  adjudged  to  account  before  auditors^  who  having  alJigned 
Pafch.  19  a  day  ad  computandum,  the  defendant  made  default ;  whereupon  it 
"^^^hTd^**  was  adjudged  quod  querens  recuperet  valorem  bononmi  praed' 
byGawdy  (^*z.)  92 1.  IDS.  And  this  was  affigned  for  error,  there  being 
and  Fcnner  no  writ  awarded  to  inquire  of  the  value*  Sed  per  curiam,  where 
««iy  prefcnt,  ^j^g  defendant  makes  default,  the  court  may  order  that  the  plaintiff 
judgment  Tccover  the  value  as  he  had  counted,  but  then  the  judgment  ought 
ought  to  be  to  be  fo,  whereas  here  tlie  92 1.  10  s.  is  not  as  he  counted.  And 
£™a7^'ff  ^^^^  ^^y  being  given  him  to  account,  he  not  being  prefent  to 
had^counted  take  conufance  thereof,  and  fo  is  condemned  by  default  without 
o/j  but  Ba-  notice,  and  therefore  the  2d  judgment  was  revcrfed.  &o.  E. 
Tco^^T   ^""^^  P'-  7-  Hill.  43  Eliz-  B.  R.  WiUiama  v-  White. 

for  the  court  may  la  difcretion  give  a  ie(s  fum. 

21.  It 
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31.  In  account  the  id  judgment  was  reverfid^    and  the  firft^ 

lelttg  without  error ,  ivas  tiffimud ;  it  was  faid^  that  a  capias  ad 

computandum  fliould  iflue  out  of  this  court  to  bring  the  defendant 

to  account.     Cro.  E.  8o6.  pi.  7.  Hill.  43  EUz.  B.  R.  Williams 

?.  White. 

22.  A   wr//  of  error  will  not  lie  after  the  firft  and  before  the  S.C.Godb. 

fecond  judgment y  becaufe  the  firft  judgment  is  but  an  awards  and  *5*'PJ«15^^ 

no  final  judgment  till  he  has  accounted  before  the  auditors  5  and  ninieofFpK 

the  firfi  judgment  does  not  determine  the  original.     Cro.  J.  356.  pi.  ▼-  Mip- 

14.  Mich.  12  Jac.  B.  R.  S^^"'*^ 

cordingly  \  for  the  iirft  judgment  is  only  a  convcyvocy  and  the  plainti/F  has  no  benefit  till  be  be  fatis- 
ficd  by  the  award  of  the  auditors,  becaufe  apon  the  ^ward  the  final  judgment  ihall  be  given. 
Cro.  £•  636.  pi.  32.  S.  P.  Aig.  cites  «i  £.  3«— — Roll.  Rep.  S4.  pl-'33.  Wood  ▼•  Midcalfs* 
S.  C.  accordingly  $  but,  per  Coke  and  Doderidge,  if  in  writ  of  account  the  defendant  pleads  in  bar, 
and  the  bar  is  suljudged  good,  the  plaintiff  in  fuch  cafe  may  hate  a  writ  of  error  immediately ;  for 
this  judgment  is  final  till  reverfed.  And  if  in  the  principal  cafe  both  judgments  had  been  giveoy  and 
error  brought,  and  the  firlt  is  reverled,  the  laft  is  confequently  reverfed  alfo  \  and  fo  if  the  laft  judg- 
ment be  reverfed,  the  firft  judgment  alfo  ikall  not  ftand  by  itfelf,  but  (hall  be  reverfad  alfo.    Quod 

AOU. 

^3.  In  an  afbion  of  account  the  defendant  was  adjudged  to 
account^  and  auditors  were  affigned.  The  court  was  moved  that 
they  ivould  order  to  join  fome  merchants  to  the  attomies  on  either  ftde^ 
to  help  them  to  manage  the  account,  becaufe  the  attornies  were 
not  Dcilfnl  in  fuch  bufinefles.  Roll  Ch.  J.  faidj  we  can  make 
no  rule  for  this,  but  you  may  by  confent  advife  with  merchants  to 
offl/l  you  in  drawing, up  the  accounts.  Styl.  388.  Mich.  1653. 
Fraoklin's  cafe. 

24.  In  3£tion  of  account  there  was  a  demurrer ^  and  exception 
taken  becaufe  he  had  not  fhtvm  the  particulars  of  what  was  dif- 
pofed  of  by  the  fale  \  for  it  is  not  good  for  a  fa Aor  to  fay,  I  have 
received  fo  much  for  your  goods,  but  he  ought  to  fhew  the  par- 
ticulars ;  but  Glyn  Ch.  J.  faid,  the  court  ought  not  to  intermeddle 
with  their  accounts,  becaufe  the  auditors  are  officers  appointed  by 

jlatute^  who  ought  to  refufe  or  confirm  them  ;  and  he  knew  not  by 
what  advice  they  had  demurred  in  account.  Hem  faid,  that  2 
clerks  of  this  court  are  the  auditors }  but  if  there  be  a  demurrer 
upon  the  pleadings,  it  ought  to  be  tried  by  the  court.  And  it 
was  agreed  to  wave  the  demurrer  by  confent,  and  leave  the  mat- 
ter to  the  auditors.     %  Sid.  89.  Trin.  1658,  in  B.  R,  Leger  v. 

Amory.  .  •  C  i75  3 

25.  If  one  comes  in  by  habeas  corpus  only  to  accounty  he  (hall  not  And  though 
put  in  fpecial  bail,  and  if  he  does,  it  is  erroneous.  Kcb.  230.  pi.  [^j^J,*Ji|jrf . 
46.  Hill.  13  Car.  2.  B.  R.  Towes  v.  Lewis.                    .  ferior  court^ 

yet  in  B.  R. 
he  put  m  bail  only  to  be  in  cuftodia ;  but  after  judgment  quod  computet^  a  capias  ifTues,  and  when 
taken  he  muft  put  in  fpecial  bail,  vis.  2  mainpemon  to  anfwer  the  condemnation  j  but  /hall  net,  on 
the  firft  appearance,  put/m  fpecial  bail  to  anfwer  the  condemnation }  per  Twifdpi  6c  cur.  Kcb.  255* 
pL  i6.  Pafch.  14  Car.  2.  B.  R.  Towes  v.  Lewis. 

26.  After  judgment  quod  computet,  the  defendant  came  in  on  a 
capias,  and  was  committed  to  the  marfhal,  and  bailed.  The  bail 
are  anfwerable  for  the  account,  the  firfl  bail  being  only  for  ap- 
pearance }  but  jctJbaU  not  be  difcharged  till  the. party  rend^s  him-* 

O  3  feff 


I 

175  Sccouni, 


felfon  the Jirjl  judgment y  though  a  capias  had  not  iflued  before  ft© 

bail  cau  b;j  charged,  and  yet  the  court  would  only  order  the  bail 

'      to  be  f'lcd,  and  leav«  the  party  to  his  remedy  accorduig  to  the 

condition  of  the  bail-bond.     Keb.  89-  pi.  ()6.  Trin.  13  Car.  2% 

B.  R.  Towes  v.  Lewis. 

27.  Tiie  bail  entered  into  recogntzancey  that  if  judgment  be  quod 
computet y  the  defendant  fhall  appear  ;  and  if  he  makes  default,  the 
plaintitt  (hall  have  execution  againft  body,  lands,  and  goods  of 
the  bail.  The  court  qfpi^ned  a  dii\  for  his  appearance  after  judgment 
quod  computet^  but  he  mrJe  dfi.dt^  and  tlu^y  not  rendering  his 
body  to  piiion,  the  piaiiuifF  Lad  judgment  niti.  Keb.  176.  pK 
14c.  Mich.  13  Car.  2.  B.  R.  Town's  v.  Lewis. 
S.  P.  and  2  3.  In  account  the  defendant  moved  for  a  farther  day  to  rive 

held  that  th«    ,  .  .  ,     .  ^  ,  ,.  T-t       rr«    tj 

aoditors  are  "IS  accouut,  tiic  matter  bciHg  relcrrcd  to  auditors.  1  er  iwilden, 
jadgcjbyfhe  the  auditors  muji  give  farther  day.  And  per  Keeling,  they  are 
ftatute,  and  j\^j^^j  whether  the  delay  is  ivilful  or  not ;  and  if  they  ftnd  the 
fuj,dt/tKtT-  P'lrties  nc^^iigcnt,  they  muft  certify  to  the  court  that  they  will 
mJu/.r.  Sty.  not  account.  Mod.  42.  pi.  94.  Hill.  21  &  22  Car.  2.  B.  R* 
464.  Mich.  Williams  V.  Lee. 

1655    Le 
Qay'acafe. 

29.  By  4  Anna^  cap.  16.  /  27.  which  gives  actions  of  account 

agninft  executors  and  adminiftrators  of  guardians,  &c.  and  join- 
tenants,  &c.  enafts,  that  the  auditots  appoifUed  by  the  court  Jhall 
adminijler  an  oathy  and  examine  the  parties y  and  for  their  pains  Jkall 
have  fuch  allowance  as  the  court  fhall  adjudge  reafonable^  to  be  paid 
by  the  party  on  whofe  ftde  the  balance  fhall  be* 


(W)     Declaration, 

1.  TllyTRIT  of  account  was  maintained  by  one,  fuppofing  that 
^^      the  defendant  was  receiver  of  the  money  of  the  plaintiff  and 

the  defendant  of  every  manner  of  contra  ft  to  their  comtnon  pro/it  arif- 

ing,  &c.     Thel.  Dig.  27.  lib.  2.  cap.  3.  f.  12.  cites  30  E.  I. 

Itin.  Cornub. 
In  account  '2.  Account  as  receiver ^  and  counted  that  he  bailed  to  him  2 
tfx  rccn'ver  cf  tuns  of  wiue  to  fell  for  him,  and  he  received  of  J.  10  /.  and  cf 
l^fi^/Jj,  ^.  10/.  and  of  another  the  refly  and  did  not  fhew  by  whofe  hands^ 
end  K,  and  &c.  and  per  cur.  he  ought  to  fliew  by  whofe  hands  in  account  as 
i^^'^^V^'  receiver,  gnd  if  he  cannot  put  it  in  certain^  he  may  bring  writ  ff 
fim  un^^^'  ^^^0^^^  ogainfl  him  as  his  bailiff,  and  count  of  the  bailment  of  the 
known,  and  ftuff  to  merchandize ;  quod  nota.  And  per  cur.  if  the  fum  of 
ofthefirft  the  receipt  be  133.  or  other  fum  under  40  s.  yet  the  account  ' 
writ  Hood,  docs  not  lie  before  the  flicrifF;  quod  nota.  And  the  reafon  fccms 
and  of  the  to  be,  becaufe  a  Jherijff  cannot  affign  auditors*  Br,  Accompti  pi.  I4< 
^ftthcdc    cites  43  E.  3.  21. 

raidant  was  ^^         -^ 

difchargedj  becaufe  it  was  uncertain.     Br.  Brief,  pi.  472.  cites  46  E.  3.  3. 

*  In  an  account  againfl  tbc  receiver,  the  plaintiff  muft  declare  by  wbcfe  hands  the  defendant  receife^ 
the  money,  which  he  ihAll  not  do  in  the  cafe  of  a  hailiff.     Co.  Lite.  172.  a. 

The  writ  fhall  be  general,  de  temptre  fue  fuit  receptor  denarlormiy  wUkant  faying  by  vbofe  bnii  % 
but  that  muft  be  Ihcwn  in  the  tount  \  but  it  i<  not  fo  if  againft  a  bmliff,    F.  N.  B.  xi8.  (F) 
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].  In  account  he  counted  that  he  bailed  to  him  certain  pots  and 
paiis  of  filver  tofell^  Sec.  aud  he  fold  tlicm  in  fairs  and  markets^ 
and  rtceived  of  y.  fo  much^  &c.  ajid  by  the  hands  of  another  unhioiun 
41  great  fum^  6ic.  and  of  that  which  was  put  in  certain  the  de- 
fendant was  compelled  to  anfwcr,  and  of  tlie  reft,  which  is  un- 
certain, not.  Quod  nota.  And  fo  the  count  good  in  part,  and 
in  part  not.     Br.  Accompt,  pi.  17.  cites  46  E.  3.  3. 

4.  In  account  tlie  plaintiff  counted  that  the  defendant  was  his 
bailiff  of  his  manor  of  D.  in  M.  and  had  care  and  admin'ijl ration 
of  certain  goods  and  chattels,,  v/'z.  oxen^  ^^^i  and  other  things  ;  and 
it  was  pleaded  to  the  countf  becaufe  he  did  not  JJjeiv  of  honu  many 
oxen  J  &c.  &  non  allocatur,  but  the  count  awarded  good,  Br. 
Accompt,  pi.  5.  cites  27  H.  6.  i. 

5.  Accoimt  by  an  abbot  of  receipt  of  100 1.  of  the  prcdccefTor,  s.  P.  Thef. 
&c.  by  the  hands  of  D.  to  render  account,  and  did  not  fay  of  the  ^^«'  **^-  '• 
pf>ods  of  the  houfe  and  church  ;  for  an  abbot  cannot  otherwife  have  "^'I'^u^u' 
property  but  to  the  ufe  of  the  houfe,  and  therefore  this  is  implied,  31 E.  3.  Ac- 
and  D.  by  whofc  hands,  &c.  was  a  monk  of  the  fame  houfe,  «>™P^  S7« 
and  yet  good.     Br.  Accompt,  pi.  49.  cites  15  £.  4.  i  j. 

6.  In  account  the  plaintiff  declared  of  damages^  and  well ;  and 
yet  he  fhall  not  recover  any  damages.  Br.  Accompt,  pi.  64. 
cites  2  H.  7.  13. 

7.  In  account  by  executor  of  A,  againfl  the  defendant  as  bailiff'  of  And  the 
A,  ex  quacunque  caufa  fe*  contraElu  ad  communem  utilitatem  of  the  f°'^'''  '''*^> 

find  A,  and  one  W.  P.  of  certain  merchandizes  of  the  faid  A.  8cc.  leTmif  * 
Though  the  demand  was  agninti  the  defendant  as  general*  bailiff  chicvous  if 
of  one,  when  by  the  plaintiff's  own  (hewing  he  was  bailiff  ex  ?"*  ^^^Mt 
quacunque  caufa  ad  communem  utiHtatem  of  2,    and  that  he  mig°^JJJIJ° 
fhould  have  joined  the  other  in  the  aftion,  yet  it  was  held  good,  have  ac-     ' 
Cro.  ].  410.  pi.  10.  Mich.   i4Tac.  B.  R.  Hackwell  v.  Euftman.  <^^"nt,with- 

Other's  joining,  which  perhaps  the  other,  would  not  do,  and  here  is  no  repugnancy  in  the  count*  and 
jadgment  for  the  pUintiff.     Roil.  Rep.  411.  pi.  lo*  S.  C.  ' 

8.  In  account  againft  defendant  as  receiver  of  moncy^  as  money 
of  the  plaintiff y  it  was  objefted  that  it  was  only  recital ;  and  the 
court  held  it  ill.  3  Keb.  425.  pi.  26.  Hill.  26  Car.  2.  B.  R. 
Jaggard  v.  Frip. 

9.  The  declaration  was  as  receiver  between  1658  and  1673, 
'without  any  certain  time ;  but,  per  cur.  this  is  well  enough,  and 
to  fay,  viz.  fuch  a^day,  would  be  immaterial,  and  not  traverf- 
able.  3  Keb.  425.  pi.  26.  Hill.  26  Car.  2.  B.  R.  Jaggard  v. 
Frip. 

10.  Account  was  brought  againft  defendant  as  receiver^  and 
fay  not  by  wlMfe  bands ;  be  fides  he  (hould  have  charged  him  as 
bailiff.  This  would  have  been  ill  upon  demurrer  upon  the  de- 
claration, but  is  cured  by  judgment  quod  computet  by  default.  2 
Lev.  126.  Hill.  16  &  27  Car.  2.  B.  R.  Burdet  v.  Thrule. 

11.  Account  was  brought  by  a  prefent  church-warden  againft 
a  former,  m  receiver  per  manus  parochiamrum.  This  was  held 
unpcrfe^l  s^nd  uncertain,  ai^d  they  {hould  have  fet  forth  the  par- 

O  4  *  ticular 
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ticular  receipts  of  the  particular  perfons.     See  ii  Mo4.  l87< 
Bifhop  V.  Eagle* 

T  2.  Where  the  condition  of  a  bond  is  to  give  a  true  account 
upon  requefti  and  the  party  who  is  to  give  the  account  makes 
up  his  account}  and  makes  a  right  charge  upon  himfelf^  but  putt 
more  in  his  *  difcharge  than  be  ^ught^  the  plaintiff  cannei  affiga  the 
non-payment  of  the  charge  as  a  breach,  becaufe)  until  the  account 
is  agreed  upon  on  both  fides,  it  is  no  account.  But  the  breach 
mufl  be  afSgned  on  the  not  giving  a  true  account,  and  then  all  thit 
Other  matters  will  follow  in  evidence,    L.  P.  R.  32.  Anon, 


(X)     Pleadings.     In  Abatement  of  the  Writ. 


Notetht  I.  jN  account  the  writ  was  de  tempore  quo  fuit  halhms futts 
ri?l?"^-  manerii  de  N*  and  by  his  count  demanded  account  hut  of  6 

counts  tctH'  '  ^ 

fere  juo/uit  h^ajis  only,  yet  adjudged  a  good  writ  and  count.  ThcL  Dig.  83. 
baiitvui  ma-  Hb.  o.  cap.  c,  f,  !©•  citcs  Mich.  4  E*  2.  Accompt  113. 

mn'idtS»&  ^  t.     n/ 

hahu'it  admtnifiratUntm  hworum,  &0.  if  It  htfiund  fuod  babuit  Adminijlretionem  honertrnt  tkbuihhthe 
not  ballivui  manerii,  the  plaintiff  /hall  recoYcr  becaufe  thexe  U  ao  other  writ.  F.  N.  B*  |i6>  (P)  in 
the  Jiew  notes  Uiere  (b)  cites  Kelw.  x  14. 

2.  In  account  againft  a  receiver,  the  writ  was  receptor  ienarvh 
rumy  and  the  count  was  that  he  received  100  Jlorinj^  price  each  41. 
&c.  and  adjudged  good.  TheL  Dig.  83.  lib.  p.  cap.  5.  f.  14* 
cites  Mich.  6  £,  3.  281. 

3*  In  account  againft  a  bailiffi  if  the  defendant  pleads  ast^ 
parcel  that  he  'was  lejfee  for  years y  and  not  bailiffs  &c.  it  fliall  not 
abate  the  writ  but  only  for  this  parcel.  Thcl.  Dig.  237,  lib,  16. 
cap.  10.  f.  44.  cites  Pafch.  18  £•  3.  16. 

4.  In  account,  if  the  count  be  of  receipt,  parcel  by  the  hanif 

of  the  plaintiff]  and  parcel  by  another  hand,  and  the  plziniSff  confefef 

that  the  dejendant  has  not  received  an^  thing  by  another  hand,  all 

fhall  abate.     TheL  Dig.  220.  lib.  10.  cap,  4.  f.  12.  cites  Pafch. 

28  E.  3.  91. 

Account  5*  In  account  againjl  one  as  bailiff  and  receiver,  the  defendant 

■«*j"** '''-     pleaded  as  to  that  for  which  he  is  fued  as  bailiff,  that  be  was  his 

jMth^be    guardian  in  focage,  and  not  baUiff;   judgment  of  the  writj  but 

was  bailiff    it  was  held  that  all  the  writ  (hall  not  abate  for  this  plea,  but  it 

^tefol^"*'^'  fliall  ftand  for  the  receipt.     Thel,  Dig.  236.  lib.   16,  cap.  xo. 

ought  to  be    f*  22*  <^itcs  Pafch.  32  £.  3«  Accompt  60.  and  faysj  fee  46  £• 

impleaded  as  3,  3,  accordingly. 

bailiff,  and 

not  as  rtceiver,  judgment  of  the  writ.  And  per  Litt.  in  account  is  receiTer,  it  is  a  good  flu  that  bt 
was  his  guardian  in  fo^age^  judgment  of  the  writ  \  for  cthertuiji  ht  JkaU  If*  dwblg  ciargU,  and  (bit 
ym  hdd  by  ail  the  juftices.    Br.  Account,  pi.  74.  cites  zS  £.  4.  3. 

6.  In  account  againft  a  bailiff  and  receiver  of  los*  the  defendant 
^rfeffed  that  be  was  bailiff  and  receiver  of  %s.  and  the  plaintif 
fonfeffcd  that  he  received  orUy  9x.  yet  the  writ  (hall  not  abate ;  but 
auditors  were  afligned.  Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  37- 
fites  Trin.  41  £•  3.  Br.  543,    Quaere^ 

rf.  Account 
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7;  Accoont  as  baiiiff  and  rfceiver  in  K  The  Jiftniant  feud  *  S.  P.  rm; 
that  there  art  a  if/a  in  the  fame  county^  and  none  without .  ^"*^"L| 
addition,  *  &  non  allocatur.  Contra  in  account  as  bailiff.  iaiijftfSi 
21  H.  6.  23.  And  the  plaintiff  counted  in  K*  of  Skirk,  by  ••*«••  to» 
vhich  the  defendant  pleaded  it  to  the  count,  not  warranted  hj  ^f^^ 
the  writ,  &  non  allocatur.    Br.  Account,  pi.  15.  cites  44  £»  s.*(i....^ 

Q,  T  Account  Si 

^      '  i^ailifo/his 

manor  cf  the  vUh  of  K*  H*  atut  B.  atid  t/fo  that  he  was  his  rrcfiver  tf  hit  monty  h  the  ccMmtj  cfE* 
Pbrt.  demanded  judgment  of  writ ;  for  there  are  m  the  fame  county  a  vi/is  rf  AT.  vin*  Over  K*  rnnd 
Nether  AT.  and  no  vUl  of  K.  withcn:  addition  oaly,  prift  j  and  the  other  would  not  maintain  the  wnt 
by  which  the  ^torit  vfas  elated  in  t'40,  and  not  for  the  parcel  in  K.  only  ^  quod  nota.  Br.  Accompt^ 
pi.  44.  dtea  21  H.  6.  21.  S.  P.  Br.  Additiona,  pi.  33.  cites  &•  C.  Br.  Brief>  pi.  183.  cites 

S.'C. 

8.  Account  againll  a  feme  as  receptrix  denat^  of  the  plaintiffj  C  178  J 
by  the  hands  ot  J.  N.  who  demanded  judgment  of  the  writ  5 

for  receptri^  is  not  form)  and  upon  good  argument  the  writ 
was  awarded  good;  and  notwithftanding  that  it  was  not  the 
form,  yet  when  it  paffes  the  chancery  they  fhall  hold  plea  in 
1)ank  thereupon.    Br.  Accompt,  pi.  43.  cites  19  H.  6.  5. 

9,  In  aiccount  agoinji  defendant  as  hailiJFj  he  pleaded  that  he  is 
guardian  injocage  to  the  plaintiff,  he  being  under  14,  andjbewed 
that  the  plaintiff  ^s  father  ivasfeifed  of  BL  acre  in  fee,  and  fo  he  as 
guardian^  9cc*  and  concluded  judgment  ft  a£lio*  The  plaintiff 
replied  that  his  father  died  fe'ifed  rf  a  copyhold  in  fee^  which  is  the 
fame  landy  &c.    but  did  twt  Jhew  that  it  was  focage  land,  nor  of 

whom  it  was  held,  and  therefore  was  moved  not  to  be  good, 
to  which  Coke  Ch.  J.  agreed.  Roll.  Rep.  104.  pi.  44.  Mich. 
1 2  Jac.  B.  R.  Anon. 

10.  I  And  it  was  infifted  that  the  defendant  being  charged  as 
bailiff,  and  he  pleading  that  he  is  guardian  in  focage,  and  con- 
cluding judgment  fi  a^io,  is  not  good ;  for  the  plen  being  to  the 
writf  htfbould  have  concliided  judgment  ojf  the  writ,  and  that  fo  is 
49  £.3.0.  10.  Quod  fuit  conceffum  per  Coke.  Roll.  Rep. 
104.  S.  C. 

11.  In  account  the  death  of  any  of  the  parties  before  the  2d 
judgment  (hall  abate   the  writ,     Cro.  J.  356.   pi.    14.    Mich. 

12  Jac.  Bf  R.  refolved. 


(Y)    PleadipgSf     Where  one  is  charged  as  Bailiff  see  (lj 

or  Receiver.  '^'  ^^^^ 

I.  TN  a  writ  which  fuppofes  that  de  temfiore  quo  fuit  receptor  When  the 

^  denariorumy  the  defendant  (hail  not  fay  tbat  he  hath  ac«  Pj^in^i^ 
counted  from  fuch  a  time  to  fuch  a  time,  but  ought  tofbewfor  aefaSmt^M 
what  things  he  bath  accounted.    Contra  where  the  writ  is  a  tempore  fecdver 
quo  fuit  balRvus.    F.  N.  B.  117.  (D)  marg.  in  a  note  cites  3  E.  ^^^J^\ 

^"V  ^  /\/o  ^,  time  to  fuch 

3.  Account  01.  a  time,  he 

■nil  anfwer  that  precifely»  or  othetwiib  jvdgmoit  mil  bf  sh«B  for  tb«  pUiatiff.    Riyn.  57.  Mich. 
15  Car.  2.  B.  Kt  Sovtbfot  v.  Rider. 

a«  Account 


ryS 


account. 


«.  p.  Br.  2.  Account,  and  counted  5^  a  receipt  iy  the  bnrdr  ff  J^  N* 

Accornpt,^  rpj^^  ^/^wiiifr/  fiiid  that  «(?wr  >^j/  receiver  by  the  fame  hand,  prift, 
10  E.  4.8.  &c.  and  a  good  iflue,  though  it  may  be  intended  that  he  ic- 
i'er  Chockc,  celvcd  by  the  -hands  of  W.  S.  but  if  it  was  by  the  hands  of  the 
TgwU**^  plahitiff,  then  he  (hall  wage  his  law,  and  contra  here,  and 
therefore  he-  ftia^l  have  traver/e  to  the  hands  of  J.  N*  Nota^ 
by  award.     Br.  Accompt,  pi.  50!  cites  24  E.  3.  32.  &  67. 

3,  Account  of  receipt  by  the  hands  of  J.  N.  Never  his  re^ 
eeiver  by  the  hands  of  J,  N.  prift,  is  a  ^ood  ifTue,  and  not  preg- 
nant.    Br.  Negative,  pi.  27.  cites  29  £.  3.  35,  36. 

4,  In  action  of  account  the  defendant  faid  quod  plene  compufavit 
before  A,  and  B.  and  the  others  e  contra ;  and  /'/  ivas  found  tbat 
he  accounted  before  J?,  o/ily,  and  yet  the  plaintiff  was  barred,  for 
the  effeci  is  if  the  defendant  has  accounted  or  not^  and  it  15  not  tra- 
vermble  before  what  perfons  he  accounted.  Br.  Traverfe  per, 
&c.  pi.  371.  cites  30  E..  3.  5.  and  Fitzh.  Judgment  141. 

5.  Account  agahijl  J,  S.  one  of  the  ccmpaniofts  of  Mayl-hally 
and  counts  that  he  was  his  receivery  it  is  no  plea  per  Mombray, 

[  179  ]  that  he  is  not  of  the  company  of  the  Mayl-ball,  bccaufe  it  is  of 
his  own  receipt,  and  not  by  the  companion,  and  yet  the  furplui 
Ihall  not  abate  the  writ,  as  it  fecnis  there.  Br.  Nugation, 
ph  12.  cites  33  E.  3.  34. 

6.  Account  again (l  the  defendant,  as  receiver  for  7  ysar* 
to  merchandize^  and  that  in  that  tlfue  he  received  i  o/.  by  the  hands 
of  A.  B,  The  defendant  fa  id  that  full^^  accounted  before  fitch  auditors 
fuch  a  day,  ivhich  was  the  ^th  year  of  the  7  years y  and  the  jLiini^ 
traverfed  it,  and  found  *with  the  plaintiffs  and  he  prayed  judg- 
ment, aiKi  was  compelled  to  replead,  becaufe  he  could  not  fully 
account  2  years  before  the  end  of  the  7  years,  for  ht  fiaU 
account  as  well  of  the  increafe  as  of  the  f urn,  which  cannot  be  within 
tlie  7  yearJ.  Qiicd  nota.  Br.  Account,  pL  41.  cites  7  H. 
6.  5. 

7,  In  account,  the  plaintiff  counted  that  he  was  his  receiver  ^ 
20L  by  the  hands  of  y.  C,  from  Eafler  till  Michaehnas.  Rolrc 
demanded  judgment  of  the  count  •,  for  J.  C.  by  whofe  hands, 
&c«  {Ued  at  Wlntfuntidey  which  is  before  Michaelmas,  Et  non 
allocatur  \  for  it  may  be  that  he  received  all  the  20I.  after  Eafter, 
and  before  Whitfuntide.  Quod  nota,  the  count  awarded  good. 
Br.  Account,  pi.  42.  cites  8  H.  6.  32. 

8.  Account  as  receiver,  the  defendant  fend  thai  he  delivered 
it  to  him  to  deliver  over  to  J.  S*  which  he  has  done,  and  a  good 
plea  without  traverfmg  the  receipt  \  for  he  confeffes  a  receipt 
accomitable,  in  cafe  that  be  had  not  delivered  it  CTer«  ^d 
Traverfe  per,  &c.  pi.  296.  cites  22  H.  6.  49. 


AedMiiit 
againft  A. 
ai  reeeivtrp 
who  laid 
ibtit  be  rt» 
urotd  it  /« 


49  y.  Ifm 

Whiek  be  bgd  dmh  JH^gintnty  kc.  The  pUin^faid^  tbst  afttr  tbe  recent  and  Ufire  tbe  UUmm  k 
9tdmifed  b'm  to  re-had  to  bim»  And  by  the  beft  opinion  this  it  a  good  replication,  and  the  bar  is  a 
^ood  bar  of  account,  as  well  as  In  difcharge  of  the  accoifot  i>efore  auditors.  If  ht  delivers  h  over{  for 
than  he  Is  aot  accountable  to  tbe  bailor ;  and  fo  he  was  nerer  accountable  but  oonditianailsr.  And  J. 
J9.  Aay  have  account  i^pisft  Ilia  4tkaA9al  by  the  fiift  ddiMiy.  w  the  Oifindaau  Br.  Accoflf^ 
pi.  83.  cites  X  £•  5*  i* 

0.  la 
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9,  Tn  account,   the  plaintiff  counted  that  the  defendant  \ras 

his  hsLiM  of  his  manor  of  D.  in  M.  and  was  his  receiver  of 

his  raonies,  viz.  fo  much  by  the  hands  of  fuch  a  one,  and  fd 

much  of  another  by  4  years;  by  which  the  defendant  faidy  that 

as  tofo  much  of  the  money  before  fuch  a  day  he  had  fully  accounted 

befote  the  plaintiff  hinj/elf  and  as  to  the  refl  never  his  receiver  t9 

render  account ;  ahd  becaufe  he  did  mtfbe*iv  of  h<nv  much  of  the 

money  he  accounted ^  therefore  ill ;  by  which  hc^faid  that  he  received 

fo  mulb  before  fuch  day^  of  which  he  has  fully  accounted^  toV.  and 

to  the  refl  never  his  receiver ^  ut  ante.     Br.  Account,  pi*' 5.  citci 

^^  H.  6.  I. 

10.  Account  as  receiver,  the  defendant  faid  that  he  accounted  Br.  Ac. 
before  the  plaintiff  himfe^  for  the  fame  fum  the  ift  day  of  Aprily  ^^^^\  ^ 
abfque  hoc  that  he  noas  his  receiver  after  ;  and  nb  plea  per  cur.  $;  c!' 
fof  it  does  not  go  but  for  this  time  only,  and*  not  for  the  time 
before,  or  it  may  be  that  he  received  fuch  a  fum  dlverfe  times 
before,  and  fo  he  ought  to  traverfe  before  and  after,     Br.  Traverfc 

per,  &c.  pi.  309.  cites  21  E.  4*  66, 

1 1 .  Account  of  goods  delivered  to  merchandize^  the  defendant 
faid  that  at  another  tints  the  plaintiff  brought  writ  of  detinue  of  the 
fafne  goods j  and  counted  upon  a  bailment  to  re-bail ;  and  the  defendant 
nvaged  his  laiu^  a?}d  made  his  lanv^  by  mfhich  the  plaint ff  was 
barred ;  judgment  fi  a£lio,  and  a  goDd  bar  per  Brian  ;  for  if  it 
be  bailed  to  re-bail,  it  cannot  be  to  merchandize,  therefore 
the  one  is  contrary  to  the  other.  And  contra  Cateiby  \  for  by  hini 
it  is  a  good  efloppel,  but  no  bar.  Quaere  inde.  Br.  Account, 
pi.  84.  cites  2  R.  3.  14. 

12-  Debt  by  the  dean  of  P.  upon  obligation,  upon  condition 
that  whereas  the  defendant  ivas  receiver  of  all  the  rents  of  the 
dean  and  chapter  of  L.  if  be  render  account  to  the  dean  and« 
chapter  annually  during  his  offce^  that  then,  &c.  and  faid  that  the 
dean  made  A,  receiver  of  two  tenements  in  L,  parcel^  &c.  and  fo 
difcharged  him,  judgment,  &c.  And  per  Townfend  and  Brian  [  180  ] 
J.  this  is  no  plea,  becaufe  he  does  not  anfwer  to  the  refidue  of  the 
receipts  j  for  the  condition  is  for  the  advantage  of  the  obligor, 
and  therefore  a  difcharge  of  parcel  is  not  a  difchaTge  of  the  whole. 
Contra  where  it  is  in  advantage  of  the  obligee,  therefore  he 
ought  to  perform  the  reft.  Br.  Conditions,  pi.  128.  cites  4  H; 
7.  6. 

13.  If  a  defendant  be  charged  as  receiver  by  indenture ^  he  fhall 
not  be  admitted  to  plead  that  he  was  not  receiver,  Brownl.  25. 
in  cafe  of  Willoughby  v.  Small. 


(A.  a)  f  leadings.     Suppofal  of  the  Writ  traYerfed# 

1.  A  CCOUNT  againft  receiver,  who  faid  that  he  received  %  de^  Br.Traverfll 
■^  liver  to  W,  N,  which  he  has  done,  abfque  hoc  that  he  was  his  ^if^^^lj  * 
receiver  to  render  account  i   and  per  Jenny,  Chocke,  and  Movie,  s.  C. 
bis  traverfe  is  repugnant;  for  if  ne  docs  not  deliver  it  ovet,  then 
7  he 


s8o  dccmtnt; 

lie  18  acfcounuble^  for  the  firft  matter  is  a  good  bar  wldiont  tlie 
traveife.  '  Quod  nota*  But  if  he  fays  abfque  hoc  that  hi  was  his 
receiver  in  Met  manner^  it  is  a  good  traverfe ;  quod  fuLt  conceit 
fum.    Br.  Account,  pL  54.  cites  9  £.  4.  15. 

2.  In  account  againjl  guardian  in  focagey  it  is  no  plea  that  the 
eneejhr  held  of  him  in  chivalry^  without  faying  abfque  hoc  that  he 
held  in  focage.    Br.  Account,  pi.  80.  cites  10  H.  6.  7. 

3.  Where  an  account  was  brought  againjl  oncy  fuppofing  the  re^ 
Wpt  of  200  marls  by  the  bands  of  J,  P.  and  R.  C.  the  defendant 
(as  to  ICO  marks)  pleaded  that  he  received  it  by  the  hands  of  J.  P» 
tantum,  without  that^  that  he  received  it  by  the  hands  of  J^.  P.  and 
JJ.  C.  and  as  to  the  other  100  marks^  he  received  them  from  the 
hands  of  R,  C.  only,  without  that,  that  he  received  by  the  hands  of 
jf*  P.  and  iJ.  C  and  there  it  was  doubted  whether  it  be  good  or 
not«  Godb.  43.  pi.  50.  Mich.  283  29  £liz.  B.  R.  cites  10  £• 
4.  8.  Fitz.  Account  14. 

4.  If  an  account  be  brought  againjl  2,  and  one  pleads  that  he 
was  his  file  receiver,  and  has  accounted  before  fuch  an  auditor,  if  the 
plaintiff  replies  unto  his  bar,  he  ihall  abate  his  writ,  becaufe  the 
receipt  is  fuppofed  to  be  a  joint  receipt ;  and  it  is  not  like  a  pra> 
cipe  quod  reddat  againft  2*  Godb.  43.  pi.  50.  Mich.  28  &  29 
Eliz.  B.  R.  cites  Fitz.  Account  14. 

5.  Account  againft  one  as  guardian  in  focage  to  the  plaintifF  for 
fuch  a  manor  held  of  C.  in  focage,  and  that  the  defendant  re- 
ceived  the  profits  till  14  years  of  age  of  the  plaint  iff".     The  defendant 

/aid  that  the  land  was  held  of  the  faid  C.  in  chivalry,  and  not  in 
focage  i  prift.  And  after  becaufe  he  did  not  juftify  the  a£^ion  he 
amended  his  plea,  znd  faid  that  the  land  was  held  of  C^  in  ckvalrj, 
and  he  as  fervant,  and  by  his  command  feifed  the  ward  of  the  land 
.and  body,  abfque  hoc  that  it  was  held  in  focage,  upon  which 
they  were  at  iffue;  but  by  feveral  the  firft  plea  was  fufficient. 
Br.  Account,  pi.  76.  cites  22  £.  4.  5. 

(5.  Two  were  charged  in  accompt  as  receivers,  one  j/'them  pleaded 

that  he  never  was  receiver,  without  traverfing  that  he  and  his 

companion  were  receivers ;  and  Clench  and  Suit- J.  held  it  well 

without   traverfe,     Godb.  43.  pL  50.     Mich.  28   &   39  Eliz. 

B.  R.  Anon. 

*l.  ilJf*'         7'  ^"  account  againft  the  defendant  as  bailifof  hisjhop,  asram 

S.  C.  in  to-  habens  Isf  adminijlrationem  bonorum  ;  the  defendant  anfwered  as  to 

lidcmvcrbii.  fhe  goods,  but  faid  nothing  to  thejhop  5  this  being  moved  in  arreft  of 

judgment,  the  better  opinion  was  that  he  ought  to  have  anfwered 

to  all.     Godb.  55.  pi.  69.  Mich.  28  &  29  Eliz.  Gomerfall  v» 

Gomerfall. 

s *c*.  ad-*  ^*  ^^^  ^^^  ^^  upon  an  account  between  them,  the  defend- 
jiidged  ac  ant  was  found  in  arrear,  and  promifed  to  pay,  &c.  The  defend- 
^f^^\  ant  pleaded  and  *  confejfed  the  account,  and  that  he  was  found  in  ear* 
Talbyiv.  ^^^^  accordingly,  hut  that  he  gave  bond  to  the  plaintiff  for  the  fame, 
Cooxx,  abfqtte  hoc  that  they  afterwards  accounted,  prout,  &c.  The  court 
?•  ^*  *"^  held  that  the  account  which  was  the  ground  of  the  promife  was 
iccold'mgiy  well  tiaverfablc ;  zxA  judgment  for  the  defendant,  Cro.  J.  234. 
i)er  tot.  cur.  pi.  4.  Hi]].  7  Jac.  B.  R.  Dalby  v.  Cooke, 
*Li8j]  9,  Debt 


Recount  i8i 

9.  Debt  ttpbn  BonJ^  conditioned  that  H.  as  receiver^  Jbouti  ae* 
twnt  and  paj  to  the  plaintiffs  &c.  all  rents  nvhich  he  Jbould  colUB^ 
&C.    The  defendant  H.  pleaded  performance  generally  :  the  plain- 
tiiF  replied  that  he  had  received  7000  /.  which  he  had  not  paid.     The 
defendant  r^oinedy  that  bene  &  verum  eft  he  had  received  ^00  L 
and  no  more^  nohereof  he  had  given  a  true  account  to  the  plaintiff^ 
and  paid  30  /•  the  balance ;  and  upon  demurrer  to  the  rejoinder^ 
it  was  objefted,  that  becaiife  the  condition  was  m  feveraf parts  of 
it  in  the  disjunBivey  the  plea  of  performance  generally  was  not 
good ;    and  that  defendant  Jbould  have  pofitlvely  alleged  he  had 
received  500  /.  and  given  a  true  account  thereof  abfque  hoc^  that  he 
received  7000  /.  or  any  more  than  500 1.     And  adjudged  accord- 
ingly for  the  plaintiff.    Lutw.  579.  HilL  9  W,  3.  Duke  of  Bol- 
ton V.  Clarke. 

(B.  a)  Adions  after  Account  made^  and  Pleadings. 

I.  TN  debt  upon  arrears  of  account,  the  defendant  tendered  hit 

^  lanv,  and  prayed  that  the  plaintiff  be  examined^  by  which  lie 
was  examined,  and  it  was  found  that  it  lies  in  account,  and  the 
defendant  feud  that  he  accounted  for  rent  due  upon  arrears  of  a  leafe^ 
abfque  hoc  that  he  made  other  account,  and  a  good  plea.  Br.  Dette^ 
pi.  181.  cites  10  H.  5.  20. 

a.  In  debt  upon  arrears  of  account  before  auditors,  the  defendant 
pleaded  payment  in  another  county  ;  judgment  (i  a£^io.  And  per 
Fortefcue  and  Pafton  this  is  no  plea  without  concluding,  and  yi 
nihil  debet*     Br.  Dette,  pi.  11.  cites  20  H.  6.  16. 

3.  In  debt  upon  arrears  of  account,  the  defendant  faid  that  nihil 
debet  modo  ^  forma,  and  gave  in  evidence  that  nofucb  account  was* 
And  Newton  faid  for  law  to  the  jury,  that  this  is  a  good  iffuc 
and  good  evidence.     Br.  Dette,  ph  14.  cites  20  H.  6.  24. 

4.  Debt  upon  arrears  of  account,  the  defendant  faid  that  after 
he  had  accounted  before  auditors,  they  a  month  after  committed  him  ta 
vsard  for  the  fame  arrears,  and  fo  in  execution;  judgment,  &c« 
And  per  judicium  no  plea  5  for  the  power  of  the  auditors  is  to 
commit  him  to  the  next  gaol  upon  the  account  finiihed,  and  the 
party  found  in  arrears  is  to  be  committed  to  the  next  gaol  imme- 
diately, and  not  by  any  mean  fpace  \  and  fo  by  judgment  the 
plaintiff  recovered  his  debt  and  his  damages ;  quod  nota.  Br.  Ac- 
compt,  pi.  6.  cites  27  H.  6.  8. 

5.  In  debt,  the  plaintiff  fo«/;/^rf  that  ibe  defendant  afftgned  to  him  Br.  Dette 
ifudxtors  A.  and  B,  before  whom  he  accounted  from  the  time  that  he  p}»  x3o* 
noas  receiver  of  the  money,  viz.  by  the  hands  of  T.  and  S.  before  ^ilt'thcre'it 
tvbich  auditors  the  defendant  was  found  in  furplufage  in  the  fum  in  js,  that 
demand.     Per  Moylc  J.  for  bailiff  of  a  manor  who  is  in  furpluf-  ^^^^  *'5f 
age,  fuch  aftion  lies  clearly  \  for  he  is  to  do  things  of  expences,,  ^cd^cr  a***' 
and  to  pay  and  receive,  and  to  have  allowances.     And  the  fame  gaind  the 
law  where  he  is  his  receiver  to  merchandize,  which  is  fometimcs  ^ordof  z 

m  gain  and  fometimes  in  lofs ;  but  of  a  receiver  of  a  certain  fum  to  up?n\c-* 
render  account,  there  he  is  not  bound  to  do  any  labour,  cxpcnccs,  count  bctor« 

It  nor 


^ 


anditon,      0or  cofb,  viA  therefore  there  he  Jbali  not  have  fuch  .(!3SQa  of  ^ut* 
Bw^aid*      tM^^»  ^"^^  ^*^  ^^  '^^^  ^^1 »  vhich  Prifot  agreed.  Br*  Accompli 

mwre  for         pi.  92-  citCS  38  H.  6,  5. 

the  lord 

than  he  hat  received*  But  2  Bulft.  277,  178.  it  was  adjudged  contra  to  what  Is  *  aborCi  asdsc- 

cording  to  Br.  Accompt,  pi.  6a«  Mich.   12  Jac«  B.  R.   Su0blk  (Earl}  v*  Floyd.       ■      Hofl. 

K*  87.  S.  C. 

6.  ^i«/  where  a  man  is  receiver  of  100  L  per  ann*  By  £verfi 
iandsf  and  is  in  furpiufage,  there  he  Jball  have  debt  agcanft  tie 
lord.  And  contra  m  here  he  is  receiver  to  receive  a  certain  fum^  and 
not  retained  as  a  receiver  in  his  fervice^  note  a  difference  by  which 
the  defendant  pafTed  over  and  pleaded  nihil  debet.  Br.  Accompti 
pi.  62.  cites  38  H.  6.  5. 

7.  In  debt  by  a  mayor  and  commonalty  againft  an  executor  upon 
arrearages  of  account,  he  need  notjbew  in  the  count  that  be  was 
mayor  at  the  time  of  the  auditors  qjljigned.  Thel-  Dig.  87.  lib.  j^ 
cap.  7.  f.  20.  cites  12  £.  4.  10. 

8.  If  debt  is  brought  upon  arrearages  of  aecompt  found  before  aih 
ditors^  it  is  not  a  good,  plea  to  fay  that  he  gave  a  bond  to  the  pbnn' 
tiff  for  the  fame  dutyj  becaufe  the  debt  was  not  changed  by  the 
obligation.     D.  51.  pi.  14.  Mich.  33  H.  8. 

9.  In  debt  for  arrears  on  aecompt,  the  defendant  pleaded  that 
before  the  aecompt  the  plaintiff  of  his  own  wrong  imprifoned  him,  and 
thfn  aj/tgned  auditors  to  him  in  prifon^  and  (o  the  aecompt  was 
made  by  dureft.  It  was  holden  a  good  plea  by  the  jufticds  of 
both  benches*  4  Le.  91.  pi.  188.  Pafch.  25  £liz.  the  Earl  of 
Northumberland's  cafe. 

It  lies  of  jQ^  An  a£lion  upon  an  infimul  computaffet  doth  not  lieyw- 

^^atv,  Cro.  ^^^  (atone)  due  and  in  arrear,  for  the  rent  demandable  is  cer- 

J.  602.        tain ;  but  if  the  rent  be  behind,  and  there  are  (alfo)  other  things 

Bard  v.        mixed  with  it,  for  which  the  a£^ion  is  brought,  then  an  a&ion 

upon  an  infimul  computaifet  may  be  brought  for  both  of  them 

together,  becaufe  it  is  uncertain  upon  the  whole  matter  what  is 

due  to  the  plaintiff.     L.  P.  R.  30.  cites  Trin.  165 1.  B.  S. 

11.  Note,  at  this  day  the  common  declaration  upon  an  infimul 
coiQp.  is  to  fav  that  the  plaintiff  and  defendant  fuch  a  day,  year 
and  place,  infimul  inter  fe  computaverunt  de  diver/is  denariorum  fum^ 
tnis  per  ipfum  the  defendant  eidem  the  plaintiff  praantea  ibidem  de» 
hvf  isf  infolut.  exijlen,  £5*  fuper  ■  compoto  illo  idem  the  defendant 
adtunc  £5*  ibidem  inventus  fuit  in  arreragiis  erga  eundem^  the  plain- 
tiff in  fo  much  predidloque  defendente  fic  in  arreragus  invent,  ex* 
tfietu  adtunc  {jT  ibidem  conftderatione  inde  fuper  fe  affumpftt^    &c. 

L.  P.  R.I  18. 

12.  The  plaintiff  muft  in  his  declaration  lay  the  very  day  tf  the 
account^  and  fum  agreed  upon  by  both  parties  to  be  due.  Other- 
wife  the  plaintiff  will  be  nonfuited.    L.  P.  R.  11  %• 


dccdont^  1 1^2 


(C.  a)  Account  in  Equity.     In   what  Cafes,  and 

againft  whom. 

I.  A  Creditor  of  a  delinquint  in  the  time  of  the  great  rehi'IUon^  pitr^ 
^  chafed  the  delinquent's  ijlate  of  the  trujlas  wider  the  then 
gTvernnient  for  falc  thereof  •,  and  upon  the  faW  purchal'e  the  debtt 
due  from  the  delinquent  to  the  faid  purchafer  were  allowed  him, 
and  he  paid  the  refidue  only.  The  delinquent,  after  the  reftora- 
tion,  brought  a  bill  againft  the  purchafer's  executor  for  an  ac- 
count. Tne  defendant  offered  to  account,  if  plaintiff  would  pay 
the  debt  and  the  purchafe-money.  The  lord  keeper  declared, 
that  if  defendant's  counfel  had  not  offered  it,  he  would  not  have  ' 
ordered  an  account,  all  monies  received  by  the  profits  being  pardoned, 
hy  the  a3  (f  oblivion.    Chanc  Cafes  172.  Trin.  22  Car.  2.  S towel 

V.Long.  .  .       .  C183] 

2-  Account  by  a  firfl  mortgagee  binds  the  after-mortgagees,  s.  p. 


ac- 


though  neither  of  them  are  parties  to  it,  unlefs  there  is  ^raud  or  ^rdingiy, 
coUufion.     2  Chanc.  Cafes  32.  Trin.  32  Car.  2.  Anon.  •      .        'Lt^^^^^^ 

fion  charged  in  the  bill  be  anrwerady  and  the  bill  not  Tpecifying  any  particulars  as  it  ought,  it  ihall  bs 
iafficlent  if  the  fiaud  and  collufiun  be  denied  \  per  Ld.  ChanceUor.  a  Chanc.  Caies  209.  Txiju 
i9  Car.  2.  Needier  v.  Dibbk. 

« 

3.  If  one  in  his  anfwcr  fwears  that  what  te  received  he  received  But  where 

as  a  menial  fervanti  and  hath  paid  it  over  to  his  mailer .  he  fliall  ^  *  ^^^  ^^ 
,  ^  '  •        L       V  i_  y-ri'rx*  an  account 

not  be  put  to  account  agam,  but  he  ought  to  dilclole  this  matter  and  dif. 
in  his  anfwier.     Vera,  136.  pi.  127.  HUL  i682,  Anoa.  *   covcryof 

mencf  re- 
tttvtd  by  JtfinJdHi  en  the  hibaiftf  out  who  hecamie  iankrupt,  he  pleaded  that  he  received  it  only  as  a  me. 
Atal  iiervaat  t»  the  bankrupt,  and  had  accounted  for  it  to  him  already,  and  tbet  the  commiffioners  bad 
already  eetamned  bim  <m  inurr^atorki^  the  plea  was  over-ruled.  Vern.  95.  pi.  81.  Mich.  i6S2. 
Wagftaffe  t.  Bedford.—— i  Vent.  338.  Anon.  S.  P.  accordingly,  and  S.  C.— ^Abr.  £qu.  Cafes  6. 
pi.  5.  cites  S.  G.  b«t  fays  qiuere  whether  there  were  nor  circumftanccs  of  fraud  in  this  cale,  or  a  com- 
hinacion  between  the  bankiupt  and  fervaat.— — -<— And  on  excepti(His  to  a  matter's  report  reporting  the 
defendant's  anfwer  infufhcient.  Lord  K.  North  declared  tliac  it  wai  fufHcient  for  a  ferv-ant  or  apprcti" 
(jrr,  in  anfwcr  to  a  bill  for  an  account,  to  fay  in  general,  That  whatever  he  received  was  by  him  re- 
ceived and  laid  oat  again  by  hit  inafter*s  order.    Vem.  %o%»  pi.  204.  Mich.  itiSj.  Potts  v.  PotCs. 

4*  T^vec  part-owners  of  a  pip.  One  refufcd  to  fit  her  out  to  fca, 
and  the  others  do  it  without  his .  confent.  The  Jhip  is  lo^  in  the 
voyage.  Per  cur.  the  lofc  fliall  be  equally  born  by  all  3  j  for 
he  that  did  net  confent  would  have  been. equally  intitlcd  to  a  3d 
part  of  the  freight,  and  fbould  have  had  an  account  here  of  the  3d 
part  of  the  profits  of  the  voyage.  Vern.  297.  pi.  291.  Hill.  1684. 
Strelly  v.  Winfon. 

5.  T.  having  lent  fir  D.  T!,  fever al  f urns  of  money,  amounting  to 
Cool.fir  D.  Tl  by  indenture  bargains  and  fells  a  i6th  part  in  afhlp^ 
and  by  a  defeazance  it  was  declared  that  this  affignment  was  made 
to  the  mtent  that  the  plaintiff  out  of  the  earnings  of  the  fhip^  fhould 
fay  hirnfelf  the  fum  of  600 1.  and  after  fuch  payment  pould  account 
to  fir  D.  T.  of  the  earnings,:  but  there  was  no  covenant  in  the  de- 
feazance to  pay  the  money.  Afterwards  the  fbip  nvas  lofi^  and  tiic 
^inttff  brings  a  till  againft  the  executrix  of  fir  D.  T.  to  have 
■  fatisfadlion 


iatisfaSion  for  this  debt  due  from  the  teftitor.  The  defend 
.by  her  anfwer  denies  aflets  prsster  to  fatisfjr  judgments  and  debts 
by  fpecialty*  Decreed  that  the  defendant  account  ibr  the  eilafe! 
of  the>  teftator^  and  the  plaintiiF  to  account  for  what  money  he 
had  received  out  of  the  earnings  of  the  i6th  part  of  the  (hip,  and 
to  be  allowed  what  /urns  he  expended  in  fitting  out  the  Jlnpy  ^ough 
ihe  happened  to  be  caft  away  in  the  ad  voyage*  MS*  Rep.  Midu 
12  Ann.  in  Cane*  Tyrrell  v.  Lady  Thomas. 

6.  Where  there  was  no  truft  not  truant  in  the  cafe,  nor  any  en* 
fry  made  by  the  perfon  intitled  to  the  rents  and  profits  in  tbe^f^ 
time  of  the  per/on  taking  them,  the  court  Vefufed  to  decree  an 

,  account  of  them.     2  Vern.  7244  pL  640.  Mich.  17 16.  Uutton, 
V.  Simpfon* 

7.  If  feveral  executors  are  fued  in  equity^  and  one  admits  affets^ 
this  {hall  not  prevent  the  creditor  plaintiff  from  fuing  the  otners, 
who  may  have  pofleiled  themfelves  of  part  of  the  eftate,  and 
ought  to  be  refponfible^    and  the  other  who  admitted  afiets, 

..  xnight^yct  not  have'any,  nor  any  eftate  of  his  own ;  per  the  rnsf* 
ter  of  the  rolls  \  and  therefore  ordered  all  the  executors  to  ac- 
count fur  what  they  refpcckivcly  have  in  their  hands  of  the  tcfta- 
trix's  perfonal  eftatCi  or  the  produce  thereof.  2  Wms's  Rep. 
145.  Trin.  1723.  Norton  v.  TurviU. 

8.  Thvo  perfons  agreed  for  the  purchafe  of  an  efiate  in  mdetits^ 
between  them>  which  eftate  was  JubjeB  to  feveril  incum^anceSf 
which  were  to^ie  difcharged  out  of  the  purthafg'-money  :  one  of  them 
had  abtithnents  made  to  him  by  fome  of  incumbrancers^  of  feveral 

t  184  ]  fums  due  for  intereft,  and  otherwife,  which  they,  in  confidera- 
tion  of  fervices  and  friendfhip,  agreed  (hould  be  to  his  own  t^ei 
yet  on  a  bifl  brought- for  an  account  of  the  r^nts  and  profits,  the 
court  would  not  allow  him  the  benefit  of  thefe  abicements,  ex- 
clufive  of  ^h'e  other^  but  held  tjiat  he  tnuft  account  for  them,  the 
purchafe  being  made  for  their  equal  benefit,  an^  on  a  mutud 
trujl  between  them.  Abr.  Equ.  Cafes  7.  Trin.  1728.  at  the 
Rolls.  Carter  v.  Home. 

9.  After  an  attorney's  bill  had  been  taxed  by  the  prothonotarj  of 
the  court  .of  C.  B.  upon  an  account,  Hhe  (hall  be  allowed  to  fue 
in  equity  for  a  new  account  there,  upon  ^fuggejlion  that  be  was  al- 
lowed X)n  the  account  by  the  prothonotary  lefi  than  he  ought  to  have 
been^  Coroyns's  Rep.  612.  pi.  263.  HUl.  11  Geo.  2.  in  the  ex- 
chequer.   Ofbaldifton  v.  Crofs,  Croger  and  Cliancy. 

■ 

(D,  a)    Account,     In  Equity.     When,    and  froin 

what  Time.     And  how. 

Qii««  if  I.  ^HE  conufee  of  a  flatute  (hall  not  account  according  to  the 
^'*"?'^*  ^^**^»  ^^^  according  to  the  extended  value,  and  aifo  for 

re^r^cr }  *  'he  whole  ftatute ;  and  if  the  conufee  is  fatisficd  by  the  extended 
but  Tef'  (bid.  valuc  the  conufor  (hall  recover ;  or  if  the  conufor  will  pay  dowft 
I'^'^^^'tl    the  reft  of  the  money  which  is  behind,  with  damages,  be  fhall 

byK«Ch.  ^     '  aia 
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ilfo  recover;  but  if  the  conufor  will  fuc  the  conufee  in  a  court  h"^^^' 

of  equity,  then  he  fliall  bring  him  to  account  for  what  he  hath  1/  Keeper. 

received  of  the  profits  above  the  extended  value.     2  Vent.  338.  —Account 

Trin.  aa  Car,  2-»in  Cane,  in  cafe  of  Marlh  v.  Dee.  *'*•."? 

aiainft  €o^ 
nfie  »/  a  ftatmte  extended^  until  fuch  time  as  he  has  levied  the  mney  according  to  the  extent^  and  not 
Kcordicf  to  the  true  value  of  the  land,  though  the  laod  be  extended  only  at  lo  marks  where  it  is  worth 
TOO  marks*    See  2  Roll.  Statutes  (T)  pi.  a*  wbeie  he  denies  the  concraryy  which  is  given  at  m  reafoa 
9i  denying  t  re-extent  by  Fitzherbert  in  his  Abridgment,  lit.  Extent,  pi.  i8. 

2.  Gratuities  given  by  a  Reward  to  be  allowed  on  the  party's  ^'"'J^^' 
cxaqiination^  that  he  gaye  them  without  other  proof  of  payment,  J^'     5^  q^ 
and  he  not  to 'be-  examined  to  the  particulars,  nor  to  whom  buts.  p. 
given,  and  cites  the  Marquis  of  Winchefter  and  Withers's  cafe.  **•  "^  »P* 
3  Chanc.  Rep.  72.  Mich.  167 1.  Tredcroft  v.  White,  ^^* 

3«  A*  extended  lands  in  i  Car.*  and  held  the  fame  is  extent. 
dt  b'tll  ^vas  exhibited  to  redeem^  and  being  not ' redeemed,  the  bill 
Jifmiffed  in  16  Car.  1.  Afterwards  A.  by  virtue  (f  the /aid  difmifi^ 
Jon,  fold  the  faid  premifes  to  thi  defendant*  Afterwards  J.  S.  bought 
the  equity  of  redemption,  and  fues  now  to  redeem.  Where- 
upon the  court,  notwithftanding  the  difmiflion  and  length  of 
time,  ordered  an  account  from  the  time  of  the  purchafe^  but  no  ac- 
count from  aiiy  time  before,  but  the  profits  to  go  againft  the 
intereft  to  that  time.  2  Chanc.  Rep.  392.  2  Jac.  2.  Cloberry  v, 
Lymonds  [alias  Simonds.] 

4*  Lands  were  extended  on  a  judgment  100  years  ago,  and  had 
exchanged  hands  5  or  6  times.  The  queftion  was,  whether  the 
defendant  fhould  account  for  more  than  the  extended  value  ?  It 
went  ofF,  upon  a  propofal  to  allow  defendant  what  he  paid,  and 
that  he  account  only  for  what  he  received  in  his .  own  time. 
Vcnv  468.  pi.  451.    Trin.  1687.  Poole  y  Guife. 

5.  An  old  aunt  lived  with  a  niece^  who  received  the  aunfs  money  [  185  1 
for  her^  and  the  attnt  immediately  put  it  out  to  interefl.     The  aunt 

died  inteftate.  "JTie  niece  and  J.  S.  were  next  of  kin,  J.  S.  brought  ■* 
2(  bill  01  difcovery  againil  the  niece,  to  fet  forth  what  monies  ihe 
had  received.  She  fets  forth  feveral  fums  received,  and  when  ; 
and  that  inteftate  immediately  put  them  out  again  at  intereft  to 
^A.  B.  C.  X).  and  £.  F.  and  fet  fopth  other  fums  which  ihe  had 
rtceived  and  paid  over  to  the  aunt.  The  caufe  was  heard  with- 
out proof  on  either  fide,  and  an  account  decreed.  The  mailer 
of  the  rolls  faid,  that  he  looked  on  the  defendant  in  this  cafe  to 
have  adied  only  in  the  nature  of  a  fervanty  who  by  the  juftice  of 
this  court  may<^  on  a*  bill  brought  againft  him  by  his  mafter's  exe- 
cutors, difcharge  4^  well  qs  charge  himfejf  by  his  anfwer^  yet  as  the 
d^endant  mighty  in  this  cafe,  have  proved  his  atifwer^  as  appears 
by  the  anfwer  itfelf,  and  had  not  fo  done,  he  referred  it  back  to 
the  mafter,  and  each  fide  to  make  what  proofs  they  could.  And 
he  declared,  that  i£  the  anfwer  ^«*s  difproved  as  to  the  fums  put 
out  at  intereft,  he  (hould  give  no  credit  to  it  as  to  the  other  par- 
ticulars, elfe  inclined  it  (hould  be  a  difcharge  too,  as  well  as  a 
charge*     Trin.  ^1702.   Abr.  Equ.  Cafes  10.   Bayly  v.  Hill.  ^^     ^^ 

6.  Lands  were  limited  by  marriage-fettlement,  upon  failure  of  *[.  521. 
iffue  male,  to  daughters  and  their  heirs ,  until  the  next  remainder-  Hill,  lyo** 
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s.  c.  heard    man  fiiould  pay  them  3000  /.    The  daughters,  heing  four  only, 

^orc^Ld.     ^ifgf^gfjl^     Qii  a  bill  by  creditors  by  judgment  to  be  let  into  a  fatif- 

Coopcr^who  fadion  fubjed  to  die  charge  of  3000 /.  and  in  exoneration  thereof 

^^  «     to  have  an  account  of  the  rents  Tind  profits,  it  was  infifted  for  the 

miBoiined.    daughters  to  retain  without  account  till  paid  3000 1.  at  one  intire 

payment ;  but  mafter  of  the  rolls  decreed  the  daughters  to  ac« 

count,  and  the  rents  and  profits  to  be  applied  in  the  firft  place  to 

pay  the  intereft  of  the  300D  I.  and  then  to  fink  the  principal  as  in 

the  cafe  of  a  common  mortgage.     But  upon  appeal  the  decree 

was  affirmed  with  this  alteration,  that  the  principal  Ihould  mt  be 

funk  by  fniall  payments ;  but  when  a  third  part  was  rajlfed,  beyond 

all  interefi  due  at  fuch  time,  it-fhould  go  to  fttik  the  principal^  and 

fo  again  when  another  tlurd  was  raifed,  &c.     2  Vem.  523.  pL  | 

473.  Mich.  1705.  Blagravc  v.  Clunn  &  Ux*  &  al*. 

7.  On  a  bill  to  have  an  account  of  the  rents  and  profits  of 
landsf  &c.  Harcoutt  C.  faid,  that  when  a  perfon  has  b^  ejeBed 
mt  law^  and  the  other  party  has  been  in  pojfejjion  above  20  years, 
and  no  account  demanded,  or  bill  fifed  in  that  time,  the  fiatute 
21  Jac.  I.  cf  limitatiofis,  will  bar  an  account  in  this  court,  as  wftU 
as  an  action  of  trefpafs  for  the  mean  profits  at  law ;  for  jus  po(» 
feffionis  is  gone  by  the  ftatute  of  limitationS|  and  confequendy  ' 
tlie  mean  profits,  and  if  once  the  ftatute  begins  to  attach,  inca- 
pacity, as  coverture,  &c.  will  not  aid  it.  The  ftatute  of  liihita-*  . 
tions  does  not  extend  to  a  truft,  but  in  this  cafe  the  defendant 
coming  in  by  a  recovery  at  law,  and  the  20  years  elapfed  before 
the  bill  filed,  the  bill  muft  be  difmifled  quoad  the  account  of 
rents  and  profits.  MS.  Rep.'ip.  Trin.  13  Ann.  in  Cane  N«- 
varre  v.  Rutton. 

8.  A  feme  foky  feifed  of  lands  in  fee  fubjeB  to  a  enorttagef, 
marties  A.  About  10  years  after  the  marriage  A,  pays  off  the 
f^^ortgagCf  and  has  it  qjfigned  over  to  B.  in  trtifl  fot  himfelf,  and 
lays  out  a  confderable fum  of  money  in  improvements  u)^n  the  eftatCi 

^  and  having  ifiiie  2  daughters  by  his  wife,  makes  his  will,  and 
devifes  thefe  lattds  to  his  youngejl  daughter^  and  dies;  his  «j/i 
furvivesy  and  holds  the  lands  for  her  life ;  aiid  after  her  death  the 
eldefi  daughter  and  her  huft)and  brings  a  bill  agatnft  .her  fifler  and^ 
co-heir,  to  redeem  a  moiety  of  thtfe  landsy  Sec,  The  gteat  quefticMl 
was  uppn  what  terms,  and  in  what  manner^  the  plaintiff  (hould 
redeem;  for  if  the  account  was  to  be  taken  as  between  mort« 
gagor  and  mortgagee  in  pofieffion,  then  the  devifee  muft  accouxit 
for  the  profits  received  by  the  devifor,  and  be  allowed  far 
t  186  ]  repairs  and  lafting  improvements;  but  if  lA  thb  cafe  the  de* 
vilbr  fliould  ht  judged  in  pofielfion  by«  right  ^f  his  wife,  and 
not  by  virtue  of  the  mortgage,  then  the  devifee  was  not -to 
account  for  the  profits^  nor  have  an  allowance  for  repsurs  and 
improvements,  but  only  to  have  intereft  allowed  from  die  death* 
of  the  father ;  for  then  it  wouM  be  the  common  cafe  of  tenant 
for  life,  of  lands  in  mortgage,  who  is  obliged  to  keep  do^ 
the  growing  intereft  during  the  continuance  oi  his  cftate,  and 
Ihall  not  have  any  allowance  for  the  improvem«its.  Coo^ 
C.  decreed  that  there  ihould  be  ap  allowance  for  improve- 
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fftcnts  by  the  hulband,  before  he  took  an  affi^mcAt  of  the 
jnortpgC'f  but  from  the  time  of  the  aflignmcnt  the  devifec 
ftould  nave  an  allowance  of  the  two  thirds  of  the  lafting  im- 
provements, but  nothing  for  the  other  third,  becaufe  he  re- 
cciTed  the. benefit  of  the  improvements  during  hi$  life,  accord- 
ing to  the  ufual  proportion  between  an  eftate  for  life  and  the 
teverfion  in  fee  j  s^nd  th^t  no  intereft  fhould  be  allowed  during 
the  life  of  the  devifor. ;  for  tenant  for  life  is  bound  to  kiecp  down 
the  intereft  during  his  eftate ;  per  cur;  MS.  Rep.  ^4.  Pafch. 
I  Geo.  Cane.  Newling  v.  Abbot.  * 

9.  Bona  fide  poSeilio  facit  fru£lus  perceptos  fc^confumptos 
effe  fuos;  but-  fu^h  purchafer  or  poJjMfor  Ihali  account  after  a 
lis  pendens  againft  him,  and  there  6ught  to  be  a  retrofpeB  frofn 
the  beginning  of  the  fuit.  MS.  Tab.  Feb:  15.  172 1.  Walker  & 
Macpherfton> 

10.  Account  direfted  after  33  years  acquiefcence,  MS,  Tab. 
Feb.  17.   1724.  Ld.  Kingfland  v.  Lady  Tyrconnel. 


(D.  a)    Account  opened. 

1.    A  CCOUNT  was  ftated  between   mortgagor  and  the  heir  Clian.Cafet 

•**-  of  the  mortgagee  under  hand  and  feah  ^    After  feveral  ^I'p^""" 

meetings  and  examinations  it  was  fuggefted,    that  on*  fealing  CoMit  v.* 

it  Was  a^r^^rf  between  the  parties,  that  if  there  was  an^^  miftake  it  Baud,  s. 

Jbould  be  reBified.     Defendant  denied  the  agreement*,  and  pleaded  9'  **=^^ 

the  account  ftated,  and  fet  forth  the  feveral  meetings  iii  order  3"chan. 

to  it,  and  that  it  was  perufed  by  the  plaintiff  and  a  friend  before  Rep*  i8- 

it  waa  fealed,  and  by  him  approved,  and  he  confented  to  it :  ?  ^*  *°  *^ 

».  .  <  ^'^ii'ii  ""**  words 

but  It  appearing  to  the  court  on  the  heanng,  that  the  account  of  chan. 

was  made  up  of  interejl  upon   interejl^   they  fet  it   alide,    and  Cafes,  55. 

ordered  them  to  account  ab  prigine.     N.  Ch.  R.  100.  16  Car.  2.  R^.^g?"* 

Prowde  v.  Gjhibes.  pi.  ^53.  ' 

s.  C.  That 
account  fbted  is  a  good  plea|  but  if  there  be  gny  agreement  to  redif/  miftakes,  it  {hall  not  conclude, 
though  under  hand  and  ieal. 

2.  Ceftj   que  truft.  borrows  500/.  of  the  aJmini/jnatrix   of  his 
trufteef  and  makes  a  mortgage  to  her  for  that,  and  alfo  for  2pooL 
charged  by  her^'as  due  to  her  inteftate  from  the*^truft  eftate,   ' 
and  thereupon  ihe  delivered  up  all  her  hufband's  accounts  to  ccfty 
c|ue  truft,  who  examined  and  approved  them  5  and  the  truftee  * 

having  given  ai*hority«to  a  fervant  of  truftee's  to  receive  the 
rents,  ^c.  the  fame  was  agseed  to  be  allowed  to  the  admini- 
ftratrix  ;  but  at  the  execution  of  the  mortgage  flie  agreed  to 
allow  what  could  be  made  appear  her  hufband  had'  received 
more.  The  court  referred  it  "to  a  mafter,  &c.  to  look  into  the 
proofs,  and  if  found  that  plaintiff  had  furcharged  the  defendant 
with  any  receipts  of  her  inteftate,  not  comprized  in  the  accounts 
ptoduccd,  ftic  ftiould  be  at  libertf  to  difcharge  herfelf,  and  to 
nave  all  juft.  allowances,  asd  to  produce  the  books  of  accounts, 
and  the  plaintiff  on  ^ath  to  produce  acquittances,  &c.  and  if  any 

P  %  thinjf 
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thing  found  to  be  coming  to  the  plaintiff,   die  fiime  to  be 
'  allowed  oat  of  the  mortgage-money*       Fin«  Rep,  5.  Mich. 
25  Car.  2.  Bedell  v.  Bedell. 

3.  An  account  between  partners  in  trade,  after  the  death  of 
one  of  them,  {hall  be  taken  only  from  the  time  the  fame  was 
laft  balanced.     Fin.  Rep.  190.  Beak  v.  Beak* 

4.  After  an  account  Jiated  bet^xen  A.  and  B.  and  the  balance 
being  300I.  due  to  B.  and  by  deed  reciting  the  debt  due  on  the 
account.  A*  covenanted  to  pay  B,  the  300/*  and  then  B*  dUd»  A. 
afterwards  finding  that  bis  fervant  had  paid  200I.  to  B.  and  that 
it  was  fo  e Acred  in  his  account'iook,  which  he  bad  not  witb  Mm 
when  he  maJe  up  the  account,  brought  his  bill  to  be  relieved  againft 
B.'s  executor.  The  executor  pleaded  the  account  ftated,  and 
the  balance  fecured  by  writing  under  hand  and  feal,  and  that 
he  being  only  an  executor  knew  not  how  to  account,  and 
believed  that  B.  upon  the  account  made,  delivered  up  his  notes 
and  vouchers,  and  that  no  dated  account  could  ftand  in  court 
if  this  or  that  particular  fhould  be  queftioned»  The  plea  was 
over-piled,  but  to  proceed  no  further  than  anfwer  without 
leave  of  the  court.  Chan.  Cafes,  262.  Trin.  27  Car,  2«  Wright 
V.  Coxon. 

5.  FaBor^^  account  was  fettled  by  one  faBory,  and  cot^imud  by  a 
fuperior  foEiory  i  and  after  exceptions  to  it  by  the  Eaft-India 
compan)!  here,  confirmed  again  by  the  fuperior  fa£lory,  with 
which  the  company  complied  by  paying  fome  bills  of  exchange, 
and  delive^ng  fome  goods  to  defendant,  yet  he  was  forced  to 
account  again  \  though  he  infifted  that  fome  vouchers  were 
taken  forcibly  from  him  by  the  king  of  the  country;  for  per 
Ld.  Chancellor,  it  is  a  national  caufe  and  concern,  and  nothing 
ihould  difchnrge  the  fafbors  in  India  but  a  releafe  or  difchargc 
from  the  Eafi-India  company  itfelf^  elfe  their  agents,  by  mutual 

connivance,    may  ruin  the  company.      2  Chan.   Cafes,   21 8« 
Pafch.  28  Car.  2.  Eaft-India  Company  v.  Mainfton. 

6.  There  (hall  be  no  examining  into  an  account  dated,  on  a 
fuggedion  of  fraud  ^d  coUufiqn,  but  by  charging  of  particulars^ 
if  the  fraud  and  collufion  be  anfwered.  Chan.  Cafes,  299. 
Trin.  29  Car.  2.  in  cafe  of  Needier  v.  Deeble* 

7.  An  admlnijirator  authorized  A.  to  call  B.  a  debtor  to  account 
•  for  what  ho^Kid  in  his  hands  of  the  intedate's.     B.  thereupon 

accounted-  winh  A.  and  A.  gave  B.  a  releafe.  On  a  bill  by  the- 
adminidrator  for  a  new  account,  B.  pleaded  the  relfeafe,  and 
faid  he  knew  of  no  otiier  monies  or  goods  of  the  intedate  more 
than  what  he  gave  ^  account  of,  and  the  coi^rt  denied  any 
further  account.  Fin.  Rep.  3ii,'Ttin.  29  Car.  2.  Martin  v. 
Sambrook. 

8.  An  account  was  dated  between  C.  and  D.  partners^  and 
on  the  balance  C.  was  debtor  160I.  2ind  gave  a  note  of  his  band 

for  pdytnent  to  D.  who  at  the  fame  time  promiftd  to  reElify  qnm 
mifiake.  On  a  bill  by  C.  for  a  new  account,  1).  pleaded  tl^ 
account  dated,  and  tne  note, 'and  a  Judgment  thereupon,  and 
denied  the  promife.     A  new  accpunt  was  decreed  concerning 

the 
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&e  ffock  znd  trade,  and  for  the  payments  and  receipts,  and 
that  each  produce  the  books  of  account  on  oath,  and  what  ihaH 
appear  due  ihall  be  paid  with  intereil  at  the  time  and  place 
the  mailer  ihall  appoint.  Fin.  Rep.  431.  Mich.  31  Car.  a. 
Chandler  v.  Dorfet. 

9.  If  one  prefers  a  Bi/l  generally  for  an  account j    an  account 
fiatiJt%  a  good  plea;  but  if  in  his  hill  he  fets  forth  that  there 

was  an  account,  and  that  there  was  a  miftake,  and  fets  forth  * 

a  particular  miftake^  there  the  accoimt  dated  is  no  good  plea; 
per  Hutchins  &  al'*  a  Freem.  Rep.  62.  pi.  69.  Mich.  1680. 
Anon. 

10.  The  party*  gives  in  an  account  of  debtor  and  creditor, 
and  fets   down  fo  much  received  and  fo  much  paid,    which 

being  taken  as  true,  a  releaft  is  given.  Ld.  Keeper  North  t  188  [] 
thought  it  reafonable  to  relieve  againft  fuch  a  releafe,  and  let 
them  in  to  difprove  the  articles  of  the  account ;  and  faid  in  this 
cafe,  that  a  releafe  obtained  as  ^oon  as  ever  the  heir  came  of 
age  by  the  guardian^  fhould  never  by  him  be  thought  a  trick, 
but  that  it  was  the  proper  time ;  but  Finch  faid  it  had  been 
otherwife  held.    Skin. ^148.  Mich.  35  Car.  2.  in  Cane.  Anon. 

11.  ji  man  being  about  to  marry  an  infant y  made  an  account 
before  marriage  with  the  guardian  \  the  man  gave  bond  to  the 
guardian,  that  after  marriage,  on  payment  of  the  fum  ftated, 
he  would  releafe  all  accounts  to  him;  the  marriage  was  had, 
and  the  money  paid^  the  hufband  fucd  for  an  account,  the 
guardian  pleaded  the  matter  asmabove.  Per  N6rth  K.  the 
hufband  accepted  of  no  money  but  what  was  due  to  him,  and 
the  account  made  when  he  had  no  trtlcy  viz.  before  his  marriage, 
and  there  is  no  releafe  made,  as  there,  was  in  the  like  cafe  by 
Baflet,  which  bound  Bafiet  and  the  plaintiff  greatly  favoured 
in  the  accounts,  and  the  marriage  was  but  one  year  fince,  and 
the  plaintiff's  purfuit  isfrejb^  therefore  anfwcr  the  bill.     aChanc. 

'Cafes  157.  Mich.  35  Car.  a.  Olborne  v.  Chapman. 

12.  The'hu(band  conveyed  an  equity  of  redemption  in  jointure 
on  hif  wife^  atid  became  bankrupt »  The  qfftgnees  fiate  an  accoftnt 
%vith  the  mortgagee.  The  jointrefs  brought  a  bill  for  relief 
againft  this  account,  alleging  that  it  was  not  fairly  ftated,  but 
that  by  combination  with  the  mortgagee  they  allowed  more  than 
was  really  due  on  the  mortgage ;  but  Lord  K.  North  faid,  the 
account  ftated  by  the  affignees  is  as  concluiive  as  if  ftated  by  '' 
the  hufband,  they  ftanding  in  his  place,  ^nd  the  bill  is  not 
right  in  charging  a  general  fraud,  but  particular  errors  ought 
to  have  been  afligned;  however  he  gave  the  plaintiff  leave  to 
amend.  Vern.  179.  pi.  i^z*  Trin.  1683.  Knight  v.  Bamp- 
field. 

13.  Plea  of  an  account  of  an  orphan^s  ejlate  before  the  aldermen 
^London J  was  dif allowed,  and  a  furcharge  allowed  to  be  made 
mereon  by  Lord  Chancellor.  2  Chanc.  Cafes  170.  Hill,  i  Jac. 
a.  Newdigate  v.  Johnfon. 

14.  A.  is  tenant  for  life  of  a  trufly  remainder  to  his  fons.  The 
Iruft  was  for  payment  of  debts  and  legacies.     A.  before  a  fon 
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bdrriy  gets  a  decree  agatnft  the  truftees  to  account,  which  thef 
did.  This  account  ihaQ  (land  without  being  unravelled,  aU 
perfons  being  parties  that  then  could  be  made  parties,  a  Vem. 
526.  pi.  475.  Mich.  1705.  Leonard  V.  Earl  of  Suflex* 

15.  A.  and  B.  were  intitled  to  a  perfonal  eftate  by  the  ftatute 
of  diftributionSy  and  an  account  thereof  was  Jlated  between  them. 
Afterwards    A.   by  bill  denuttids  a   difcovery  of  particular  items 

9  f^P^fi^  ^^^  ^^  ^^  comprifed  in  it,  and  yet  at  the  fame  time  allows 

the  account  to  be  fairly  taken.  The  defendant  pleaded  the 
ftated  account  in  bar.  And'  it  was  infiftcd  for  him,  that  either 
the  items  tniifl  be  denied  in  particular^  by  falfifyi^g  them^  or  fa'yng 
they  were  not  alloivedy  or  elfe  a  furcharge  muji  he  brought  in ;  but 
that  here  neither  of  thefe  ways  is  taken,  fo  that  the  plaintiff 
would  uoravel  the  account,  without  pointing  out  one  error  in 
it«  Ld.  Chancellor  allowed  the  plea,  and  faid  this  muft  not 
be  fufFered.  Barnard.  Rep.  in  B.  R.  [but  this  was  a  cafe 
in  Chancery]  Mich.  3  Geo.  2.  iiourke  v.  Bridgeman. 

16.  An  account  was  made  with  officers  of  the  crovm  fir  the 
building  of  Blenheim^Tyoufcy  ordered  to  be  built  for  the  Duke  of 
Marlborough  at  the  public  expence,  but  afterwards  the  charge 
(upon  the  duke's  falling  into  fome  difgrace)  being  cafi  upon  the 
duke  himfelf  the  account  was  opened  at  the  fuit  of  the  dutchefs 
of  Marlborough  a  fubjeQ,  notwithftanding  it  was  infifted  that 
it  would  be  a  great  hardihip  upon  the  workmen  to  come  to  a 
new  account  before  the  mailer  in  chancery  for  fo  great  a  fum 
as  this  building  has  coft,  ajid  to  produce  vouchers  for  every 
particular  after  fuch  a  length  of  time ;  befides  that  feverfsl  of 

t  1 89  J  the  prefent  defendants  were  the  widows  and  children^  (sfc.  of  the 
deceafed  workmen ;  fo  that  jt  would  be  almoft  impoihble  for  them 
to  produce  vouchers  for  work  done  by  thofe  whom  they  rc- 
prefcnt,  after  fo  long  acquiefcence  under  a  ftaled  account,  by  r^ 
lying  whereupon  they  niipfht  be  negligent  of  fuch  vouchers, 
and  might  probably  have  loft  great  pnart^f  them^  9  Mod.  23, 
Tria.  9  Geo.  The  Dutchefsi  of  Marlborough  v.  Sir  John  Van- 
burgh.  "^  ,  » 

17.  Where  7i  young  m^»jfift  come  of  age  was  fraudulently  drawA 
in  by  his  trufhee  to  fign  an  account  which  he  %ad  never  examhied^ 
(he  account  was  decreed  to»be  opened.  See  Cafes  in  Equity  in 
Ld.  King's  Time^  34,  35.  Triii,  n  Geo^  i.^Weftcm  v,  Cart-i 
Wright, 


(E.  a).   After,  a  former  Account  made  with 

^  *  Strangers. 


I-     A  yTER   an   account  \r^  decreed  to  on^  as  heir,    he  fucd 
•^^  for  a  new  occoxint   as  adminifhatory  and  if*  was  decreed 


N.  Chanc. 

Rep.  149. 

Strickland  _  .  v  i      r  „  -        ■ 

y.  Laflcc,  mm ;  as  where  a  leaie  w^s  made  in  truft  to  raife  money  for 

s.  c.  ac.  feveral  ufes,  and  tRe  furplus  to 'go  , to  the  heir  of  the  leffor. 

^  ^"^  V  A.  as  heir  was  intitled,  apd  brought  his  bill  by  guardiai)  for  an 

account 


.   ' 
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tccount  of  the  profits,  and  dies.  B.  his  brother  by  guardian 
revired  the  fuit.  The  account  was  fettled,  and  the  furplus 
decreed  to  be  paid  him,  being  then  about  19  years  old,  and 
was  paid  accordingly.  Afterwards  B«  being  21,  brought  an 
original  bill,  without  taking  notice  of  the  former  fuit.  The 
defendants  plead  the  decree,  and  payment,  but  it  was  over- 
ruled.    3  Chanc.  Rep.  77.  24  Car.  2.  Strickland  v.  Lock.  • 

2.  An    adminiftration  was  repealed,  and  granted  to  another ;  2  Chanc. 
the  ift  ddminiftrator  accounts  with  the  2</,    in   the  ^prerogative  g*^*^* 

,  court,  and  delivered  him  all  books  of  accounts,  &c.  relating  to  s!  p.'  (iocs 
the  inteftate's  eftate  ;  he  is  thereby  difcharged  from  any  further  n«  w«»» 
account;  and  fo  a  bill  againft  the  ift  adminiftrator,  brought  by  ^^"*^ 
a  creditor  of  the  inteftate,  was  difmifled.     Fin.  Rep.  123.  Mich,  perfanai 
26*Car.  2.  Parker  v.  Dee.  .  «*»»  •w 

*  taken  in  the 

ipiritual  coart,  and  diftribution  decreed  there,  ^et  chancery  decreed  an  acooaat  of  the  whole  eftate. 
2  Vern.  47.  pi.  45.  Pafch.  168S.  Bjflcll  v.  Axt^l. 

3.  Land  is  mortgaged  to  A.  and  then  to  B.  then  to  C.  -If  A. 
fues  to  redeem,  and  try  his  debt  by  decree^  they  ihall  aU  be 
bound  by  the  account  which  'A.  made  in  his  fuit,  and  pay  and 
contribute  to  the  charges  of  fuit>  if  made  without  fraud  or  col» 
lufton.     %  Chanc.  Cafes  32.  Trin.  32  Car.  2.  Anon. 

4.  Second  mortgaofee  accounts  with  firft  mortgagee  and  mort-^ 
gagor  what  was  due  to  the  firft,  and  paid  him  off,  and  took 
aflignment  of  the  mortgage ;  one  that  got  judgment  in  debt  in^ 
terveningf  may  oblige  die  fecond  mortgagee  to  account  again. 
2  Chanc.  Cafes  U3*  Mich.  34  Car.  2*  Brent  v.  Englifh. 

5.  J.  S.  bequeathed  600/.  to  A.  700/.  to  jB.  and  700/.  to  C— ♦ 
B*fued*the  executor y  who  pleaded  ^he.  legacies  to  A.  and  C.  in 
abatement ;  and  that  jhe  w/7/  direSted^^  that  if  the  efiate fell Jbmrt 
eacbfbould/Jfaf^proportionablyy^but  if  it  improved^  then  each  legacy 
to  be  proporttonabli  increafed ;  and  therefore  A.  and  C.  (hould  be 
made  parties .^  for  the  ^count  made  with  B.  will  not  conclu<^ 
A.  and  C.  and  fo  he  fhould  ^e  pu»to  2  accounts,  and  double 
proof  ^nd  charge^  Ld.  Chancellor  ordered  him  to  anfwer 
wi{|hout  coils.     2  •Chanc.  Cafes  124J  Miih.  32  Car.»2.  Hay- 

cocl  v.  Haycock*     ^  '  .  • 

e  .         •  1 

(F.  a)    Bar  of  .Recount  pr^  Demand  in   Equity.    [  jpo  ] 
*'  ' '        '-What  is. . 

I.    A    Bill  was  brougntfor  an  zcconr^  of  goods  talun  in  exe- 
'^^  cution^  2TiA  yuppofed  to  h^,Jol9  at  an  undervalue,    ^he  de- 
fendant pleads y  that  before  he  bought  the  goods  of  the  fheriff  they  tvere 
offered  to  be  fold  to  the  plaintiff  at  ^e  p?iV/  himfelf paid  fir  them^  and^ 
that  after  he  hatbought  them  he  offifed  them  to  the  plaintiff  fir  the 
fame  money  which  %  paid  for  them ;  lru\  tAsi^he  had  fince,  by 
vhtue  of  die  bill  of  fale,-  which  he  had  ftom  the  flicriff,  difpoM 
of  them  to  other  perfons  \  and  the  plea  was  allowed.     Fin. 
Chanc.  Rep.  iii.  Hill.  25  Car.  2.  Dean  v.  Gavell  &  al*. 
V  ^  P  4  a.  An 
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account. 


Jekil  mifler 
of  the  rolls 
fmd,  that 
this  cafe  is 
not  rigbdy 
reported  in 
Vern.  452* 
and  that  in 


2.  An  account  of  a  perfonal  cftate  l}dn?'decreed|  the  defend* 
ant  endeavoured  to  charge  the  plaintiff  with  a  great  debt,  as  due 
to  the  eftate ;  but  upon  proof  made  that  the  defendant  had 
opened  a  bundle  of  papers  relating  to  that  demand^  which  had  by  the 
inteftate,  who  was  father-in-law  of  both  plain  tiff  and  defendanty 
been  fealed  ufj  and  left  with  defendant  to  be  fafely  kept,  he  being 

booiT^f^"  ^^^^  y  "were  matters  of  concern,  the  defendant's  demand  was 
.  Pafch.         f'^r  that  reafon  difallowed  per  Jeffcries  C.  who  at  the  fame  time 

1687.  pag.   declared  himfelf  fatisfied,    tlut  all  the  papers  were  produced. 

itVhistr    ^^"^^  452.*Pafch.  1687.    Wardour  v.  Berisford. 

try,  (viz.)  The  lord  chancellor,  on  reading  and  examining  witnefles  viTa  voce,  declared  that  the  pipen  ^ 
there  called  Wynne^s  accounts,  were  through  the  carelefbnefs  of  the  defendant  embca^zled ;  and  tbcR^bre 
confirmed  the  matter's  report,  which  had  not  made  the  defendant  any  allowance  for  diet,  &c.  by  jxa£Da 
of  fuch  embezzlement.     Wms^s  I<ep»  68i,  Mich.  1734*  in  cafe  of  Cowper  v*  Earl  Cowpcr. 

^f^h"*M*'       3.  Detinue  of  charters  afld  evidenced  of  the  ftewards  by  the 
ftatcs  tMs'    znafter,  during  the  detainer,  is  a  good  plea  at  law  in  bar  of  an  ' 
cafe  out  of    account ;  and  fb  it  is  in  oquity.     But  to  fay  that  the  plaintiff  ^i</ 
b^iT^lf'^'  *^^  f^^  ^**  charters  is  not  a  good  plea.     2  Vem.  33.  Per  cur» 
(viz.)  Tlte   Hill.  1 688.     Countefs  of  Plymouth  v.  Bladen, 

defendant 

was  the  plaintifF^s  ftewu-d,  and  the  bill  was  brought  for  an  account.  Defen^nt  pleaded  that  the  pbindff 
had  imprifoned  him,  and  upon  prcmife  of  his  liberty  had  got  a  trunk  in  which  were  ail  his  voochers, 
infifting  that  though  he  kept  the  key,  yet  it  was  eafy  to  be  opened,  and  that  it  was  to  be  prefumed  it  bad 
been  fo  (  and  it  was  impoflible  for  him  to  prove  what  the  plainti^had  taken  out,  or  tu  account  without 
his  Touchers.  *  This  pica  was  argued,  and  ordered  to  ftand  for  an  anfwer.  Afterwards,  by  an  uiteilo- 
cutory  order,  the  trunk  was  diredcd  to  be  delivered  to  the  u/her  of  the  court  $  and  upon  hearing  tbccaaiey 
the  then  lords  commiffioners  decreed  the  defendant'to  account,  and  ordered  the  trunk  to  be  brought  be- 
lore  the  mailer,  who  was  to  open  it  in  the  prefence  of  both  parties,  and  they  to  have  copies  of  the  papers 
found  in  it,  as'  they  fliould  think  ft;  but  the  nurt  would  net  frefume  m^erial^paters,  or  even  ajaf- 
freffion  ofaryfucb,  though  it  Should  feem  that  the  trunk  was  got  from  the  pl^tiiF  in  a  very  unwar- 
rantable manner )  aind  only  t6ok  the  beft  care  they  coulj,  that  the  papers,  wbeicvcr  they  were,  ihould 
be  produced*    »  Wms'sRep.  6S1,  682.  , 

For  more  of  Accouht  in  general  fee  SDrflt,  SDircOUrtt,  (Buar* 

Dfan,  3ncumbct!ncetf,  ^oM0a6e,  j2Dtori£)ati,  QCrutti 

and  othtr  proper  titles. 


■■■  »i  ■  ."m 


L 


tm  ] 


Zt  ettkm  WUa<^. 


This  aa       I,  13  Car.  Z,  fejf^  Tj^ONE  arrtjled  by  "^rocejs  out  %fthe  ^,  R.  ot 

wasthc  ^^  cap/2>'         -^ ^C^.munvhich procefitietn^ecaufeofaBioH 

foundation       .  ^     /f  t         •  1  /•    '     ?  •  7     r       /*/-     f         •     i    •*  i»    1        •'  rr   ^ 

of  ac  etiam    *^  not  exprejfed^  andjor  <a>hiqb  tpe  defendant  ts  bailable  by  23  Jti,  o. 

billae  in         rh/.  lo.  Jhall  be  forced  to  enter  into^ond  with  furetiesfor  appearance 

^^'^*^'  in  any  fum  exceeding  ^0/.  ^  '  • 

2.  In  an  indebitatilB  ^flj^mpfit,  the  declaration  and  recovery  ^uar 

for  more  than  the  ac  etiamy  and  th(Aigh  it  Vas  offered  to  Unielit  wib 

the  ac  etiam  by  entering  a  r^mitf  ^tk  ih^  record  jvr  tie  re/d  yet  it 


ynks  demed  on  debate,  cited  by  Holt  Ch,  J.  6  Mod.  a66.  as  z 
cafe  in  Pemberton's  time,  in  which  faimfelf  was  counfel,  Thomp- 
fon  ?•  Collins. 

J.  In^ error  of  a  judgement  in  C.  B.  againft  a  IherifF  for  aa 
efcape,  the  firft  procefs  was  alledged  to  be  an  original  writ  quare 
claufam  fregit,  and  was  affirmed  to  be  for  recovery  of  a  debt  by  , 
judgment*  And  the  return  being  (nihil  habet  per  quod  attachiari 
poteft)  a  capias  was  awarded  ad  refpondend'  the  plaintiff  in  plapito 
prsedi£to  ac  etiam  in  placito  debiti  fuper  demand'  fecuudum 
confuetudinem  curix  de  banco,  and  that  upon  this  procefs  the 
defendant  in  the  laid  a£bioit  was  permitted  to  go  at  large,  Whereby 
the  plaintiff  has  loft  his  debt.  The  matter  of  the  procefs  (ad 
etiam)  annoxed  to  the  capias  w'as  afligned  for  error,  but  allowed 
to, be  good ;  and  the  judgm^t  affirmed  per  tot.  cur.  2  Jo.  217* 
Trin.  34  Car.  2-  B.  R.  Atkins  v.  Jay. 

4.  An  ac  etiam  billx  ought  not  to  be  made  out  againft  any 
peer  or  peerefs^  or  any  executor  or  odtHifilftratory  or  upon  a  penal 
Jlatutey  or  for  any  debt  or  ajfumpftt  under  ic/.  nor^n  a£iion  of 

account  render,  nor  in  any  a£lion  of  covenant  or  trover^  unkfs 
the  damages  are  lol.  or  more ;  nqr  in  any  adiion  of  trefpafs;  or 
for  battery^  woundin^y  or  irupri/onment,  unleis  there  be  an  order  of 
court  for  it,  or  a  warrai^t  under  the  hand  of  one  of  the  judges 
,  of  the  court,  out  of  whi(^h  the  writ  iifues  for  that  purpofe. 
L.  P.  R.  13. 

5.  In  cafe  for  inveigling  away  his  fon,  who  was  alfo  hisfervant 
(the  defen&nt  i)eing  a  feafaring-man)  an  ac  etiam  billae  of  fifty 
pounds  was  oraered«)n  mofion  and  affidavit.  Cumb.  311.  Pafclu 
I  W.  M.  in  B.  ^  Anon. 

6.  The  plaintiff  laid  his  ac  etiam  for  300/.  and  then  fweart 
only  that  the  defendant  owed  him  above  1^/.  juft  to  bring  him 
within  the  rule  for  fpecial  bail.  The  court  ordered  him  to  take 
common  bailfo^  his  fraud,  Cumb.  265.  l^x'in.  6.  W.  &  M*  B.  R. 
Anon. 

7*  In  an  afkion  of  trefpwfs,  affault,   and  battery,  by  bill  of  6  Mod. 
Middlefex  with  an  ac  etiam'  for  40I.  and  recovered  looU  the  JaU isuibte 
court  held  the  b%il  ihould  not  be  liable  for  more  than  the  ac  to  anfwtr  ' 
etiam,  for  that  is  fhc  meafure  and  ground  of  his  undertaking,  only  what 
iSalL  102.  ph  16.  MicSi.  3  Ann.  B,  R.  Gcnbaldo  v.  Cognoni.     j^^^*^^ 

etiam  bill.  »  Ch.  R.  55.  22  Car.  2.  in  Cane.  Bovlter  v.  Chestxk.— And  Holt  Ch.  J.  held  that 
he  wak  not  liable  at  all ;  for  his  cpcognisaace  it  to  aoi^er  the  condemnatioB,  and  fince  that  cannot  b^ 
he  ia  bound  to  nothing,     i  Salk*  lox.  ut  fupra.  , 

8.  Defendant  in  a  Hcuffle  bit  of  the  forefinger  of  an  attome/s  ^  Mod. 
right-hand,  and  in  trefpafs  with  an  ac  etiam  by  a  judge's  warrant,  jtfid.ia* 
the  bail  was  not  heldtto  juftify  themfelves  to  a  fum  fuitable  to  the  52.  Lord 
ac  etiam,  the  defendant  being  poor.    6  Mo^.  230.  Mich.  3  Ann.  ^^X"?*  J77- 

■nT>^irfi-i_°*  S.C.butnot 

i>.  R»  CocKcroit  V.  bmith.         ,  S.  P. 

J.  It  was  mtvcd  for  a  fpecial  ac  etiam  in  trefpafs^ir  lying  with  [   192   J 
the  plaintiffs  wifiy  which  was  granted  ;^«tid  iield  the  defendant  to 
50C  bail.  4  N.  B,  Afidamts  were  produced  of  the  indecent  liberty 

■  they 


r 


19a  3c  etidmlBinde; 

tTicy  took  together.    11  Mod.  275.  pi.  24.  HHI.  8  Ann*  B.  R, 
Anon. 

10.  An  zStibn  with  an  ac  etiam  billse  vms  brwght  in  a  gnat 

fum  to  hold  the  defendant  to  fpecial  bail  where  nothhig  was  due^l^ 

;ippeared  on  being  fummoned  before  a  judge  to  fhew  hU  caufe  of 

afiion ;  the  cpurt  held  this  not  to  be  fuch  a  contempt  as  to  grant 

•     an  attachment  againft  the  plaintiff^  but  direded  that  if  the  ie^ 

fendant  was  damnified  he  might  bring  his  affion.    8  Mod.  227.  Hill. 

JO  Geo.  the  King  v.  Pepper, 

For  more  of  Ac  etiam  Bilkc  in  general,  fee  WMU  wd  other 

proper  titles.  ^ 
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^Acquittance. 


■MHiMMtfMli 


•  As  ic.  (A)  In  what  » Cafea  Paymrtit  >  may  be  jrefufed 
iiw  cught  t9  .  Without  aif  ^  Acquittance  given. 

ie  a  dud  n  , 

m  common  ^*  'TlHE  oblfgor  is  rjot  bound  to  pay  with<mt  a^cquittaocc  1^ 
fnaiccitis         *^    ofmgle  ohligation.    Br.  Obligation,  pi.  10.  cites  f  41  £.  3.. 

fit  1.  Anon— If  iigned  only  and  jiot  fealdL  it  is  w^  an  pvidtiue  or  pioof  of  paymenti  and  no  plead- 
able acquittance^  becaufe  it  is  no  4eed>  (b  as  it  nothing  differs  from  proof  by  wlinciieSy  only  that  itii  wt 
aBortalas.they  are.     Wentw.  Off.  of  Executors  217. 

'^  Bi«  Faits>  pi.  8.  cites  S.  C.       '  *  Br.  Qpnditions,  pi.  21.  cites  S.  C 

Br.  Paitty  2,  Contta  upon  an  obKgation  with  tondiiioz^ ;  for  there  he  maj 
s.'c.  11^  '  ^'^^^  payment.    Note  the  difiercnce.    Ibid. 

Br.  ConditioBK^  pi.  ii.  dtei  S.  C. 

3.  Audita  Querela  iipon  defeajance  6y  indenture  to  mate  ctrtmn 
payments^  and  that  then  the  euate  (hall  be  void,  and  avers  the 
payment  without  Jhewing  the  acquittance  in  •  writing ;  and  good  per 
cur.  becaufe  die  coven^^its  were  comprifed  in  the  indenture^ 
for  then  the  matter  may  be  averred.  Br.«£fonftransj  pi.  151. 
cites  46  E.  3.  33. 

4.  Audita  querela.  It  is  in  a  manner  agreed  that  \rfiere  a  man 
Is  Mged  to  dif charge  ankher  [ofan^  annuity  or  annual  rent  of  loU 
per  ann.  granted  by  him  to  W,  S.  it  is  fufficicnt  to  fay  that  he 
hath  difcharged  him  of  it  by  annual  payment  to  the  grantee  to 
this  time.  And.  per  Necdham  and  Prifot,  it  is  a  gogd  difcharg^ 
though  it  was  paid  without  acquittance ;  for  it  may  be  intended  an 
atftfuity  with  claufe  of  dljlrefs  \  and  payment  without  ac(fuittance 
is  a  good  plea  of  this^  becaufe  the  Und  is  charged  with  diftrefs; 

*        and 


• 


a:tqttfttantet\  ♦tps 

«nd  there  it  was  agreed  if  the  party  pafs  by  diftrefs  or  wthout  t '^*'. 
diJlrefs  it  is  fufficicnt.     But  if  it^bc  an  annuity  Kvithout  claufe  rf  ^^^  ,j^  b^ 
iij^r^,*  which"  charges  the  perfon,  there  payment  is  no  plea,  but 
fiail/bew  an  acquittance.     Quod  nqta  diverfity,  and  pejr  Needham 
.and  Prifot,  it  may  be  intended  with  claufe  of  diftrefs ;  but  per 
Davers  and  Moile,  it  fliall  not  be  intended  but  only  annuity 
which  charge  ^he  perfon,  if  it  be  not  ihewn  that  It  was  witn        % 
.  daufe  of  diftrefs.     Br.  Bar,  pi.  46.  cites  37  H;  f  4.  18? 

5.  If  a  man  fliews  to  the  king's  coUe£loT  ah  exchequer  tally  for  Br.  Dette, 
payment  ^of  any  Turn  of  money  which  the  king  owes  him,  he  pi'ijo-citn 
ought  to  offer  a  fiifficient  acquittance  to  the  coUedor.  fir.  Faits,  9*^.  Taikdc 

pi.  44*   37  H.  6*  15*  £xche^iia> 

1^      6.  A  man  may  pl^d  payment  of  the  fi/m  contaittedin  the  tft"  ^^*  3* 
dorfemerity  without  acquittance;  per  Skrene.    Quod  non  negatur* 
fir.  Conditions,  plv'4i«  ^ites  11  H.  4.  23*  .-.*.. 

7.  If  one  is  bound  m  a  ftatute-fjierchant  or  \  bond  ipr  payjment  ?'•  ^^\^ 
of  money f  he  is  not  bound  to  pay  it  ufilefs  the  coiiufce  or  obligee  ^f^t*.'^ite« 
will  deliver  a  releafe  or  acquittance.  Quod  non  negatur.  Br.  s.  c.  and  it 
Fails,  pI.'7  7-cite8  22E.4.6.         .      ..     *'  ,        Jim^S 

pay  the  fum  t«^ice  than  to  altrr  the  trial  of  the  law ;  for  jn  Tuch  aife  matter  of  itcord  may  be  ^« 

*  feated  by  2  witnefles ;  per  HufTey  &  Fairfax  {  to^which  the  Chancellor  agreed  as  to  the  ftatute*  be- 
caufc  it  it  a  matter  of  re»rd\  bat  di^red  from  them  as  torthe  bondj  becai^e  that  is  oi^y  a  matter  ia 

^h€t, Br.  Obligation,  pL  62.  cites  S.  ,C. 

t  Br.  Faitsfipl.  105.  citss  i  Ki|  3.  ted  Ficzh.  Verdidl,  '13.  - 

*  «  •  •  • 

8*  It  was  faid  that  in  debt  upon  an  obligatfon,  it  is  a  good  plea   9 
that  the  defbndaivt  has  been  a/ways  ready  to  pay,  &<;.  if  he  could 
have  acquittance,    fir.  "Tout  Temps,  &c.  pi.  30.  cites  i  R.  3*' 

9.  Where  the  king  grants  by  patent  to  J.  5.  40  /.  per  ann.  and  Br.  1>ette» 
granted  to  him  a  liberate  curj-ant  to  receive  40/.  per  ann,' of  the  S'*/   '*** 
elerk  of  the  hamper y  there  the  Werk  is  debtor  by  fhewng  of  the 

liberate  to  the  clerk,  if  he  has  afTets,  and  this  notwithftanding 
that  the  liberate  be  that  he  receive  fo  muck^  rendering  acquittance, 
and  he  does  not  deliver  acquittance,  which  is  not  reafon  a^  it 
{cems*    fir,  Taile  dTExchequer,  pK  4.  cites  2  H.  7.  8.* 

10.  J.  M.  brought  aftion  of  debt  againjl  M,  E.  late  wifi  of 
J.  E.  lat^  guardian  of  theiampery  upon  patent  granted  to  the  plainm 
tiff  by  the  king  of  a  certain  funiy  and  had  liberate  delivered  to  the 
Jaid  J.  E.  commanding  him  Jo  make  payment^  receiving  acquittances 
and  that  fuch  a  dayj  year,  and  place ,  the  plainiiff  offered  acquittance, 
and  demanded  the  fum  of  J.  £.  and  required  payment,  at  which 
day  J.  £.  had  aflets  in  his  hands ;  and  the  defendant  faid  that  the 
iejtator  vuas  reaiy  to  pay^  in  cafe  the  plaint^  had  given  acquittance^ 
And  by  Townfend,  Catefby,  Hody,  and  tiufley  Ch.  J.  the  plain- 
tiff is  not  bound  to  offer  acquittance.  But  the  defendant  ought 
upon  payment  to  demand  it,  and  that  never^ivas  iffue  taken  upon 
the  offer  of  the  acquittance  5  and  Sulyard,  Farefax,  and  Brian  Ch#  J. 
of  C.  B.  e  contra,  and  that  the  plaintiff  ought  to  offer  acqvit- 

'  tance  ;  for  the  patent  is  to  pay  receiving  acquittance,    Bf.  Taile 
d'Excheqiier,  pi.  7.  cites  2  H.  7*  8. 

11.  If  leffeefor  years  grants  all  his  eflate^  and  intereft  to  A.  ren- 
dering rent  b^  indenture^  and  for  default  a  re-entry,  and  the 

grantor 


193  $  I  ^CQUittance. 

*  'Tii  fe  w  *  gnnt^r  itmandi  the  ref0,  and  A*  demands  an  acquittance,  Imt  Ac 
Vot^^*  leflee  fos  years  refufes ;  in  fuch  cafe  A.  may  *  refufe  to  pay  fuch 
mfyunudy  rent  'f  for  the  rent  is  to  be  paid  in  this  nature  without  any  acquit* 
«s<>tLt  the  tancc..  But  c6ntrary  if  leflee  for  years  had  Uafed  parcel  if  bis 
JoiUd  be  in-  fi^^'*  rendering  tent  with  claufe  of  re-^ntry,  &c.  4  Le.  209. 
Netted  to       pK  338*  ^tich•  18  Eliz.  B.  R*  "^ 

make  the  reafoa  coogruous.  ^ 

*V*?  A^/  -^  ^"  '^"  ^^®  ^  a.grant  of  a  iarr  annuiiyj  "where  tfie  grantee  has 
li^Jeck,  ^^  rerfedy  by  diftitfs^  there  muft  be  an  acquittance  under  f«J ; 
when  no      f  otherwife^  It!  is  aot  of  fo  high  a  nature  as  the  grant  $  per  Haic 

other  pcniity  i|icurr«d>  payment  noed  not  be  made  wuliout  an  acquittance.    Went.  Off.  Ex.  tiS» 

tL  ^94  J* 
''  13*  In  Mich.  II  Nov.  175**  it  was  faid  at  the  rolls,  per  the 

mafter  of ^  the  roUsi  and  agreed  by  feveral  of  the  counieJ^  that  in 

no  cafe  payment  may  be  refufed,  unlcfs  ao  acquittance  be  giveiu 

•    /         .  I 

(B)  Flea  of  Payment  without  an  Acquittance^    Good. 

I.  |N«debt  the  defendant  feud  that  he  had  performed  the  comSiiau, 
"*  f  the  obligation,  and  the  plaitttlff  delivered  to.  him  the  Mgation  ia 
lieu  of  acquittance^  and  after  retook  it  with  force  arid  artnSy  judg-t 
ment  li  a6lip ;  and  a  good  plea,  and  the  plaintiff  wa^compelled 
^  to  anfwer  to  it.     Bk.  Bette,  pi.  34.  cites  43  £.  3.  23.     Contra- 
i^um  lex  per  judicium  anno  i  H.  7.  li^.    Foj  matter  in  writing 
Jballjwt  he  c&ifwered  by  matter  in  facf,     Br.  Dette,  pi.  34. 

a.  It  was  faid  that  in  writ  oT  annuity  upon  prefcriptiony  or  upon 

grant  by  deed,  a  man  iball  not  plead  riens  arrear  without  acquit* 

tance*    Quod  nota.  '  £t  mirum^of  prefcription.     Br.  Annuity, 

pi.  9.  cites  44  E,*3.*i8.  . 

^    ^  ,'  q.  In  debt  upon  indenture  of  a  leafe  fo'f  years,  the  defendant 

Br.  Debt.  "^     ,,  *  ,  .  1  •  •  ■        n      n 

pi.  38.  Cites  ^^y  aU^gc  payment  by  averment  without  writing,  and  welL    Br. 
S*^.  Faits,  f|i.  13.  cites  45  E.  3. 4.  • 

4.  Debt  upon  an  obligation  of  40 1.  The  defendant  faid  that  tie 
plaintiff  had  received  10  /.  part  of  the  40  1.  pending  the  lurit,  and 
jbewcd  acquittance  of  it,  judgment  of  the  ^^t  j  and  per  Prifot, 

Aihton,  and  the  beil  opinion.  This  is  a  good  plea  to  the  ivrit,  and 
is  not  only  to  the  ailion  for  part*  But  per  Moyle,  he  ought  to  plead 
it  without  acquittance,  if  he  ihall  have  it  to  the  writ  \  for  vnth 
the  acquittance  it  goes  in  bar  of  this  patcel,  and  it  had  been  a  good 
plea  to  the  writ  to  have  /aid  that  he  received  part,  ice*  pending  the 
writ,  without  Jbewing  acquittance,  becaufe  it  is  to  the  writ.  G)n- 
trary  in  bar.  But  by  all  others  except  him^  it  is  no  plea  to  the 
writ,  viz.  receipt  of  parcel  without  (hewing  thereof  acquittance  i 
and  the  reafon  wherefore  it  is  a  good  plea,  viz.  receipt  of  parcel 
to  the  writ,  is,  becaufe  he  has  falftfied  his  own  writ^  £t  adjor- 
lutur,  &c.    Br.  Brief,  pL  256.  [260J  cites  39  H»  6.  43. 

5.  Debt  upon  an  obligation  of  40  L  The  d^endant  pleaded  receipt 
of  10  /•  by  the  plaintiff  after  the  lafl  continuance,  judgment  of  the 
writ ;  and  it  was  held  by  Danby  Ch.  J.  that  it  is  a  good  plea  to 
the  writ  without  acquittnnce  or  other  fpecialty,  notwithftanding  that 

tlie 


•  « 

I 


•  #    •    •  • 


Ac  aaJon  be  upon  fpccltky  j  but  e  contm  it  is,  tf  it  bfe  pifaded 
in  bar  I  nevertiielefs  the  jufticeft  did  not  agree  in  it,  therefor^ 
Mcre.  Br,  Bar,  pK  78.  cites  5  E.  4,  138.  &  140.  by  4  jufticet 
m  plea  is  not  good,  and  by  3  e  contra.  * 

'  &  In  debt  it  was  faid  that  where  the  king  tUvverf  a  SkruH  I 

currant  U  W,  S.  to  receive  50  /,  per  aim.  of  the  clerk  of  the  hana^ 
per,  reridewing  acquittance^  that  in  this  cafe  it  is  not  ttaverfablt  if         ♦ 
thefmd  W^  S.  ^ered  acquittance  or  not  4  for  it  is  only  formal,  and    * 
not  traverCable ;  ^  in  praecipe  quod  teddat,  and  the  delivery  tf  A 
frJ^hition   to  the  party  in  attachment  upon  a  prohibition^  tliofe  are 
formal,  and  not  traverfablc.  Bn  Traverfe  per,  &c«  pi  i74»  cites  * 

alL  7*  8» 

7^  In  debt  the  defendant  pleaded  acquittance  j  the  phuntiff  faid   f  10  ?  1 
that  the  acqmttance  was  for  another  TO  /.  abfque  hoc  that  it  vmsfor 
this  10  /«  and  a  good  plea.    Br.  Traverfe  per,  &c.  pL  3x8*  cites 
3  H.  7.  IS-         . 

%m  Debt  upon  indenture  of  covenants,  where  the  defendant  had  co^  ^''  *'•  ^    • 
venanted  to  do  feveral  things^  and  the  plaintiff  likeimfe  to  do  feveral  JJ  p^*  7^. 
§ther  things  ad  quas  quidem  conventiones  perimplendas  uterqut    *    '     *  • 
wUigatur  alteri  in  100 /•  and  the  one  broke  the  covenant,   by 
which  the  other  brought  debt ;  and  the  defendant  pleaded  payment 
of  10  1.  at  D«  which  was  all  to  which  he  was  bound,  judgment  fi 
aftio  ;  and  no  plea  per  cur.  becaufe  he  does  not  (hew  deed  there* 
of;  whereas  the  plaintiff  declared  upon  the  indenture,  which  is 
made.     And  yet  contra  iu  pleading  of  payment  of  rent  referved 
vpon  a  leafe  for  years  made  by  indenture  \  for  there  he  may  lev^ 
it  by  diftrefs,  and  therefore  averment  may  come  in  ure*     But 
contra  where  all  arifes  by  fpecialty  where  it  lies  in  payment    Br. 
Dette,  pi.  173.  cites  25  H.  8. 

9«  One  hy  indenture  vjcls  hound  to  pay  a  fun)  of  money,  and  in 
an  a£lion  of  debt  thereupon  the  defendant  pleaded  payment  i  and 
without  acquittance  per  Montague,  this  |^  no  good  plea;  for 
this  indenture  is  like  a  fimple  obligation,  payment  whereof  is  no 

Elea  without  acquittance.     But  it  is  otherwife  if  the  obligation 
C  with  confent.     D.  25.  b.  pL  160.  Hill.  28  H.  8.  Anon. 
lo.  If  an  annuity  iffties  out  of  land,  and  a  writ  of  annuity  is  ^hisfeems 
broucrht,    payment  is  *  [no]  plea ;   otherwife  it  is  npt*    Are.  «»fpriiifc<J, 
D.  5,.  pL  15.  Mich.  33  k  8.  .  ^   Zt^T 

ftooU  be  inlcrted,  and  then  it  agreef  with  the  cafe  of  22  C  4.  57.  a.  cited  in  the  inxr%*  of  D.  wad  To 
ii  the  ahridgtneot  of  S.  C.  by  Br.  tit.  Annuity,  pi.  41*  that  ,where  the  perfon  is  charged  by  writ  of 
aonaityy  payment  ia  no  plea  without  fpecialty  ^  but  contrary  in  aTOwry.— — -And  fee  Hayxn/si  Ler. 
43«  and  Sid.  44*  pi.  i. 

ir.  TJhe  wife  dJm  fola  had  recovered  26  L  damages,  and  had 
execution,  and  'tuas  yet  pojfejfed  of  the  faid  money^  and  that  judgment  ' 

was  reverfed  in  error,  and  reftitution  awarded ;  and  afterwards 
Ihe  marriedlthe  defrtidant,  and,  thereupon  the  plaintiff  brought 
fn^  fac.  to  have  rejlitution.  The  defendant  pleaded  that  after  the 
reverfal,  and  bijbre  this  writ  brought,  he  paid  the  faid  26  /.  to  the 
pknntiff.  The  tjueftfon  was,  Whether  payment  was  good  with- 
out acquittance.  Barkley  J.  held  it  was,  becaufe  the  certainty  of 
thf  damages  appear  not  of  record*,  "and  it  may  be  that  they  were 

II  •        ^  without 


4 


* 
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Without  procefsy  ice.  fo  as  the  execution  appears  not  of  t6cori  i 
«  but  the  other  3  juftices  contra^  becaufe  the  fci.  fac.  (hews  the  re* 

.covery*to  be  for  26  L  and  that  plafaitiff  had  execution  for  fo 
mtwh ;  therefore  the  judgment  bemg  reverfed,  and  he  demahd« 
ing  reftitution  of  26 1.  only>  payment  is  not  good  without  acquit* 
tance.    Jo.  326.  pi.  8.  Mich.  9  Car.  B.  R.  Harris  v.  Harris. 
^  .    I2t  In  audita .  querela  to  avoid  execution  of  a  judgment,  it  was 

furmifed  that  after  the  judgment  he  had  paid  the  intire  fum. 
Pppham  thought  fuch  furmife  not  fufficient  to  avoid  a  judgment 
upon  a  bare  payment,  without  writing  or  other  matter  of  evi- 
dence ;  but  Tanfield  ferjeant  cited  Hawkins  v.  Malihs,  where 
it  was  held  a  good  furmife,  becaufe  it  is  not  only  a  fuit  in  law  but 
in  equity  alfo^  and  is  as  a  commiflion  to  examine  th^  caufe ;  for  it 
is  not  reaion  that  if  the  money  be  fatisfied  he  (hould  lie  m  exe- 
cution. And  fo  held  all  the  court  (befides  Popham ;)  whereupon 
.he  was  let  to  bail.  Cro;  J.  29.  pi.  7.  Pafch.  2  Jac.  B.  R. 
Ognel  V.  Randol. 

13.  In  debt  on  afihgle  bill  the  defendant  after  imparlance  pleaded 

Payfttent  of  part  puis  ddrreign  continuance  8c  petit  quod  billa  cajfetur^ 

Sec.    The  plaintiff'  denied  the  payment.     The  defendant  demurred. 

It  was  refolved  by  RqII  Ch.  J.  tlxat  the  plea  was  infufficient, 

though  pleaded  in  abatement  only,  becaufe  there  ought  to  be  aa 

r  196  3  ?Lcquittance  \  which  is  controverted  in  the  old .  books,  wheie  a 

di&rence  has  been  taken  between  fiich  a  plea  pleaded  in  bar,  and 

when  pleaded  in  abatement ;  and  cited  L.  5  £.  4.  139.  15  H.  7. 

10.  e.  3  H.  7.  3.  g.  7  £.4.  15.  e.    But  Roll  faid,  if  he  had  had 

.    an  acquittance  he  might  have  pleaded  it  ih  bar  or  abatement^  at 

his  ele£lion.     AIL  65.  Trin.  24  Car.  B.  R.  Beaton  v.  Foreft. 

I  ^  c*  ^*        14.  J.  S.  made  A.  and  B.  executors^  and  willed  that  B.Jbouidpay 

l<dved  ac-.  '  '^  A.  all  fuch  debts  as  B*  owed  J.  S.  before  B.Jbould  meddle  with  any 

«ordingiy.«-  thing  by  his  will,  and  take  any  advantage  thereof  for  difcharge  of 

Sr**^'  ¥c.  ^^  ^^^  ^^^^'    ®'  ^^^^*  ^^^  ^^  ^^^^  againft  his  adminiftrator  flic 

Sjudgcd!  '  pleaded  that  B.  in  his  lifetime  had  paid  A.  all  fuch  debt  a6  he  owed 

accordingly,  (he  teftator  at  his  death,  but  becaufe  {he  pleaded  not  any  acquit* 

iance,  judgment  was  given  for  the  plaintifp,  payment  being  no 

plea  witliout  fpecialty.     Mo.  if.  12.  pi.  44.  Mich*  i  W.  &  M. 

Stapleton  v.  Trewlock. 

15.  In  debt  on  a  ftngle  bill  payment' is  no  plea  without  a  fpe- 
cialty.   See  tit.  Payment  (N) 

■ 

For  more  of  jatqufttailte  in  general  fee  ^ftajment  (N),  ^p 

count  {P)i  «nd  otter  proj[>cr  titles^ 
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(A)  Where  an  Acl  may  enure  feveral  Ways^  how 

it  (hall  be  taken. 

u  1^VERY^a£l  that  joes  enure  to  qnoiheraB  by  implkathn  ought  As  whoci 

*--'  to  be  fuch^as  of  neceflity  mull  enure  to  the  other  a^,  fenefoie 
vhich  cannot  be  taken  to  be  otherwife.  Arg.  Bridgm.  55,    •         fS2^*J** 

vbich  a  rent  was  inddenCy  ind  afterwards  »arrks  the  grantee,  to  whom  the  tentnt  ^j\  the  rent  thk 
it  no  attornnMnC }  for  it  is  indiHerent  whether  he  pays  the  rent  to  him  at  grantee,  or  in  ri^ht  of  hie 
wife.  Dy«  301.  Vivda's  cafe,  who  recovered  rents  of  Ceveral  tenants  as  balHIF,  and  then  they  nrt 
pvited  CO  him,  an#  after  the  grant  they  are  paid  to  him,  this  is  no  attornment ;  for  they  may  be  Mi4 
Co  him  as  he  is  bailiff,  «t  wdl  as  he  is  grantee.  But  if  the  leilee  do  furrender  to  him  in  the  reVerfio^ 
then  it  is  a  good  attommeot,  for  a  furreuder  caonoC  be  to  any  but  to  him  that  hath  the  cemfioa,  ' 
Aff^. '  Bridgm.  55* 

7,.   When  the  lanv  in^Res  any  a^  out  of  tie  off  rf  the  party^  the  A«  x4H«  7^' ' 
a£k  of  the  party  muft  be  fuch  as  neceflarily  makes  fuch  a  thing  to  ^  ^^^ 
be  implied  by  ^e  law,  and  that  to  be  fo  necefiary  as  that  the  z6t  doet  Vurren, 
of  ^  the  party  cannot  be,  unlefs  the  z€t  to  be  implied  be  alfo  im-  der  to  the 
plied  to  be  done.  Arg.  Bridgm,  82,  83.  in  cafQ  of  Robinfon  y*  ^^  ^ 
Greaires.  fion,"tS'"ii 

3.  But  when  the  a£l  of  the  parties  may  "be  without  any  fuch  im^  firft  an  au 
pTuation^  and  the  matter  to  be  implied  rcfts  indificrent,  then  it  is  ?^?*L. 

1-         -J*       Ti_-  J  implied  b* 

otheTwife.   Ibid.  th/bw 

f9K  lotherw^fe  the  furrender  can  take  no  eficd.  And  5  Rep.  foL  1 5.  if  a  pfrfoa  piak'et  a  leafe  to  tiw 
patron,  wKb  grants  over  the  leafe,  this  does  imply  a  copfirmatioa  of  th&kaici  for  ochcnu'ife  the  granC 
4|f  the  patron  iuiU  be  avoided.  Arg.  Bridgm.  83* 

4.  where  a  corporal  oB  has  2  effeBsy  the  one  proper  arid  natural^  Vaim.  433. 
«id  the  othef  improper  and  legal,  the  zGt  fliall  inever  enure  to  the  ^j^^^ 

,      improper  cflett  without  declaration  ;  as  when  a  man  may  revoke  j,  in  cafeeC 
ar  dce€  by  gift  of  a  ring,  &c.  here,  if  a  ring  is  given,  the  proper  Hardwin  ? • 
cffca  is  jthc'altcration'  of  the  property  of  the  ring;  but  the  im-  ^^^* 

•      -proper  effc<Sl  is  the  ricvocation  of  th^  ufes,  which  it  cannot  entire 

to  without  a  declaration  for  what  purpofe  it  was  given.     So  of 

•    ^nting  or  hawking  in  larid,  it  gains  tio  pofffeiTion,   &c.  per 

whitlbck  J.    Lat.  io6.   Hill,   i  C^.  in  cafe  of  Warner  r* 

if     Hvdwin*         *    '  *  • 

k^  f  '■    #    ^^  ^^^  of  jatf  10.  g?»cral  fc^  other  proper  tStlcs. 
^    ^ .  -  '      '      ^     I    i  ^  *     •  . 
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fin  vim  to 
efctfef  the 
debt  not 


hil  aliud  eft 

^oam  juf 

proTequendi  • 

injudicto        ^  . 

^odalicoi  . 

debetur.   % 

Inft*  40«  •         _ 

cites  Braa.  .     (A)  Tam  pro  Domino  Rcge  quam  pro  feipfb. 

s«  foU  98.  • 

[1.  'TpHO.  Molyncux  fucd  tain  pro  regc  quam  pro  fcipfo  agaioft 
'^  Hugh  Berewicke,  for  that  whereas  he  was  indided  and 
arraigned  rffilony  before  the  defendant,  undc  protalit  cartam  regit 
ffirdonationtSf  quam  defendens  nduH  allocare,  dicendo  quod  the  ki^g*f 
^rit  nihil  Jibi  valeret,  and  then  imprifoned  him,  and  threatened 
to  hang  him  ni/i  fubnutteret  Henrico  duct  LancaftriJt,  and  become 
bound  in  a  ftatute  merchant  to  the  faid  duke  in  320!.  where* 
upon  the  defendant  fubmitted  hlmfelf  and  is  pardoned.   Hill.  27  £•  3« 

B,  R.  Rot.  42.] 

[2.  If  A.  recovers  agatnft  B.  in  debt,  and  thereupon  oudaws 

him,  and  afterwards  upon  a  capias  utlagatum  the  defendant  is  taken, 

and  re/cued  by  a  granger,  A.  ihall  have  an  adion  .upon  the  cafe 

tam  pro  domino  rege  quam  pro  Teipfo  againft  the  ftrangen 

l>aAg  ft-      Mich.  1 1.  Jac*  between  Lane  and  Stam/haul  stdjudged.] 

tisfiedy  an 

flftion  liei  tun  quam ;  for  fufferiog  oqe  ootiawtd  to  efcape>  is  in  contempt  to  the  qaeen»  as  nefl  ai  la 

pi^odice  to  the  plaiAtifF*    Cro.  £•  877.  pU  3.  Pafch.  45  Eliz.  B.  R*  £dea  t.  Loyd« 

B.t>ama|et»  3*  Attachment  Upon  prohibition  upon  tbeflatitte  of  pramumrevm 
pi.  65.  citea  brought  hf  the  king  and  his  incumbent,  for  th^  the  defendant 
Br.Pnemtt-  ^*^  brought  bulls  cf  excommunication  from  Rome.  Br.  Joinder  in 
Bire*  pi.  ^.    a£tion,  &c.  pi.  29.  cites  21  £•  3. 40. 

4.  Trefpafs  was  brought  by  the  king  and  by  J.  N.  his  chajdain, 
for  a  trefpafs  done  in  the  palace  of  We/hmnfter,  in  prefence  of  the 
king  and  of  his  juftices,  and  in  contempt  of  the  king,  and  con- 
trary to  his  proteBiony  to  the  damage  of  the  plaintiif.  And  fo  fee 
€a  (bis^  ^^^  ^^  '^^"S  ^^^  a  f  fubje£t  joined  in  a£lion  ;  but  it  feems  that 
cT  u  atea  the  chaplain  fued  pro  rege  &  feipfo.  Br.  Joinder  in  AtUoOf 
•7E.3.83.  pi.  J 7,  cites  27  Aff.  49. 

>.   ■       So  a  • 

writof  tre^Hifi  wis  maiMaSiied  for  the  king,  and  a  coUedor  of  15th  Ant  the  king,  6fMjffau!t  sad  bottrjj 
and  menace,  &c.  done  to  the  t^hSor  in  cc/Uff'wg  tht  king'i  wmttf,  Thel.  Dig.  i)h  lib.  a.  cap.  4.  (bi) 
ft  s«  cites  z'j  Afl*.  XI. 

So  a  writ  of  treftafi  and  contempt  waa  brought  in  6.  K,fir  the  king  d«d  an  ^heator  of  .the  kiagi 
stgninft  4  common  h^ltr  htcanft  the  chamber  of  the  efcheator,  in  travelling  towards  London  in  the  bniindb 
9?  the  king,  wax  brokt  open  In  the  boftery,  and  bis  goods  take$  and  carried  away.  Thel.'  Dig.  fti.  libt 
ft.  cap.  4*  (bis)  f.  5.  cites  42  Afl*.  17. 

y.  A  bill  was  alfo  maintained  "fdr  the  king  and  the  party  in 
B.  R.  where  the  defendant  had  a  praecipe  quod  reddat  pending 
againft  the  party  now  plainti^  with  the  king,  and  had  mad^  on 


Br*  Prero* 
gative,  pi. 
48.  citea 

TheC  Dit» 
aS.  lil«  1. 
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Xtjaultam  lattery y  and  menace  to  the  party  in  coming  to  the  court  with 
hit  evidences  and  charters^  to  anfwer  to  the  defendant^  &c.  in  dcfpite 
of  the  king,  &c.  Thch  Dig.  28.  lib.  i*  cap.  4  (bis)  f.  3.  cites 
30  Aff  14.  *  . 

6.  One  Brabfon  and  bis  feme  fued  an  ajjife  at  Winchefter  againjt 
tne  R.  which  R^  carried  away  the  feme  of  the  plaintiff  before  the 
doors  of  the  cqfile  (which  was  of  her  affent)  with  him,  and  the 
baron  would  have  taken  his  feme,  and  R.  would  not  fufFer  him, 
but  taid  his  hands  upon  the  baron  and  refcued  the  feme^  &c.  upon 
which  the  baron  fued  a  bill  for  the  king  and  for  himfelf  againft 
R.  before  the  fame  juftices,  of  this  affault  in  the  prefence  of  the 
juftices^  in  diflurbance  of  his  fuit^  and  the  carrying  away  the 
femC)  &c.  in  defpite  of  the  king  and  his  juftices,  &c.  and  this 
bill  was  maintained*  Thel.  Dig.  28.  lib.  2.  cap.  4.  (bis)  f.  4. 
cites  39  hS.  I. 

7.  AAion  tarn  quam  was  brought  upon  ihefatute  of  Winton^ 
amends  not  being  made  by  the  hundred,  itor  the  robbers  taken, 
and  ifTue  being  found  for  the  plaintiff,  he  had  his  judgment. 
Bendl.  122-.  pi.  157-  Hill.  4  Eliz.  Hooker  v.  Bond  &  al*. 

8.  In  a  dedes  tantum  the  writ  fhall  be  in  the  tam  quam  ;  per  Dal.  66.  pi. 
Dyer.  Mo.  64-  in  pJ.  175.  Trin.  6  Eliz.  30- 

9.  In  an  a£tion  on  the  cafe  iox  fuifig  in  the  admiralty  for  a  thing  Dal.  66.  pi, 
done  at  land\  the  aftion  (hall  be  in  the  tam  quam;  per  Dyer,  who  30- 

faid  it  was  lately  held  fo  :  for  in  this  and  the  cafe  above,  the 
a£lion  was  upon  a  contempt,  and  not  for  a  duty.  Mo.  64. 
pi.  175.  cites  Powtel's  cafe. 

10.  Aft  ion  tam  quam  ?vas  brought  for  tahng  toll  of  an  inha'- 
Utant  of  a  town  difchargedy  as  fuppofed  by  tenure  in  ancient  de- 
mefne ;  and  the  aftion  being  brought  by  the  pars  gravata,  the 
queftion  was  whether  it  was  well  brought.  See  2  Le.  190. 
pi.  240%  Trin.*28  Eliz.  B.  R.  Leicefter  (Town's  cafe.) 

11.  31  Eliz.  cap.  5-  y^  !•  enafts,  that  no  perfon  at  any  time 
before  ordered  by  any  of  the  queerCs  courts  for  any  mif demeanour  ^  not  to 

furfue  any  penal fatute,  fhall  fue  upon  the  fame  y  unlefs  he  be  the  party 
grieved. 

S.  3.  Provided  that  this  aH  fhall  not  refrain  fuch  officers  as  have 
lawfully  ufed  to  exhibit  informations, 

1 2.  In  debt  upon  the  ftatute  of  2  E.  6.  for  not  fetting  forth  But  where 
Hihes^  the  aftion  was  brought  tam  quam.     Exception  was  taken,  t"n^^u°^ 
becaufe  the  king  cannot  have  any  benefit  thereof,  and  that  the  was  b.oupht 
Qatute  gives  it  only  to  the  parties  grieved.     The  court  held  this  "pontheyij- 
a  material  exception,  and  ordered  judgment  to  be  (layed.     Cro.  ^y'^^J^^/ '  it' 
£•  621*  pL  II.  Mich.  40  &  41  Eliz.  B.  R.  Johns  v.  Carne.  was^Hirmrd 

to  br  good; 
fffrthe  king  is  to  have  a  fine*     Het.  121.  Micl}.  4  Car.  C.  B.  Luvered  t.  Owen. 

13.  When  zny  Jlatute  prohibits  any  things  &c.  if  any  impleads 
another  [contrary  to  fuch  ftatute]  though  it  be  in  a  legal  courfe  of 
proceedings  yet  xht  party  grieved  fhall  have  aBion  upon  the  ftatute 

againft  him  that  fucs  contrary  to  fuch  ftatute,  though  the  words  of  [  199  ] 
theRatute  do  *fwt  give  any  aflion  to  the  party;  for  this  is  a  thing  con- 
Vox..  L  Q^  fcquent 


199  aaiomat  [Qui  tam,  &c.] 

fequetit  to,  and  implied  in  every  thing  prohibited  by  atiy  ftatuli 
lo  Rep^  75*  b.  in  the  cafe  of  the  Marflialfea. 


by  a  fi^cute  caufc  in  fuch  cafe  the  king  is  to  have  a  fine.  Cro.  J.  134.  pi.  6w 
to  the  party    ]vxich.  4  Jac.  B.  R.  in  cafe  of  Lady  Waterhoufc  v.  Bawdc, 

grieved,  be  ^  * 

Aecds  no;  join  the  king  ;  for  it  is  like  a  private  i£k,  only  for  hii  benefit.     3  Salli.  7.  Anon* 

Cro.  J.  360.        15-  B.  was  taken  in  execution  by  a  cap.  utlag,  at  the  fuit  of  A. 

pl. 22  B.C.  ^i\i.  th.^  Jberiff fuffered him  to  efcape :  upon  which  A.  brought  an 

s!  r.  Pd^ch  ^<^^io^^  o'^  ^^c  ^^fi  ^g^^'lft  the  Jheriffi  and  declared  tam  pro,  &c. 

44Eiiz.Cro!  quam  pro,  &c.  and  fet  forth  as  before,  and  plaintiff  had  a  ycr« 

E.  877.  di£^.     Exception  was  taken  becaufe  the  a£lion  was  tam  quam ; 

Lo  YD.Il  f^^  ^^  fhould  have  been  in  the  name  of  A.  only  ;  but  it  was  an* 

yind  tho'  it  fwcred,  that  being  taken  by  cap.  iitlag.  the  pernutting  the  efcape 

be  good,  be-  jg  a  contempt  to  the  kingy  and  that  it  is  the  ufnal  aftion  in  fuch 

in^thrtam^  cafc,  though  the  party  fhall  have  all  *  the  damages  ;  and  it  was 

quam,  yet  adjudged  accordingly.   Roll.  Rep.  78.  Mich.  12  Jac.  B.R.  Barret 

dchiic^for  v.'Windfcomb. 

tk*.  party 

cnly^  wifbcut  mmln^  tie  king  on  an  cfcapc  of  one  condemned  in  debt,  and  outlawed  after  judgmenf, 
and  who  was  removea  into  the  king's  bene n  by  habeas  corpos  from  Glouceder,  though  it  was  ob^eAed 
that  he  never  was  taken  in  execution,  anJ  that  he  clcafwd  afccr  i  years  ixnprifooment,  and  that  the 
adiion  for  fufKciing  an  outlawed  pcrton  to  cft.ipc  ihoulJ  be  brought  in  the  tam  quam  ;  for  it  was  held 
that  he  may  brin;^  his  a^ion  of  debt  for  'what  he  lath  loft.  And  it  was  certified  by  the  prothonotary, 
that  i\\tprccidir.ti  a: c  loth  tvayi'y  and  fo  adjudijcd  lor  the  plaintifi^     Cro.  J.  6x9,  620.  (bis)  pl.  5. 

Mich.   19  Jac.  B.  K.  Moor  v.  Sir  Ceo.  Rryno!.Js. Biidgtn.  6.  S.  C.  fays  it  was  objcded, 

that  the  declaration  was  infufncicnt,  becaufe  it  was  not  tam  quam,  it  being  a  contempt  to  the  king  { 
but  a  precedc.u  being  fliewn  between  the  king  and  Molineux,  where  the  declaration  was  for  ths  psity 
only,  and  all  the  prothonotarlcs  certifying  that  tlic  great  part  of  precedents  in  C.  B.  for  the  patlj 

only,  it  was  aujud^'cd  go)d  cither  way. S.  i*.  was  adjudged  in  C.  B.  accordingly,  and  aftcnwidl 

affirmed  in  B.  R.  and  upon  appeal  to  the  Houfe  of  Lords  aflirmed  there  likewife,  and  chiefly  upOB  the 
authoriry  of  the  cafe  of  Moore  andRc/nolds,  as  the  reporter  fays.  Wms.'s  Rep.  685.  693.  Hill.  1720. 
Thr;»[;m  ^rtrin  v.  Church. 

•  S.  P.  by  3  judges  j  but  IViph.inn  f  Id,  that  this  is  Jc  grjt'ta  &  non  de  jure.     YeW.  xa.  Mich.  44 

&  45  Eliz.   B.  R.  Jennings   v.  JHatle>.- Cro.  E.  909.  Jenniags  v.  Hafley,  S.  C And 

Coke  hclJ,  that  in  an  adlion  u/Xfi  the  jlu.ute  de  frarJath  magnatvmj  though  it  be  brought  in  thctjor 
<juam,  yet  tlic  pji  ry  ihjll  have  all  the  dam«t,C3  found,  and  tliit  the  king  is  johied  for  honour  and  con- 
formity.    Roll.  Rep.  78.  ut  fwjp. 


fcb.  209.  16.  Aftion  tam  <]ii?»m  lies  againft  ^Jheriff^  who  having  a  capias 

ut"tlfepoi^  "''''"^'•^'''''  ^^S^^''''i/^  7'  ^'  delivered  to  him,  and  feeing  J.  S.  refuftJ 


Hcb. 

pi. 

of  the'tiin"    to  execute  ity  tliough  required,  but  fufFered   him  to  go  at  large, 


▼.  Powell 

S.  C.  fays,  the  fherlff  was  often  in  company  of  the  faid  J.  S.  afterwards  within  his  bailywlclc,  aodyel 

he  returned  non'cft  invcnrus,  but  doc^  not  mintion  ti^e  Jiftion  being  tam  a<um->-— >Brownl.  12.  S.  C. 

but  the  t.:m  quam  does'not  aD|*jr. Jenk.  3:2.  pl.  64.  fays,  the  king  and  party  may  well  join, 

but  in  till*  calQ  tlie  king  may  be  omitted.— S.  C.  c'.ied  Arg.  Wms.'s  Rep.  691'. 

• 

thc^kir^^Ts  '^'  ^.^^"  adion  he  brouglit  upon  the  ftatute  de  fcandalis  ma^- 
prejudiJe^  f''^^'^"^  ^^  "^^V  bc  ill  tlic  tam  quam  5  per  Hutton.  Met.  122.  Arg. 
by  the  aa,     in  cafc  uf  Luvcred  v.  Owen. 

whieh  is  the 

ground  .of  the  a^ion ;  per  Holt  Ch.  J.     3  Salk.  7.  Anon. 

13  18.  In 
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M.  In  a£H6a  upon  14  (sf  15  H,  8.  cap.  5.  exception  was  taken 

)}ut  the  college  cannot  join  v/izh  the  king  in  debt^  and  that  neither 

•  Ac  patent  •  nor  the  ftatute  which  confirms  it  gives  an  aftion  of 

debt;  fo  tha^in  this  cafe  it  fhould  have  been  an  information  tarn 

pro  domino  rege  quam  pro  feipfo  ;  but  the  court  held^  that  d^bi 

kes  as  wtpJ  as  information,  as  well  as  on  2  E.  6.  cap»  13.  which 

gives  no  ai£tion,  and  judgment  for  the  plabitifF.     3  Keb»  672.  pL 

40kTrin.  28  Car*  2.  B«  R.  the  College  of  Phyficians  v«  Needham* 

19*  It  lies  for  indiBifjg  a  man  in  a  foreign  country^     Per  Holt 

Ch-  J»     3  Salk«  7.  Anon. 

20.  But  in  feme  cafes,  as  upon  the  flat,  of  hue  and  cry,  and 
the  ftat,  for  not  appearing  as  witnefs,  being  ferved  with  a  y?/^- 
pnendy  the  party  may  eitlier  bring  debt  or  cafe.  If  he  bring  debty 
he  muft  fue  without  the  king,  for  the  debt  is  not  due  to  him  but 
to  the  party  grieved ;  but  if  he  bring  an  ai^ion  on  the  cafe,  he 
mud  fue  in  the  tarn  cjuam,  for  the  a£tion  is  founded  on  the  tart  * 

only>  and  that  is  to  the  king  as  well  as  to  the  party,  per  Holt 
Ch,  J.     3  Salk.  7.  Anon. 

(Aw  2)     Tried  where,  and  by  whom.     And  how* 

1.  yfhSlSE  agaiAft  B.  and  J.-^J'  pleaded  villeinage ,  and  the 
-^  Hurit  hy  this  abated  where  the  plea  was  folfe,  and  made  by 
confpiracy  of  B.  and  others ;  and  therefore  the  plaintiff  in  the 
aflife  immediately  brought  bill  of  confpiracy  theteof  before  the  juflices 
(f  aj^ej  becaufe  they  confpired  to  make  J»  plead  the  falfe  plea  where 
J.  before  was  frank,  and  the  bill  was  qui  tarn  pro  domino  rege 
quam  pro  parte ;  and  the  defendant  was  compelled  to  plead, 
who  faid  not  guilty,  and  was  found  guilty  ad  damnum  20  K  for 
the  delay,  and  was  committed  to  the  keeping  of  the  flieriftV  Br., 
Bille,  pL  10.  cites  26  AfT.  6i. 

:i.   18  Eliz,  5.   Jufies  not  compelled  to  Appear  at  Weffminfler. 

yuftites  of  afffe,  and  juflices  of  pea(;e  in  their  quart er-fefftons,  ari 
i'mpowered  to  hear  ami  determine  all  offences  againfl  this  acl. 

Provided  that  it  fhall  be  lawful  for  any  perfon  grieved  by  mainte^^ 
nance,  champerty^   buying  of  titles^  or  ewbracery,    to  profecute  their 
fuits  as  heretofore. 

Norjhall  this  flatute  reflrain  any  perfon,  body  politic  or  corporate^ 
to  whom  any  forfeiture^  penalty,  or  fuit  is  fpecially  given  by  any  fla^ 
tute  (and  not  generally  to  any^  perfon  that  will  fue)  but  fuch  perfon^ 
i^c.  to  'whom  any  fuch  is  fpecially  given,  may-profecute  as  heretofore* 

Nor  to  extend  to  ofjicefs  of  record. 

3.  31  EU%.  cap*  5./  2.  enafts,  that  i«  any  detfaraticn  or  in^  Butthougtk 
formation  to  be  exhibited,  the  offence  againfl  afiy  penal  flatute  floalt  not  ^alhs"^* 
he  laid  to  he  done  in  any  other  county  but  where  the  matter  was  in  common  in- 
truth  done ;  and  every  defendant  in  fuch  a5iion  or  information  may  ^°[™^"^^ 
traverfe  that  the  offence  was  committed  in  the  county ;  which  being  JJ"^^  '^^ly 
tried  for  the  defendant,  or  if  the  plaintiff  be  therein  nonfuited,  the  in  the  proper 
plaintiff  f  Jail  be  barred.  '  whl^^th. 

tffaice  was  dQiK,  yet  it  txttads  not  w  ihe  party  griev«*j  for  h«  if  not  a  conunon  informer.    Cro.  E. 


*  sot  MimtiA  [Q^  cam,  &c.} 

€45.  pi.  ^3.  Miclr*  40  ft  41  Elis.  B«  R.  Alkn  ?.  Stgg*  Debt  upon  the  ftatoti  of  embntoy 

%is  brought  in  the  cosnty  of  C.  thd  defauUnt  pleaded  noa  debiti  and  it  was  found  that  the  embracery 
was  in  the  county  of  B*  The  whole  court  held  that  dto  bill  ought  to  abate  by  thh  ftatute,  the  fane 
beiog  in  the  negatlTc ;  and  when  it  appean  to  the  court  dial  the  adion  ii  brought  againil  the  fbm 
tHer«»f,  the  bill  ought  to  be  abated*  though  the  defendant  took  m  advantage  thereof  by  pUa*  And  ad- 
Judged  accordingly.  Cro.  B.  735.  pU  3.  Hill*  41  Elic.  6.  R.  Pomfreltv.  Brownfall.  ■  ■  ■  But  in 
an  infoTSUtton  for  traofporting  raw  hideay  the  faA  was  laid  to  be  done  in  Middlefex,  whereas  it  vaa 
done  in  Devon,  the  defendant  pleaded  not  guilty ;  and  judgment  being  given  fat  the  plaintiflf,  the  fant 
was  affirmed  by  opinion  of  the  judges,  becaufe  the  matter  in  fa^  did  not  appear  *  to  the  court  by  die  plea; 
lb  that  when  he  pleaded,  without  excepting  or  pleading  to  the  information^  the  judges  cannot  take  co» 
Bttfance  of  the  truth  of  the  matter  in  h£i ;  fo  tiiat  though  the  words  of  the  ftatute  are  negativct  yet  th«^ 
tf^all  be  Gonftrued  reafonably,  ▼!£.  if  the  matter  be  not  plead^,  the  defendant  canndt  take  advanti^  of 
it }  and  diit  appears  bjr  the  words  of  the  ftatute.  2  And.  180.  pi.  103.  Mich.  44  &  45  Ella,  befoiai 
the  lord  chancellor  and  treafurer  in  the  exchequer  cbambery  Bankes  t.  Hudfon.  But  lee  fiacute 
SI  Jac.  4.  r.  »• 

5,  3.  provided  that  this  aB  Jball  not  extend  to  any  fuch  officer  as 
has  ufed  to,  exhibit  informations. 

S,  4.  jifid  provided  that  this  aBjhall  not  extend  to  the  laying  any 

effence  concerning  champerty^  buying  of  titles^  or  extortion,  or  for  de^- 

frauding  the  queen  of  any  cuftom,  6V.  or  for  ufury^  or  for  any  0^ 

fence  in  anyflatute  agaitift  ingroffing,  regrating^  or  foreftalHngy  nuhere 

the  penalty  Jhall  be  to  the  value  of  20  L 

S.  7.  Alifuits  upon  anyflatute  for  ufing  of  any  unlatcful  game^  or 
The  ^*^^«  for  not  u/ing  of  any  lawful  game,  or  for  not  having  hows  and  arrowt 
cap!  4.  "does  according  to  law,  or  for  u/ing  any  art  or  myfiery  in  which  the 
not  give  tlic  party  has  not  been  brought  up,  Jhall  be  fued  in  the  quarter-fejfions,  or 
leet  power  to  ^^,j.  ^f  the  fame  county,  where  the  ^ence  Jhall  be  committed,  or  in 

gainftpcr-      the  Fleet. 

ions  ufing  trades  not  having  been  apprentices ;  agreed  per  cur.  notwithi^aading  it  was  urged  that  the 
ftatute  31  Eliz.  cap.  5.  which  wills,  that  informations  and  anions  upon  penal  ftatutes  fliailbe  brought 
in  the  proper  counties,  and  names  afllfcs,  feifions,  lects.  But  to  this  the  court,  upon  reading  the  laft 
words  of  the  faid  ftatute,  anfwered,  that  this  is  intended  of  other  offences  there,  whereof  leet  had  conufaoce 
before,  as  of  butts,  and  bows  and  arrows,  &c.  And  the  court  direded,  that  fuch  aliens  as  ufed  tradeSf 
aot  having  been  apprentices,  fhould  be  prefented  ztfeJtonSf  or  in  this  court  of  B«  R.  Sid.  289.  pU  4* 
Trin.  xS  Car.  a.  B.  R.  Amy  v*  Bennet. 

f  Thefe  4.  Information  on  a  ftatute  docs  not  lie  in  a  court  of  piepo%vders, 

words  in  the  jjqj.  \)tiorc  jiiflices  of  pcoce,  nor  in  the  courts  ofto^vns  corporate,  but 

j/cP-^^i-  ^"^y  "^  ^^  courts  of  record  at  Wcftminftcr,  notwithftanding  the 

intend  the  general  words,  that  in  all  tht  hn^s  f  courts  of  record,  i^c.    Mo. 

*€^dJmii    4^'-  P^-  5^^-  ^^^^*  37  *^  3^  ^^2-  ^-  S*  -^Jion, 

rmnjitr  ony,  >nd  fo  a  rerovery  had  in  Ludlow  court  on  a  plaint  upon  that  ftatute,  for  uftng  a  trade,  not 
having  been  apprentice  for  7  years)  and  therefore  the  judgment  was  reversed.  Mo.  599.  pi.  iiy. 
Intratur  Hiil.  1%  £liz.  Gregory  v.  Blaihfeilu.  6  Rep.  19.  b.  S.  C.  by  the  name  of  Gregorie's 

cafe,  accordingly. 

Information  in  Bury,  upon  the  ftatute  5  Ella.  cap.  4.  for  ufing  a  trade,  not  being  an  apprentice  to 
it  for  7  years.  The  plaintiff  had  judgment,  and  it  was  afterwards  afligned  for  error,  that  infurmadons 
upon  penal  ftatotes  ought  to  be  brought  in  one  of  the  courts  at  Weftminfter,  and  not  elfewhere,  uniefs 
it  is  othcrwife  exprel'sly  provided  by  I'ome  ftatute*  And  of  that  opinion  were  Gawdy  and  Fcnner,  the 
ether  juftices  being  abfcnt;  and  revtrfed  the  judgment.  Cro.  £.  737.  pi.  7.  Hill.  4a  £liz.  B.  R* 
Bamaby  v.  Coodile.  But  fee  now  the  ftatute  of  21  Jac.  1.  cap*  4,  So  in  an  information  ht 
txercifing  a  trade  contrary  to  this  ftatute,  judgment  was  given  in  the  court  of  Guildhall  before  the  aui}'or 
London.  Error  was  brought,  and  error  aftigned  was,  becaafe  the  inibrnaation  was  brought  in  London^ 
whereas  this  being  a  penal  law,  it  ought  not  to  have  been  fued  but  in  the  king*s  courts  at  Weftminfter^ 
where  the  Icing's  attorney  is  to  acknowledge  or  deny ;  and  therefore  not  fuable  there*  The  judgment 
was  reverfed.     Cro.  J.  538.  pi.  5.  Trin«  17  Jac.  B«  R.  Miller  v*  Regem. 

S. P.  agreed  £.  Whcrc  z ^atute  limits  fuits  by  an  informer  qui  tarn  toother 

X\^itm\\  courts^  yet  any  one  may,  by  conftruGion  of  law,  exhibit  an  inform- 

35  Elii.     '  ation  in  the  exchequer  for  the  whole  penalty  for  the  ufe  of  the  king^ 

Agard  V.  2  Hawk.  Pi.  C.  268.  cap.  26.  f*  2C. 

^-"''^-  ^                ^     •                         6.  Inform. 
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6.  Information  upon  the  ftatute  of  5  EKz.  bectufe  he  nfed  the  S-  c.  cite4 
trade  of  zjpurrirr  in  London,  not  having  been  apprentice  in  that  j^J\^7^* 
trade  by  the  fpace  of  7  years.   After  verdi£):  exception  was  taken,  in  c«ie  of  * 
becaufc  by  the  ftatute  of  31  Eliz.  die  information  ought  to  have  Shoyie  t« 
been  brought  before  the  jufiices  of  peace  where  the  ojfence  nvas  com*  J^i^Xtk^ 
mated,  and  can  n(rt  be  brought  here,  nor  in  other  of  the   kin^s  cedeat 
courts*     And  of  that  opinion  were  Fcnner,  Yelverton,  and  Wil-  *«^»  *>•- 
liams  \  but  they  would  advifc,  becaufe  *  it  was  a  common  cafe,  [J][^^  ^^^ 
and  concerned  many  informations.     Cro.  J.  85.    pi.  9.    Mich.  DkAoi, 
3  Jac.  B.  R.  Kenn  v.  Drake.  ^<*- 1 

•^  ^  Jac.  Rot. 

150.  for  ufing  the  trade  within  thejMnOi  of  St.  CJementi,  and  it  was  adjudged  that  !t  well  Jay ;  b«t 
it  %vai  (aid  that  there  was  not  any  queftion  in  that  cafei  becaufe  the  ofience  beio^  in  Middlefex,  and 
B.  R.  fitting  in  Middiefezi  they  liad  the  power  of  the  feffions  intended  within  &e  ftatate ;  but  the 
co«rt  held  it  to  be  all  one,  wherefore  it  was  adjudged  accordingly— ——By  the  ftatute  of  3 1  Rtm.  m.  e. 
it  is  ena^ed,  that  ttffenctt  ^mmfk  tht  fiatmtefj  5  £//«.  Jball  he  ittquind  of  only  in  the  fejpont  of  peact^ 
affii'tty  er  ieets  <wittin  tbe  county  where  the  offences  are  committed,  &  non  alibi  extra  comitat^ ;  io  at  thia 
information  upon  tliis  ftatute,  in  this  court,  is  not  maintainable  \  and  of  this  point  the  barons  were  in 
doubt.  But  it  was  afterwards  refolved,  upon  confideratton  of  the  ftatute,  that  the  ihformation  wdl 
lay ;  for  the  intent  of  the  lUtute  was,  that  for'  fuch  offences  men  ihould  not  be  drawn  out  of  th« 
county  where  the  offence  was  committed  ;  and  although  the  ftatute  mentions  that  the  fuit  (hall  be  Ac 
them  in  fuch  courts  there  named,  yet  it  is  not  in  the  negative,  (and  irof  in  any  other  court)  but  mr  in  eun 
other  county  ;  and  this  being  a  fuit  for  the  Icing,  and  in  this  court  proper  (or  him,  this  information  la 
well  maintoinabie,  and  io  it  was  adjudged.  Note  the  principal  caib  was  afterwards  atfrmed  in  a  writ 
of  error.  Cro.  J.  278,  179.  pL  17.  Trin.  5  Jac.  in  the  exchequer,  Shoyle  v.  Taylor.— «->ln  aa 
information  for  ufing  the  trade  ottbaker^  it  was  infifted  that  by  the  ftatute  3 1  Elis.  it  ought  >o  be  foad 
and  tried  in  the  (ame  county  at  tha  qaarter-(ei&ons  or  affife,  and  not  in  any  wife  oat  of  the  county  ; 
and  of  fuch  opinion  was  the  court.  Hob.  327.  pi.  399*  Tria.  18  Jac.  Neyil  v.  Yarwood.— It  ta 
fufTicient  if  it  belaid  in  the  proper  county.  Mo.  886.  pi.  124^.  Hill.  14  Jac.  Darifon  v.  Baker.— 
Jn  an  information  for  ufing  the  tradfiof  a  hrewer,  and  an  exception  was  taken,  that  by  31  £lis.  cap.  5. 
it  ought  to  be  brought  at  the  fuartcr-fJIionu  But  per  Aftry,  it  was  lately  adjudged  in  this  court,  that 
it  was  well  brought  here  \  and  the  court  o?er-rttled  the  exception.  Comb.  6i.  Mich.  3  Jac.  %m 
B.  R.  the  King  v.  Cibbi. 

7.  21  Jac.  I.  cap.  4.  /  I.  ena<9:s»  That  offences  againft  any  pe^  l^^penal 
naljlatute,  for  tphich  any  common  informer  may  gnmnd  any  popular  ^^"^ 
acHon,  is'c.  before  jufiices  of  afjize,  nift  prius,  or  gaoUdelivery,  juf  fue  for  tht 
tices  of  oyer  and  terminer,  or  jufiices  of  peace  in  quarter  feffions,  Jball  penalty  by 
be  fued  by  way  af  aBion,  isTc.  before  the  jufiices  of  ajfife,  nifi  prius,   '^{^l^!^"^^ 
oyer  and  terminer,  and  gaol-delivery,  or  before  the  jufiices  of  peace  of  &c,'in  any ' 
every  county,  city,  boroughy  or  town  corporate,  and  liberty  wherein  court  of  re^ 

fuch  offences  fijall  be  committed ;  and  the  like  procefs  in  every  popular  ^j'^thaTthl^" 

anion  Jball  be  had  as  in  an  a8'wfi  of  trefpafs,  vi  ^  armis  ;  and  all  is  in  any  of 

inforpiations,  bfc.  either  by  the  aUomey-general,  or  by  any  officer,  ^J^^|^'? 

common  informer,  or  other  perfon,  in  any  courts  at  Wefimijifier,  for  ^)^^  [{^^^JJ** 

the  offences  aforefaid,  Jhall  be  void.  ioxt  on  rhofe 

S.  2.  In  all  informations,  i^c,  in  any  fuit,  either  by  the  king  or  '*^^^]/j|^': 

any  other,  for  any  offence  againfi  any  penkl  Jlatute,  the  offence  Jfjall  be  fn7o*rmXn 

laid  im  the  county  where  fuch  offence  was  committed  ;  and  if  the  de-  may  b«  lued 

fefidant  pleads  that  he  owes  nothing,  or  that  he  is  not  guilty,  and  the  J^^J^^^j '"' 

plaintiff  or  informer  Jhall  not  both  prove  the  offence,  and  that  the  fame  notVcrtrain- 

offence  was  committed  in  that  county,  the  defendant  Jball  be  found  cd  by  ai 

not  guilty.  ,    r  '  «.  '    n    lolntr^ 

8.  5.  This  aEl  Jball  not  extend  to  any  information  or  action  againfi  ,tion  by 
popi/b  rocufants,  or  againjl  thofe  that  Jljall  not  frequent  the  churchy   common  in- 
and  hoar  divine  fervice,  nor  for  maintenance,  champerty,  or  buying  of  ^"^^\,^*J 
titles  i  nor  Jir  defrauding  the  king  of  any  offiom,  or  for  tranjporting  bciorejui. 


ao2  X  SiStimH  [Qui  tam,  ficc] 

y 

tlcet  of        of  goUy  filver^  ordnance^  powder^  fiot%   m$tnition,    tuool,  wod'Jeltff 
peace,  juf-    f^r  leather. 

tJCCS  of  Jl  • 

'iUe»  or  juAices  of  oyer  aad  terminer*    Jo.  193.  pi.  3*  Mich»4Car*B.  R* 

If  any  penal  law  gives  pevar  to  jufiktt  of  .fcazcy  of  affife,  or  of  oyer  and  terminer,  fv  htar  ^ 
determine  offenus  againj}  thefiatute^  and  fays  no  more,  thl:>  is  by  way  of  inJiSlmcnt,  and  not  hy  infoma" 
tioHf  billy  or  plaint,  unlefs  this  wnajfcciat/y  named.     Ibid. 

Though  a  fpecial  clauA  be  tc/uc  u^m  the  iVatutc  ly  hul,  plainu  ^ht,  or  mformatfm  agaUift  offeodfln 
sgainft  anv  ftatute,  yet  if  he  be  indid^cd  for  thit  bcture  juUices  of  aHife,.  oyer  and  tenmner»  or  pe^e, 
in  this  caw  the  indifiment  moy  he  rcmo^iid  to  ^,R,  ar.d  there  tried  by  nifi  prius.     Ihid. 

Upon  penkl  law  in  MtdJJefex  an  inf'trriijiion  may  be  brought  in  B.  R.  though  jufbices  of  peace,  &e. 
have  power  to  bold  pica  by  laioiuiatio::,  &c.  Jo.  19^.  pi.  3.  The  refolution  upon  zi  Jac.  cap.  4*  9^ 
penal  laws. 

The  iUtatc  xi  Jac  t.  cap.  4.  cxfndi  only  to  ads  made  before  that  a^,  and  m/  to  fuhfifttent 8s  •/ 
pttrriament  \  per  Holt  Ch.  J.  who  faid  ihat  himfelf  and  nine  other  of  the  judges  were  of  that  oplnioo. 

.5  Mud*  425.  Mich,  to  W.  3.  Anon« S.  P.    1  Satk.  jjyj.  pi.  14-     Refolved  by  the  opinion  af 

II  judges,  6ilK  10  W.  3.  B.  R.  Hiclu's  cafe. «~— >i 2  Mod.  223.  thelCiKCT.  Gall,  S.  P.  by 
Hoit  Ch.  J.  In  delivering  tlie  opinion  of  jo  of  the  judges  who  met  at  Scrjeant^s  Inn,  and  feens  to  be 
S.  C.  with  5  Mod*— And  per  Holt,  Rookby,  and  Tut  ton,  if  a  fubfequent  ad  be  made  that  givet  a 
'  popular  a6V]on,  you  rauft  in  debt  lay  it  in  the  proper  county,  and  though  the  party  go  out  of  the  countj, 
you  may  proceed  ^igainfthim  by  outlawry. 

•^^^3^  .  .      ■  . 

An  inform-  8.  An  information  qui  tam,  8cc.  was  brought  before  jujlicei  cf 
ntionqoi  ^Kr^  for  non-refideticei  upon  the  ftatute  a  I  H,8,  but  bccaufe  the 
the  ftatute  ftatutc  givcs  it  oniv  xti  the  king  s  courts,  >»here  there  may  be  ei- 
ofnon^rtfi-  foign,  wagcr  of  law,  or  proteftion,  it  was  refolved,  upon  con- 
lltlbe X«  fo'^^'ice  with  the  other  juftices,  that  it  lay  not  before  thcoi,  not- 
being  rc-^*  withftanding  21  Jac.  cap.  4.  appoints  that  informations  taken  by 
moved  into  inqueft  before  juftices  of  aflize,  or  of  oyer  and  terminer,  fliall  be 
B.V.°it  was  ^Interminable  there  \  and  judgment  fq^  defendant.  Cro*  C.  146. 
moved  to  pi.  26.  Mich.  4  Car,  B.  R.  Green  v.  Guy. 

^uafli  it  for 

wantof  jurifdi^lion  J  but  the  court  denied  the  motion,  and  cited  i  Sid.  ff5t«  for  ^xt  diferenee  between 
irform'ati'ms  qui  tam  and  ex  officio.  The  Ch.  J.  likewifc  cited  Pafcb.  to  Ann.  fi.  R.  the  Qvien  v. 
Potter,  to  the  fame  purpofe,  tvherc  Ld.  Parker  fald,  t\ii.i  itiforwuitioKi  qui  tam  art  in  vaturecfdvU 
a^ioniy  and  that  the  informer  ka\  an  intsr.J:,     Pafch.  1 1  Geo.  2.  B.  R.  Garland  v.  Burton. 

S.  c.  cited        p.  In  an  a£iion  on  this  ftatute  for  ufing  the  trade  of  a  draper, 

pif  6?  ^*  ^^^^^  judgment  for  the  piaintilfi  exception  was  taken  becaufe  it 

Midi.  t5  was   brought  in  B.  R,  and  not  in  the  county  where,  &c.    To 

Car.j.B.R.  which  it .  was  anfwcred,   that  though  the  original  proceji  iffiied 

of  Fr  vsz tt  ^^  ^f  ^^^^  court,  yet  the  trial  thereupon  was  in  the  county  where  the 

V.  Brook,  ofFcnce  was  done,  and  that  the  remedy  intended  by  the  ftatute  is 

m  which  made  ufe  of  by  the  trial,  in  the  county  where  the  offence  was 

fence  was  "  donc.     Roll  Ch.  J.  told  them  he  directed  them  to  fearch  for  pre- 

^iiegcd  to  be  Cedents,  which  they  had  not  done ;  but  he  conceived  the  ftatute 

*^  ^u^^^u"  ^ot  fatisfied,  which  fays,,  that  the  party  Ihall  not  be  compelled  to 

aftion"on  *  appear  out  of  the  county,  «vhereas  here  he  is  compelled,  and  tha.t 

the  5  Eiiz.  this  is  uot  helped  by  the  verdift  *,  to  which  the  court  agreed. 

v..  brought  Sty,  223.  Trin.  1650.  B,  R.  Nayler  v.  Afli. 

originally  J  J  j  j 

jn  B.  R.  which  matter  being  moved  in  ar  reft  of  judgment,  the  court  agreed,  that  any  caufe  af  adioo 

for  offence  in  Middlefex  might  be  laid  in  B.  R.  but  doubted  a$  to  this  cafe  ;  &  adjornatur. 

Debt  qui  tam,  &c.  upon  the  ilatute  5  Eliz.  &c.  for  exercifing  the  trade  of  a  grocer^  ftot  being  ap- 
prentice to  it,  after  a  verdid  for  the  plaintiff  it  was  moved  that  debt  vrould  not  lie  in  the  court  of 
B>  R.  becaufe  itisenadied  by  the  ftatute  21  JdC.  cap,  4.  That  acfions  popular  Jhouid  be  brought  htfsre 
juftices  of  aj/ifef  &€•  or  of  the  peace  in  thei*  gemra/  quarter  feffioKs,  and  net  etfiivhere  ;  by  which  ne- 
.  gative  words  thejurifdiAion  of  the  courts  at  Wcttminfter  is  taken  away  ;  but  adjudged  that  £ncetbeftat« 
5  £Iiz.  gives  a  remedy  by  action  of  debt,  ind'd^ment,  or  information,  and  ftnce  anions  of  debt  cannot 
be  brought  before  joftices  of  aiiife  or  vf  the  fca^,  therefore  that  ftaiuCQ  doth  fiot  atftoU  09  >y 

tioDk 
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lions  of  debt.  Vent  2.  Hill.  20  Sc  21  Car.  2.  B.  R.  Bamesx'.  Hnghc?.— Si(i.  400.  pi.  7.  S.  C, 
And  per  cur.  the  ftatute  of  21  Jic.  was  to  ouft  the  courts  of  Weftminilcr  of  luch  atViuos  or  inr<jrma- 
tion$  M  mtj^ht  be  fucd  clfcwhcrp,  viz.  before  }ui^ices  of  aliife  or  of  the  peace,  &t.  js  informations  or 
iodi&mcntsj  but  fuch  anions  as  cannot  be  commenced  thfte,  the  ftatutc  intfnlcd  not  to  take  away,  as 
it  muft  do,  if  they  cannoo  be  fued  eifewhere  than    is  dlrcfted  by    the  ibture  j  and  origm^^Ji  in  d'-b 

never  were  returnable  before  juftices  of  alTife^  Sec.  and  judgment  for  the  plainiiff. L^v.  24^.  S.  C. 

adjudged  accordiixgly. In  fuch  a  cale  the  court  feemed  to  incline,  ihac  though  an  ivfcrmuncn  cannot 

be  brought  here,  but  mu/i  he  h  the  ceuntVy  according  to  the  ftatutc,  yet  bccauic  an  action  of  dtbt  can- 
n-itbe  brbught  before  the  jufticti  cf  oyer  and  :cirn\rtr^  nor  of  the  ffitce,  therefore  that  Icernc^  noi  to  be  within 
the  ftatate;  ^d  fo  that  it  had  been  formally  adjudj^cd  between  Hue; h^- and  Barnes.     Sed  advifare 

tult.     Frcem.  Rep.  377,  378.    pi.  491.  Mich.  1674.     NichoUs  v.  Cottrell. 2,  Lev.  204.  cites 

ICichols  and  Cochinell,  S.  9*  ^^  adjudged  in  time  of  Hale  Ch.  J.  that  the  a^ionmuft  be  brought  in  the 
proper  county ;  and  thereupon  in  the  principal  cafe  thereof  Ciappe  v.  Epgecombe,  on  the  S.  P. 
Mich.  29  Car.  a.  B.  R.  the  court  ordered  it  to  be  put  into  the  paper.— —f*  C.  of  Clappe  v.  iidge- 
.<ombe  cited  by  the  reporter  Lev.  249,  250.  fays  the  court  there  weie  of  opinion  contrary  to  the  c  ife 
of  Barns  v.  Hughs.         ■  S.  P.  and  S.  C.  cited,  but  notwithflanding  that  cafe  the  cou<t  fa  d  they  would 

hear  arguments.     Vent.  364.  Pafch.  34  Car.  2.   B.  R.  Curtis  v.  Inman. 5  Mod.  225.  cites  the 

cafe  of  Nichols  V.  Cockeril,  as  adjudged  Pafch.  27  Car.  2.  in  B.  R.  for  if  debt  will  ie  here  by  a  com- 
mon informer  upon  a  penal  law,  the  ftatute  of  king  James  the  Firft  will  be  wholly  avoided.  —— -  But 
Trin.  29  Car.  2.  an  a£llon  of  debt  on  this  ftatutc  tor  exercifing  a  trade  in  London,  not  having  been 
apprentice  7  years,  loai  iaidxn  h'ndon^  and  brought  tn  C.  B*  and  tried  at  the  nifi  pnusy  zr\<\  the  defend- 
ant had  a  verdidt ;  and  now  the  plaintiff,  to  prevent  payment  of  cofts,  objected  that  this  a^ion  would 
not  lie  in  any  of  the  king's  coifrts  at  Weftminfter  upon  this  ftatute,  bccaufe  by  the  ftaiutes  31  Eliz. 
and  21  Jac.  all  informations  upon  pcnnl  ftatutes  muft  be  brought  before  juftices  of  peace  in  the  county 
v^here  the  fa^  was  committed.  But  the  court  were  clear  of  opinion,  that  the  couits  of  Weftminfter- 
hall  have  a  concurrent  jurifdidlion  with  the  juftices';  and  faid  it  had  bden  often  io  refjlved.  2  Mod. 
^46*  Foreft  qui  tarn,  &c.  v.  Wire.  ■  '  And  Pafch  ;68r.  in  debt  upon  the  fame  ftatutc  for  exerciiing 
the  trade  of  a  baker,  it  was  refolvcd  per  cur.  that  fucb  aBi.ns  as  do  not  la  bef  re  jufi'ica  in  the  c.unty 
may  be  brought  here  j  for  the  defign  of  thofe  ftatutes  was  net  fo  much  that  actions  /h  juid  be  begun  in 
the  county  as  that  tbeyAouJd  be  tried  there.     Freem.   Rep.  534.  pi.  721.    Denton  v.  Wilfon.  So 

whejrc  debt  upon  tijc  fame  ftatute /»r  ufmg  a  trjd^  in  Brilh!^  wa>  br<,ugbt  in  C.  B.  and  tried  by  niji  prius 
•  in  Brijlcl,  it  was  moved  that  thea^ion  ftiould  have  liecn  brought  at  the  a/fifes  at  Briftol  in  the  proper 
couniy,  by  the  ftatute  21  fac.  But  per  cur.  debt  cannot  be  brought  before  juftices  of  a/fife,  therefore 
the  Jiittufe  extuids  not  to  aSions  tf  debt ;  and  afterwards,  upon  conference  with  the  juftices  of  B.  R. 
judgment  was  given  abfolutely  for  the  plaintiff.     3   Lev.  71.  Mich.    33   Car.   2.    C.  B.  Radnor  qui 

tam  ¥•  Flttler. And  4  Mod.  15S,   159.   Mich.  4  W.  Sc  M.  in  B.  R.  the  King  and  Qur.r.  n  v. 

-Hicks,  is,  that  debt  tvill  lie  upon  the  ftatute  5  Eliz.  cap.  4.  in  Middkfex,  though  the  offtr,e':cas  dene 

iff  Cvmbtrlandy  becaufe  the  ftatutc  of   zt  jac.  did  n">t  intend  to  deprive  the  courts  of  Weftminfter  of 

fuch  anions,  but  only  of  thofe  which  might  be  bronght  before  juftices  of  aflife  or  of  the  peace.      /»- 

f^rmaiwni  may  be  brtjught- before  them  as  weii  as  in  B.  R.  but  debt  cannot.— ^ — But  Mich  10  W.  3. 

Holt  delivered  the  opinion  of  ten  of  the  judges,  who  met  at  Serjea.it^s  Inn  upon  fomc  queftions  upon 

ftat.  21  Jac.  cap.  4.    that  a^ion  of   \  debt  I'.es  rot  on  the  5  Elix.  rap.  4,  or  any  pcr.al  Ji.it ute  by  a  torn- 

mm  infurmer  in  a  foreign  county^  but  is  tak-n  away  by  the  ftatute  of  21   Jac.  but  if  the  fail  was  cr^m- 

iritted  in  the  cuupty  ivhere  B.  R.ftiy  then  it  may  be  brought  in  B.  R.  but  not  otherwifc  j  and  denied 

the   cafe  of  Barvks  and  Hughs,  i  Sid.  40c.   i  Vent.  S.    to  be  law.   12  Mod.  223.  the  !<.  u^  v. 

Gail.       ■    '  Carth.  46;.  S.  C.  which  was  an  information  by  the  att  rney  general  on  the  5  &  6  £.  6. 

#ap.  14.  for  fslling  cattle  alive,  within  five  wreks  after  buying  them,  the  court,  on  reading  the  ftatutc 

and  21  Jac.  held,    that  it  being  clear  the  defendant  might  nave  profecuted  at  fcftions  indi^tmenton  the 

f^ituteof  E.  6.  this  cafe  was  reftrained  by  the  exprefs  words  of  21  Jac.  it  being  an  information  by  the 

attorney  general;  and  that  it  had  been  alw^y?  ruled  that  21  Jac.    gives  no  new  jurifdiifkion  to  j>j  ticcs 

cf  peace,  or  of  oyer  and  ttrmlner,  4;c.  where  they  had  none  before,  and  fo  extends  not  to  p*:ial  laws, 

.vhich  can  bcprofc/utcdonly  in  the  fu|.>erior  courts  at  Weftnjinfter  \  and  the  opinions  in  th<^  b).4;i,  that 

debt  on  a  penal  Uw  will  ftill  lie  in  the  fuperior  courts,  are  founded  on  this  reafun,  becaufe  no  fuch  ac> 

tion  can  be  commenced  before  the  feifions,  ornifi  prius,  or  oyer  and  terminer  j  and  the  information  was 

4|Qafhed.         ■!  Salk.   372.  pi.  1,3.  S,  C. 

\  5  Mod.  425.  S.  p.  accordiuirly,  and  feems  to  be  S.  C.  — S.   P.  refolved  by  the  opinion  of  11 
judges.     I  Salk.  373.  pU  14.  Hill,   jo  W.  3.  B.  R.  Hicks's  cafe. 

•[204] 

10.  In  debt  by  a  common  informer,  on  the  2^  H.  6.  cap.  lo.  Comb.  370. 

m  "  M  V  ^V  NT  A  M 

^galnjt  a  bailiff  for  taking  5/.  6d,  on  an  arrejl  on  a  bond.     Attcr  v.  Lun, 

ycrdift  for  the  phiintiiY  it  was  moved,  that  by  the  ftatute  21  Jac,  S.  c.  Holt 

cap,  4.  it  fliould  have  been  brought  in  the  county  where  tlie  talking  .^^- J*  ^'^ 

was,  whereas  the  taking  was  in  Buckinghamfliire,  and  the   ac-  judged  in 

tion  was  brought  in  London.     Adjoraatur.      5  Mod.  225.  Trin.  caic  of 

8  V:  3.  Newnham  v.  Lun,  lu::,:; 

(hit  debt  Uesin  tbii  ceurt,waad  wat  io  adjudged  4ncs  in  the  exchequer ;   that  indeed  Ld.  Hale  aJjudgrd 


r- 
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itothcnffife  in  Nicholses  cafe  ;  but  Holt  did  it  is  Qot  yet  fettled,    Et  adjornatnf.  Nglf.  Ale, 

asS.  tic.  Avrt(t,  pi.  4.  cites  5  Mod.  225.  that  the  plaintitf  had  judgment^  [bat  it  is  not  fo  there*] 
See  pi.  9*  and  the  notes. 

(A.  3)     At  what  Time  brought,  and  what  the  Pr(H 
fecutor  mufl  do  to  bring  Adion. 

I.  37  jB.  3.  18.  T\1RECTS  that  informers  (hall find  fureties. 

•^-^  No  informations^  l^c.  Jball  be  received  orfilei^ 
unlefs  the  informer  make  oath  that  the  offence  ivas  committed  in  thefamt 
county^  and  wthin  a  year  before  thefuit  commenced. 

2.  31  £//z.  cap,  5»  /  5.  All  ahionsyfaits^  indiflmentSy  or  inform" 
attons  on  penal  JlatuteSy  where  the  forfeiture  is  limited  to  the  queen 
onlyy  fballke  compierued  within  2  years  after  the  offence ^  andmtmer^ 
And  all  aElions^  Isfc,  brought  fox'  any  forfeiture  upon  any  penal  fia^ 
tute  madey  or  to  he  made^  (except  the  Jlatute  of  fillage)  the  benefit 
whereof  is  or  Jball  he  limited  to  the  fueen^  and  to  any  other  thai 
Jball  profecutCy  Jball  be  brought  within  one  year  next  after  the  affence 
committed;  and  in  default  of  fuch  purfuit^  the  fame  jballbe  brought 
for  the  queen  within  two  years  after  that  year  ended. 

S,  2.  Provided  that  where  ajhorter  time  is  limited  by  anypenat 
fiatutCf  the profecution  mufl  be  within  that  time, 
Jlinififorma'  j.  Where  the  plaintiff  is  pars  gravata  ht  is  not  retrained  to  a 
ftatu^tTaT  *  y^^  ^^^^^  ^^  offence  committed,  but  fuch  rcftraint  extends  only 
Eiiz.  of  to  common  •  informera  ;  per  cur.  3  Lc,  237.  pi.  326.  Mich.  32 
fraudulent     ^  n^  Eliz.  in  the  exchequer.     Broughton  v.  Prince. 

conveyances    ■     »'•'  *  o 

(y  tiie  party  grieved,  though  trougbt  after  they  ear  y  is  good,  and  not  within  the  flat.  31  Elif.  5*  For 
that  is  to  be  intended  of  common  inforttiers.  Noy  71.' Anon,  cites  it  to  have  been  io  agreed  ia  oa| 
Koiden's  cafe. 

♦[205] 

An  inform-  4.    ^y  Ja^.  j.  cap.  4'f3.  cnafls,  that  no  oj^er Jball  receive  am 

ufingthe  information f  £5"r.  upon  penal  fiatuteSy  until  the  informer  bath  firfl 

trade  of  an  taken  oath  before  fome  of  the  judges  of  that  court y  that  the  offence  was 

ironmonger,  not  committed  in  any  other  county  than  whercy  by  the  faid  injormatiofty 

'  J°\pp^n.  the  fame  is  fuppofed  to  have  been^   and  that  he  believes  the  offence  foas 

tice,  was  Committed   within   a.  year   before  the   information  within   the  fame 

found  for        ^^^„fy^ 

the  plaintiff.  ^ 

]£rrur  vvjs  brought  becaufe  it  does  not  appear  that  the  UCt  was  done  within  a  year  before  the  infonni- 

tion,  which  by   the  ftjtute  of  21    Jac.  the  informer  was  to  be   fwom  to,  before  his  infbrmatioB 

was  received  :  fed  non  allocatur  ;   foi  it  is  no  parcel  of  the  record,    but  it  is  only  a  diredioo  to 

the  ofUcen  that  none  (hall  be  received,  unlefs  he  be  firft  fworn.     Cro.  C.  316.  pi.  S.  Trin.  9  Car. 

B.  R.  Anon. 

So  in  <tn  information  agalnft  the  defendant  for,  Sec,   the  defcndintpfeads  that  the  htfnwerJidmt 

fivear  his  information  ;  and  rcfolved  to  be  no  plea ;  for  although  the  officer  be  punifliable  for  taking  it 

without  oath,  fecundum  flat.  21  Jac.  yet  the  information  is  well  enough  withootit.     Freem.  Rep. 

376.   pi.  4S7.  Mich.  1674.  OaiTeit  v.  Baikervili.— ^3  Keb.  363.  pi.  44.  Garter  v.  Baliu^riil» 

S.  C. 

5.  An  a£bion  on  the  ftatute  of  14  and  15  H.  8.  cap.  5.  againft 
praElifing  phyfic  in  London    without  licencCy  was   brought  for  20 
^  months,  and  exception  was  taken  that  it  was  not  within  3 1  Eliz. 

cap.  5.  f.  5.  but  the  court  held  that  this  wa9  intended  of  popular 
adions,  znA  not  where  parties  have  interefij  as  in  this  cafe,  but  for 
perjuries,  forgeries,  &c.  and  judgment  for  the  plaintiff.   3  Kcb. 

672. 
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671,  pi.  40.  Trin.  28  Car.  a,  B.  R.  the  College  of  PhyCcians 
V.  Needham. 

6.  In  debt  on  the  ftatute  23  H.  8,  [23  H.  6,  cap.  15.^  i^  a  Show.  3f3« 
granger  for  afalje  return  of  a  parliamenUmany  the  declaration  was  Sf^**^  ^* 
fbove  a  year  after  the  billy  but  the  latitat  was  taken  out  within  the  s.  C.  ac! 
year^    Eyre  jf,  held,  that  fuch  informer  is  not  within  the  ftatute  cordingly, 
31  Eliz,  which  extends  .only  where  the  informer  and  the  king,  or  [f^'  ^  **" 
the  king  only,  is  to  have  the  penalty  j  and  that  the  latitat  brought  brought  os 
within  the  year  is  a  fufficient  commencement  of  the  fuit  within  the  cUufe 
the  year,  and  that  the  latitat  here  is  as  an  original,     Gregory  J.  JJjJj*^^  ^^ 
jigrced  to  both  points ;  but  Dolben  J,  dpubted  its  being  within  40/.  ^tot2 
the  31  Eliz.  the  penalty  being  given  feverally  to  the  king,  and  ^H*  ««' 
feverally  to  the  informer.    Holt  Ch.  J,  doubted  if  it  (hould  he  XtrZ'** 
taken  as  a  joint  penalty  for  the  whole  \  and  held,  that  the  la-  cbofeu  and 
titzt  is  no  commencement  of  the  fuit  within  the  year,  within  «<^  returned, 
the  3 1  EJiz,  it  being  a  penal  ftatute  -,  that  here  the  party  might  ^^J^  '"^^^ 
have  fued  by  original)  and  fo  at  no  prejudice,    and  that   the  as  in  default 
trefpafs   kn  tnis  cafe  fliall  be   accounted  from  the  time  of  the  ^/fi^i>p'dh» 
offence  to  the  time   of    filing    the    bill  j    but  judgment   was  }ueAo^!^ 
given   foi:  the   plaintiff  by  the   opinion  of  the   other  3  juftices.  the  party 
Comb.  104.  Trin.  4  W.  &  M.  in  B.  R.  CuUiford  v.  Blandford.     r^^  ^ 

bring  bis  ee» 

tton  within  3  months  after  the  commtncement  of  the  parllamenty  and  if  be  do  not,  then  aty  other  to  havfa 

fbe  off  ion.     And  that  Eyre  J.  held,  that  in  this  cafe  the  king  has  nothing  of  the  penalty,  and  that  the 

informer  here  it  not  within  3 1  £iiz.  bat  comes  in  by  default  of  the  party  grieved  $   that  a  commoa 

informer  within  the  ftatute  is  only  where  he  is  to  have  but  part  of  the  penai^.     Where  the  party  is  to 

ffove  the  vfbo/e  penalty ,  the  3 1  Eli;,   limits  no  time,  no  more  than  it  does  to  the  party  grieved,  and  ''^ 

fo  ii  not  a  common  informer  within  the  ftatute.     Gregory  J.  agreed,  but  Dolben  J.  doubted  as  to  thit 

points     Hoit  Ch.  J.  admitted,  that  if  the  king  were  to  have  nothing,  this  informer  would  be  out  of 

31  EUz*  but  he  thought  that  the  king  here  was  to  have  a  part.  Carth.  232.  S.  C.  accordingly  r 

and  Holt  Ch.  J.  held,  that  where  the  penalty  is  given  to  the  party  alone,  and  none  to  the  king^  it  b 

clearly  out  of   the  ftatute  31  Elit.  the  plaintiff  had  judgment,  but  afterwards  a  writ  of  error  was 

brou^t.— 12  Mod.  27.  S.  C.  accordingly. —i— 4  Mod.  229.  S.  C.  adjudged  for  the  plaintiff; 

and  Eyre  and  Gregory  J.  held,  that  in  this  cafe  by  the  party  grieved  not  fuing  within  the  3  months, 

the  informer  now  ftands  mhis  place.— S.  C.  cited  by  Nevil  and  Powell  J.  thai  in  error  brought  in  the 

fzcfaequer  chamber,  it  was  rsfolved  by  the  majority  of  judges  then  prefent,  that  where  the  informer  is 

to  have  the  whole  penalty,  the  3 1  Eliz.  does  nor  extend  to  it,  becaufe  it  is  not  within  the  words  of  the 

f€k,  and  penal  ^s  are  not  extendible  by  equity.     *  But  fays,  that  Treby  Ch.  J.  and  Powell  jun.  J. 

were  of  opinion  contrary  to  that  judgment;  for  if  the  informer  fhould  be  bound  when  the  queen  tt 

joined  with  him,  he  ihould  much  more  be  fo  when  he  fues  by  himfidf.     Ld.  Raym-  Rep.  78.  Pafch. 

%  W.  3.  in  cafe  of  Chance  v.  Adams.     And  the  reporter  adds  a  nota,   that  Treby  Ch.  J.  Rokeby 

J.  and  Powell  bar.  held,  that  for  the  fdd  reafon  the  judgment  in  the  cafe  of  Culijford  and  Blandford 

ought  to  be  reverfed  5  but  N(;vill  a^d  Powell  juillces  of  C  B.  and  Lechmere  and  Nevili  barons,  held  the 

contrary. 

♦[20(S] 

,    7.    4  fe*  s  3^.  to"  -Jf.  1 8.  Informer  tQ  enter  into  a  recognizance  of 
10/.  to  profecute^  {sfc, 

8.  Upon  view  of  5  Eliz.  4.  where  a  moiety  of  the  penalty  goes  3Salk.3ST. 
to  the  informer,  a  profecution  upon  that  ftatute  muji  be  within  a  '^ccoVdinciy' 
year  by  the  informer ;  but  where  it  is  purely  at  the  fuit  of  the 
queen,  (he  has  two  years,  and  where  the  penalty  is  diftributed 
as  moiety  to  the  queen  and  moiety  to  the  informer,  and  no  pro- 
fecution within  a  year,  the  queen  has  another  year,  and  fhall  have 
all  th^  forfeiture  \  per  cur.  6  Mod.  xao.  the  Queea  v.  Franklyn, 
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(A.  4)   '  Writ  and  Count.     How. 

Tlicl  Dig.     !•   "p\EBT  of  40  s.  the  lurit  was  general^  and  fie  count  was  fffm 

;r8.  lib.  10.         -L/  ^i^/^  ^„j  {leclaredali  thejlatute  of  ajjifes  of  piked  JboeSy  &c* 

cap.  28.  f.  ^^^^  ^^  Jhoemaker  fbail  make  ivith  pike  of'^ore  length  than  2  inches^ 

5,  C*  upon  pain  of  20  s,  viz,  6s,  8  J.  to  tie  plaintiff' who  fues,  6  s.  Zd^ 

to  the  warden  of  the  crafty   and  6s.  8  d.  to  the  king  ;  and  counted 

that  the  defendant  had  made  3  pair  of  fhoe§  with  pHcc  which 

paffed  this  length,  whereof  aftion  accrued  of  40s.  &c.  and  the 

count  was  challenged  inafmuch  as  it  ought  to  be  qui  tarn  pro  ib- 

mim  rege  qrtam  pro  gardianis  illius  artir,  &C.   ^  pro  feipjofeqwiur^ 

and  not  in  his  name  only  ;  and  the  fame  law  in  decies  tantum, 

and  the  like  where  a  fheriff  occupies  his  office  above  a  year.  And 

by  3  or  4  juftices,  the  count  is  good,  and  the  writ  alfo,  but  per 

Danby  Ch.  J.  the  mod  fure  way  is  to  fay  as  the  exception  is 

taken.     Br.  Aclion  Popular,  pi.  5.  cites  5  E.  4.  117  &  118. 

Br.  AAion         2.  Note,  that  writ  of  debt  upon  the  fatute  of  farms  againjl  a 

tute/p!.^4.   /'"'S^j  ^^  writ  (hall  not  be  quod  reddat  to  the  plaintiff  the  fum, 

cites  s.  C.     but  (hall  be  quod  reddat  tarn  nobis  quam  parti ;  and  otherwifc  it 

accordingbrj  ^^i  ^bate.     Br.  Faux  Latin,  pi.  i.  cites  27  H.  8.  23. 

jmd  fays  that  *  '  ^ 

lie  nc«d  noc  rth^rfe  the  ftatute  in  the  writ  ;  hut  that  if  he  does  it  n  never  the  worfe.        '    Tbd» 

Dig.  tiS.  lib.  xo.  cap,  ^%^  i,  13.  cites  S.  C.->— — «~z  Hawk.  Pi.  C.  267.  cap.  26*  t.  21.  S.  P. 

aKCordingly, 

« 

fc'  n '  ^*^K  3*  ^*  brought  an  aftion  againft  B.  forfmng^  together  with  C 
J.  who^took  '^  ^^^  r<?//r/  of  admiralty  for  a  thing  done  upon  the  land  upon  the  fta- 
a  difference  tutes  of  R.  2.  and  H.  4.  and  the  writ  was,  ad  refpondendum 
T^f*^  ^  tarn  pro  domino  regi,  &c.  quam  A.  reciting  the  ftatutes ;  and  in 
fiunJed  upvn  ^^  couclufion  of  the  rccital  he  faid  quod  talis  profecutor  in  ruriM 
a  contempt^  odmirall*  incurr*  poena m  erga  dominum  regem  t!3*  reginam  nj^nc  lo/» 
or  upon  a  and  counted  accordingly  againft  B;  only,  with  ^  fimul  cum pra£89 
^  dcels  C.  profecutus  eji  £5*  implacitavity  viz.  ftngulariter^  B.  demurred 
tantum  the  upou  the  writ  and  count,  ift,  becaufe  the  action  was  brought  by 
bc"i  the  ^^  ^^"?^  ^"^  ^^  party  jointly ;  2dly,  becaufe  it  was  againft  B.  only, 
tarn  quam;  whcre  13.  Cmul-cum  C.  impleaded  him.  In  this  cafe  was  pro- 
and  that  fo  duced  tlic  precedent  of  the  lord  Riche's  case  of  Swanton  v. 
this  cife  for  ^^LLET,  ALIA?  WiLLET,  whcre  two  Were  fucd  in  the  admiralty, 
fuing  in  the  and  onc  only  brought  aciion  without  ihewing  the  death  of  his 
admiralty,  companion,  and  *  it  was  qui  tarn  pro  rege  quam  pro  feipfo,  &C. 
Sofe "/«     See  D.  159.  b.  pi.  37,  38.  Pafch.  4  &  S  P-  &  M.   PointeU's 

the  a^ion      Cafe. 
lA'as  upon  a 

contempt,  and  not  for  a  duty  ;  but  that  in  action  upon  the  Jiatute  of  apparel,  as  the  principal  afis 
there  was,  the  aftion  was  given  upon  a  duty  accruing  by  fcrfWrure^  and  the  (Vatute  made  it  fertnd, 
viz.  one  part  to  the  queen  and  the  other  to  him  th^tt  w  )u!d  [\ic  j  and  therefore  he  thought  that  io  that 
cafe  the  writ  ^Uj^ht  not  to  be  ad  icfponHcnvlum  t^D  nobij  t^uam  to  the  i^atty.  Brown  J.  to  the  fame 
purpofe,  but  Wal/h  ^Qd  Weilon  J.  denied  it.  Mo.  63,  64.  pi.  175.  Trin.  6  Eiiz.  Anon.  P4*  ^* 
pi.  30.  S.  C.  •  • 

I  *°7  4^      4.  If  an  information  contains yl^-y^r^/  offences  againft  a  ftatute, 
ai)dyo;«^  of  them  be  vicll  laidy  and  others  dtfe3ivcy  the  infojmer 

©ay 
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may  have  judgment  for  to  much  as  is  well  laid.    See  Cro.  J, 
104.  pi.  40.  Mich.  3  Jac.  B.  R*  Woody's  cafe. 

5.  The  plaintiff  in  an  information  demanded  the  moiety  for  him" 
felfy  but  faid  nothing  of  the  kin^s  moiety.  Exception  was  taken 
thereto,  but  difallowed ;  for  all  the  precedents  are  fo,  and  the 
informer  put  firft  to  pray  his  own  moiety.  Jo.  156.  157.  pi.  1. 
Pafch.  3  Car,  B.  R.  Bedoe  v.  Alpe. 

6.  In  debt  on  a  penal  ftatute  the  writ  was  precipe  L.  quod  red-   In  *  affiflU 
dat  noKs  £5*  S.  qui  tarn  pro  nobis  quam  pro  feipfo  fequitur^  &c.     The  ^"lil^"* 
defendant   pleaded  quod  ipfe  non  debet  prafato  S.  qui  tam^  Iffc.  nee  juftUc  cf 
aliquem  ifide  denarium  in  forma  qua^  &c.     It  was  objefled,  that  f*'^^' ««  '^ 
the  writ   and  declaration  was  not  anfwcred ;  for  that  the  plea  ^^^"Jj^ 
{hbuld  have  been  as  the  demand  is,  viz.  quod  ipfe  non  debet  which  gives* 
difto  domino  regi  &  prsefato  S.  qui  tarn,  &c.  which  the  court   '<:0*«  ^o'- 
regarded  the  rather  becaufe,  the  ftatute  of  jeofails  excepts  penal  ^^iJ^  ^ 
ftatutes.     Hob.  327,  328.  pi.  401.  Scot  v.I^awes.  the  king, 

and  one  t» 
the  informer,  the  count  was  unde  a£Uo  accrcvit  for  lool.  to  the  king  and  himfelf.  The  defendant 
pleaded  non  debet  the  faid  ico  1.  to  the  informer,  nee  al'iquam  inde  parceliam  Sc  dc  hoc  ponit  fe  fuper 
patriam  Se  prsedidius  K.  (the  informer)  fimiliter.  It  was  moved  that  the  ilTue  is  misjoined,  it  being 
only  between  the  informer  and  the  defendant  ^  and  fo  the  plea  is  non  debet  to  the  informer,  without 
mentioning  the  Icing.  And  the  court  was  clearly  of  that  opinion,  and  that  a  repleader  ought  to  be 
awarded.      Vent.  122.  Pafch.  23  Car.  2.  B.  R.  Reynell  v.  Heale. 

[*  This  in  the  ftate  of  the  cafe  is  mentioned  as  an  information,  but  Is  afterwards  exprefsly  fuld  to 
have  been  an  action  qui  tam.]'»2  Keb.  788.^  pi.  22.  S<  C.  and  calls  it  an  a&ion,  and  that  a  re> 
pleader  was  awarded.  -  2  Hawk.  PI.  C.  266.  cap.  26.  f.  20.  fays  it  feems  to  be  fettled  at  this  day 
that  it  is  in  ele^ion  of  him  that  brings  an  aAion  on  a  penal  ftatute,  which  gives  one  moiety  of  the 
forfeiture  to  the  king,  and  another  to  the  informer,  either  1^  have  a  writ  ajjainil  the  defendant  quod 
reddat  domino  regi  &  A.  B.  qui  tarn,  &c.  quas  el  debet,  or  to  have  ft  quod  reddat  A.  B.  qui  tarn,  Arc. 
quas  ei  debet  ^  and  that  whether  the  writ  be  in  the  one  form  or  the  other  it  is  well  purfued  by  a  decla- 
ration in  the  name  of  the  plaintiff'  only. 

R.  fummonitus  fuitad  refpondend'  S.  qui  tam  pro  domino  rcge.  Sec.  <fuoA  reddat  d'l&o  domino  regif^ 
S.  qui  tcniy  (Sfc»  lo/.  znd  dcc/aret  <lf  fdurg  ttv(>  horfts  in  Smiibjicld  not  toi/ed,  contrary  to  ^i  Elizi,  by 
which  he  forfeits  two  fcver.il  fums  of  5I.  per  quod  actio  accrcvit  di£to  domino  regi  &5.  qui  tam,  &c. 
tel  eorum  alten.  The  defcadant  pleaded  non  deier  pr^Ji&o  S^^ui  tam^  &c»  the  fiHd  10/.  or  any  part 
thereof*  The  jury  found  that  he  owes  the  icl.  it  was  moved  that  here  was  no  iiTue,  or  not  wdl 
joined,  the  demand  being  of  lol.  due  to  the  king  and  S.  qui  tam,  &:c.  and  the  iflueis  non  debet  to  S. 
only.  But  it  wasanfwered,  th<4t  the  fummuns  ad  refpondend''  is  to  S.  qui  tami  &'c.  only,  and  that  the  d; 
placitoquod  reddat  might  have  been  fo  too,  and  cites  Co.  Ent.  363.  b.  Rad.  Ent.  43c.  (bis)  and  207. 
b.  where  the  fummons  is  ad  erpondend'  regi  &  parti  qui  tam,  &c.  and  fo  the  (fntrics  are  in  fevcrjl 
formsy  and  all  good  j  that  the  debt  is  intire  to  the  king  and  the  party,  fo  that  if  he  owes  lo  the  parry 
he  muft  necelTarily  owe  to  the  king,  and  it  being  found  that  he  owes  to  the  party,  he  tonfequently 
owes  to  the  king  too,  and  the  plea  is  non  debet  the  debt  or  any  part  of  it;  and  as  to  the  iflue  it  ariies 
Upon  his  own  default,  and  therefore  (hall  not  take  advantage  thereof)  and  if  it  be  a  djicontinuance  it 
is  cured  by  the  (larute  of  32  H.  8.  by  the  vcrdidt  j  whereupon  the  plaintiff  had  judgment.  3  Lcir» 
374.  Mich.   5  W.  &  M.  io  C:  B.  Sedgewick  qui  tam,  tec.  v.  Richardfun* 

8.  In  debt  on  a  penal  ftatute  for  120I.  for  abfcnce  from  church, 
the  declaration  was  per  quod  aEtio  accrevit  eidem  domino  regi  v5* 
L.  F.  qui  tam f  life,  ad  habendum  the  faid  120I.  the  defendant  de- 
murred pro  eo  quod  declaratio  ipfius  L.  minus  fi^fficiens.  See.  ad 
ipfum  L.  qui  tam,  &c.  verfus  ipfum  T.  (the  defendant)  nianu- 
tenendum,  &c.  unde  petit  judicium.  And  that  the  faid  L.  qui 
tam,  &c.  ab  aftione  fua  prxdifta,  &c.  praecludatur.  L.  joined 
in  demurrer.  Per  cur.  this  is  merely  the  fuit  of  the  party  ;  for 
though  the  writ  be  quod  reddat  domino  regi  and  the  informer j  yet  it 
is  prefumed  for  himfelf,  he  being  as  the  original  party  only ;  for  [  208  J 
fhc  ftatute  appoints,  that  no  protection  or  wager  of  law  (hall  be 

therein ; 
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therein;   and  the  pleading  here  Ihews,  that  the  plahitil^L«T« 

(hall  maintain  his  adion ;  and  that  the  declaration  is  not  fuffi* 

cient  to  compel  him  to  anfwer  the  informer,  and  mentions  nodiing 

of  the  king.    And  the  replication  and  joining  in  demurrer  is  only 

by  the  informer,  viz*  that  it  is  not  fuffictent  to  bar  him  of  his 

aftion*     Cro.  C.  ip,  ix.   pL  i,  Trin.   i  Car.  C.  B*  Faringtoxi's 

cafe. 

fi.  C.  D.  p.  Debt  was  brought  upon  liicjlatute  14  //•  8.  5.  for  prafiif- 

'^9'  ***,       ing  phyfic  in  London  contrary  to  that  aft,  and  the  writ  was  quod 

2j,  reddat  domino  regi  (5*  pr^tdenti  col/egii  bf  com,  facultat,  medicof^ 

icing  an       London  qui  tam  pro  domino  rtge  qwtm  pro  feipfi  feqt^itnr  60  L  quas 

iT^moft^*^'  #if  debit ;  and  the  declaration  was  in  the  name  of  the  faid  prcii- 

ircquently      dcnt  qui  tam  pro  domino  rege  quam  pro  ieipfo  fequitur,  &c. 

brought  fo,    It  was  among  other  things  affigncd  for  error,  that  the  writ  was 

rorocrimcs     *"  '^^  name  of  the  king  and  the  prefidentj  and  the  declaration  was  in 

the  other       the  name  of  the  informer  alfo.     But  per  tot.  cur.  the  vrit  and  dc- 

wty.  And    claration  are  good ;  and  though  fome  precedents  are,  that  upon 

conceived  it  ^  pcHal  law,  the  writ  was  to  anfwer  tfie  informer  qui  tam  pro 

to  be  good    feipfo  quam  pro  domino  rege  fequitur^  yet  they  thought  the  more 

both  waya.    proper  and  better  way  for  the  writ  was  to  anfwer  to  the  king 

pL°i.  s?C.'  *"^  ^^  informer;  for  the  debt  is  given  to  them  by  moieties;  and 

inB.R.—    therefore  it  is  not  fo  proper  to  demand  all  for  the  informer,  but 

pi^r^^ii    ^^^  ^^  ^^"S  *^^  ^^^  informer  to  \i2\t  judgment  fcveral for  moieties  f 

'  5J5.     '  and  fo  is  Partridge  and  Crocker's  cafe  in  the  Commentaries ;  and 

f.  2o.  fays,   affirmed  judgment  in  C.  B.  Jo.  261,  262.  Trin.  8  Car.  B.  R* 

U^dMbt^l    CoUege  of  Phyficians  v.  Butler. 

whether  there  be  any  neceffity  that  either  the  writ  or  count,  in  any  fuch  aAion,  do  cxpiefs  that  it  ii 
brought  by  or  for  the  king,  as  well  as  the  party  \  and  that  there  h  a  precedent  (Raft.  £nc  ^^^  pi.  3.) 
of  fuch  a^ioa  brought  in  the  king^s  name  by  A.  B.  qui  pro  feipfo  in  hac  parte  fequitur;  but  that  it 
items  agreed  that  every  information  muft  be  in  this  form,  viz.  that  the  informer  tam  pro  dsraino 
lege  quam  pro  feipfo  fequitur^  even  vAuxc  it  is  brought  on  a  iHtute  which  gives  one  third  part  of  the 
penalty  to  a  third  perfon. 

«  If  a  ftatute  be,  that  one  ihall  forfeit  5 1.  to  the  king,  and  5  I.  to  the  party  that  wIH  fuc,  tfaefe 
are  clearly  feveral  duties,  and  thereupon  Jeveral  anions  lic$  per  Brown  J.  Mo.  64.  pi.  175.  Tria. 
6  Elis.      • 

S.  C.  and  p,  When  it  IS  by  information  it  fhall  be,  that  the  informer  inform 
^^^'  fi""  ^*^  *^*^^  ^^^  ^'"^M'    Jo-  ^^2.  in  S.  C. 

always  lb.    Cio.  C.  256.  and  cites  Pi.  C.  77.    New  Book  of  Entries  160.    Old  Book  of  Entski 

10.  Wh^re  zftatute  gives  one  third  part  to  the  poor^  and  debt  is 
brought  qui  tam,  and  demands  the  penalty  for  the  king  and  the  in* 

former i  but  fays  nothing  of  the  third  part  to  the  poor^  yet  it  is  well 
enough  ;  for  it  being  an  aflion  of  debt,  the  poor  cannot  fue,  but 
their  part  ihall  be  fevered  in  the  judgment  5  but  iri  an  information 
it  may  be  pro  domino  rege,  pro  feipfo  &  pro  pauperibus.  Sed 
adjomatur.  2  Keb.  820.  pi.  30.  Mich.  23  Car.  2.  B.  R.  Dick- 
infon  Y.  Clare. 

1 1.  Debt  upon  the  ftatute  for  not  coming  to  church,  and  con- 
cludes per  quod  aflic  accrevit  eidem  domino  regi  t5*  quet^  ad  exigent 
i^  hahend\  The  exception  after  judgment  was  taken,  that  it 
ought  to  have  been  only  (kSio  accnvit  eidem  the  plaintiffs  qui  tom^ 

\  1 1  &c. 
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'Src.  and  not  ezigend'  &  habend'  for  the  king  and  hinAfdf.  Sed 
non  ailocatur ;  for  upon  fearch  of  precedents,  the  court  were  all 
of  opinion,  that  it  was  good  either  way*  %  Mod.  100.  Trin.  28 
Car.  2.  in  C*  B*  Anon. 

12.  An  a£lion  qui  lam  was  brought  on  a  penal  ftatute,  which  Skin.  83. 
gave  the  forfeiture  thus,  viz,  one  jd  part  to  the  king,  one  to  the  pi»»5-s.C. 
informer^  and  one  to  the  poor  of  the  parifli  where  the  offence  was  Accordingly, 
committed.     The   declaration  laid  the  offence  in   the   city  of  —2  Show. 
Briftol  generally,  without  faying  in  what  parifli ;  and  upon  ex-  **^'?[v 
ceptioa  taken,  the  court  held  it  ill,  and  *  judgment  quod  querens  &^s,  pl 
nilcapiat,    2  Jo.  226.  Mich.  34  Car.  2.  B.  R.  Powell  v.  Weekes. 

13.  In  debt  brought  on  the  ftatute  for  felling  wine  without  li-  Carth.  216. 
ccnce,  the  declaration  was  quod  aim  he  foliy  &c.  contra  formam  ?•  c.  «i- 
ftatuti,  without  reciting  the  ftatute.     Adjudged  well  enough,  \i  ^^^^^ 
being  in  an  aftion  of  debt;  but  it  would  be  othenvifc  in  an  in- 
formation;  per  tot,  cur.    Show;  337.  HilL  3  W.  &  M.  Maliack 

qui  tarn,  &c.  v.  Sparing. 

1 4.  The  conclufion  of  aftion  qui  tarn  was,  et  inde  producit  feBam 
generally,  without  faying,  tarn  pr9  domina  regina  quam  pro  fe'tffo. 
But  refolved,  that  this  mud  be  fo  underftood,  and  precedents 
being  both  ways,  the  judgment  was  a  refpondeas  oufter.  10  Mod*' 
253.  Trin.  13  Ann.  B.  R.  Walter  and  Laughton. 

(A.  5)  Proceedings  in  fuch  Adions,  and  Inform- 
ations. 

I.  iNformation  was  made,  that  where  none  Jball Jbip  wool  to  anf 
*  place  but  to  Calice  there  had  the  defendant  Joined  to  2).  by 
whicii  he  prayed  the  3d  part  of  the  forfeiture,  according  to  the 
ftatute-,  and  the  beft  opinion  there  was,  that  tvhere  a  penalty  is 
gi^}en  to  the  party  ivhofues,  &c.  by  penal  Jlatute,  there  if  no  aBion  be 
given  to  him f  he  Jhall  have  infortnation  in  the  exchequer ^  and  Jbalt 
recover  his  part.     Br.  Surmife,  pi.  25.  cites  37  H.  6-  4. 

2.  Nota,  that  the  king  cannot  be  ncnfuit.     Br.  Nonfuit,  pi.  68.  *•  P»  ^f- 
cites  25  H.  8.  but  fays,  it  appears  in  the  Book  of  Entries,  that  an  pi^^^^^^ 
informer  qui  tarn,  or  plaintiff  in  a  popular  a£tion  may  be  nonfuit.    cites  the 

3.  18  Eliz.  5.  A  fpecial  note  Jhall  be  made  of  the  day  and  year  Book  of  En- 
of  exhibiting  the  information,  and  the  fame  Jhall  be  taken  to  be  of  ^*"* 
record  from  that  time,  and  not  before  ;  and  until  then  no  procefs  Jhall 

be  indorfed  ;  and  upon  the  procefs  pall  be  indorfedas  well  the  informer's 
fsame  as  the  Jlatute  upon  which  the  information  is  brought,  upon  pain 
£^40/.  to  be  paid  by  the  clerk  making  out  procefs  in  other  manner^  t9' 
be  divided  between  the  cro^vn  and  the  party  grieved. 

Every  informer  upon  a  penal  Jlatute  Jhall  exhibit  his  fuit  in  proper 
perfon,  and  profecute  the  fame  by  himfdf  or  his  attorney  by  information 
or  original  aBion  only,  without  ufing  a  deputy* 

4.  29  B.lix,  5.  An  appearance  to  be  accepted  in  a  profecution  on  et 
penal  Jlatute, 

5.  Note,  an  aBion  upon  5  j&//z.  cap,  14.  was  brought  (or  forging 
tf-xci  obligation ;  and  upon  not  guilty,  it  is  found  for  thr  defend-. 

ant. 
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ant;     And,  upon  the  motion  of  Hitchman,  it  was  Ofdd[^.K]f* 
the  Court,  that  judgment  fliould  be  (laid,  becaufe  the  a£lion  id 
hvugit  only  in  tie  name  of  the  partj^  and  not  tarn  quam  pro  dom^^ 
rege,  &c.  Noy  134.  Anon* 

6.  When  an  a^on  is  brought  on  %  penal  Jtatute^  where  part  U 
given  t9  tie  king^  and  part  ta  the  party^  profecuting,  ^  there  upon  the 
joining  of  iffuey  and  in  the  venire  facias  it  muft  be  faid,  qui  tarn 
pro  domino  rege,  &c.  and  it  isthe  common  courfe  to  enter  the 
party  qui  tarn  pro,  &c*  but  when  the  king  is  only  named  (as  an 
offence  againil  the  king  and  the  party)  and  tlie  king  is  mt  to  haw 
any  part  ofthefum  recovered^  but  only  tO  have  a  fine,  there  neither 
in  the  iflue,  nor  in  the  ven*  fac*  is  any  mention  of  qui  tam, 
&c.  Cro.  Car.  336*  Mich.  9  Car*  B.  R.  and  fo  a  judgment  in 
C.  B«  was  affirmed.     Anon*  . 

7*  A  nvrit  of  error  lies  in  the  exchequer,  upon  a  judgment  in 
an  aftion  of  debt  tarn  quam,    notwithftanding  the   words  in 
C  210  ]    the  ftatute  of  27  Eliz.  8.     Raym.  275.  Pafch.  31  Car.  2.  in  the 
exchequer,  Scot  v.  K|iapton« 

8.  An  uiformation  filed  tuitiout  recognizance  entered  into  by 
the  party  is  ill,  but  the  court  cannot  take  it  off  the  file*  12  Mod* 
154.  Mich*  9  W.  3.  the  King  v.  Lambert. 

9.  When  ^Jtatute  gives  a  penalty  to  be  recovered  before  juftlces 
of  peace,  and  prefcribes  no  method^  it  ought  to  be  by  bill  \  per 
Holt  Ch.  J.  2  Salk.  606.  p].  4.  Mich.  2  Ann.  B.  R.  Anon. 

,  lo.  In  an  a£lion  qui  tam  the  plaintiff  not  being /o  he  founds  the 
defendant  moved  that  proceedings  Jkould  he  flayed  till  the  plaintiff  would 
givefecurity  to  pay  co/ls  in  cafe^  &c.  But  tlie  CQurt  would  not,  but 
granted  a  rule  to  (hew  caiife  why  proceedings  (hould  not  ftay  till 
the  plaintiff  came  home  ^  and  Lee  Ch.  J.  cited  a  cafe  of  Oi.den 
V.  Laurence,  Hill.  9  Geo.  2.  in  an  adlion  qui  tam  for  ftlling 
.  cattle,  where  the  court  granted  fuch  a  rule  till  the  plaintiff  could 
be  found,  but  denied  the  motion  as  to  giving  fecurity.  Midu 
13  Geo.  2.  B.  R.  Jaques  qui  tam  v.  Gofton. 

(A.  6)  Pleadings  In  A£tlons  on  Statutes^ 

I.  iNformation  upon  xkc  flatute  of  liveries^  that  A,  B.  fuch  a 
day,  year,  and  place  gave  to  C  Z).  a  piece  of  cloth  to  make  a 
gown^  and  he  there  the  fame  day  and  year  received  it,  and  made  thereof 
a  gown,  and  t/fed  it,  Mordauut  faid  there  are  feveral  ftatutes  of 
liveries,  and  you  have  not  counted  upon  which  flattite  the  inform^ 
ation  is  made,  and  yet  well  per  cur.  for  the  beft  mail  be  taken  for 
the  king.  Mordauut  faid  you  have  not  rehearfedtheflatute  in  the  ifp* 
formation ;  as  in  wafte  againft  tenant  for  term  of  life,  or  termor, 
he  {hall  rehearfe  the  ftatute,  contra  againft  tenant  in  dower,  or 
guardian  in  chivalry ;  for  prohibition  lies-  againft  them  by  ^ 
common  law ;  for  thofe  ftatutes  are  made  by  the  law.  Contra 
of  leafe  for  life  and  years.  £t  non  allocatur;  foe  at  the 
common  law  debt  did  not  lie  againft  adminiftrators,  but  it  lies 
now  by  ftatute,  and  yet  the  ftatute  is  not  rehearfedj  &c.  and  for- 

medon' 
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m^doil  nor  quod  ci  defoTccat  do  not  rehearfe  the  ftatute;    for 
.  fpeciai  form  of  writ  is  given  by  the  ftatute*     Fairfax  faid  it  re 
material  to  allege  the  place  where  the  gown  was  wore  j  but  Conifby 
faid  it  fliall  be  intended  in  the  place  where  it  was  received  \  as  in 
trefpafs  of  goods  quod  cepit  &  afportavit  both  ihall  be  intended 
in  the  place  where  the  firit  taking  was  alleged.     And  fo  in  tref- 
pafs of  aflault  at  D.  &   ipfum  verberavit    &  maletra£lavit,   all 
ihall  he  intended  in  the  firft  places  and  yet  it  may  be  that  it  was 
at  divers  places^  and  others  e  contra  j  for  thofe  (hall  be  intended 
at  one  and  the  iame  place  and  time  ;   but  the  receipt  may  be  in 
one  place   and  the  wearing  in  anotlier  place  \  as  where  a  man 
fells  a  thing  with  warranty,  all  fhall  be  intended  in  one  and  the  ' 
fame  place;  for  if  the  warranty  was  made  after  the  buying,  it  is 
void.     £t  adjornatur.     Br.  Surmife,  pi.  27.  cites  5  H.  7*  17. 

2.  In  debt  for  taking  of  a  favage  contra  formam  Jlatiitiy  the  de-  Br.  Dettc, 
fendant   va'x^  ^^t-sA  nihil  debet  per  patriam  ;  per  Tremail  and  Fi-  **.'* 'V'V 
tietix,  notwithftanding  that  it  be  founded  upon  a  ftatute;  for  it  i^ct gh\lty\% 
is  not  only  upon  the  Jlatuiej  hut  upon  the  Jiaittte^  and  upon  matter  in  a  good  pic* 

faa.     Br.  Iffues  Joines,  pi.  23.  cites  21  H.  7.  14.  '^^^ 

3.  And  in  maintetmnce  the  defendant  may  plead  mn  manutenuit  per  can    ' 


or  notgfiilty.     Br.  Ifliics  Joines,  pi.  23.  cites  21  H.  7^  14.  Cirth.  2f9« 

4.  And  in  forger  de  faits  he  may  fay,  that  ne  forga  pas^  or  not  [  211  ] 
fuihy^  and  yet  thev  are  founded  upoin  ftatute.     Br.  Iffues  Joines,  ^*fj-  5  ^» 

pi.  23.    cites  21  H.   7.  14.  R.  Uonard 

5.  But  in  debt  upon  efcape  againjl  the  warden  of  the  Fleets  or  in  quitam^fcc. 
debt  upon  recovery  of  damages  it  is  no  plea  as  it  is  raid,  quaere  ;  *•  ^^^^ 
for  they  were  in  doubt  of  the  iffue,  and  Rede  contra,  and  that  it 

is  no  plea.     Br.  Iffues  Jpines,  pi.  23.  cites  21  H.  7.  14. 

6*  Where  information  is  put  in  the  exchequer  upon  a  penal Jlatute^ 
and  the  defendant  makes  bar  and  traverfes  the  plea\  there  the  king 
cannot  waive  fuch  ijfue  tendered  and  traverfe  the  former  matter  of 
the  plea,  though  he  may  upon  traverfe  of  office  and  the  like, 
where  the  king  is  fole  party,  and  entitled  by  matter  of  record  ; 
for,  upon  the  information,  no  office  is  found  before,  and  alfo  a 
fubje^  is  party  with  the  king  for  recovery  of  the  moiety,  &c. 
per  Whorwood  attorney  general.  Br.  Prerogative,  pi.  1 16.  cites  . 
38  H.  8. 

7.  21  Jac.  I.  cap.  4-/4.  enafls,  that  if  any  information  fiall  '«.  «^'ort 
be  brought  for  any  offence  againfl  any  ptfial  law^  either  by  the  kingy  or  felling  winc» 
by  any  other ^   or  on  the  behalf  of  the  kifig  and  any  other ^  it  fhall  be   by  fiaud, 
tavfulfcr  fuch  defendants  to  plead  the  general  iffue ^  arid  to  give  fpeciai  ^^^^  ^l^l^^ 
matter  in  evidence,  party  waircd 

^t,  vtA  f.k.uUd  31  E/7«.  cap*  5.  that  It'ing  en  a  pmal  htv,  it  muji  he  tn  a  year,  bccaofc  this  being 
drtt,  and  not  an  information,  he  ctuld  not  cake  the  general  iiruc;  but  per  Hales  Ch.  J.  fince  21  Jac. 
cap.  4*  thii  may  be  ^iven  in  evidence  as  well  in  debt  at  in  infortnation,  which  the  court  agreed  ex 
m-Jllonc  Winn'mgton  to  accept  the  plt-a,  and  the  piriie?  agreed  to  accept  general  ifl'ue,  this  being  fof 
new  ftorrs  without  account;  but  in  adlion  for  the  Jul)  it  is  not  within  the  itatutc  on  ni!  debct^  and  in 
iufbrmaifon  for  f«ifure  non  importara  fucrunt,  contra  forni*  l^at'  is  not  the  general  ilTuc,  a«  in  other 
JAforniatloDS  it  it,  or  nil  debet  at  pleafure,  2nd  {>oih  ilatutes  extend  Co  all  penal  laws,  a  K«b.  059* 
pL  It.  Hill.  23  &  14  Car.  2.  B.  R.  Barleigh  v    Child. 

8.  Information  qui  tarn,  &c.  a^mnjfajuficeofpeacefor  100/. 
fornegle^ing  upon  amplauit  to  luppref  a  a^nvenSicle'j  the  defendant 

pleaded 
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ffkaded  non  iehet^  &c.  to  the  infwrmiry  isf  di  hoc  pomtji/tgperfatfiiiki 

tbfpradiiP  (the  informer)  Jniiliter ;  and  the  informer  had  a  verdid^ 

but  it  was  moved,  that  the  iifue  was  not  well  joined,    becaufe  k 

was  between  the  informer  and  defendant,  wkhtoa  mentiafting  the 

king,  whereas  the  2£k  gives  a  moiety  of  the  forfeiture  to  the  kingi 

and  the  court  was  clearly  of  the  fame  opinion.     Vent.  laa.  PaiicL 

'      23  Car.  2.  B.  R.  ReyneU  v.  Hele. 

Debt  qui  9.  An  adiOQ,  qui  tarn,  &c.  was  brought  in  the  court  of  B«  R^ 

tun  againft   ^^  defendant  pleaded  in  abatement,  thta  be  is  an  attorney  in  At 

of  C.  B!"for  court  of  C,  jB.  and  ought  not  to  befued  out  of  that  court.     Upon  i 

ezercirmg      demurrer  the  court  inclined,  that  the  plea  was  a  good  plea ;  ixst 

t^dJ^^UF  ^*^°^g^  ^^  '^^S  "^*y  tring  his  aAIon  in  what  court  he  pleafes, 

lon^tb^   yet  the  a&ion  qui  tarn  is  a  popular  aAion,  and  brought  by  the  in- 

one  year;  he  former  qui  tam,  and  therefore  they  inclined  to  allow  the  plea# 

^^:    HUl.  6  W.  B.  R.  L.  P.  R.  7. 

and  it  was  aHowed  without  making  defence.  Cumb.  ^9*  Hil).  6  W.  3.  B.  K«  Kirkham  ▼• 
"Wheeler.  ■■■  1  in  a^on  of  debt  on  a  penal  ftatute  an  attorney  may  have  his  privilege,  bot  not  iaas 
infozmation.    Skin,  549.  pU  xo*  Tfin.  6  W«  &  M*  B.  R*  Baker  v.  Dunoomb. 


(A,  7)  Qui  tam,  &c.     Bar  or  Bifcharge.     What. 

MttttftBi     I.  TTC/HERE    the  king   pardons    the   party  pending  the  JUtj 
kSng  par-  VV    ^^3  jg  g^^^  againft  the  king  for  his  part,  hut  it  is  net 

£iV^AT"r  ^^  ^i^^^  *  ^*^  P^^^y  f^  *^  P^^  *"*  decies  tantum,  &c.  which 
fuit  taken,  '^  are   populaif     Br.  Charters   de  Pardon,   pL  Z4»  cites  37  H« 

there  this       6.  4.  • 
ihaU  ferve  ^  . 

againft  bim  and  all  parties  ;  note  the  diferfity.  Ibrd..  ■  Br.  Sanaifey  pi.  25.  cites  S.  C.  ■- 
Before  aSi9n  hr$nght  the  king  may  far  Jon  the  penalty,  but  contra  after  the  aJEfkn  brought  }  for  thai  tiie 
party  is  intitied  to  his  proper  debt.  Br.  Charters  de  Pardoo>  pl<  3S.  cites  z  H.  7.  3.  ■  Br.  Re« 
ieafesy  pi.  41.  cites  S.  C.  accordingly^  and  fays^  quod  nota.  Br.  A^ons  Popolar,  pi.  4.  cites  S.C« 
Hsfd.  199.  Arg.  cites  S.  C> 

2*  If  the  party  in  decies  tantum  releafes  to  them  all  oBions,  yet  1 

ftranger  who  brings  decies  tantum  (hall  not  be  barred  by  his  ic- 

leafe,  but  if  the  king  pardons  it,  there  all  parties  ihall  be  barred. 

Br.  A&ion  Popular,  pL  7.  cites  5  £.  4.  2,  3. 

The  words         3-  4  H.  7.  cap*  20.     Recovery  in  aBion  popular  by  cam  JhaB 

of  this  fta-    ig  no  bar  in  an  action  fued  for  thejume  thing  bona  fide. 

tute  being  ^        ./  •/  o  ^ 

general,  the  party  may  arer  the  covin  generally ;  per  Molinenx  J.   PI*  C.  49.  b.  50.  a. 

The  plaintiflF  bona  fide  infuch  aSHon  may  aver  that  the  recovery 
nvas  had  by  covin,  or  that  the /aid  other  plaintiff  was  barred  by  covui. 
And  if  the  covin  be  founds  the  plaintiff  bona  fide  Jball  have  recovery 
and  execution. 

No  releafe  of  a  common  petfon  made  to  the  defendant  Jball  Sfcharge 
.     an  a^ion  popular. 

Provided^    that  no  coUuCon  is  in  this  cafe  averrable  ^here  the 

point  of  the  fame  aElion^  or  the  collufton  itfelf  hath  been  tried  by 

vcrdift. 

Xe.  119.pl.  ,    ^.  In  information  on  .the  ftatute  of  ufury 'qui  tam,   txc.    the 

xi4ed  ac^^  *  fueeiis  attorney  entered  a  non  vult  profequi^  which  was  pleaded  in 

bar 
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V>aragamft  the  infonner  for  all ;  but, per  tot.  cur.  fuch  entry  if  no  «»rdingiy.— 
iar  to  tie  party  f  and  faid,  that  Anderfon  and  Man  wood  upon  con-  ^'  the  w^ 
feifeiicc  were  of  the  fame  opinion ;  for  fince  the  law  gives  the  party  porter  n 
the  moiety,  the  queen  cannot  difcharge  it.     Cro.  £.  138.  pi.  13.  ^^P*  ^'J-  ^* 
Trin.  31  Eliz.  B.  R.  Stretton  v.  Taylor.  t  JrV^'^" 

CASE,  as  adjudged  accordingly.  Trin.  31  Elii.  B.  R,  Stretton  v.  Taylor  ;  and  tl.at  if  the  cit.  gen. 
pleads  a  fpecial  plea,  though  the  ufe  is  for  the  attorney  general  co  reply  alone,  yet  \f  he  wiU  not  repiy  or 
profircute  for  the  king,  the  informer  xniyfor  his  part;  for  by  commencing  the  luit  Ik  has  made  iue 
popular  i6kion  his  own  private  aikion,  which  neidker  the  kin^  i;or  any  other  can  reiealc  as  to  his  intc- 
reft,  and  the  condemnation  oraci^aittal  of  chc  party  at  his  fuir.  ,&  a  bar  to  ail  perfons,  and  alfo  i'^  the 
king;  and  yet  the  king  in  ail  die fe  cafes  may,  before  any  a<flioa  comrntnced,  pardon  and  rcicafe  it, 
and  thiftlhaU  be  a  bur  to  all  perfon^;  and  this  diilerence  was  granted,  and  denied  by  none.  Cro.  £• 
138.  pi.  13,  S.  C.  rul.d  accoidingly. S.  C,  ci  cdC.y.  1.  103.  per  cur.  m  ruled  chat  the  in- 
former may  proceed  ii'twichftanding  a  non  vult  profcqui  entered  j  ana  fo  where 'he  ^uten  wili  par- 
din,  See*  for  it  if  only  lor  her  own  part.  S.  P.  Arg.  Hard.  199.  cites  1  H.  7.  3.  37  H.  6.  4* 
2  R.  3.  12.  5  £*4«3* 

* 

5.  The  riGfifuh  of  the  queen  was  infilled  by  Popham  att.  gen.  to  ^c,  119.  pi. 
be  a  bar  to  the  party  in  a  qui  tarn  -,  but  Wray  and  Gawdy  denied  J^  's.  p?' 
It.     Cro.  £•  138.  in  pi.  13.  Trin.  31  Eiiz.  ruwa  ac- 

ccidingly, 

7.  Information  on  a  penal  ftatute  qui  tarn,  &c.     Before  any  s.  p.  Mo.  . 
plea  pleaded  the  informer  died.     The  court  held^  that  the  attorney  ?}/',  P'  ^'^* 
general  might  proceed  for  the  queen.    Cro.  E.  583.  pi.  10.  Mich.  ^\\\z^\. 
3p  &  40  Eliz.  B.  R.  Hammon  v.  Griffith.  non s. 

P.  for  the 
informarion   by  the  party  Aall  ferrc  for  the  king  after  his  death,  11  Rep.  6^,  a.  in  Da.  Foster's 

CAsi,  cited  by  the  reporter  as  adjudged,  Mich.  39.  &  40  Eli«. By  fuch  de:ith  the  information 

does  not  fjll  to  the  ground  ;    per  CokeCh.  J.  a  Bulft.  262.  Trin.  12  Jac. The  adtiou  abates  as 

to  the  plaintiff's  intercft,  tiiough  the  king  may  proceed  for  his.    3  Kcb.  804.  Mich.  2  ;  Car.  2.  6.  R, 
Clappon  V.  Edgecombe.  If  the  informer  dies  there  is  an  end  of  the  fuit,  and  the  king  1$  not  in- 

dtled  till  lecovery  had,   and  profecutors  qui  tam,  &c.   aie  looked  on  as  common  in foimers.     3    Salk. 

282.  pi.  7.  Tiin.  7  W.  3,  Kirkham  v.  Whcely. 12  Mod.  74.  S.  C.  &S.  P.  that  tbeie  is  an  end 

of  the  fuit,  and  the  king  is  intitled  to  a  recovery. Comb.  319,  S.  C.  but  S.  P.  does  not  appear 

— — »  *  Where  the  king  is  intereited  qtii  tam>  &c.  and  the  informer  dies,  the  attorney  )!;eneral  maJ 
proceed.     Are    12  Mod.  267.  ^  _  1 

C2I3] 

8.  In  an  Jftion  of  debt  tam  quam  againft  ajaftice  of  peace  for  Though 
100 1.  penalty,  upon  the  ftatute  againft  conveniicles,  for  refufing  to  ["^^*  ^5" 
difturb,  having  notice  ;  he  pleaded  outlawry  to  the  informer.     It  abicd  to  fue 
was  held,  that  this  was  a  good  plea  to  bar  him,  fo  that  he  could  f"r  himieif, 
not  proceed  j  but  notwithftanding  it  was  held,  that  the  king  might  J^^  ^^  ^V^ 
proceed  for  his  fhare.     Freem.  Rep.  235.  pi.  246.  Mich.   1677.  king.  2 
Juftice  "jBale's  cafe.  ^od.  267, 

268.  Mich. 
29  Car.  2.  C.  B.  per  cur.  in  caie  of  Atkins t.  Basics,  S.  C. 


(A.  8)    Ptmifliinent  of  Informers,  and  Cofts.      In 

what  Cafes. 

I.  38  £.  3.  9.    TNformer  promotiftg  a  falfe  fuggeftion,  fjall  he 

"*  iiiiprifcned  till  he  fatisfy  the  party  grieved  his  da*- 
mages i  and  alfi  make  a  fine  to  the  king. 

■2.   4 //.  7.  cap.  10,  In  every  a5lion  popular^  <ivhcrein  the  defendant 

Jball  he  attainted  of  covin  if'  juffcring  a  r.-'covcry  to  be  had  againfi  him 

ky  another  plnintijf  in  acJion  popidar^  hcJhcJl  have  'rrprifonment  oft'wo 

Vol.  I.  R  years 
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years  hy  capias  and  outlawry  ^  and  that  as  ivell  at  the  futt  of  the  hng 
as  of  every  other ^ 

3.  1  8  Ellz,  5.  y^  3»  A^5  'informer  to  compoiuid  with  the  defendant 
but  after  aftfiver^  and  not  then  ivithcut  the  confent  of  the  courts  and 
if  the  informer  fh all  ivlllingty  delay  his  fuit^  difionttTitiCj  he  nofifuitedy 
or  a   verdiB  or  j\td^ment  pcfs  againfl  him^  he fhall pay  tbi  defendant  , 
his  coJFsyfor  ivhlch  the  court  may  anvard  execution* 

S.  4.  Every  informer  ojfending  againfl  this  fldutefhail  he  Jet  in  the 
pillory  two  hours  in  the  next  marlet-town^  and  he  difahled  to  profecute 
upon  any  penal  fatutcy  and  forfeit  joA  to  he  divided  hetivtffi  the  cnmm 
and  the  party  grieved^  to  be  recocrcd  in  the  courts  at  Weftminfer, 

4.  In  information  by  the  party  grieved,  upon  27  Eliz.  cap.  4. 
which  gives-  one  moiety  to  the  king,  and  the  otlier  to  the  party 
grieved, .  the  party  was  nonfuit.  The  court  held,  that  he  /hall 
not  pay  cofts  and  damages  by  the  (latute  of  1 3  Eliz.  for  that,  as 
the  title  thereof  implies,  is  to  redrefs  diforders  in  common  in- 
formers, and  fo  is  the  preamble  ;  and  the  words  of  the  chufc  of 
cofts  arid  damages  are  (every  fuch  informer),  and  extends  only  to 
popular  aftions.  2  Le.  116.  pi.  156.  Pafch.  30  Eliz.  B.  R. 
Doghead's  cafe. 

5.  Information  upon  the  flatute  21  H.  8.  cap.  13.  sl^ainft  two 
perfons,  (viz.)  agninll  one  for  non-rcfidcnce,  and  againft  the 
other  for  taking  the  farm.  One  of  them  pleaded  ficknefs,  and 
that,  by  advice  of  phyficians,  he  removed  into  a  better  air.  The 
other  pleaded,  that  he  took  the  farm  for  the  maintenance  of 
himfelf  and  family.  Thefe  were  both  good  pleas;  and  the  in- 
former not  proceeding,  but  having  brought  this  information  only 
for  vexation,  and  to  make  the  defendants  compound  'Witli  him^ 
they  exhibited  another  information  againil  him  upon  the  flat.  18 
Eliz.  cap.  5.  and  moved  the  court,  that  becaufe  the  informer  was 
a  mean  perfon,  l\e  might  give  bail  to  anfwer  the  cofts^  but  it  was 
denied ;  but  made  :t  rule,  that  the  defendants  fliould  not  anfwer 
the  information  before  the  informer  appeared  in  perfon.  2  Bulft- 
18.  Mich.  10  Jac.  Martin's  and  Gunnyftone's  cafe. 

Hob.  250.         6,  In  an  information  upon  the  ftatute  35  Eliz.  againft  inmates, 
pi.  328.        tl^e  defendant  was  found  guilty ;  but  becaufe  that    (tatute  was 
Jac!  PiK^     difcontinucd  by  tlie  43  Eliz.  tlie  court  awarded,  that  eat  indc  fine 
V.  Deane,  die.     Hobart  and  *  Hutton  held,  that  the  defendant  was  intitled 
s.  C.  but      to  cofts.     Winch  doubted  of  this  fpecial  cafe,  tlie  matter  being 
cortr^docs^     found  for  the   informer ;  but  he  agreed,  if  it  were  upon  judg- 
not  appear,     ment  upou  demurrer,  or  fpecial  vcrdlil:,  cofts  ftiould  be  given. 
•  [  214  ]  Warburton  J.  held,  that  no  cofts  fliould  be  in  this  cafe ;  for  he 
is  not  capable  to  fue  where  the  ftatute  is  difcontinued,  and  fo  if 
the  vcrue  be  mif-awarded ;  and  he  faid,  he  had  conferred  with 
the  Ld.  Ch.  Baron,  wlio  uifo  held,  that  no  cofts  ftiould  be  in  this 
cafe  ;  an:l  fo  the  matier  refts.     Hutt.  35,  36.  Pie's  cafe. 
5 Mod.  355.        7.  No  c:fts  are  given  in  adlions  popular,  be  the  penalty  ccrtairv 
S.  c Qj.  uncertain.    •  i   Salk.   206.  pi.  4.  Triii.  g  W.  2,    B.  iL  Shore 

Luiw.   201  •  T\T     rn  *  ^  ^ 

S.    H.  and       V.  ^iadnlcil. 

adds,  btit  where  a  ce -tym  penalty  's  given  to  the  party  ;rr\c'vcd,  i*icre  he  (hall  have  his  coils  an4  daawscfc 
^  W.  &  jM.  Seds;wick  v.  Richinlloii.  C/j  on  a  p-r..ij.a:ute^  bdidcs  the  penalc)'.      Cumb.  IH* 

JVIich.  5  W.  &  M.  in  5.  K.  Cuiiii^any  of  Cutlcu  v.  Huiilc), 

8.  4^ 
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8.  4  &•  5  JF".  {jf  -*f.  1 8.  •  Jnfirmer  pall  pay  cojls  if  he  delay  the 
profiatthn^  or  a  verdict  pafs  againj^  hint, 

p.  Defendant   having  been   atquitted   upon    an    information, 

moved  for  cods,  and  had  them  ♦,  and  the  difference  is  where  the 

jt^dge^  who   tries  the  caufe,  certifies'  probable  rm//^  of  profecution, 

and  where  not.     12  Mod.  604.  Mich.   13  W.  3.  Dom.  Rex  v. 

Emmery.  ^ 

(A,  9)  What  fhall  be  faid  a  Popular  Adion. 

I.  T\ECI£S  tantutn  is  a  popular  aftion.     Br.  Decics  tantum^ 
-*^  pL  i2»  cites  21  H.  6.  52. 

2.  Note  per  Littleton,  arg.  in  the  end  of  a  cafe,  that  the  king 
.  and  the  party  grieved  may  have  pramutiire ;  and  from  hence  it 

feems,  that  this  aQion  is  not  popular  for  all  \  for  ncnejlmll  have  it 
hut  the  king  or  the  party  grieved*  Br.  Action  Pop.  pL  9.  cites 
7  E.  4.  2. 

3.  Ad^lion  on  the  13  Eliz.  5.  is  not  a  popular  a£tion,  but  ex^ 
tends  only  to  the  party  grieved,  2  Le.  9.  19  Eliz.  C.  B.  per  Dyer 
&  Manwood,  in  cafe  of  Crefwell  v.  Cook. 

4;  Adlions  upon  the  ftatute  defcandalis  magnatuntj  have  always 
been  brought  tarn  pro  domino  rege  qiiam  pro  feipfo.  See  4  Rep. 
13.  Trin.  20  Eliz.  B.  R.   Acl;ions  of  Slander. 

5.  An  action  given  to.  the  party  grieved  is  not  a  popular  a£tion  ; 

fer  Ive,    fecondary   of  the   crown«oifice.     2  Le.  116.  pi.  154. 
afch.  30  Eliz, 

(A.  10)  Proceedings  in  General.   , 

I.  VyHERE  the  king  (hall  have    fine,  the  party  fhall  be  fa- 
^  ^    tisiied  before  the  king  5  as  in  aclion  popular,  where  the 
one  moiety  is  to  the  king,  and  the  other  to  the  party.     Br.  Exe- 
cution, pi.  149.  cites  39  AfT.  18. 

2.  If  a  man  brings  bill  quod  reddat  7*.  40/.  quas  domino  regi  fa* 
pradi^o  T,  debet  upon  the  Jlatute  23  H.  6.  cap.  10.  and  the  jury 
pafs  againjl  the  defendant  falfelyj  attaint  lies  for  the  defendant ;  for 

the  king  is  not  merely  party ;  for  the  party  may  difcontinide  or  releafe  [  215   ] 
"without  the  kingy  notwithltanding  that  the  king  (hall  recover  the 
moiety ;  and  therefore  the  attaint  was  demanded.     Quod  nota. 
And  fo   it   is  admitted,  that  if  the  kivg  was  merely  party ^  attaint 
does  not  lie.     Br.  Attaint,  pi.  130-  cites  20  H.  7.  5. 

3.  18  Eliz.  cap.  S*  /'  3'  prohibits  the  informer  to  compound  nvifb 
the  defendant  before  anfiver,  or  after  anfiver^  without  ccnfetit  of  the 
court. 

i  3.  Error  of  a  judgment  in  C6ventTy,  in  an  information  upon 
the  ftatute  of  5  Eliz.  for  exercifing  the  trade  of  an  ironmonger,  not 
feing  apprentice.  After  verdidt  and  judgment  there  for  the  plain- 
tiff, it  wa5  afTigaed  for  error,  becaufe  informers  cannot  fuc  upon 

R  2  that 
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that  ftatute  to  have  the*  moiety }  fof  by  the  exprefti  words  in  At 
itatute,  tie  forfeiture  is  given  to  the  corporationy  for  the  benefit  of 
the  corporation  ^r  relief  of  the  pow^  and  for  ether  ufes  of  the  corpo* 
ration*  Sed  non  allocatur}  for  though  that  ftatute  gives  one 
moiety  to  the  informer,  and  the  other  to  the  king,  except  in 
corporate  towns,  to  whom  fuch  forfeitures  are  granted,  it  is  to 
be  underftood,  and  fo'hath  been  always  expounded,  that  in  that 
cafe,  the  forfeiture  given  to  the  ting  belongs  to  the  corporation^  and  the 
irformer  is  to  have  his  part  ^ill  i  whereupon  judgment  was  af- 
firmed.    Cro.  €.316.  Trin«  9  Car.  B.  R.  Anon. 

4.  It  was  adjudged  that  the  king  has  no  privilege  in  an  afiion 
qui  tarn  pro  domino  rege,  &c.  and  that  the  profecutor  may  praj  a 
tales  without  the  confent  of  the  attorney^generalf  and  he  may  be  non- 
fuit.     3  Salk.  7.  Anon, 

5»  The  king  rs  creditor  poena,  and  all  fines  for  offences  belong  to 
him.  ,  3  Salk.  285.  Dr.  Greenvclt's  cafe^ 
|>tr  Prabyn  ^«  Arbitrators  cannot  award  a  qui  tarn  to  be  dropped^  becaufe 
J.  the  plain-  the  poor  oftheparijb  who  are  interefted  in  the  fuit,  arc  not  parties 
iSL"S!^'-  to  the  fubmiffion  5  per  Raymond  Ch.  J.  Gibb.  271.  in  cafe  of 
qui  urn ;      Phillips  V.  Kuightlcy. 

and  this  ktd  made  an  end  of  the  matter^  and  by>  thii  the  defendant  would  have  been  indemnlfie<!t 
Ibid.  X7X. 

7«  In  an  aftion  qui  tam  upon  the  ftatute  of  the  19  of  Anne 
againft  gaming,  the  plaintiiF  had  a  yerdi^^,  but,  compounding  with 
the  defendant,  would  not  proceed  to  judgment ;  upon  which  it 
was  wGved  on  the  behalf  of  the  poor  of  the  parilh,  who  are  intitlcd 
to  a  Ihare  of  the  penalty,  for  a  rule  to  bring  in  the  poflea.  The 
court  agreed  it  was  a  fcandalous  practice,  and  made  a  rule  to 
(hew  caufe.  At  another  day,  the  plaintiff  was  ordered  to  leave 
th^  poftea  in  court,  and  enter  up  judgment  as  foon  9s  pofhble. 
Hill.  II  Geo..  2.  B.  R.  French  v.  Wiltlhire. 


(B.)     For  Fire. 

Contra,  if     [  ^  •  1  ^^  my  fire  by  misfortune  burns  the  goods  of  anotl^r  man^  he 
by  misfor-^        1  fl^ali  liavc  an  aftion  upon  the  cafe  ac[aiait  me.  2  H.  4. 18.] 

tunc  with-  *  *-* 

•«t  nrgiigcnce.    Br.  A£tion  fur  le  Cafe,  pi.  3c.  cites  S.  C. 

,  [a.  If  fire  fuddenly  breaks  out  in  my  houfe^  I  not  knoivingofiU 

and  burns  my  gczdsy  and  alfo  the  houfo  of  my  neighbour y  my  neigh- 
bour fhall  have  an  adion  upon  the  cafe  againit  me.     42  Afi*.  9. 
Admitted.     But  it  feems  it  was  adjudged  there,  tliat  the  adion 
did  not  lie/  becaulc  it  was  vi  £5*  armis.'] 
t  216  ]         [3-  If  my  ffm}a?it  puts  a  candle y  or  other  fire,  in  a  place  in  my 
S.  P.  Br.      houlc,  and  It  falls  ^  and  buvfis  all  m^  houfe.  and  the  hoiife  ofn^  nm^ 
ie  Cafe,  pi.    ^^^"">  ^"  action  upon  the  cafe  lies  by  mm  againft  me.     2x1.4' 
-50.  cites       18.     The  fame  law  is,  if  my  gite/l  does  it.     2  H.  4.  18. J 
i-c.  [4.  The 


aafon0  [for  Fire.]  «i6 

t 

14.  Tie  /am  law  is  of  him  that  enttrs  mj  heufe  with  mi  leave.  ^'  ^'  ^'' 

^  -*  le  ChIc,  .  pi. 

^  cites  S.  C— If  J.  S.  inyfriendeoam  and  Hat  sj|  my  kouicy  ao4  fcts  my  aeighboar's  houfe  oa 
tte,  the  adlion  lies  agilnft  mc.     Browni.  197.  in  cafe  of  Crogate  ▼•  Morris.  Obiter. 

[5,  Tie  fame  law  is  of  him  that  enters  my  houfe  wth  mi  S.  P.  Br. 
h^Udge.     a  H.  4.  18.]  ^.t"/"- 

cites  S.  C. 

[6.  But  if  ajlranger  againfi  my  nvillf  uts  fire  in  my  houfe,  by  S.  P.  Br. 
which  the  houfe  of  my  neighbour  is  burnt,  no  a£tion  lies  againft  Q^l^'^f^^ 
me.    2  H.  4.  18.  b.]  citcs's.c. 

If  %ftrMfigtr 
fits  fire  t9  OTjr  kfufe,  djtd  it  Burns  my  suq[bicMr*Sfa»  adton  lietapdiift  iOK}  per  Holt  Ch.  J.  to  which  aU 
tht  other  juftkes  agreed.     Ld.  Raym.  Rep.  164.  Mich.  9  W.  3. 

[7.  An  adiion    upon  the  cafe  does  not  lie  againjl  barcn  and  i    ■*■  "^ 
/t^me  for  negligent  keeping  their  fire  in  their  houfe,  by  which  the      ^^' *'  ^ 
boufe  of  the  plaintiff  was  burnt ^  becaufe  this  a£lion  lies  upon  the  ^^    • 
general  cuftom  of  the  realm  againft  the  mafter  of  the  family,  and 
not  againft  a  fervant  or  a  feme  covert  who  is  in  nature  of  a  (ervant. 
Mich.   I  Car.  Regis  at  Reading,  between  Shelly  and  Burr^    .  ' 

per  curiam.] 

8.  J.  S.  with  a  gun  ftood  at  the  door  of  his  houfe,  znifbot  at 
a  fowl,  and  thereby  fired  his  awn  houfe  amd  the  houfe  of  his  neighbour^ 
who  brought  an  at£iion  on  the  cafe  generally,  and  did  not  declare 
upon  the  cujlom  of  the  realm  for  negligently  keeping  his.  fire.  Per 
tot.  cur.  the  a&ion  lies ;  for  the  injury  is  the  fame,  though  this 
mifchance  was  not  by  common  negligence  but  byinifsfdventure ; 
and  if  he  had  counted  upon  the  cuftom  of  the  realm,  as  2  H.  4. 
the  a£tion  had  not  been  well  brought,  yet  confuetudo  regni  eft 
communb  lex,  Cro,  £,  10.  pi.  5.  Mich.  24  &  25  £liz.  C.  B. 
Anon. 

9*  Cafe  on  the  cuftom  of  the  realm,  quare  negligenter  cufto^  Comb.  459. 
divit  ignem  fuum  in  claufo  fuo  ;  fo  that  the  plaintiff's  corn  in  a  ^*  ^*  *jj^* 
certain  clofe  of  his  was  burnt.     It  was  objefted,  that  the  cuftom   {^^x^,  425. 
extends  only  to  fire  in  his  houfe,  or  curtelage,  whicli  are  in  his  «^*  c.  for 
power.     Scd  non  allocatur  \    for  the  fire  in  his  field  is  his  fir<i,  ^[";'"°«  ^^ 
as  well  as  that  in  his  houfe,  and  he  made  it,  and  muft  fee  it  does  lur^"  ja' 
no  harm,  and  anfwer  for  it  if  it  does*     But  if  a  fudden  ftorm  had  another 
rifen,  which  he  could  not  ftop,  he  ftiould  have  fhewed  it  in  evi-  fg^^  ii^^f 
dence.     i  Salk.   13.  pi.  4.  Mich.  9  W.  3.  B.  R.  Tubervill  v.  weiccued. 

Stamp*  which  are  ia . 

the  margin 
of  |hat  hooky  to  ihew  where  in  decUrations/r;  was  not  plhged  to  hi  in  an  houfe ^  hut  generally  ,ttjucb  m 

place  \  and  the  court  being  of  this  opinion,  judgment  was  given  for  the  pUirul/i'- Skin.  C8i« 

S.  C.  mentions  it  to  be  for  burning  a  clofe  of  heath  of  the  plaintiff's,  and  jud|j!^jcijt  for  the  puintiff*. 
■       ■  12  Mod.  151.  S.  C.   of  a  cloic  of  heath  j  Turton  J.  thought  clusnot  aclionaulc,  as  it  is  laid; 

but  by  thcothcr  3  judgment  was  given  for  the  plaintiff. Ld.  Raym.  Rep.  164^.  S.  C.  and  1'urtun  J. 

iaidy  that  thefe  anions,  grounded  on  the  common  cullomof  the  realm,  had  been  cxtcnjcd  \ery  fjr  ; 
aod  tfaerefore  he  thought  the  plaintiflT  might  have  aid^ion  on  the  cafe  for  the  (fecial  d.in:3^c,  but  not 
grounded  upon  the  general  cuflomof  the  realm  j  but  th'  otiicr  3  ju{VicesgaTejudg:.uMii.for  the  ^'lamtiff. 
And  there  is  a  note  there*  that  Mr.  Northey  for  the  plaintiff  ciced  levcial  ui3  b(X>tC!i  th?rf  irr^iKioned 

Jand  the.  fame  is  in  the  marg.  in  Carth.]  where  the  declaration  was  general  in  fuch  a  pan;!),  without 
pecifying  a  particular  houfe  or  ground  j  but  Holt  Ch.  J.  anfwered  liut  ^t  was  an  anci^uured  entiy. 
my         Comym^s  Rep.  32.  S.  C»  adjudged  accordingly. 

R  3  10,  6  Ann^ 


*ai7  .  aftiOMI  [for  Fire] 

10.  6  ji^ifh  ^J,  No  oBiouJhaB  be  maintained  or  pnfe€uied  againfi 
any  per/on  in  ijshofe  hoitfe  or  chamber  any  fire  Jhall  accidentally  begin^ 
cr  any  recompence  be  made  by  him  fir  any  danmgi  occafioned  thereby. 
And  if  any  aEii^nJball  be  brought  fir  any  thing  done  in  purfaance  of 
this  aB^  the  dtfendant  *  may  plead  the  general  ifftie^  and  give  th'u  aH  in 
evidence  \  atid  if  the  plaintiff  be  nonfitit^  £5V.  the  defendant  fball  have 
treble  co/h. 

Provided  this  a^  do  not  make  void  any  agreement  made  betvjeen 
landlord  and  tenant. 


(B.  2).    For  Fire.     Who  ihall  have  it» 

r.J  ESSEE  for  life  leafed  fir  years ;  leflee  for  years  bu nil tjje 
*"         '  -'-'houfe.     It  was  held  by  Fennef  atid  Clench,  (ablintib^ 

. ..  ..  ^      aliis,)  that  aftion  oh  the  cafe  Kes  for  the  leflec  for  Kfc,  becaufe- 

he  is  changeable  over.     Cro.  E.  461.  (bis)    pi.  12.    Pafch.  3S 

!Eliz.  B.  R.  Jeremy  v.  Lowgar. 
II  Mod.  ^*  -^^'^  ^^^  years  mahs  afftgnmenty  alfignec  burns  the  houfe  by 

100.  s.  c.  negligerict.  Leflec  cannot  Ihtve  a£lion;  otherwifc  againft  an 
held  acofd-  twder-lejce  fir  part  of  his  tci'm  he  may,  becaufe  he  is  aiifwerablc 
Ld/kaym.  ^vcr  to  him  tniit  has  the  inheritafice.  i  Salk.  13.  pi.  3.  -ftGch, 
Rep.  99.      "8  W.  3.  B.  R.  Tlicks  v. 'fowling. 

S.  C.  re-       . 

folved  accordiagly*  .: 

■  I 

(B/3)     For  Fire.     Againft  whom  it  lies. 

But  this  cafe  I.TF  tenant  at  nvilt  negligently  burns  the  hbufr,  it  is  wafte. 
is  denied  in  •   1-  Quan^.     Bt,  Waftc,  pl,-C2'.  cites  48  E.  1.  2t.  * 

TESS  or  Shrewsbury's  cafe,  5  Rep.  13.  b.  Mich.  4.2  &  43  KHz.  B,  R.  and  adjudged  that  aOioa 
Yui  th^  csfc  lay  not  againft  tenant  at  will  j  for  at  Cf>mrtioti  law  no  i^ncdy-lay  fM-'vwiftc,  either  y*^un- 
tary  or  permiffive,  againft  Icflce  for  lile  or  years,;  (or  hetrame  in  by  the  a(£^  of -the  IcITor,  and  it  wai 
hftfblly  not  to  rcftrain  him  by  covenant,  &c.  And  for  the  fame  reafon  leoant  at  will  ihall  not  bepu- 
niflicd  for  permiCivc  wafte. ^ Cro.  £.'777."  pi.  10.  and  784.  pi.  li.  the  Countcfs  of  Shrews- 

BiTRY  V.  CnoMfTON,  S.  C  adjii<(L:ed accordingly. 

Leflcc  for  a  week,  and  fo  fr'n''io(tk  to^etky  qu»mdiu  fartihus-plMcrrct  of  a-ftable,  by  pcg'ii««*' 
weeks  after,  fired  the  ftable  and  othcjs  adjoining.  After  3  weeks  he  was  only  tenant  at  will,  and  no 
a^^ionfor  negligence  lies  againft  ttr.sr,:  ut  •wiU.     3  Lev.  359.  l\?ich.  5  W.  &  M.  in  C.  B.  Pantonv. 

jfliam. 1  Salk."  19.  pi.  9-  Pafch.  13  W.  3.  B.  R.  S  C.  but  S.  W  does  not  appear.       ■■  -Ko 

aAion  for  leffor  againft  leiree  at  wUl  lies  fur  the  itable  burnt  by  bis  negligencei  and  held  ac  will)  if  tba 
Jire  bad  cejjtd  there  ;  but  if  it  burns  his  mxt  neigll/ourt  he  flia!l  have  aftion,  becaufe  he  is  a  ftriDjjer, 
and  could  not  ^ake  him  covenifat  to  be  (Useful  j'  per  cur.  i  SaiJL«  19.  pU*  9.  Pafch.  1 3  W.  3.  B.  R* 
Panton  t.  I(ham. 

There  5s  a  diverfity  where  a  man  is  leftce  at  will  tc  a  terattt  Infe'^  no  a^ilon  lies  j  but  where  be  ii 

hf/teattvilln aleJficfQ'yearij  it  I'cs.     Agreed.   1  S.i!k.  19.  Panton  v.  Ifliim. Same diffrrtnce 

■greed,  Carih.  103.  Hill.  3  W.  &  M.  B.  R.  in  cafe  of  Codlip  v.  Rundlx;  and  cites  tothatpur- 
poic  Cro.  £.461.   5  Rep.  13.  Cro.  C.  187.  Hern  Pleader  161.  1  Jo.  224. 

1.  Leflbr  has  eleHion  to  bring  his  aftion  againft  his  leffee  for 
yeiire,  or  the  Icfl'cc  at  will  of  his  lefl'ce  for  years*  Agreed  per 
cur.     1  Salk.  19.  pi.  9.  Pafch.  xj  W.  3.  B.  R.  Pantam  v.  Ilhaitu 
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(B.  4)     Pleadings,  &c. 

I.  'CJ^RRSPASSfor  burning  the  houfe  of  the  plain  tif.  Tlie  defend^ 
'^  ant  pleaded  not  guilty y  and  luas  found  by  verdicf  that  the  fire 
'  ivas  kindled' fudderdy  in  the  houfe  of  the  defend  ant  ^  he  not  knoivingj 
and  burnt  his  goodsy  and  alfo  the  houfe  of  the  plaintiff' ;  by  which  it 
was  awarded  that  the  plaintiff  take  nothing  by  his  writ,  and  the 
plaintiff  In  mifericordia  ;  and  fo  lee  verdicl  at  large.  Br.  Verdid, 
pi.  50.  cites  42  Air.  9. 

2.  IfTue  was  taken,  .that  the  plaintiff's  houfe  luns  not  burnt  by 
'  the  fire  of  the  defendant  j  and  no  exception  of  pregnancy.     Br.  Ne- 
gative, pi.  8.  cites  2  H.  4.  18. 

3.  In  cafe  for  not  well  keeping  his  fire,  by  which  he  burnt  •  Br.  Pn>. 
the  houfcs  of  the  defendant  and  of  the  plaintiff.     The  count  was  P^^y»P^*3«« 
according  to  the  mflpm  of  the  kingdom  of  England^  that  he  ought  fo  to  '    * 
keep  his  fire  y  &c.     And  exception  taken  of  diis  cuftom  becaufe 

it  is  not  declared  where  it  was  ufed ;  &  non  allocatur,  becaufe  the 
ciiflom  of  the  kingdom  is  the  common  laiv  of  the  kingdom.  And  other 
exception  taken  to  the  wor^s  ^ per  ignemfuum  ;  for  a  man  cannot 
have  property  in  fire;  &  non  allocatur,  ^r.  Action  fur  le  Cafe, 
pi.  30.  cites  2  H.  4.  18.  But  Brooke  fays,  tliis  opinion  is  con- 
demned. 

4.  Trefpafs   of  his  houfe  burnt y  in  default  of  good  keeping  of  the 
fire  of  the  defendant ;  to  which   he  faidy  that  the  houfe  was  mt 

burnt  in  default  of  good  keeping  of  his  firey  modo  ksf  fomta  i  and  it 
was  found  for  the  plaintiff.  Moylc  faid,  that  to  judgment  you 
ought  not  to  go  \  for  this  implies  two  Sentences,  the  one,  tliat  the 
houfe  was  not  burnt,  and  the  other,  th.it  it  was  not  in  default  of 
the  defendant ;  and  it  was  adjourned  to  be  adviled.  Quaere.  Br. 
Negative,  pi.  3.  cites  28  H.  6.  7. 

5.  Cafe/or  negligent  keeping  his  fire,  per  quod  his  barn  loas 
hurnty  £5*  diverfa  bona  Rutre  lofiy  viz.  fuch  a  thing  and  fucJi  a 
thing,  without  fliewing  other  particulars  \  and  this  was  moved  in 
arrell  of  judgment.  Scd  non  allociitur*,  for  by  Windham  J.  the 
diverfi  bona  is  fufficient,  quod  curia  conceffit,  the  fubllance  be- 
ing the  burning  the  houfe,  and  the  viz.  but  an  explanr.tion,  in 
which  niiftakes  hurt  not.  Judpncnt  for  the  plaintiff.  Keb.  825. 
pi.  1 18.  Mich.   16  Car.  2,   B.  R.  Prior  v.  Tufts. 

6.  Cafe,  &c.  for  negligently  keeping  his  fire,  fo  that  tlie  plain- 
tiff's houfe  ^ivas  burnt y  (viz.)  in  parlciibuSy  in  pavtitioiilbuSy^'in  or-- 
namentisy  &c.  Upon  demurrer  it  was  objeded,  that  it  was  too 
general  and  uncertain  ;  for  damages  could  not  be  given  for  walls 
and  ornaments ;  but  it  was  anfwcrcd,  that  the  adlion  had  been 
well  brought  without  the  (viz.)  for  the  enumerating  the  parti- 
culars was  only  to  aggravate  the  dnmnges,  which  being  to  be  re- 
covered in  this  action,  may  be  divided,  and  given  only  for  what 
is  well  laid  in  the  det^laration.  5  Mod.  181.  Hill.  7  W.  3.  Lit-  ' 
tleton  V.  Cole, 

I      R  4  7.  If 


2 1 8  j:  9SiOn0  [^s  to  Carriers.] 

I  Saik.  13         7.  If  Icffcc  for  3  years  Icafcs  for  2,  he  may  have  the  a6lioii| 

bJt\'.  p.  *  ^^^  '^  '®  ^^'  n^ceffapy  he  Jbould  have  fuch  reftduarj  intereft  in  him 
docs  not  ap-  when  he  brings  the  aBion  ;  but  it  is  enough  that  he  had  fuch  in- 
^^^  VT  ^^'^^^  when  tlie  houfe  -was  burnt  \  and  he  ought  tajbevx  in  his  dc- 
joc.  6.  C.  cliiration,  that  he  had  an  interejl  in  him  then  to  comey  Hvhen  the  houfe 
but  not  s.  P.  nvashurnt,     Ld.  Rayni.    Rep.   99*  Mich*   8  W.  3^    Hicks  v« 

Downing. 

8.  In  cafe  for  burning  a  hpufe  of  goods,  the  particular  gooit 

ought  to  he  mentioned.     Per  Holt  Ch.  J.     %  14.  Raym.  Rep.  HilL 

2  Ann.     Obiter. 

[  219  ]  (C )     Againft  a  Carrier. 

trft'**  .  [l.*fF  a  man  4^livers goods  to  a  common  carxier  to  cany  to  a 
5prvant*(B)  Certain  place,  if  he  lofes  tkemy  an  a<^ion  upon  the  cafe  lies 

pi.  10.  in  the  againft  him  \  for  by  the  oominon  cuitom  of  (he  realm  he  ought 

Matter  of'^a  *^  ^^""^  ^^^^  fafclyO 

Sbjp  (B}  pi.  I  If  Mcrfe  v.  Sluce.  *  Soe  (L)  pi.  4. 

Hob.17.pl.       [2.  (So)  If  a  man  delivers  goods ./o  a  common  bojmatt,  whok 

Kneeiand  ^  *  common  Carrier  of  goods^  to  carry  them  to  a  certain  place,  and 

S.  c.  ad.  gives  him  according  to  the  cuftomfor  the  carriage  of  them,  and 

judged  for  after  by  default  of  good  keeping  of  th»m  they  are  loft,  an  a£Hon 

•nd^noTtfl  ^poi*  ^c  cafe  lies  againft  him  j  for  by  the  comnx>n  cuftom  of 

firmed  on  tho  realm,  he  ought  to  keep  and  carry  them  fafely.     MicL  12 

error  in  the  jac,  B.  between  Keeling  and  Rich  adjudged.    Hok  Rep,  25. 

chaa^b^  ^'  the  fame  cafe.] 

and  it  was  refolyed  that  though  it  was  laid  as  a  cuftom  of  the  realm,  yet  indeed  it  is  the  *''*^rr^  lur. 
■  Cro.  J*.  330,  pK  9.  S.  C.  adjudged,  and  a6irmed  in  error  that  the  a^on  lies  i^aiaft  a  camniQa 
bargeman  without  a  fpecial  promifc. 

r^^'s' c  ^1^'  [3. .  [^nd]  if  a  man  delivers  goods  to  fuch  common  hoyman  to 
fay's,  not'a  Carry  to  a  place,  and  after  delivers  them  (being  of  good  value)  to 
he  pleads  no  another  to  keep  fafely  in  the  boat,  and  does  not  difcharge  the  hoy- 

thc  c*^^^  ^  "^*"*  ^"^  ^^^^^  ^^^7  ^^^  ^^'^  through  negligence,  an  a£lion  upon 
ing;*^and  ^hc  cafc  Hcs  againft  him.  Mich.  12  Jac.  B.  between  Keying 
aifo  the  de-    AND  RicH  adjudged.    Hob.  Rcp.  25.  b.  the  fame  cafe.] 

fend  Jnt  by 

demurrer  in  lawconfefTcfi  that  there  was  nodifchargeof  the  carrying.  >  Cro.  J.  330.  pi.  9.  S.  C. 

fay-  the  defendant  confefled  the  receipt,  and  laid  he  was  a  common  bargeman  ;  but  that  be  feariag  to 
c^iry  it,  delivered  it  to  J.  D»  to  cairy,  and  that  he  gave  notice  thereof  to  the  plaintiff,  and  he  agreed 
thcicto,  and  difchargcd  Vim  of  the  carriage.  The  plaintitF  traverfeti  the  dtfcbarging  hixb,  and  ad- 
judgvil  for  the  plaintiff;  for  the  delivery  by  his  aflcnt  is  not  material ;  but  the  only  matter  trsTeriiidtle 
is  the  difcha/gCy  which  is  liTuablc  and  found  for  the  plaintiff}  and  the  judgment  affirmed  on  emv 
brought. 

Ivfo.  462.         j^^.  If  a  man  delivers  goods  to  a  common  carrier  to  carry,  and 

WooiT-'  "*  ^^^^  carrier  is  robbed  of  them,  yet  he  fliall  be  charged  for  them, 

life's  cafe,  becaufe  he  hath  hire  for  them,  and  fo  implicitly  takes  upon  hira- 

s.  c.  and  felf  the  fafe  delivery  of  the  goods  to  him  delivered^  and  therefore 

thc^bTng  J^e  ftiall  anfwer  the  value  of  them  if  he  be  robbed.     Hill.  36  EHz. 

robbed  of  B.  R.  Rot. .  between  Woodlife  and  Curties  rcfolved. J 

tUc  go<>ds  is .  ^  . 

no  plea  lor  a  carrier,  thcugh  it  ts  for  a  fadlor,  fee.  per  popham,  and  dtes  9  £•  4.  40.  tbc.csfe  o(t 

carrier. 


dftiOntf  [as  to  Carriers,']  219 

cafrier,3M.  7.  4.*  %  E*  4.  15*  6  H.  7.  12.  xoH.  7. 26. 40  £•  3.  6.— S   P.byGawdy  J.  Ow.  57.  in 
S.  C.  iod  admitted  by  Popham  $  for  earners  are  paid  for  thdr  carriage,  and  take  upon  them  fafdy  to  cany 

and  ddiver  tbe  things  received* He  is  liable  in  lefpeA  of  bis  reward,  and  not  of  the  handreda 

Wiiif  aafwerable  oirer  to  him  ;  for  the  handled  is  liable  by  the  (hitute  of  Winchcfter,  but  he  was  io  at 
tbeconunoolaw  ^  per  Holt  Ch.  J*     i  Salk.  X43.  in  cafe  of  Lane  ▼•  Cotton* 

Though  one  n»ay  think  it  a  hard  cafe,  chat  a  poor  carrier  chat  is  robbed  on  the  road,  without  any 
manner  of  default  in  him,  (hould  be  anfwetable  for  all  the  goods  he  takes,  yet  the  inconventcncy  would 
ke  far  more  incoleTable  if  it  were  not  fo;  for  it  would  be  in  bis  power  to  combine  nuitb  robbers,  ot  to  pr$^ 
tnd  a  robbery  f  or  fame  other  accident,  withoMt  a  poAibility  of  remedy  to  the  party  \  and  the  law  will  not 
expofehim  tofo  s^^at  a  temptation,  but  he  muft  be  hooell  at  his  peril ;  per  Holt  Ch.  J.  tz  Mod.  482* 
la  cafe  of  Lane  y.  Sir  Robert  Cotton.— 1  Salk.  143.  per  Holt  Ch.  J.  S.  P.  In  S.  C. 
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is  obliged  to  do. 

I.  'TpHE  very  taking  of  the  goods  is  a  general  confiJeration  though  V^^'  '®** 

*    he  be  not  a  common  carrier.     And  the  acceptance  of  me  s*.  p.  hy 

goods  makes  him  liable;  per  Holt  Ch.  J.     Show.  104,  Mich.  HoltCh.  j. 

I  W.  &  M.  in  cafe  of  Bofon  v.  Sandford.  cites  Palm. 

523— 

Skin.  179.  S.  C.  &  S.  P.  by  Holt ;  and  cited  Palm.  593.  by  Hyde  Cb.  J.  Paich.  4  Car.   B.  R.  ia 
cafe  of  Symonds  ▼.  DarknoU. 

2.  A  common  carrier  is  as  much  huftd  to  carry  goods  as  an  ^n*  279* 
innkeeper  is  to  lodge  a  gueft.  Per  Holt  Ch.  J.  Show.  104.  f'£'*^* 
Mich.  I  W.  &  M.  in  cafe  of  Bofon  v.  Sandford.  317.  jacfc. 

fon  Y.Rogers 
S.  P.  Per  Holt  Ch.J.     i  Salk.  i9.  S.  P.  their  undertaking  is  in  proportion  to  their  power 

and  convenience,  cites  D.  158.— —A  carrier  refufir.g  to  carry  goods  when  he  has  a  convenience,  hia 
waggon  not  being  full,  is  liable  to  an  a^ion  on  the  cafe  Per  Holt  Ch.  J.  who  faid  he  bad  known  fuch 
adion  brought,  and  a  recovery  upon  it,  and  never  difputed.     Ld.  Raym.  Rep.  654.  S.  P.  per 

Holt  Ch.  J.  chough  he  faid  the  cafes  are  not  reported.     12  Mod.  484.  -2  Show.  327.  pi.  334. 

Mich.  35  Car.  2.  B.  R.  per  Ld.  Jefferyes.  Jackfonv.  Rogers. 

But  he  miyrefufe  to  adfr.it  goods  into  his  nvanbouft  before  he  is  ready  f0  take  his  journey*  per  Holt.  Cb« 
J.  Ld.  Raym.  Rep.  652.  Pafch.  13  W.  3.  .      ■    S.  P.  per  Holt  Ch.  J.   12  Mod.  481. 

3.  A  common  hackney  coachman  is  a  common  carrier,  becaufe  he 
carries  for  hire.  2  Show.  127.  pi.  127.  Trin.  32  Car.  2.  B.  R. 
Lovet  V.  Hobbs. 

4.  Aftion  lies  againft  a  common  carrier  for  refufing  to  carry 
money y  if  he  does  not  alfign  a  particular  reafon  for  it.  Per  cur. 
12  Mod.  3.  in  a  note  there,  Mich.  2  W.  &  M. 

5.  A.   took  a  hackney  coachy  and  delivered  the  coachman  his 

fpods  to  be  carried  with  him,  but  in  tlie  paflage  the  goods  were 
oft.  ^  Holt  Ch.  J.  at  a  trial  at  Guildhall,  held  that  it  the  faj/en- 
gpr  pays  the  hdckney  coachman  for  the  carriage  of  the  goods  he  m^y 
charge  him  for  them,  but  not  otherwifc.  Comyns  Rep.  25. 
HiJL  8  W.  3.  Upfhare  v.  Aidee. 

6.  So  where  A.  took  a  place  in  a  ftage-coach  for  fuch  a  town.  But  by  the 
and  in  the  journey  the  defendant,  by  negligence,  loft  the  plain-  ^"f,*^J^f*"** 
tiff's  trunk  \  upon  not  guilty,  the  evidence  was,  that  the  plaintiff'  JJag^c- 
gave  tbe  trunk  to  the  man  that  drove  the  coacb^  who  promifcd  to  take  coaches, 
care  of  it,  but  loft  it ;  Holt  Cb.  J.  at  nifi  prius,  held,  that  the  "^^^l^^},^ 
mafter  was  not  chargeable,   and  that  a  ftage-coachman  is  not  10  pay  for 
within  the  cuftom  as  a  carrier  is,  unlcfs  the  majier  takes  a  dj/Iln^  th4  camap 

price  ^/^^' 
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^ove  fuch    price  for  the  Carriage  of  the  goods  as  well  fls  of  the  perfom*     I  Salk. 
rj^Ufe"    282.  pi.  J  I.  Mich.   10  W.  3.  Middletoii  V.  Fowler. . 

the  wi^chiBan  diall  be  charged  for  the  lofs  of  goods  beyond  fuch  weight  j  per  Holt  Ch.  J.  Comyn'i 
Jlcp.  35;  Hiil.  8  W.  3.  at  Guiidhali,  in  the  cafe  of  Up/hare  v.  Aidee. 

7.  A.  undertaking  in  his  return  from  London  to  carry  back  fuch 
goods  in  his  waggon  into  the  country  as  he  could  get  for  a  ret- 
fonahlc  price  is  a  common  carrier,  i  Saik.  249.  pi.  5.  Hill.  8 
Ann.  C.  B.  Giiburn  v.  Hurft. 

[  221  ]    , 

See  tit.  Ne-  (C  3)  Gamer.  Chargeable  or  Excufable.  In  what 
'^}'^  '  Cafes. 

I.  A   Box  of  jewels  was  delivered  to  a  ferryman,  who  not  koow* 
^*'  ing  what  was  in  it,  and  king   iti  a  temp  fly  threw  it  over'* 

hoard  into  the  lea ;  refolved  he  Ihouid  anfwcr  for  it.    Cit^d  All. 

93.  by  Roll  Ch.  J.  as  Bearcroft's  cafe. 
Hale  Ch.  J.  2.  A.  delivers  a  box  to  a  carrier* s  porter  appointed  to  take  ingoods^ 
Vent.  238.  and  fQlfl  him  that  there  was  a  book  and  tokicco  in  the  hox^  and  in  truth 
a-Carfa.  ^^^^  '^^  lOo/.  heftd^s.  'X\\t  carrier  is  robbed.  Roll  Ch.  J.  di- 
B.  R.  cited  redded,  that  he  muft  anfwer  for  the  money  j  for  A.  need  not  tcU 
^^\  P*^*  hinn  all  the  particulars  in  the  box  ;  but  it  muft  come  on  the  car- 
reiiUvcTac-  tier's  part  to  make  a  fpecial  acceptance.  But  in  regard  of  the 
cordingiy.  intended  cheat  to  the  carrier,  he  told  the  jury,  they  might  coo- 
*"V^  h^  ^^^^  '^^"^  "^  damages  ;  but  the  Jnry  gave  97/.  damages,  abating  3 1. 
toidtbe  only  for  carriage,  quod  durum  videbatur  circumftantibus.  AH. 
owner,  that    93,  Mich.  24  Car.  B.  R.  Kenrig  v.  Eggleftou. 

it  was  a 

dangerous  time,  and  if  there  was  money  in  it  he  durft  not  cake  charge  of  it,  and  the  owner  had  anfweicd 
a<  bctorey  tliis  matter  would  have  cxcu  led  the  canrier.  > 

He  muft  an-  3.  Delivery  of  goo^Si  to  the  porter  is  a  delivery  to  die  carrier, 
r^]tas  of  ^"^  ^^  parcels  of  goodd  delivered  to  the  porter  are  loft^  an  aftion 
thofc  under  Hcs  againft  the  maftcr.  2  Mod.  309.  Trin.  30  Car.  2.  C.  B» 
him, though 'Staples  V.  Alden. 

he  fliould  ^ 

cxprcfsly  caution  agatn/l  it.     Per  Holt  Ch.  J.  in  cafe  of  Lane  v.  Cotton,     i  Salk.  i8* 

2  Show.  81.  ^.  There  needs  no  particular  agreement  for  hire  to  reader  a  coiD- 
n^it^'^d  ^*  '"^^^  earner  liable  *,  bccaufc,  when  there  is  none,  a  carrier  may 
liiivc  a  quantum  meruit  for  it-  Agreed.  2  Show.  129.  Mich.  32 
.  Car.  2.  B.  R.  Lovet  v.  Hobbs. 
Note;  the  5.  Four  hundred  and  fifty  pounds  was  delivered  to  a  carrier 
cafe  of  fealed  up  in  a  bag,  and  was  told  it  was  200/,  if  he  is  robbed^  he 

eTcIw/   fl^^l^  ^/y^r^r  onlyfr  zoo  l.     Carth.  485.  Pafch.    11  W,  3.  B.R. 

.  AH.  93.  was  Tyly  V.  Morriee. A  like  verdict  was  given  on  the  like  pobt  at 

cited  as  an      ^^  fame  time  in  cafe  of  Fiiher  v.  Murriee. 

for  the  plaintiffs  ;  fed  non  aliacatur.  For  the  court  lieli  Uicir  cafe  dilfcrcnt  from  the  prefent.  Cartb. 
486.  Tyly  ▼•  Morricc. 

s.  P.  But  6.  The  law  chari^cs  a  common  carrier,  common  hoyman, 
if  t  bailiff    •  j^^iler  of  a  fnip,  iivc.  intruiled  to  carry  goods,  againfl  all  events 

•  Sec  tit.  Matter  of  a  Ship  (B)  pi.  I2. 

13  w 


I^fttotjf  [as  to  Otrriers,]  a«f 

ha  aBs  ofGod^  and  of  the  enemies  of  the  king  ;  for  though  the  force  ^^^^ 
be  never  fo  great,  as  if  an  irrefiftible  multitude  of  people  fhould  f.**  robbed 
rob  him,  neverthelefs  he  \$  chargeable ;  otherwife  thefe  carriers  he  is  not 
might  undo  all  that  deal  with  them,  by  combining  with  thieves,  *'"**^*  ^  ^ 
Uc.  and  yet  in  fo  clandeftine  manner  as  not  to  be  difcovered ;  5h!l)"Yh  he 
and  the  law,  as  to  this  point,  is  founded  upon  this  reafon ;  per  has  a  pre. 
Holt  Ch.  J.     2  I^d.  Raym.  Rep.  6i8.  Trin.  2  Ann.  arcr.  in  cafe  "'T.'  ^' 

P^  Wg»  V.  fernard.  only  a  par- 

ticular office  and  a  private  trull ;  per  Holt  Ch.  J.     3  Salk.  1 1.  in  $,  c« 

r 
>      I 

(C.  4)     Chargeable.    In  what  Anions,  &c.         [  222  ] 

I.  A    BOX  is  bailed  to  a  carrier  to  carry  to  Exon,  who  carries  it  s.  P.  Obj. 

^^    to  another  place,  and  breaks  open  the  boXj  and  runs  away  with  ^^'  v^^^ 
the  goods i  it  is  felony  •,  for  by  fo  doing,  the  truft  of  the  bailment  8  Geo.  i.* 
is  determined.     Jenk.  132.  pi.  69. 

a.  If  a  carrier  lofes  goods  committed  to  him,  a  general  a£lion  of  S.  P.  Batlt 
/r^j-Uifr  does  not  lie  agalnft  htm  ;  per  Hale  Ch.  Vent.  223.  Mich,  h^m^fojto 
24  Car.  2.  B.  R.  in  cafe  of  Owen  v.  Lewyn.  aauai 

wrong,  aff 
jf  he  breaks  it  to  take  out  goods,  or  fell  it.     2  Salk.  655.  per  Trevor  Ch.  J.— Per  Hafe  Ch.  J.  Teat* 
3123.  Owen  V,  Lewyn. 

3.  If  goods  '^x^  Jlolen  or  gotten  away  by  a  cheat  from  a  common   In  trom- 
carrier,  it  is  no  converfion,  •  and  trover  will  not  lie  againft  him,  °J'*.,^"'? 
but  an  aflion  on  the  cafe  upon  the  common  cuftom  of  the  realm  ;  defendant 
but,   in  trover,  evidence  muft  be  of  fome  a^  of  his  own ;  for  his  took  upon 
bare  delivery  over  by  a  token  is  no  converfion.     But  trover  lies  ^'™  ^*" 
againft  the  bailee ;  and  demand  after  the  goods  delivered  over  is  carry\ws 
jip  converfion  by  the  carrier  ;  per  Hale  Ch.  J.  and  Wild  ;  but  it  oil  from  tkc 
was  faid  by  Twifden,  and  affirmed  by  the  bar,  as  common  in  )^*^J,^ 
circuits,  to  have  trover  againft  the  canier-,  and  ruled,  that  the  field,  and' he 
trial  proceed.     3  Keb.  422.  pi.  18.  Hill.  26  Car.  2.  B.  R.  Star-  did  deliver 
fciev.Hart.  b^t"lhe'"' 

'5>wner  c«tild  not  come  by  them  but  were  imbezzled.     It  yrzs  holden  th:^t  this  aAIon  of  trover  doth  not 
lie  againil  the  carrier,  but  he  ihall  be  put  to  a  fpecial  adtion  upon  this  cafe.     Clayt.  104.  pi.  1^4. 


(C.  5)  Carrier.    ,What  Adions  he  may  have. 

I.  /^Arrier  is  accountable   for  the  goods,   and  he  may.  have 
^  trover  or  trefpafs  at  his  eleftionj  per  cur.     Mod.  31.  Hill. 
21  &  22  Car.  2.  B.  R.  Arg.  in  cafe  of  Wilbraham  v.  Snow. 

2.  Where  there  is  no  particular  agreement  for  price,  a  carrier  ibid.  119. 
may  have  a  quantum  meruit  for  his  hire.     2  Show.  81.  pi.  67.  ^'.'°^*^ 
^ch.  31  Car*  2.  B.  R.  Baftard  v.  Baftard.  clr?*!!* 

B.  R..S.  P- 
agreed  m  the  cafe  of  Lovett  t.  Hobbs  of  a  common  carrier. 


«22  dStOItf  [as  to  Carriers.] 


(C.  6)  Carrier,    Pleadings, 

I.  tN  affumpfit  for  that  the  defendant  promifedto  carry  ccrtaitt 
*  apples  for  the  plaintiff  by  boat  from  Greenwich  in  Kent  to 
London  ;  and  the  boat  in  which  they  were,  by  a  great  and  Tiolent 
tempeji  nvasfunk  in  the  River  of  Thames,  fo  as  the  faid  appks 
perifhedy  &c.     It  was  hoI4en  to  be  no  plea  in  difcharge  of  the 
aflumpfit,  by  which  the  plaintiff  had  fubjc£^ed  himfelf  to  all  ad- 
ventures.    4  Le.  31.  pi*  86.  Trin.  26  Eliz.  B.  R.  Taylor's  cafe. 
[  223  ]        2.  If  one  delivers  goods  to  a  common  carrier  to  be  delivered  at 
In  cafe        ^*  ^^  confidcration  whereof  the  plaintiff'  undertakes  to  content  bim 
^^ainft  t       rationabiliter  for  the  carriage^  and  the  carrier  promifes  to  deliver  them 
Sfo^Vbox  M^h*     ^'^  that  the  confideration  that  he  would  rationabiliter 
Vj  ncgii.      content  him^  is  fufficient^  though  no  fum  certain  was  mentioned, 
geoce,  no      And  adjudged  that  an  a^ion  lay  upon  that  promife,  but  not  be- 
/flrrifj«/jr      caufe  he  was  a  common  carrier.     Cro.  J.  262.  pi.  26.  Mich*  % 
^rtl^  w  Jac.  B.  A.  Riogers  v.  Head. 

fgorniCtd  fir  birtf  h\xton)y  fromerctJe  ratUnahirt^  and  held  good;  for  perhaps  there  was  no  pardcofar 
^reemcnC)  and  then  the  carrier  might  have  a  quantum  meruk  for  his  hire,  and  is  cbat;geable  in  other 
cafe.     2  Show*  8i.  pi.  67.  Mich.  31  Car.  2.  B«HR.  Baftard  ▼•  Baftard.  Sid.  36.  pi.  5.  Paicib 

33  Car.  2.  C.  B.  S.  P.  per  tot.  cur.  adjudged  accordingly. 

• 

3.  A  carrier  covenanted  to  carry  goods  of  the  plaintiff  ^r^m  D. 
to  London^  he  paying  him  for  the  carriage.  And  in  covenant  for 
not  carrying  the  goods,  he  did  not  Jhew  that  he  hadpaid^  butAH 
paratus  fait  fohercy  and  well ;  for  by  the  common  cuftom  of  the 
realm  he  ought  not  to  pay  before  they  arc  carried ;  or  othcrwife 
he  will  pay  for  nothing.  2  Roll.  Rep.  466.  Mich.  2  Jac.  B.  R, 
Seabright  v.  Beale. 

4.  In  cafe,  &c.  the  plaintifF  (a  merchant)  fets  forth,  that  bf 
the  common  law  every  lighterman  ought  to  govern  bis  lighter  that 
the  merchant's  goods  therein  be  not  damaged  5  that  the  pltnn^ 
ivas  a  fnerchanty  and  the  defendant  a  lighterman^  who  carried  the 
plaintifFs  goods  from&c.  to  &c.  for  hire,  (viz.)  for  fo  much  mo* 
ney ;  and  that  he  had  fo  negligently  governed  his  lighter,  that  the 
goods  were  damnified.  After  a  verdi£k,  exception  was  taken  that 
it  was  not  averred  that  he  ivas  a  common  lighterman ;  befides,  he  did 
not  fet  forth  how  his  goods  ivere  fpoiled ;  but  both  thefe  were  over- 
ruled.    Palm.  523.'  Pafch.  4  Car.  B,  R,  Simonds  v.  DarknalL 

5.  In  cafe  for  that  he  delivered  to  the  defendant  (being  a  water* 
carrier  J  goods  in  Tork  to  carry  xhcmfrom  Hull  to  London^  and  that 
the  goods  were  loft.  It  was  m^ved  in  arreft  of  judgment,  that 
the  agreement  fet  forth  was  to  carry  the  goods  from  Hull  to  Lon- 
don ;  fo  that  the  defendant  did  not  undertake  to  carry  them  from 
York  to  London.  But  adjudged  that  he  (hall  be  charged  upon  tie 
general  receipt  at  Tori  J  according  to  Southcot's  cafe,  though  m* 
thing  was  faid  of  the  carriage  to  HtflL     Sid.  36.  pi.  5.  Pafch.  13 

Car.  2.  C.  B.  NichoUs  v.  More, 

6«  Afl|unpfit 
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6.  AflTumpCt  by  .a  catricr,  upon  a  promi/e  t9  payfi  much  fir  tar^ 
rying  goods  from  York  to  London  ;  if  the  plaintiff  in  his  declaration 
avers  perfrnnancey  and  doth  notjbew  in  'U>bat  parijha^  nvardhe  brought 
tifg9$dsf  it  is  ill  upon  a  demurrer.  Cited  per  cur.  to  have  been 
fi)  adjudged.  Sid.  178.  pi.  10.  Hill.  15  &  16  Car.  a*  B.  R. 
Anon. 

7.  Though  in  an  aflion  fur  cafe  againft  a  carrier^  the  declara-  Refolvod  m 
tion  may  be  good  without  recital  of  the  cujlom  of  the  realms  as  ^^^  ««che- 
Uobart  laid,  yet  the  better  way  is  to  recite  it.  Sid.  245.  pi.  5.  berVthat  ' 
Pafch.  17  Car.  2.  B.  R.  Mitthews  v.  Hopkins*  though  it 

was  laid  as  a 
cnfbm,  yet  indeed  it  is  the  common  law.  Hob.  i8«  pi.  30.  in  cafe  of  Rich  t.  Kneeland.— It  is 
nfoal  to'dcclare  feciindum  legem  &  confuetudinem  Anglis  \  for  it  is  not  a  cullom  confined  to  a  particttUc 
place,  but  it  extenfivt  to  all  the  kiag's  people.     Aig.  3  Mod.  227. 

8.  A£lion  againft  a  carrier  was  brought  in  London  for  lofing 
goods  there f  which  were  delivered  to  him  at  Beverley  in  Torkjhire  to  re^ 
deliver  at  London »     Defendant  pleaded  that  he  was  robbed  of  the       v 
faid  goods  at  Lincoln,  abfque  hoc  that  he  loft  them  in  London. 

.  The  court  held  the  declaration  good^  and  the  plea  naught  in  fub- 
(lance  ;  but  if  it  had  been  good,  the  traverfe  had  been  ill,  becaufe 
the  juftification  was  not  local,  though  Scroggs  J.  was  of  a  con- 
trary opinion.  Judgment  for  the  plaintiff,  a  Mod.  270.  Mich. 
29  Car.  2.  C.  B.  Barker  v.  Warren. 

9.  In  cafe  againft  a  carrier  for  goods  loft,  the  count  wzs  for  4  [  224  J 
J!lver  cups  isf  uno  poculo  argenteoy  without  faying  uno  alio  poculo,  *  Y""*  78« 

&c.  and  adjudged  good-,   for  if  it  be  aliud  the  damages  fhall  be  ^'jj]  ^'^* 
intended  to  be  given  for  it,  and  if  it  be  idem  and  not  aliud,  then  C.  B. 
it  is  only  tautology,  and  in  that  cafe  the  damages  may  be  rightly  Chamber. 

•  OiiA  *  sJ         4       LAIN    V. 

'  grven.     3  Salk.  19.  Anon.  OSor,$.c. 

10.  One  may  turn  an  adion  againft  a  common  carrier  into  a  accordingly. 
Jpecial  affumfftt  (which  the  law  implies  in  refpeft  of  his  hire)  viz, 

that  in  conftderation  of  a  fum  to  he  paid^  he  undertook  to  carry ^  t5*r. 
Per  Holt  Ch.  J.  Comb.  334.  Trin.  7  W.  3.  B.  R.  Anon. 

11.  Cafe  for  that  the  defendant  being  a  common  carrier,  and 
ufing  to  carry  goods  pro  mercede  between  Worcefter  and  Litch- 
field, the  plaintiff  delivered  him  a  guirteay  to  carry  and  deliver  to  her 
fon  T.  and  that  tlie  defendant  in  confideration  of  fo  much  for  car- 
riage, promifed  to  carry  it  fafely,  and  deliver  it  when  required, 
which  was  not  done,  though  by  the  plaintiff  often  required,  and 
that  defendant  refufed  to  deliver  it  to  the  plaintiff,  &c.  It  was 
moved  in  arreft  of  judgment,  that  no  breach  of  promifc  is  fet 
forth,  there  being  no  requeft  to  pay  to  T.  to  whom  the  money  is 
to  be  delivered,  and  fo  no  caufe  of  adlion  \  and  though  the  plaintiff 
might  have  countermanded  the  gift  any  time  before  an  a£lion 
brought  by  T.  and  confequently  might  have  had  an  aftion  for  it 
againft  the  defendant,  yet  that  adlion  muft  not  have  been  cafe,  but 
trover  or  detinue ;  and  therefore  here  is  no  foundation  for  this 
fpccial  action,  without  fhcwing  a  requeft  to  deliver  it  to  T.  iStd 
per  cur.  it  htin^  faid  generally  that  fhe  requefled  the  dfc^uLint  to  de^  , 
//trr,  though  not  faid  to  ivhom^  and  it  being  after  verdi6l,  they 
held  it  well,  and  gave  judgment  for  the  plaintiff.     Holt  xpoto. 

IX  Mod. 
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tr  Mod.  273.  pi.  20.  Hill.  1709.   8  Ann.  B.  R.  Lewlcfier  y» 
Plant. 

12.  Whether  non  ajjumffii  be  a  good  pica  to  an  adion  brought 
againfl  a  common  carrier,  the  court  doubted,  becaufe  the  foun- 
^  .  dation  of  this  cuftom  13  upon  a  fuppofed  proxnife  to  deliver  the 
goods  fafely.     8  Mod.  178.  Trin.  9  Geo.  Harrifon  v.  Green. 

(D)  Againft  an  Hoftler  rinnkeepen]    Who  fliaD  be 

faid  an  Hoji  chargeable. 


Br.  Aaion    [x-  "LjE  muft  be  a  common  inn-keeper  that  may>be  charged 
fur  ic  Cafe,  n     ^^^  ft^j^  j^^  ^as  houfc.    Pafch.  3  Hen.  4.  B.  R.  I 

pi.  41.  CUM  rtAJ«JJT 


for 

^  ,  Rot. 

iV  5.4."     28.     Adjudged.] 
45.  s.  p.— 

S.  p.  S  Rep*  31.  a.  in  CaJye's  cafe.  See  (G.  2.)  Mafonv.  Grafton.  .By  the  lawdf  th« 

land  a  common  !nn-keeper  is  bound  to  warrant  the  goods  of  his^ueft.  D.  a.66.  b«  marg.  pi.  9.  cites 
H.  4.  Rot.  1 6.  Midd\  and  Pafch.  9  H.  4.  Rot.  69.  Midd*a6lion  for  %  tiorib  j  and  Mich.  1  j  H.  4.' 
Rot.  6.  Surr.  Witt.  Cowper  ▼•  Robert  de  Croydoa^  hoftler  for  one  boric. 

For  if  the  [2.  If  an  inn-keepcr  be  fo  diftempered  that  he  tr  nonfana  OT^■ 
defendant  moridt^  and  a  guejl  knowing  thereof  inns  there,  where  his  goods  are 
wiinn^he  ^^^^»  ^^  aftion  upon  the  cafe  lies  againft  the  inn-keeper;  for  he 
•i»ght  at  hia  cannot  disable  himfclf  by  faving  he  was  then  non  fanse  memorix. 
k^'^fafei  Mich.  40,  41  Eliz.  B.  R.  ocrween  Cross  and  Andrews.  Ad* 
hiTgueih^    judged,  but  not  entered.] 

goods,  and 

tf  he  be  fick  his  ferrants  ought  carefully  to  look  to  them,  and  he  cannot  ^difable  himftlf  In  thii  caft 

tny  more  than  in  debt  on  an  obligation.     Cro.  £.  622.  S.  C. 

[   225    ] 

s.  P.  cited  [3.  If  an  inn  comes  to  an  infant^  and  he  keeps  it,  and  Usguejis 
ch.^f^^as  ^^^  robbed^  yet  no  aftion  lies  againft  the  infant.  Mich.  40,  41 
adjudged*ac.  EHz.  B.  R.  in  Cross  and  Andrew's  cafe.     Agreed.] 

cordingly.    Carth.  i6i. 

See  (E)  pi.  ^4.  If  a  man  that  is  not  a  common  hojl  be  ajftgtiedper  tofpitatorem 
note"theret     domini  regis,  to  receive  another  man  as  a  guejiy  he  is  bound  to  take 

charge   of  the  goods  of  his  gueft.     Mich.  3  Hen.  4.  Rot.  28. 

Adjudged.] 

^,  Houfes  at  Epfom,   where  they  take  in  lodgers  and  hoarders 

coming  to  drink  the  waters  there  during  the  feafon,  and  drejs  wV- 

tualsy  and  fell  them  ale  and  beer ^  and  entertain  the  horfes  at  Sd.  a  da^% 

hut  fell  to  mother  perfons,  is  not  an  inn  or  an  ale-houfe.     i2  Mod. 

254.  Mich.  10  W.  3.  Parker  v.  Flint. 

6.  Afign  is  not  effaitial  to  an  inn,  but  is  an  evidence  of  it  \  per 

Holt  Ch.  J.  '12  Mod.  255.  Mich.  lo  W.  3. 
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(E)  Agalaft  an  Hoft.     Pt^bo  (hall  be  faid  a  Guefl  to 

have  an  ABion.  » 

•  ■ 
[i.  iF  my  goods  are  ftole  in  an  inn,  and  I  ^m  a  gueft  there,  ^^-  5*    - 
*  but  mf  goods  nvt*re  delivered  to  the  hojUef  upon  another  account ^  Mich,  lo^' 
I  fliall  have  no  aftion  againll  the  hoftler,     Mich.  40,  41   Eliz.  ^41  Ei.«* 
B.  R,  between  Bemon  and  Watson.]  '  ?•  ^*  s.c* 

**  tut  S.  P« 

does  not  3{>pe«» 

[2.  If  a  man  comes  to  an  inn  with  a  hamper ^  in  which  he  hath  ^^^l*  '^^» 
certain  ^tf^dlr  (fcilicet,  hats  as  the  cafe  was)  and  departs  leaving  it  fjysh^^i^' 
with   the   hofiy    and  tiuo  days  after  comes  againj  whereas  in  the  the  ian- 
time  of  his  abfence  this  wa^  J^ole^  he  fliall  not  have  any  action  ^^Y^  ^h« 
againft  the  hoft,  bccaufe  he  ivas  tiot  a  gtiejl  at  il^  tune  oftheJicaU  r^yan^\f^ 
mgy  and  the  hofi  had  no  benefit  by  the  keeping  thereof,  and  there-  »  or  3  dayt, 
fore  fliall  not  be  charged  for  the  lofs  thereof  in  his  abfence.  Mich.  *^  ****** 
5  Jac.  B.  R.  between  Jelly  and  Clarke,  adjudged.     And  Juf-  juftltw 
ticc  Williams  faid,  that  it  was  fo  adjudged  at  Hertford  terni^  were  of 
which  intrafur  Pafch.  4  Jac,  Rot.  454.]  fP^^ 

^ -^  -Tj-r  w  that  the  mo* 

keeper  was  not  chargeable  as  a  commoo  bofJer  for  the  good?  ilolen  during  fuch  time^  unlcfs  he  makes  «  / 
fpecial  proxnife  for  the  fafe  keeping  of  them  j  and  the  a^ion  ought  to  be  groanded  thei«up«i>  j  but  jc 
bang  anew  cafe,  and  Flcmin*  Ch.  J.  being  abicnt,  adjornatur.  ■  '  Noy  126.  S,  C.  fays,  that 
the  motning  he  departed  he  toid  hishoftels  he  would  return  within  a  days,  and  wouldkave  his  hamper 
there,  in  which  were  many  hats,  and  his  bji  promijcd  ttey Jb^uld  be pfe  j  that  he  returned  accordingly, 
but  the  hats  were  ftole  ;  aoi  ;3Jju(ig?d  that  querens  nil  capiaf  per  biiiafn,  bccaufe  he  was  not  a  gue(^  ac 
the  timeof  the  fte.iling,and  the  hol^  had  no  profit  by  the  goods  being  there.  >»  ■■■  S«  C  cited  Arg.  Foph. 
179.  and  in  2  Brown).  255.  and  in  Lat.  127.  but  by  didereot  iiamcsy  and  in  nciiliur  of  thoie  books  it 
the  point  in  Noy  of  the  hoft^s  promiic  inentiooed. 


[3.  But  if  a  man  corned  to  an  inn  nviih  a  horje  which  he  rides,  Noy  126. 
and  leaves  it  with  the  hoil,  and  departs  from  the  inn  for  fcveral  5'  p*  ^^ 
days,  and  in  his  abfence  the  horfe  is  ftole,  yet  the  hoft  fliall  be  cordinglyl 
charged  for  it,  bccaufe  he  had  a  benefit  by  the  continuance  of  the  — Cro.J, 
horfe  with  him,  inafmuch  as  he  is  to  be  paid  for  it  \  and  fo  the   '^^  ^'j.'** 
owner  is  a  fufTiciexit  *  gueft  to  have  the  action.  Mich.  5  Jac.  B.  R.  s!  P.— >Mo« 
in  the  faid  cafe  of  JrxLY  and  Clarke,  it  was  fo  agreed  per  877.  pi. 
curiam.]  .  J"';**" 

S.  p.  as  a-'ijudged  accordingly. ->■—-<- S.  P.  but  other.vlfc  if  he  had  left  a   trunk  or  a   dead  thing. 
1  Salk.  iSS.  pi.  2.  Mich,  "i  Ann.  B.  R.   York  v.  Grlndflone.  a  r        ^« 

[4.  If  an  hofl  invites' one  to  f upper  ^  and  the  night  being  far  fpent,  8  Rep.  32. 
invites  him  to  flay  there  ail  nighty  if  he  is  after  robbcdy  yet  the  hoft .  ^Volution** 
fliall  not  be  charged  for  it ;  for  this  gucft  tuas  not  any  traveller,  in  Caiye'B 
2c  Eliz.  Carr's  case,  adiudecd.     Cited  Pafch.  7  Jac]  "*^»  s.  p. 

^  >        J       fa  /  J        J  accprdingJri 

for  the  writ  is  ad 'hofi>ltindos  homines,  &c.  tranfeuntes  in  eiiJcm  horpitantes,  5cc.  ■  2  Browni* 

254.  S.  P.  by  Coke  Ch.  J. 

> 

CS-   [^^1  I^  ^^  ^J^  ^^  offigned  per  hofpifalorem  dotnini  regis  to  en»  The  cafe  of 
tertain  J.  S.  as  a  guefl y  he  is  not  bound  to  warrant  J.  S.'s  goods  ;   ^J^^w  ^  • 
for  he  is  not  a  traveller  that  is  lodged  for  his  money  within  the   kik»,  d.  * 

intent 


t 
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15^-  *»•  intent  of  the  law.  Pifch.  3  H.  4.  Rot.  284  adjudged.  But&ere 
K^^ainf  *      it  fecms  that  the  hoft  wa/  fut  a  common  bojl.l 

citet  the  record. S«&  (D)  pi.  4.  , 

Poph.  ia7«  [6.  If  a  man  takes  my  horfe^  and  rides  him  to  an  inn^  where  he 

™'*-  'S  \%Jlole^  I  fliall  not  have  an  a^ion  againft  the  hoft,  though  I  am 

but's/p.'  ^c  owner^  bccaufc  I  am  not  his  gueft.    Trin.  15  Jac.  B.  IL  be* 

dbesiMtap.  tween  Robinson  and  Walter  i  per  Cro.  &  Dod.  &  Hought. 

?*M  T"  l^ut  Mount,  e  cojntra.1 

AoiU  Kep. 

449.  pi.  II.  S.  C.  bot  S.  P.  doestnot  appear.— 3  Bulft.  469.  S.  C  but  Sr  P.  does  not  appear. 

Poph.  127.  [-7.  But  if  myferuant  upon  my  hufinefs  comes  to  an  inn,  and 

I*  %\  does  ^^^^^  ^^P^"^  "^y  horfc,  and  he  is  there  ftole,  I  may  have  an  a£lion 

fiot  appear,  againft  the  hoft,  becaufe  the  abfolute  property  is  in  me.    Trin. 

— RoU.  I J  Jac.  B.  R.   between  Robinson  and  Waller,  per  Mount* 

\?i:^^t  Cro.&Dod.] 

S.  P.  does  not  appear.  ■  3  Bulft.  269.  S.  C.  but  S.  P.  do«  not  appear.  —So  if  the  fervant 
lias  money  of  his  mafter*s  in  a  bag  in  the  inn,  wl\ich  is  ftolen  by  default  of  the  inn-keeper  and  hit  fer- 
vant ;  adjudged  that  adion  lies  for  the  maftor  \  and  &id  that  it  had  been  fo  refolved  before.  Cto.  J*  224. 
pi.  4*  Tri^.  7  Jac.  B.  R.  Beedlev.  Morris. ■  Yelv.  162.  S.  C.  accordingly;  for  no  one  can 

hate  fatisf4£Uon  but  he  that  has  the  lofs,  and  that  is  the  mafter  j  and  whether  he  were  iervant  or  notto 
the  plaint!^' at  the  time  of  lodging  in  the  inn  is  nnc  material  $  for  if  he  was  his  friend,  by  whom  he  lent 
the  money,  ahd  is  robbed  in  the  inn,  the  very  owner  (hail  have  tbea^ion  \  per  tot.  cur.  And  judgment 
accordingly.  -.-S.  C.  Vited  D.  r  58.  b.  marg.  pi.  52. — -S.  C.  cited  Lat.  127.— ^Poph.  179.  cites 
S.  C.    ■  S.  P.  adjudgedforthe  plaintiff.  Lat.  126.  Tri^.  x  Car.^  Dropev.  Thaire«-^Poph.  178. 

S.  C.  adjudged  accordingly.— —>Noy  79.  S.  C  adjudged.— Dal.  8.   pi.  i.'Mich.  7  £«.6.  cites  H« 

4.  S.  P..  3  Bulft.  271.  S.  P.  by  Montague  Ch.  J. 

8.  Whitfield  J.  held,  ihsX  foldiers  bitlettedj  though  they  had  been 
in  the  inn  14  days^  were  guefts;  and  denied  Caley's  cafe  8  Rep. 
which  ties  the  abode  of  a  gueft  to  3  days^  and  that,  if  the  abode 
is  longer,  it  {hall  be  faid  a  commorancy  ;  for  he  faid,  the  time  may 
be  longer,  as  a  lawyer  at  the  aAifes,  a  gentleman  at  a  horfe-race, 
&c.     Clayt.  97.  pi.  164.  '1641.  Harland's  cafe. 

9.  If  an  attorney  hires  a  chamber  in  an  inn  for  a.  whole  ierm^  the 
hoftler  is  not  chargeable  with  any  robbery  in  it,  becaufe  the  party 
is  quafi  a  lefTee.  Mo.  877.  pi.  1229.  cited  by  Warburton  J.  as 
refolved. 

5.  c.  cited  10.  One  left  goods  in  an  inn,  and  lima  abroad  about  his  bud* 
''^'^  — s*c  ^^^^'*  ^"^  returned  the  fame  day^  the  hoftler  ihajl  anfwer  for  the 
cUed~Arg.  *  goods,  if  ftolen  in  the  meantime ;  but  if  the  owner  docs  not  re^ 
Lat.  127.—  turn  within  3^4  daySy  it  is  otherwifc.     Mo.  877.  pi.  1229. 

s,  c.  cited    ^itg J  ijy  Warburton  J.  is  i  Jac.  Sir  Edwin  Sand's  cafe. 

Cro.  J.  1 09.  '  *  »r 

r  227  l 

But  Ibid.  II'  If  a  paf&nger  lodges  3  days  tocher  in  an  inn,  the  hoftler  b 

127.  Trin.  not  anfwcrablc  for  his  goods,  if  they  are  ftolen  out  of  his  cham^ 
deSeftid,  ^^^ »  pci  Dodcridgc  J.  Lat.  88.  Pafch.  %  Car.  in  Gulielm's  cafe. 

that  if  clo- 
thiers come  to  London  to  fell  their  chtb,  andjiay  awe^k  or  more^  tnd  Jo  of  fueb  at  coau  to  term  herei  yet  in 
thcfe  cafes  they  ihall  have  an  aftion  againft  the  hoft,  he  being  a  common  inn-keeper.  To  which  Jon*! 
agreed ;  but  otherwifc  if  he  ftays  a  quarter  of  4  year,  or  boards  thae ;  but  if  hcfi^ys  half  a  year  k  ith- 
wtt  fuch  agreement  j or  board,  &c.  he  is  witliin  the  cuftom.— .'— Poph.  179.  S.  P.  by  Jones  and  Dodc- 
ridge  J.  agreed.  ■  ■  S.  P.  faid,  and  not  denied.  Hct.  ^g»  50.-  ■■  -It  vn,*  faid  at  bar,andnot  de- 
nied, that  the  declaraHon  Should  fay  trarjiem  b^jpitan/it  ^  for  if  he  boards  or  fojcurss  for  a  certain  fyatg 
'm  an  inn>  the  action  does  nst  lie.     Hct.  49.  Cximilon's  cafe. 

II  I2«  An 


^Sidtllf  [as  to  Innkeepers.}  227 

12.  An  inn  in  London  is  an  inn ;  and  if  a  gueft  be  robbed  in 
fuch  ad  inn,  he  (hall  have  remedy  as  if  he  was  pafBng  through  the 
country.  Poph,  179.  Pafch.  2  Car.  B.  R.  Drope  v.  Thaire. 

13.  If  one  comes  to  an  inn,  and  makes  a  previous  contraEl  for 
kd^gfor  a  Jet  time,  and  does  not  eat  or  drink  there ^  he  is  no  gueft, 
but  a  lodger,  and  fo  not  under  the  innkeeper's  prote£^ion ;  but  if 
he  eats  and  drinks  there,  it  is  otherwife ;  or  if  he  pays  for  his 
diet  there,  though  he  does  not  take  it  there ;  per  Holt  Ch.  J. 
12  Mod.  255.  Mich.  10  W.  3.  arg.  in  the  cafe  of  Parker  v.  Flint. 


(E.  2)  Where  one,  in  refped  of  Intereft,  though 
not  the  very  Gueft,  fhall  have  an  Adion  againft 
the  Hoftler. 

I.  IF  a  common  carrier  has  a  pack  of  goods  of  J.  S.  to  carry  to  D,  Qnwe,  md 
^  and  it  isjlolefrom  him  in  a  common  hoftry^  J.  S.  {hall  have  ac-  ^^  C^)  P'*  *• 
tion  againft  the  hoftler  for  the  pack,  and  not  the  carrier ;  for 
they  arc  not  the  carrier's  goods ;  per  Brown  and  Portman,  and 
Hales  accorded.     Dal.  8,  9.  pi.  i.  Mich.  7  E.  6.  Anon. 

2.  If  out  fends  money  by  kisfriendj  Hjuho  is  robbed  in  an  inn^  the 
very  owner  fhall  have  the  a£tion  j  per  tot.  cur.  Yelv.  262^ 
Mich.  7jac.  arg. 

3.  If  Z.Jhranger  takes  another^ s  horfe^  and  fets  him  up  in  an  inn^ 
and  he  is  JioUn  away,  the  party  may  have  his  remedy  againft  the 
innkeeper  i  perMountague  Ch.  J.     3  Bulft.  271.  Mich.  14  Jac« 

(F)     Againft  an  Hoftler, 

t[228l 
[l.  iF  an  hoft  refufes  a^  gueft,  upon  pretence  that  his  hottfe  is  full  of  ^*  ^'}^\j 
•*  guefts,  if  this  be  falfe,  an  a£bion  upon  the  cafe"  lies.  Pafch.  ^ad  Doddcl 
4»  5  Ph.  &Ma.    Dyer  158.  32.]  ridge  and 

ChaiTibcr- 
Itine  J.  2  Ron.  Rep.  345. — S.  P.  per  cur.  Palm.  367.  ft  374.  Br.  Adion  fur  le  Cafe,  pi.  76.  cites  '\^ 
H.  6/ 1 S.  So  of  a  'viSualUr  ivbo  ivill  not  jell  me  visuals ;  and  yet  in  debt  for  thel<^  viduals  the  de- 
fendant may  wage  his  law.  Per  Moile  J.  per  Prifot  it  is  true;  for  the  vldtuaJleror  hoftler  is  not  bound 
to  fell  you  bis  viduals,  anlefs  he  will,  nor  the  hoftler  to  lodge  you  againft  his  will.  Qi^aerc  thereof; 
for  then  it  feems  by  his  reafon,  that  action  upon  the  cafe  docs  not  lie.  Quxre  ;  for  it  feems  that  if  an 
hcfiitr  will  not  lodge  a  man,  thtccr/fahle,  upon  ccmf  lain ,  (hall  compel  b'm*  And  per  Dan  by,  an  hofllcr 
u  not  hound  to  ghe  meat  tg  b'.s  gUcJVx  horje  till  be  be  paid  beforehand ;  fox  he  \z  not  bound  to  truft  him. 
S.  C.  cited  9  Rep.  87.  b.— Note  by  all  the  juftices,  that  if  a  common  hofller  ta-i//  net  lodge  mcy 
I  fluU  oot  have  an  a^ion^  but  complain  to  tbe  ruler  ofthtvill,  and  he  ihall  take  dire^ion  upon  it.  Br.  Ac- 
lion  fur  le  -j-  Cafe,  pi.  92.  cites  5  E.  4.  2.— Dalt.  Juft.  cap.  7.  f.  8.  makes  aqua;re  how  the  officer  flial 
compel  him ;  and  fays  it  feems  that  all  the  officer  can  do  is  either  to  caufe  fuch  aLhf  me- keeper  to  be 
Icppreiled,  or  to  prtfent  fuch  offence  at  the  aflifes  or  feffions  of  the  peace,  that  fo  fuch  otrendur  may  be 
thereupon  indited  ;  and  fays  that  at  a  Lent  alfifes  1622,  Ley  Ch.  J.  delivered  it  in  his  charge,  that 
ao  inn-keeper  or  alehoufe-kceper  offending  herein  might  be  indifled,  fned,  and  ifrfrfj^n.d  for  the  fane, 
or  elfc  that  the  party  grieved  might  have  an  aftion  upon  the  cafe  againft  the  inn-k-c-cper  or  alehuufe- 
keeper  refufing  to  lodge  him.  Hawk.  PI.  C.  225.  cap.  78.  f.  2.  S.  P.  and  ciies  S.  C. 

If  an  inn-keeper  raAw  dovun  bitftgn^  but  ftill  keeps  anhoftry,  cafe  liss  for  d^nyini  to  lojgo  a  travel- 
ler for  bis  money  ;  but  otherwife  if  he  takes  down  his  fign,  and  gives  over  kccpirg  an  mu.     Godb. 

346.  in   pi.  440.  Trin,  ii  Jac.  B.  R.  by  Dodderidgc  J S.  P.  by  Ley  Ch.  J.  and  Drudtndgc  ar4 

CJumbcnaine  J.     a  Roll,  Rep.  345,  346.  in  S.  C PaJm.  374.  S.  I',  iu  b.  C.  by  DodJc.idte. 

Vol.  I.  S  [2.  If 
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[2.  If  a  traveller  comes  to  an  hoftler  to  lo<lge,  and  the  boj 

•  Br.  AClion  him  a  chamber  to  put  bis  goods  in^  and  after  the  gueft  is  there  rMei 
AirleCaie,  of  his  goods,  he  fliall  have. an  atiion  upon  the  cafe  againft  the 
pi.  86.  citct  j^^jj^  ^  ^^  ^^^  j^^  adjudged.     And  there  faid  to  be  adjudged  in 

the  coanciL  Co.  8.  Calye's  cafe  3  a.] 
y^A-^— >  [3,  If  a  man  comes  to  a  common  hoftler  to  lodge,  and  difires 
t  Fol.  4*'  thai  his  horfe  be  put  to  pa/lure^  and  the  hoft  puts  him  to  pallure 
Y  p'  1^  actordingly,  where  the  horfe  is^y^,  the  hoft  ftiall  not  be  charged, 
accordingly  t  bccaufc  Ac  hoft  IS  not  bound  by  the  law  to  anfwer  for  any 
4Le.96.pl.  thing  which  is  out  of  his  inn,  but  only  for  thofe  things  which 
196.  Wind-  ajg  within  his  inn.     Co.  8.  Calye  32.  b.     Refolved  HilL  37 

i^i^l'. Eliz.  B;  R.  between  Dale  and  Gibson  agreed ;  but  there  faidi 

a  BrowaJ.     that  before  it  had  been  held  contra  per  curiam.     Pafch.  40  Eliz. 
?^lr  f  •  ^:   B.  R.  between  1  Mosley  and  Fossbt  per  curiam.1 

by  Fofter  J.  ^  r  J  , 

X  Mo.  543.  pi.  720.  HUl.  40  Eliz.  S.  C.  but  S.  P.  doesnoc  deariy  sppear. 


[4.  But  if  the  owner  does  not  require  the  hoft  to  put  Us  horfe  /• 
grafsy  but  the  hoft  does  it  of  his  own  head^  he  (hall  anfwer  for 


^.  P.  luied 

accordingly 

4  Lc.  q6.       <w    .^   - 

J.  106.      itj  if  the  horfe  be  ftole.    Co.  8.  Calye  32.  b.] 

Windham  ▼. 

Mtad.— a  BrowaJ.  255.  S.  P.  by  Fofter  J. 


Mo.  543.  [5»  l^Buf]  if  the  hoft,  upon  command  of  the  gueft^  puts  the  horfe 
s'  C*°bot  *°  Z^^y  *"^  ^^^  horfe  by  the  voluntary  and  wilful  negligence  of 
s!  P.  does  the  hoft  is  Jlole ;  as  if  the  hoft  Toluntarily  leaves  open  the  gates  if 
not  cictriy  the  ground^  by  which  means  the  hwrfe  ftrays  out,  and  fo  is  ftote 
?h«'thc^"^  or  loft,  an  aftion  upon  the  cafe  lies  againft  the  hoft.  Pafch.  40 
cafe  ii,  that  Eliz.  B.  R.  between  Mosley  and  Fosset.    Per  Poph,] 

the  defen- 

duit  took  the  horfe  to  graft  at  21.  per  week,  and  was  to  keep  him  fafe,  and  re-4elivcr  kim  wfaes  it« 
quired  ;  and  Hiewed  that  he  kept  it  fo  negligently  that  it  was  taken  away  by  peifont  •nknown.  Upon 
Qcmurrer  Popham  and  Fenner  held,  that  the  adion  lay  not  without  alleging  a  requeft  to  re-ddiver}  and 
likewife  thai  the  horfe  was  eloigned,  dead,  or  loft ;  but  Gawdy  and  Clench  e  contra,  the  adioo  beiag 
founded  on  the  negligence,  and  fpecial  alTumpfit  to  keep  him  cife.  But  allagceed,  that  tritboatfvck 
fpeclal  aifusipfit  ine  a^on  would  not  lie. 

6.  If  one  brings  a  bag  or  cheft  of  evidences  or  obligations^  deeit, 
or  other  fpecialties,  and  they  are  loft  by  default  of  the  hoftler^ 
the  hoftler  Ihall  anfwer  for  them.  8  Rep.  33.  a.  Pafch.  26  Eliz> 
B.  R.  in  the  5th  refolution  in  Caley*s  cafe. 

7.  An  innkeeper  is  not  compellable  to  receive  the  horfe  ^VBJ§ 
if  his  majer  is  not  lodged  there,  2  Brownl.  254.  Per  Coke  Ch.  J. 
Pafch.  7  Jac. 

8.  If  an  hoftler  keeps  a  horfe  left  with  him  at  livery  fo  negli- 
gently that  he  tr  taken  out  ofhisjlabky  and  rid  a  Img  journey^  and 
damaged,  an  a£lion  lies ;  fo  if  he  keeps  him  fo  negligently,  that 
he  is  beat  or  abufed,  or  wanted  reafonabU  provender  in  his  inn.  6  Mod. 

224,  225.  Mich.  3  Ann.  Bi  R.  per  tot  cur.    Obiter. 
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(G)  Againft  an  Hoftler.  Collateral  Matter  to  excuje 

the  Hoftlen 


[i,  jF  an  hoft  rrfujisz  gueft  becau/e  bit  bou/eir  full  of  gachs,  and 
**  the  party  Jays  that  be  willjbifi  among  tbe  atber  guejis^  and 


Ibid,  iqtbi 
c«fe  of 

there  he  is  nbbcdj^ix.  hoft  fliall  not  be  tharged.    4,  5  Ph.  &  Ma.  ah  HoitI 
Dyer  158.  32.]  '''^of 

*RIBCK«— Bcndl.  6o«  pi.  103.  S.  Cby  the  name. of  Bisd  t.  Bis d  accordingly  l^y  all  the  juiHcei  of 
C.  B.— >And.  29.  pi.  69.  S.  C.  accordingly ;  and  by  And.  and  Bendl.  it  appean  that  the  plaintiff 
]Menc  to  a  bed  in  the  inn  by  fafferance  of  another  perfon^  but  withoot  the  afleot  qi  the  hoiUtr  or  hi# 


[2.  If  an  hoft  tills  aguejt  tbat  be  nfujt  go  abroad^  and  fo  be  can-  S.  P.  Br. 

not  be  attendant  to  him ;  and  thereupon  the  gueft  takis  up  bis  J^  c!SL  du 

lodging  tbere  at  bis  peril ^  if  his  goods  are  ftole,  the  hoft  fliall  not  41.  cites 

be  chareed.     1 1  Hen.  4.  4c.]  S.  c.  And 

pleaded  tbat  he  tdd  the  plaintiff  that  he  could  not  take  upon  him  the  char|e  of  the  gooda^  becaafe  be 
milft  go  early  in  the  morning  to  the  iberift'  upon  a  writ  of  inquiry,  ftc.  and  that  thereupon  the  plaintilF 
liked  him  to  deliver  the  key  of  his  chamber  and  ftable,  which  the  defendant  did  accordinglyi  and  %venc 
his  way,  &c.  The  court  agreed  chat  the  delivery  of  the  key  was  nothing  to  the  purpofe  \  but  per  HiU, 
when  tbe  defendant  notified  that  he  coulJ  not  attend,  and  thereupon  tbe  plaintiff  took  up  hit  lodging 
there  at  his  peril,  the  defendant  was  discharged.  And  per  cur.  none  (ball  be  compelled  to  infwer  ea 
hoftler  but  a  common  hoftler.  And  becaufe  the  plaintiff  bsd  not  cmwted  that  tbe  drfaufsnt  wot  m  ccn- 
mom  bo/Hitf  nor  doet  it  appear  of  recordf  therefore  the  plaintiff  took  nothing  by  bis  writ.  Quod  nota. 
And  though  the  defendant  admitted  fuch  writ,  and  counted^  yet  if  the  court  perceive  it  they  will  not 
peimit  aty  by  which  judgmeat  was  ut  fupia. 

[3.  If  an  hoft  takes  in  agueft^  end  goes  abroad  of  his  own  head 
nvitbout  procefs  of  law,  yet  he  muft  anfwer  for  the  goods  of 
his  gueft)  for  he  ought  to  have  a  fenrant  to  take  care  of  them  in 
his  abfence.     11  Hen.  4«  45,] 

[4.  &  it  feem?  it  would  be,  if  he  was  at  anodier  place  by  aRion 
tflaw ;  for  his  fervants  ought  to  have  the  care  in  the  mean  time* 
Contra  1 1  H.  4.  45.] 


5*  AAion  upon  the  cafe  againft  an  hoftler,  becaufe  he  carried  *  It  ii  no 
away  bis  goods  ^n  his  hoftry,  which  were  embezzled  by  ill  people  ^^^J^ 
for  default  of  good  keeping,  &c.  and  the  defendant  faidy  that  be  ^j^  that  b» 
did  not  deliver  tbe  goods  to  bim^  and  alfo  tbat  be  bad  tbe  *  key  of  bis  dtl'vofred  to 
'chamber.     Et  non  allocatur,  but  judgment  for  the  plaintiff,  and  ^^*  f  J^'*' 
elegit  awarded  of  the  landy  which  be  had  tbe  day  of  tbe  judgment ,  and  damhtr  m 
not  the  day  of  the  writ ;  and  he  prayed  ai^ias  adfatisfac.  which  w^'^*  tho 
was  denied,  as  where  hue  and  cry  is  made  ;  for  he  did  no,  wrong,  ^^^^^^ 
but  laches.     Bn  A£lion  fur  le  Cafe,  pi.  15.  cites  42  £•  3.  1 1.        gu^  up  tb§ 

aoor  of  tk§ 
ibamberepeni  fix  he  ought  to  keep  the  goods  of  his  guefts  there  in  fafety.     8  Rep.  33*  a.  Pafch.  %% 
£lie.  B.  R.  in  the  4th  refolution  in  Caiey's  cafe.    And  fays  that  with  this  refolution  agrees  %%  H.  6^ 
ti*  b.   IX  H.  4.45.  a«  b.  41  £•  3.  II.  a* 

6.  Where  a  man  is  lodged  in  a  chamber  with  tne  by  my  good  will,  ?•  P.  For  it 
end  not  by  tbe  boiler,  and  he  robs  me,  the  hoftler  fliall  not  be  ft^,*^**'* 
charged.     Contra,  if  he  was  lodged  there  by  the  hoftler.     Br.  have  fuch  a 
ASion  fur  Ic  Cafe,  pi.  c8.  cites  22  H.  6.  21.  per  tot.  cur.  eompanion 

'^    r  or  fcrvant. 

a  Rep.  33.  t*  in  the  4th  xelblatioaia  Caley**  caft,  dtea  S.  C. 

S  %  7.  Jnd 


230  9ftlOn0  [as  to  Innkeepers.] 

7.  And  if  my  ownfervant  who  comes  with  me  robs  me  in  the  hojiefj^ 
the  hoftler  fliall  not  be  charged.  Quod  nota.  Br.  Af^ion  fur  le 
Cafe,  pi.  58.  cites  22  H.  6.  21.  per  tot.  cur. 

8.  A  clothier  came  to  an  inn  ivith  a  waggon  of  wool  to  lodge 
there,  and  at  his  entry  the  hojller  told  him^  tbaty  if  he  would  htwt 
him  to  take  charge  of  his  tvaggonj  hefhould  draw  it  into  the  innet" 
courts  or  otherwife  he  would  not  anfwerfor  it.  The  clothier  did 
not  do  To,  and  the  wool  was  ftolen.  In  a£tion  brought  againft 
the  hoftler,  he  was  difcharged  by  this  fpecial  matter.  Mo.  159. 
in  pi.  299.  cited  by  Periam  as  adjudged  in  7  &  8  Eliz. 

t.  C.  cited  9*  ^^  a£^ion  againft  an  hoftler  for  goods  loft,  he  faid,  in  excofe, 
8  Rep.  33.  that  he  hid  the  plaintiff' put  his  goods  infuch  a  chamber  y  and  lock  them 
■•*" C***=y'*  up  therey  and  then  he  would  warrant  themy  but  not  otherwife ;  bat 
that  the  gueft  let  them  lie  in  an  outer-court  at  large,  where  they 
were  ftole.  Upon  demurrer,  the  opinion  of  the  court  was  againft 
the  plaintifF.  D.  266.  b.  ph  9.  Mich.  9  &  10  Eliz.  Saunders  n 
Spencer.  , 

ID.  In  cafe  againft  an  hoftler  for  goods  ftolen,  the  defendant 
pleaded  an  agreement  between  themy  that  the  defendant  fbould  not  he 
charged  for  any  goods  brought  by  the  guefty  except  fuch  as  he  deRverei 
to  the  hoftler  or  his  wife  ;  and  faid,  that  he  did  not  deliver  the  goods 
ftolen  either  to  him  or  his  wife,  and  fo  ^ot  chargeable*  And 
the  court  held  this  a  good  plea  in  bar.  Mo.  158.  pi.  299.  HilL 
26  Eliz.  Brand  v.  Glaffc. 

.    1 1.  If  an  innkeeper  demands  of  his  gueft  to  tell  him  what  goods 

w  money  he  has  brought y  ^whereof  he  fball  be  chargedy  and  the  guefl 

fays  he  has  noney  or  lefs  than  he  really  hasy  the  hoftler  fliall  not  be 

chargeable  if  the  goods  are  ftolen ;   per  Anderfon^  but  Wind* 

'   ham  and  Periam  e  contra.     Mo.  158*  pi.  299.  Hill.  26  Eliz. 

12.  Though  the  gueft  does  not  deliver  his  goods  to  the  hoftler  t9 
keepy  nor  acquaints  him  of  themy  yet  if  they  are  ftolen,  the  hoftler 
ihall  be  charged.  8  Rep.  33.  a.  Pafch.  26  Eliz.  B.  R.  in  the 
4th  tefolution  in  Calye's  cafe,  and  fays,  that  with  this  accords 
42  £.  3*  f  I.  a.  * 

13.  The  not  knowing  by  whom  the  ^oods  werefMe  is  no  excofe 
for  the  hoftler,  but  that  he  fliall  be  charged.  8  Rep.  33,  a.  ia 
Calye's  cafe,  cites  22  H.  6.  38*  8  R.  a.  tit.  Hoftler  7. 


(G.  a)     Adions  againft  an  Innkeeper.     Writ  and 

Declaration. 

I.  "tTITRIT  of  trefpafs  vi  iff  armts  was  maintained  s^gainftaft 

^^    hoftler  for  one  who  loft  his  goods  in  default  of  his  hoft. 

Thel.  Dig.  114.  cap.  24.  f.  14.  cites  Mich.  8  R.  2.  Hpftlcry- 

and  fays,  the  form  of  the  Regifter  fol.  105.  is  to  fuppofe,  quod 

inalefaBores  quandam  cameram  in  qua^  &C-  in  defeSiu  defnn^ 

armis  noBanter  fregerunty  &c. 

Br.  Count,        2.  In  Cafe  againft  an  hoftler  for  not  fafely  keeping  the  goods 

pi.^ijuct   ^f  i^j,  gueft,  &c.  the  writ  may  fc  J.  N^jeoman^  or  Sic  like,  but 
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in  the  diclaraticn  hcjball  be  named  common  hqftier ;  and  otherwife  J'*  Office 
the  writ  does  not  lie,     Br.  General  Brief,  pi,  i6.  cites  ii  H.  iV&^ai/* 
4«  45*  (^'^)  ^'^' 

S.  C. The!.  Dig.  51.  lib.  6.  cap,  5.  f.  2.  cites  S.  C  Br«  Aftionfurlc  Cafe,  pi.  58.  citci 

32  H.  6.  2f.  where  the  writ  was  labourer  but  the  count  was  hoAIer.— — -Tbel.  Dig.  51.  lib.  6.  cap. 
5*  f>  2.  cites  %\  H.  6.  24.  S.  C.  that  one  may  have  writ  againft  one  who  is  a  common  hoftier,  with- 
out naming  blnn  hoftier  in  the  %wit.  ■.  ■  The  writ  need  not  mention  that  the  defendant  keeps  a  com^ 
men  inn  j  for  the  words  of  the  writ  in  the  Regider  are  infra  hofpitium  ejufdem  B.  but  it  is  to  be  fo  in- 
tended in  the  writ ;  for  the  recital  of  the  writ  is,  hofpitatores  qui  communia  hofpitia  tenent,  &c.  and 
the  one  part  ought  to  agr«e  with  the  other.  And  the  plaintiff  ought  to  count  that  he  faolds  commune 
hoipitiujs.  And  io  the  books  of  22  H.  6. 21.  ix  H  4.  45.  a.  b.  10  £li«.  D.  266.  &c.  are  well  re- 
conciled.   8  Rep.  32.  a.  b.  Pafch.  26  Eliz.  B.R.  in  the  iftrefolutlon  in  Caley^s  cafe. 

*  In  cafe  for  goods  ftolen  out  of  the  Inn,  it  was  moved  after  verdidl,  that  it  was  not  alleged  to  be  in 
nmmMni  bofpitio.  (Qusere  if  both  in  the  writ  and  declaration)  yet  becaufe  the  declaration  laid  it  as  the 
cuibm  for  common  inns,  and  then  faid  that  hchofpitacus  in  hofpitio,  &c.  it  was  adjudged  for  the  plain- 
n'/f ;  for  it  ihall  be  intended.  And  it  is  domus,  and  not  hofpitium,  if  it  be  not  commune.  Hob.  145* 
pl>  307.  Maibn  ▼.  Grafton. 

3.  If  one  declares  of  goods  carried  away  out  of  an  inn,  he  need 
ftfit  aunt  nvho  carried  them  away,     Br.  Toll,  pL  2.  cites  9  H.  6.  45* 

4*  Trcfpafs  upon  the  cafe  againft  W.  H.  labourer,  in^fmuch 
96  according  to  the  law  and  cuftom  of  the  realm,  an  hoftier  who 
holds  conunon  hofteries  ought  to  keep  the  goods  of  them  who  are 
lodged  in  their  hofteries,  fo  that  no  damage  fhall  come  to  them 
by  perfons  unknown,  and  that  certain  goods,  and  ftiewed  what 
of  the  plaintiff's  were  carried  out  of  the  houfe  of  the  defendant 
by  perfons  unknown  j  and  the  writ  was  awarded  good  according 
to  the  law  and  cuftom  of  the  realm  ;  for  the  cuftom  of  the  realm 
h  the  common  law,  and  where  it  is  the  common  lanvy  there  he  need 
not  rehearfe  the  cttftom*     Cofitra  where  it  is  private  cujlom^  and  not 
the  common  law.     And  the  writ  nor  the  f  count  dtd  not  rehearfe  \  in  the 
that  tie   houfi  of  the  defendant  was  a  common  hoftery^  but  they  maig.  of  pi. 
paficd  over,  &c.  and  the  writ  was,  that  iocs,  rf  the  plaintiff  ^^^j'th"  ^"*** 
in  hoffftk  defendentis  hofpitati  receperuntj  &c.  which  word  (hofpi'^  count  was 
iati)  per  Alcu,  has  relation  to  the  pei-fon  of  die  plaintiff  and  not  ^o^^«"j  i>ut 
to  the  goods;  for  the  perfon  may  be  lodged  there,  and  the  loos.  fcrveltVj*** 
in  another  houfe,  where  the  writ  ihould  be  iocs,  ipfius  quer^  here. 
ibidem   invent  tepify  &c.  and    yet  the  writ  was  awarded  good, 
Br.  AOioa  fur  le  Cafe,  pi.  58.  cites  22  H.  6«  2i. 

5.  Ptaintiff  declared  upon  the  common  cuftom  of  the  realm,  Yelv.  162. 

Aat  innkeepers  might  to  keep  the  goods  of  their  guefisy  and  all  other  ^*  ^'  ^"t 

gl»ds  brought  into  their  innsfafely^  ^c.    After  verclift  for  the  plain-  ^^^  '  p^ 

tiff,  it  was  moved,  that  there  is  no  fuch  cuftom  that  the  goods  — Lat.  127. 

of  others  fbould  be  fafely  kept  unlefs  they  were  guefts  ;.  fed  no»  ^'"  S'  c. 

allocatur ;    for  the  cuftom  is  fufficiently  alleged  to  maintain  the  fay^^'  xhTL 

adion.  Cro.J.  224.  pi.  4.  Trin.  7  Jac.  B.R,  Beedle  v.  Mprris.  is  the  pre- 
cedent in 

Lord  Coke's  Entries,  fol.  345.  ita  q'lod  damnum  non  eveniat  hofpidbus  nee  aliquibus  alijs,  ^'^ 

P^h.  179.  cites  S.  C.  and  S.  P.  and  fays  it  was  aifj  refolved  that  the  mafter  who  brought  the  a^ioa 

tught  to  conclude  xhdXpro  deftBu-t  &c.  and  apply  the  cuftom  to  himfelf  as  being  mafter. 

6.  K  a  fervant  be  robbed  in  an  inn,  the  matter  may  have  an-  Poph.  179. 
aciioTi  ag^ft  the  comnaon  hoftier,  and  need  notjbew  that  the  p\2lXu\ 
fervant  was  in  his  joiimey  :  for  he  «iay  be  at  the  end  of  it,  as  at  127.$.  c.* 
iotidoB  about  J^  bufine^.    Noy.  79.  Trin.  i  Car.  £•  R.  Diope  *s.  p. 

▼.  Thaire,  .        . 

S3  7-  And 
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7.  And  there  it  is  faid  by  Jones  and  Dodcridge  J.  that  ni^ 
ncttal  of  the  ctijlom  is  not  material,  becaufe  it  is  the  common  law. 
And  judgment  for  the  plaintiff.  Lat*  127.  Trin.  i  Car.  B.  R. 
Drope  V.  Thaire. 

8.  In  cafe  by  a  carrier  for  goods  loft  out  of  an  inn^  the  count 
Mras  of  certain  packs  full  of  linen  cloth  and  other  goods.  After  vcrdift 
it  was  moved,  that  it  did  not  appear  what  fort  of  cloth  it  was, 
nor  of  what  value,  and  fo  uncertain.  But  Roll  Ch.  J.  held  die 
declaration  good  enough,  cfpecially  after  a  verdift.  Sty,  370. 
Pafch.  1653.  Herbert  V.  Lane. 

9.  An  innkeeper  was  indiBed  for'  not  receiving  me  tathi  ill  with 
the  fmalUpoXj  and  it  was  quafhed  for  not  faying  he  was  a  traveller^ 
12  Mod.  445.  Hill.  12  W.  3.  the  King  v.  Luellin. 

I  Salk.  404.  10.  In  cafe  againft  an  innkeeper  for  damaging  a  horfe  lef^  with 
but  S.  P.^'  him  at  livery ,  it  need  not  be  fiewn  in  the  declaration  that  the  Je- 
4m»  not  »p- fendant  agreed  to  maintain  and  ktep  the  harfe  for  a  fnttmum  i  for 

pen fince  it  appears  by  the  declaration,  that  the  horfe  was  delivered 

S.  cf  but*  ^^  ^^  defendant  himfelf  to  be  kept,  &c.  for  a  reafonable  price 
S.  P.  does    to  be  paid  to  him  by  the  plaintiff,  one  cannot  intend  but  that  the 
ikot  appear,    defendant  agreed  to  it.      2  Ld.  Raym.  796.    Mich,    i  Ann, 
Stanian  v.  Davis. 


[  232  ]   (G.  3)     Plea  by  Hoftler  in  Adions.     Good  or  not, 

I.  'TpHE  efcbeator  of  North,  brought  aBion  upon  the  csScfir  the 
^  king  and  for  himfelf  that  whereas  he  was  travelling  to- 
wards London  m  the  king's  bufinefs,  he  came  to  H.  and  vtas 
lodged  in  the  houfe  of  W.  who  delivered  him  a  chamber  to  put  in  his 
ftuff,  and  put  in  fo  much,  &c.  and  ihewed  what,  which  wa$ 
carried  away  wrongfully,  and  to  the  damage  of  20 1,  and  W. 
came  znd  faid,  that  not  damnified  by  his  default ;  and  no  plea,  b&> 
caufe  it  was  not  denied  but  diat  the  defendant  is  a  conunon  hoft« 
ler,  and  that  the  plaintiff  was  lodged  with  him,  during  which 
time  he  ought  to  be  protefted  by  the  hoftler,  by  which  the  plain- 
tiff recovered  his  principal,  and  408.  damages  by  award,  which 
feems  to  be  cofts,  becaufe  he  anfwered  for  himfelf,  his  fer?ants» 
his  chambers,  and  his  ftables ;  and  the  plaintiff  proved  a^^  ad 
fatisfacieni  becaufe  the  defendant  came  by  capias.  Per  Knrret, 
you  (hall  not  have  it,  for  he  //  not  charged  of  his  own  oB,  but  bj 
the  law  ;  by  which  they  prayed  elegit  of  the  land  ivhich  be  bed  when 
iefrfi  came  in  to  anfwer,  which  was  the  other  term,  and  couH 
not  have  it,  but  day  of  the  plea  pleaded.  Br.  AAiofi  fur  le  CafCs 
pi.  86.  cites  42  Aff.  1 7. 

2.  Trefpafs  againft  an  hoftler  by  cuftom  of  the  realny,  wheie 
he  counted  that  his  fervant  was  lodged  there^  and  3  of  the  hmfes  ef 
the  plaintiff  were  fhle^  iic.  The  defendant  pleaded,  iiat  he  wfif 
not  a  common  ho/Her^  nor  thefefn^ant  of  tii  plaintiff  was  not  lodged 
there,  but  by  prayer.     Prift,  and  the  other  6  centric     Br.  ASdotk 

fur  Ic  C^e,  pl«  28,  cites  2  H.  4.  7^ 

3,  Trefpafs 
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3.  Trefpafs  upon  the  cafe  againft  an  hoftlery  for  goods  of  the  Br.  AQA^a 
plaintiff  taken  out  of  the  hoftery,  vrho/aidf  that  be  delivered  ihe  ^"^  *^^^ 
hey  tf  the  chamber  to  the  plaintiffs  and  he  brought  A.  J9.  and  C,  jD.  g/c, '  ^** 
vntbbimj  who  carried  away  the  goods.     The  plaintiff  /aid y  that  the 
faid  A^  B.  Of  id  C.  X).  whom  he  brought  into  the  chamber ^  did  not 
carry  away^   &c.     Per  Newton,  this  is   negative  pregnant,    viz. 
that  they  did  not  take  the  goods^  and  another,  that  he  did  not  bring 
them  into  the  chamber ;  therefore  fhall  fay,  that  he  did  not  bring 
them  [into  the  chamber  J,  &c.  or  that  they  did  not  carry  away  his 
goods*     Quod  nota.     Br.  Negativa,  pi.  22.  cites  22  H.  6.  2i. 

4.  And  It  is  faid  there,  that  to  fay  that  the  goods  were  not  carried  ''•  Adioa 
aiway  in  default  rf  the  defendant^  is  a  good  plea.  Br.  Negatira,  J'J^  ^^^ 
pi.  22*  cites  22  H.  6.  21.  s.  c. 

5.  Trefpafs  upon  the  cafe  againft   a  common  hoftler,  and  s,  p.  Br.  * 
counted  accordingly.     The  defendant  faid^  that  they  were  not  taken  Aaion  fur 
in  default  of  him  nor  of  bis  fervants ;  and  it  was  held  negative  preg-^  **^  e*te/^ 
nanty  by  which  he  faid^  that  the  plaintiff  himfelf  lodged  a  perfon  s,c. 
unknown  with  him  in  his  chamber  in  the  hojlery^  who  carried  away 

the  goods  i  abfque  hoc  that  they  were  carried  awaj  in  default  of  him  or 
bis  fervants ;  and  yet  held  pregnant^  by  which  he  waved  it,  and 
fiu'd  that  the  goods  were  not  carried  away  out  of  his  houfe  modo  Isf  for* 
puix  prouti  &c.  &  fie  ad  patriam.  Br.  Negativa,  pL  24.  cites  22 
H.  6.  38. 

(G.  4.)    Againft  an  Hoftler.     Judgment,  &c.       [  233  ] 

1.  iN  trefpafs  upon  the  cafe  againft  an  hoftler,  for  ill  keeping  of  Br.  Exigent, 
•*  the  goods  in  his  hoftery,  the  plaintiff  recovered,  and  prayed  s.*c*l-l!l" 
ca.  fa.  and  was  denied  ;    {or  \t  is  not  a  tort  in  the  defendant,  but  s.  P.  be. 
laches.    Br.  Execution,  pi.  16.  cites  42  E.  3.  u.  c^ftbtU 

h  a  t9^tim  aS^  ht  by  his  negligence  and  by  the  law.     Ibid.  p).  lay.  cites  S.  C,  .S.  P.  Ibid.  pi. 

ij.  perKnivct,  cites  42  Aff.  17. 13r.  Eieglc,  pi.  17.  cites  S.  C. 

2*  In  cafe  againft  an  inn-keeper  for  goods  loft,  the  plaintiff  Vclv.  162. 
had  judgment;  and  it  was  affigned  for  error  that  the  judgment  \\^*  ^^ 
ought  to  have  been  quod  capiatur,  and  not  in  mtfericordia,  accord-  not  tppear. 
ing  to  the  precedents  Hill.  9  H.  7.  Rot.  310.  the  old  Book  of  En- 
tries 377.  which  is  a  capias  ;  for  this  a£iion  comprizes  in  itfelf  a 
contempt  contra  legem,  &c.     Scd  non  allocatur;  for  it  is   not 
fuch  contempt  for  which  the  king  fliall  have  a  fine,  as  It  is  in  ac- 
tions which  are  contra  paccm.     Cro.  J.  224.  pi.  4.  Trin.  7  Jac. 
B.  R.  Bcedle  v.  Morris. 

(G.  5)    Remedy  for  Hoftler  againft  his  Gueft. 

I.  A   I^n  was  arraigned  of  felony,  and  it  was  found  that  he  A  gweft 

-^  was  a  lodger  in  the  houft  of  J.  N.  and  went  to  his  bed,  "^fj^  ^If/,. 

and  arefe  in  tbf  nighty  and  took  a  carpet  and  two  Jheets  out  of  the  ^  \y 

S  4  ^hamber^ 
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takiog  away  chamber ^  and  put  them  into  the  hall  to  the  intent  to  Jkal  thenty  and 
uT^^the'^'  went  to  the  ft  able  to  inquire  for  his  horfe,  and  the  hoftkr  took 
innkeeper'^'  hixn^  and  it  was  adjudged  felony,     Br.  Corone,  pi.  107.  cites  27 

poflcffion,        Air.  QO.  . 

and  the  ^^ 

party  hath  the  hire  ufe  of  them*     Arg.  Show.  54.  cites  27  Afiife,  pi.  34.  i  Salk.  388.  S.  P. 

iJipl.  1* 

2.  Though  an  inn-keeper  in  London  may,  after  long  keepings 
}iave  the  horfe  appraijcd  and  fell  him,  yet  when  he  has  in  fuch  cafe 
had  him  appraifed,  he  cannot  jitflify  the  taking  him  to  himfelf  at  ti$ 
price  he  v;as  appraifed  at ^  Barnard.  Rep.  in  B,  R.  301,  fays  it 
was  fo  held  by  tne  judge  at  Lent  aiTiics,  Hill,  3  Geo,  2,  1729. 

See  tit.  lun  and  Inn-keepers  (B) 


[^34] 


(H)   For  keeping  a  Dog  accuftomed  to  bite,     [And 
how  the  Adion  (hall  be  brought^] 


And  it^is  no  C^'  jT  IS  a  good  writ  and  declaration-  to  fay  quod  defendens  quett" 

fUatbattht  -*   dam  canem  ad  mordendum  oves  confuetum  fcicnter  retwurt^ 

dtftndant  without  faying,  quod  retinuit  qucndam  canem  fcicns  canem  pradi^um 

that  he  ufed  ^^  mordendum  oves  confuetum ;  for  this  is  tantamount ;  for  the  word 

to  bite,  bat  fcitnter  goes  to  all  the  precedent  matter,  and  the  Regifter  iii.  is 

Y  ^*L^a"  *  accordingly,  and  the  old  Book  of  Entries,  Trefpafs  du  Chicn  2, 

S4^not  bite  and.this  is  the  conftant  courfe  of  B,  and  within  a  year  laft  pad  ad- 

t{!e  iheep,  judged  good  there,  as  was  remembered  by  Juftice  Mallet.    Mich, 

"^^hl!*^''*  17  Car.  B.  R,  between  Cockeram  and  Davies,     Adjudged  per 

Quare  indc.  curiam,  this  being  moved  in  arreft  of  judgment,  Intratur  Trin.  16 

Br.  Aaion  Car,  Rot.    And  the  court  faid  that  the  ffciens  is  not  iraverfahUyhut 

0^1*1.  dtes  ^g^^^^  he  proved  in  evidence  i  and  fo  in  this  cafe,  otherwife  the 

%%  H.  6.  7.  a£tion  does  not  lie.] 

Br.  Ne|;a- 

tivs,  pi.  3.  cites  S.  C— Br«  Traverfe  per,  &c.  pi.  20,  cites  S*  C.  Cro.  C.  487.  pi.  \u 

^ich.  13  Car.  B.  R.  Kinion  v.  Davis,  S.  P.  and  feemstobeS.  C.  but  fay^  that  upon  reading  the  de- 
claration ail  the  court  held  (abienteBrampfton)  that  it  was  not  good  \  whereupon  rule  was  given  that  tbe 
judgment  be  reverfed  nifi,  &c.— ^-In  cafe  the  count  was  that  the  defendant  a  certain  hitch  accnjlemedt^ 
Site  mcftf  did  knowingly  retain  and  keepf  &c.  it  waa  held  by  all  the  court,  that  the  kncvfinglj  ou^htlo 
be  refjsrred  to  the  bitmg>  or  eUe  it  would  be  furplufage  and  idle  $  for  one  cannot  be  (aid  to  have  a  dog  or 
bitch  if  he  does  not  know  it,  and  the  (knowingly)  here  is  not  trayrrfable.  And  by  all  the  court  ]ud|{- 
ment  was  given  for  the  plaintiiF;  and  they  thought  the  cafe  of  28  H.  6.  7.  is  exprefs  inthe  point,  ui 
the  record  of  the  cafe  of  Cockeram  and  Dayis  was  produced  in  court,  exprcfs  in  the  point  that 
judgment  (hould  be  for  the  plakitiflfj  and  that  as  to  the  cafe  in  Cro.  C.  of  Kinion  v.  Davis,  they  fatii  it 
was  not  upon  any  debate,  and  the  rule  for  judgment  was  nifi  }  and  that  it  was  the  plaintiff's  negli- 
gence not  to  make  any  defence  in  fo  good  a  caufe.  2  Sid.  127.  Hill.  1658.  B.  R.  Croppers. 
Alaclhews. 

■f  S.  P.  For  it  IS  no  dire^  allegation,  but  n)uft  be  proved  in  evidence  on  the  general  ifiue ;  per 
cur*     4  f^ep,  18.  b.  in  pi.  14.  Arg.  [And  fee  there  (d)  many  cafes  referred  to  in  the  margin.] 

%.  If  my  dog  kills  your  flieep,  and  IJre/hly  after  tender  you  tbe 

dogy  you  are  without  remedy.     F.  N,  B,  89,  (B)  in  the  new  notes 

there  (b)  cites  7  E.  3.  Barr  290, 

Andinsic.         3,  If  a  man  has  a  dog  that  kills fheepy  the  maflmr  of  the  dog 

cafe  fo"  '^*    ^^^Z  igtiorant  of  fuch  quality  y  the  matter  Ihall  not  be  punifhed  for 

fuch  kiuing,  ^is  kiting  i  but  if  h^  haa  notice  of  fuch  quality,  it  is  otherwife. 

P.  25- 
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D.  2;>  h.  pi.  162.  per  Fitzherbert  &  Shelly  J.    Agreed  Hill,  tiie  plaintiff 
a8H.8.   Anon.  ~^*7; 

Aoderfan  Ch.  J.  to  prove  in  ivideitce  that  the  Jog  l>ad  ufed  to  kiiljbetp*     Ibid*  marg.  cites  24  EIJx. 

Dogge  T.  Cook. Ibid.  marg.  cites  £x  Ubro  Magiftri  Noy  a  cale,  Paich.  19  £•  3.  B.  R.  Rot« 

JO.  CfOJietT.  Morgan,  S.  P. 

Kottj  to  mainuln  afkion  for  the  biting  of  defendant's  dog,  it  muft  be  proved  that  he  Inetv  his  do^ 
t»  be  gfid  /e  Sife ;  but  one  inftance  is  fufficient  in  that  caiie.     12  Mod.  555.  Triii.  13  W.  3.     Anon* 

4*  If  a  man's  dog  runs  atjbeep  and  kills  tiem,  and  it  is  not  with 
his  confent,  there  no  a£tion  will  lie ;  but  otherwife  if  with  his 
mnfent.     Het.  171.  Trin.  7  Car.  C.  B-  Baker  v.  Webberley. 

5.  A£lion  upon  the  cafe,  for  that  he  kept  a  maftifi^  fciens  that  s.  C.  cited 
ht  vfos  ajfuetus  ad  mordendum  porcosy  which  raaftifF  bit  thf  plaintiff* s  '^'8«  '-o'* 
fow  great  with  pig,  fo  asjbe  died  of  the  biting.     It  was  faid,  the  ^J^'  **^ 
declaration  was  not  good ,  for  that  ad  mordendum  porcos  aflu- 

etus  is  not  good ;  for  it  is  proper  for  a  dog  only  to  hunt,  and 
sot  to  kill  fwine.  Refolved^  the  a£lion  did  well  lie  >.foT  it  is  not 
lawful  to  keep  dogs  to  bite  and  kill  fwine*  Adjudged  for  the 
plaintiff.  Cro.  C.  254.  pi.  5.  Pafch.  8  Car.  B.  R.  Boulton  v. 
Banks. 

6.  If  one  heps  a  dog  accuftomed  to  hitejbeepy  &c-  and  he  in^vas 
it  J  and  notwithfianding  he  keeps  the  dog  ftili,  and  afterwards  the 
dog  bites  a  horfe^  this  ihall  be  ai^ionable,  notwithftandi^g  that  the 
precedents  are  all  of  the  fame  fpecies  ;  becaufe  the  owner,  after  no- 
tice of  the  firft  mifchief,  ought  to  have  deftroyed  or  hindered 
him  from  doing  any  more  hurt ;  per  Powell  J.    Ld.  Raym.  Rep. 

1 10.  Mich.  8  W.  3.  Arg.  in  cafe  of  Jenkins  v.  Turner.  t  [  ^35  3 

7.  In  cafe  the  count  was,  that  the  defendant  quendam  canem  •Ld.Raym. 
moloffian  *  [  Anglice,  a  mongrel  maftiiF]  vaUe  ferocem^  and  did  let  ^^P*  606. 
him  go  unmuzzled  in  the  publick  Jhreet^  feV.  fo  that  pro  defeEiu  cunte  w'.^.'s*c 
of  the  defendant y  the  plaifitrff' was  bit  tlid  worried  as  he  was  peace*  but  nothing 
ably  going  about  his  f  bufmefs  in  fuch  a  ftreet.  And  another  count  "j5nt'on«<* 
was,  that  defendant  knew  the  dog  ad  mordendum  affuetus.     The  couiu  •  and 
defendant  demurred  to  the  firft  count,  and  pleaded  not  guilty  Holt  Ch.  j. 
to  the  2d.     Gould  J.  thought,  that  this  being  a  mongrel,  and  ^^^I^^ 
laid  to  be  valde  ferox,  this  muft  be  an  innate  and  not  an  acci-  aecla«tion 
dental  fiercenefs,  and  to  maintain  this  iflue,  they  muft  give  a  na-  t\\  £>r  want 
tural  fiercenefs   in  evidence.     Holt  Ch.  J.  held,  that  if  it  had  S^afd^f "^ 
hcen  faidy  that  the  defendant  knew  the  dog  to  be  fertXy  he  fhould   dant  kn^ 
think  it  well  enough ;  that  the  law  takes  notice  that  a  dog  is  not  the  dog  wa« 
of  a  fierce  nature,  but  rather  the  contrary  ;  and  the  prefumption  ^'*'.  ^^^ 
is  againft  the  plaintiff,  it  not  being  imaginable  that  a  man  would  great  differ* 
keep  a  fierce  dog  in  his  family  wittingly.     And  judgment  for  the  *nct  be- 
dcfcndant  by  Holt  and  Turton,  Gould  mutante  opinionem  fuam.  ^J'"  ,*'"'/" 
12  Mod.  332.  Mich.  II  W.  3.  Mafon  v.  Keeling.  which  a'  *" 

man  has  a 
vahiabte property,  and  wJtich  are  not  fo  familiar  to  mankind,  and  dvgs  ;  the  owner  ought  to  confine  the  for- 
mer, and  take  all  reafonable  caution  that  they  do  no  mifchief,  otl^nvife  an  adiun  lies  againft  him  ;  buC 
othccwiie  it  is  of  dogs,  before  he  has  notice  of  fome  mifchierous  quality.  But  G  ould  J .  thought  the  declarii> 
tieo  good,  becaufe  the  averring  the  dog  was  fierce  made  the  owner  liable*  But  adjornatur  j  and  after* 
Wttdi  etc  paiciet  agiced,  and  no  judgment  was  grveo. 

8.  If  A.  has  a  dog  ufed  to  bite,  i^c,  and  he  knows  it,  and  he  gives 
it  to  Bt  who  is  comfant  of  this  quality^  if  the  dog  bitesj  an  a£i;ion 

will 
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will  lie  againft  B.  otherwife  if  B*  had  not  been  conufant  of  dua 
quality  j  per  Holt  Ch.  J.  Ld,  Raym.  Rep.  608.  Mich.  12  W.^ 
Arg,  in  the  cafe  of  Mafon  v.  Keeling. 

(H,  a)     Anions  for  Mifchief  by  Bcafts,  or  other 
Creatures*     And  who  fhall  anfwer  the  fame. 

I.  |F  a  man  has  an  unruly  hotfe  in  his  ftable,  and  leaves  open 
^  the  ftable-door,  whereby  the  horfe  gets  forth  and  does  mi£- 
chief,  an  a£Hon  lies  againft  the  mafter ;  per  Wild  J.  Vent*  295. 
Trin.  28  Car.  2.  B.  R. 

2.  If  one  has  kept  a  tame  fox^  which  gets  loofe  and  grows 
wild,  he  that  kept  him  before^  &aU  not  anfwer  for  the  damage 
he  doth  after  he  hath  loft  him,  and  he  hath  refumed  his  wild 
nature  \  per  Twifden  J.  Vent.  295.  in  cafe  of  Mitchel  y.  Allef* 
trec. 

3.  Trefpafs  quare  vi  &  armis  claufum  fregit,  &  equum  fuom 
cuftodivit  tam  negligenter  ut  equmfregvt  claufum  isT  momor£t  equas 
querenii/f  per  quod  they  were  fpoUed  and  died.  Vcrdid  pro  que- 
rente,  and  judgment  was  ftaid  becaufe  he  did  not  fay  fciertter  qmU 
todivit  equum.  Freem.  RepI  534.  pi.  722.  Pafch.  1681.  C  B. 
Sketchet  v.  Eltham. 

%  Mk.  11.        4*  "^^^  plaintiff  declared  that  the  defendant  kept  a  itJl  diat 

S.  c.-_  ufed  to  run  at  men  ;  but  did  not  fay  fdens  or  fcktUer^  Sec.    This 

S.  c.  cited  yg^^  fjgi^  naught  after  a  verdidl ;  for  the  a£^ion  lies  not,  unlefs 

Rafm.  Rep.  Ae  matter  knows  of  this  quality ;  and  he  cannot  intend  it  was 

109.  At  ibid,  provcd  at  the  trial,  for  the  plaintiff  need  not  prove  more  than  is 

Po^i^.  *"  ^^  declaration.     2  Saik,  662.  pi.  i.  Pafch.  8  W.  3.   C.  B. 

iccordingiy.  Buxendin  V.  Sharp. 

•—Lurw  90. 

Bayntine  v.  Sharp>  S*  C.  held  accordiogif  >  and  To  judgment  was  arreihd. 

♦  [  236  ] 

3  Silk.  13.  5.  The  plaintiff  declared  that  the  defendant  kept  a  boaraimor-^ 
S.  C.  ac-      ifc/j^  animalia  cQ7fuet\  and  knew  of  this  habit^  and  that  the  boar 

L.*^Raym,  ^^^  ^**^i  ^^*  *  '^'^^^  ^'^^  ^^^^  8^^^  ^^^^^  verdidi,  though  it  was 

Rep.  109.  objeftcd,  that  thefe  animals  may  be  frogs  or  mice,  &c.     For  we 

^'9'  **^*  muft  intend  there  was  proof  of  biting  fuch  animals  as  will  fup- 

for'bUinJ'i  P^^  ^^  adiion,  otherwife  the  judge  and  jury  would  not  have 

marc  of  the  concurred  in  this  verdift,  whereby  the  plaintiff  recovers  damages; 

fhintifTs,  j^j^j  ^g  ^Q  another  objeftion,  viz.  that  the  dcfc!ndant  cannot  know 

bite  fhe  what  animals  he  is  to  defend  againft,  it  was  anfwered,  that  no 

died }  aimI  evidence  can  be  given  of  killing  any  animals  but  what  he  has 

judgment  knowledge  of.  2  Salk.  662.  pi.  2.  Mich.  8  W.  3.  C.  B.  Jen- 
was  given       ,  .  ^  *  J  w 

for  the         kms  V.  Tumer. 

plain  ritf". 

Po^'el  J.  faid  the  fa^  was  that  the  boar  had  bit  a  child  before,  of  which  the  defendant  had  notice»  and 
afJMrwurds  bit  the  plaintift 's  mare,  and  that  it  {eexm  the  plaintiff  ihould  have  ibewn  particularly  what 
mifchief  the  boar  had  d«ne  befure,  and  that  upon  a  demuircr  it  would  have  been  ill  for  want  thereof) 
but  this  now  is  aided  by  verdid.  At  the  end  of  this  report  it  is  faid,  note,  though  this  cafe  was  feve- 
ral  timei  arguedf  yet  Trcby  Ch.  J.  did  not  give  his  opinion,  the  judgment  being  given  by  Powd  J.  io  hit 
abfence.  ■  ■  » »■  Mod.  33^.  Mich.  1 1  W.  3.  Holt  Ch.  J.  faid  he  did  not  doubt,  but  if  it  wot  ge« 
■ttaily  laid  that  the  d^g  was  mft'dtttla*  animalia,  snJjbi  drftndant  knrw  it,  it  wih  be  enough  to  charge 

hiiQ 
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Kim  ibr  bS<iiv  iketp»  &c«  And  by  aniinaUa  iliaU  not  be  iatended  frogi  or  mice,  bat  fuch  ia  which  th» 
fUiaiiff  haa  property* 

($•  There  is  a  difference  between  beails  that  zxtfent  natttney  as 
lions  and  tygers,  which  a  man  muft  always  keep  up  at  his  peril, 
and  beads  that  are  tnanfuetA  natur^y  and  break  through  the  tame- 
nefs  of  their  nature,  fuch  as  oxen  and  horfes :  in  the  latter  cafe 
an  action  lies>  if  the  owner  has  had  notice  of  the  quality  of  the 
bead :  but  in  the  former  cafe  an  a£tion  lies  without  fuch  notice, 
a  Ld.  Raym.  1583.  Per  Ld.  Ch,  J.  Mich,  4  Geo.  2.  B.  R.  in 
delivering  the  opinion  of  the  court. 


(I)     Upon  a  *  Trover  and  Converfion.    Who  ihaU  ^^"^- 
have  a  Trover  and  Converfion,  •  Thoini 

a  trovtr  \n 
fa9f  0Hd  « 


I 


I.  tF  a  f  common  carrier  has  goods  delivered  to  him  to  carry  to  trover  h 
^  2i  Certain  place,  and  a  ftranger  takes  them  out  of  his  pof-  ^«o-  When 


fei&on,  and  converts  them  to  his  own  ufe,  an  a£lion  of  trover  and  ^*?^ 
converfion  lies  for  the  carrier  {%)  againft  him ;  for  he  had  a  fpe-  ^ jj  poi,  -; 
cial  property  in  the  goods,  and  is  to  make  fatisfaflion  for  them  to  y  -^-  _i 
the  owner.    Trin.  15  Car.  at  Guildhall,  upon  evidence  in  fuch  «e  bailed 
aftion  ruled  per  Brampt.  Ch.  J.  between    $  Goodwin  and  Ri-  S^*(,^ 
CHARDSON^  upon  a  trial  there^  upon  not  guilty  pleaded.]  inlaw;  b«t 

when  one 
has  goods  per  inventioneiiay  this  It  a  trover  in  hSt ;  per  Coke  Ch.  J.  a  Bulft.  313,  Hill,  12  Jac.  Arf* 

f  He  may  have  trow  or  trejpafi  at  his  ele^on  j  per  cur.    Mod.  3i*^in  pK  75.  Mich«  ai  &  t» 
Car.  a.  B«  R.  Ar:g. 

§  S.  C.  cited  Lev.  aSa. 

1.  If  zfeme  covert  bails  goods  to  a  man^  and  after  Jbe  takes  him  t§ 
baron^  and  he  dies^  the  feme  fhall  not  have  a£iion  of  bailment ; 
for  the  bailment  was  difcharged  by  the  intermarriage  $  but  (he 
may  declare  upon  a  trover.  Quod  nota.  Per  Fineux.  Br.  Bail* 
aen^  pi.  6.  cites  21  H.  7.  29. 

3.  Km  fold  100  load  of  Hvood  to  B.  to  be  taken  of  his  trees  at  the  aP'  Cro.  E. 

fignment  of  A.     Afterwards  A.  felU  to  C.  100  Ua^^  to  be  taken  at  bis  ^^9*  ®**- 

fieafure*     B.  afligns  his  intereft  to  D.     The  vetider  ajjigns  trees ^  Maymabv 

C-  talus  them  away^  and  D.  recovered  in  an  afiion  of  trover.  Pafch.  43  ' 

Noy  32.  Baffet  v.  Baynard.  Sl'j.^'.c! 

a^Jttdged  accordingly— Mo.  691.  pi.  955.  Maynard  ▼.  Baflct,  S.  C.  adjudged  accordingly  In  B.  R. 
I  and  affirmed  in  the  exchequer  chamber*  ■        ■  -5  Kcp.  24.  b.  Sir  Tho.  Palmer's  S.  C«  adjudged  ia 

4*  A  Jberiff  took  goods  in  execution^  and  the  defendant  took  them 
atvay  from  him^  he  may  have  trover  /or  thenu     See  Ut.  Sheriff 

(T)  pi.  a. 

-  5.  "Where  goods  are  bailed  to  A.  to  deliver  over  to  B.  if  A*  after- 
wards r^ufes  to  deliver  them  over,  and  converts  them  to  his  own 
life,  he  is  Kable  to  an  a£lion  of  trover  not  only  by  him  who  iirft 
delivered  them,  but  alfo  by  him  to  whom  they  were  to  be  deli- 
Yered )  £or  though  he  never  had  the  pofTeiTiou  of  the  goods,  yet 

Uie 
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tbc  eonvevfion  of  them  is  a  wrong  done  to  him  \  and  therefore  an 

a£lion  of  trover  brought  by  hira  is  well  brought ;  per  cur.  and 
judgment  accordingly.     Bulft.  Mich.  8  Jac.  Flewellin  v.  Rave* 

6.  If  a  Irjpe  §fa  manor  feifes  a  heriot  without  right  to  it,  and  the 
lord  of  the  manor  brings  trover  and  converfion  for  it,  yet  if  the 
property  does  not  appertain  to  the  lordy  he  cannot  maintain ,  the 
aftion  \  for  the  defendant  had  the  firji  pojfejjion.  Winch  46* 
57.     Gloucefter  (Biiliop)  v.  Wood. 

7.  A.  lord  of  a  manor  m^de  a  leafe  to  P,  of  all  coal-^ines  (j^/r,  or 
to  he  found  in  his  faid  manor  ^ir  99  years  rendering  rent,  and  died. 

#  B.  his  fon  ,and  heir  entered  upon  a  copyhold  held  by  J.  N.for  lifcy  and 

there  openJsd  a  new  pity  and  digged  coals,  and  converted  them  to 
his  own  ufe  5  whereupon  P.  brought  trover ;  and  per  cur.  nei- 
ther P.  nor  the  leflee  of  the  coal-mines,  nor  both^togetker,  conkj 
enter  on  the  copyhold  during  the  life  of  the  copyh^Wer^  without 
being  trefpaflersj  but  when  once  the  coals  are  digged^  be  it  by 
whom  it  will,  th^  belong  to  the  leffee  of  the'  coal-mines,  and  he 
may  have  an  aftion  of  trover  fpr  them.  Jo.  ^43.  Trin.  7  Car. 
B.  R.  Player  v.  Roberts.  ^ 

ftB8  4Rep.  8.   A.  was  tenant  for  lifcy  without  impeachvunt  of  waflej  excepting 

62,&c.Her-  voluntary 'Wd&.Cy  the  reverfion  to  B. — B.fold  timber-trees  povrmg^ 
^"^«*»  on  the  land  to  W.  A.  cut  them  down,  and  fold  them  to  S.  Whe- 
ther W.  the  bargainee  of  B.  can  have  trover  againft  the  vendee 
of  A.  who  was  Hill  living,  was  the  qucftion.  It  was  argued,  he 
could  not  J  for  though  B.  the  reverfioner  had  a  general  property 
in  them,  yet  he  has  no  autliority  to  fell  during  the  liie  of  A-  the 
tenant  for  life  5  and,  if  fo,  his  bargainee  has  no  intereft  to  main- 
tain trover.  Cro.  Car.  274.  pi.  11.  Mich.  8  Car.  B.  R.  WaUcr 
V.  Sands. 
Po/Tcffion  gv-Mere  pojfeffion  fu/Tices  to  maintain  trover ;  per  cur.     Hct. 

without        ^'^      p^f^j^       Car.    C.  B.    in  cafe  of  Green  v.  Brooktr  and 

property  '»      ^   '       n^    i         ' 

good  caufe    brreenilcacl. 

to  maintain 
■  an  adion  in  general,  viz.  trefpafs,  but  not  trover  j  for  many  pleas  will  ferve  in  trefpafs  which  will  not 

fervc  in  trover;    per  Doddcridge  J.     2  Built.  135.     Mich.  11  Jac. Executor  may  brin^ tro»cr 

without  an  a^loal  pofleffioa^  and  tKat  by  rtalon  of  the  property,  bee  I<at.  Z14.  Mich.  30  Cav.  Hud- 
fbn  V.  Hudfon. 

S.  P.  ac-  10.  The  commij/toners  of  bankrupts  may  have  a£kion  of  trover,  if 

by^TwIfden  ^'^^Y  ^^^  a£!:ually  feife  any  goods  of  the  bankrupt,  as  they  might 
J.  2  Keb.     by  iav^  5  per  Twifden  J.     Mod.  31.  Hill.  21  &  22  Car.  2.  Arg. 

589.  in  pi.  5. 

Trover  by  jj.  TrOTCr  by  nffigntes  of  commiff^oners  (f  bankrupts  :  but  after- 

^^"f"  wards  the  plaintiff  wns  nonfuited,  becaufc  he  couid   not  pro\-c 

fontri  of  that  the  party  was  a  bankrupt  beiore  an  execution  executed  at  die 

bankrupts  fuit  of  another  for  thofe  goods.     2  Lev.  113.     Mich.  26  Car.  2- 

Sant  B.R.  Nelthorpv.Dorringtftn. 

who  pretends  to  have  feifed  the  goods  for  rent.  Before  Holt  Ch.  J.  at  the  fitting  in  Middlefex.  Gomb* 
4«;V  Trjn.  9  W^3.  B.  R.  Meggotv.  Watfon.  ■  .  Note,  thecomniiflion  muft  be  Shewed,  and  tht 
aflignee  mufl  pro^  an  t&.  of  bankruptcy  as  wel)  as  the  aiXignment  by  the  commiffioneis  j  and  prima 
farie  it  i£all  be  intended  that  the  ailigninent  was  executed  at  the  time  it  bears  date.  Comb.  4.53*  iit 
lupra. 

6  .12.  ^rte 
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12.  Three  jwntenants  were  tf  goods:  t^vo  ef  them  brought  trotter i 
imd|  becaufe  the  defendant  pleaded  mt  guiityy  recovered  damages 
for  t^o  parts  ;  but  the  defendant  might  hive  pleaded  in  abate* 
metitof  the  writ  for  fo  much.     2  Lev.  113.  Mich,  26  Car.  2.   - 
B«  R.  Nelthorp  v.  Dorrington. 

13.  One  part^wner  of  a  pip  may  have  trover  for  the  whole 
(hip.  Per  Holt  Ch.  J.  Comb.  367.  faid,  it  was  fo  adjudged  in 
lord  Hale's  time,  upon  a  writ  of  error  of  a  judgment  at  Cheftef^ 
vhich  was-  reverfed,  and  a  new  judgment  given  for  the  plaintiff 
for  that  very  reafon.  And  in  the  principal  cafe  trover  being 
l^rought  by  the  furviving  part-owner  for  a  ftiip  M'hich  had  been 

.  feifcd  by  order  of  king  Charles  2.  Holt  Ch.  J.  faid,  the  order 
was  illegal,  and  the  fubjeft  muft  take  care  how  he  executes  it  at 
his  peril.  And  the  jury  found  for  the  plaintiff,  and  gave  him 
above  2600I.  damages.  Pafcii.  8  W.  3.  B.  R-  Dockwray  y. 
Dickenfon. 

14.  A.  finds  goods  of  B.  and  rcfufes  to  delivA-  them  to  him, 
his  remedy  is  trover ;  and  if  C.  happens  to  get  ihem^  A.  may  main- 
tain trover  againit  him,  but  he  (hall  have  but  one  fatisra£tion  \> 
but  after  A.  has  recovered  againft  C.    B.  may  maintain  trover 
againft  A*     Per  Holt  Ch.  J.  12  Mod.  602.  Anon. 


(K)     \Trover  and  Converfton.^    For  what  Things 

it  lies. 

[l.'T^Rover  and  conver{ion  lies  of  money  y  though  it  Is  not  in  a  %  CodK 

*    bagy  becaufe  the  thing  itfelf  is  not  to  be  recovered,  but  aio.  pt 

damages  for  it.     Mich.  3  Jac.  B.  R.  faid  to  have  been  often  ad-  *?^'^"^ 

judged.    Mich.  12  Jac.  B.  R.  Isaac  and  Clerk,  Hill.  13  Jac.  CLAtic'i 

S.  R.  between  *  Wood  and  Dr.  Sutcliff  adjudged,  and  ad-  "^«.  s.  c. 

xnitted  upon  a  writ  of  error.    Hill.  9  Jac.  B.  Per  curiam.  Trin.  *"^'  ^* 

17  Jac.  between  Sir  Thomas  Temple  and  Sims,  for  looL  of  therein.— 

money  numbered  in  a  bag.]  See  Roll. 

Rep.  59.  pU 
1.  and  126.  p!.  9.  S.  C— «  Biilft.  306.  S.  C— — Mo.  841.  pi.  1136.  S.  C.  wbocthecoont  wMof 
money  In  a  bag  j  but  in  arguing  the  cnfe  it  wai  faid  Roil.  Rep.  59.  that  monies  in  or  out  of  a  bag  aie 
all  one,  and  that  rrcrer  and  cnnvcrfion  will  lie  for  money  out  of  a  bag,  quod  fuit  concelTum;  per 
Haaghton  U  Coke,  who  faid  that  it  is  common  experience. 

Roll.  Rep.  293.  pt.  S.  S.  C.  &  S.  P.  admitted. 3  Biilft.  1 50.  S.  C.  §c  S.  P.  feemsto  bead- 

mitted.-— Cro.  J.  439.  pi.  12.  S.  C.  but  S.  P.  does  not  app:^ar. Ow.  131.  Hall  v.  Wood,  S.  P. 

iMt  adjudged,  but  faid  by  Warburton,  that  if  the  money  were  \q\\  in  the  view  of  a  3d  perfon,  upon  fuch 
trover  the  adion  will  lie,  becaufe  there  it  may  be  pruved  that  it  wai  the  plaintift'^s  money,  and  WalmHey 

agreed. Cro.  E.  S41.  pi.  19.  Trin.  43  Lliz.  B.  R.  Hall  v.  Dean&Wood,  S.  C.  adjudgcdfor 

the  plaintiff.-  S.  P.  Roll.  Rep.  132.  cites  Pafch.  24  Eliz.  in  the  exchequer.     Wilkins's  ufe.-^ 

S.  P.  held  accordingly,  Cro.  E.  818,  S19.  pi.  12.  Pafch.  43  Elir.  B.  R.  Draycot  v.  Piot. Cro. 

E.  %-j9.  pi.  6.  S.  p.  agreed.— -It  was  ruled  by  Roll  Ch.  J.  that  tiover  lies  for  money  delivered  by  the 
plaintiff  himfelf  to  the  defendant  to  keep,  though  not  in  bags;  both  which  points  he  faid  had  beea 
doubced  and  refolved.  All.  91.  Mrch.  24  Car.  B.  R.  Davis  v.  Dyos.—>> Error  of  a  judgment  in 
trover  for  190I.  in  pecjniis  numeratis,  was  aHigned  that  trover  would  not  lie  for  m-irey  out  of  bags ;  but 
•U  die  juftices  aind  barons  agreed,  that  it  being  found  by  a  jury  that  he  converted  the  plaintiff's  mo* 
ney,  the  plaintiff  had  good  caufr  of  a£lion,  and  at^rmed  the  judgment  ',  and  faid  it  lies  as  well  out  of 
■  bag  as  of  corn,  which  cannot  be  known.  Cro.  C.  89.  pi.  11.  Mich.  3  Car.  C.  B.  Kinaftonv. 
Mooic.    . 

Sec  tic*  Mafler  amd  Scrva&t,  (M.  2)  pi.  ^.  Holyday  v.  Hi»,   Sec  tJt*^Moiiey,  (B)  pi.  3. 

S.  C. 

[a.  lSo2 
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[a.  [&]  Trover  and  tx)nv€rrion  lies  of  a/^I.  rf  nunej  nutiierti 

in  a  boXf  without  faying  that  the  box  noasfeaUd  or  lockedf  a5  the  «(§ 

is  in  replevin.     Hill.  15  Car.  B.  R.  between  Westboby  and 

Wakefield,  adjudged  in  a  writ  of  error  upon  a  judgment  ia 

Briftd,  and  the  firft  judgment  aflirmed  accordingly.    Intr.  Tn 

t    15  Car.  Rot.  501.] 

Contra  by  J       ♦[3.  Trover  and  converfion  lies  (f  an  oUigation.    P.  14  Car, 

E^Ttf  iJ!  ^*  ^'  between  Siddowne  and  Miller.    Adjudged  per  cuiiam 

54.  ^Mich.*  itt  a  writ  of  error.] 

4t  ft42 

ZBs.  C.  B.  Waidon  t«  Smitb.— «-Bat  S.  P.  adaiittnl  thtt  the  aaiott  llet.  Cto.  J.  637.  pL  7.  PiTdi^ 
so  Jac.  B.  R.  Upcbard  v.  Tatam.->-^S.  P.  admitted  accordingly.  Cro.  C.  162.  pi.  S.  Trin.  S  On. 
B.  K.  Wiifoa  T.  Chamben.— — Goidib.  89,  90.  pi.  19.  PaTch.  30  SUs.   S.  P.  admitted  accMd. 

isgly, See  2  Bttlft.  313.  Per  Coke  Ch.  J.  Ajg.—— Trover  de  fcrifna  fac  MgMtriofer  fmi 

MgMiusfwi  tuidam  7.  S>  and  held  good  on  motion  In  aneft  of  judgment ;  for  it  might  be  gifcn  to  the 
flainti<r>  and  it  (ball  be  fo  intended,  and  then  it  was  fcriptnm  fuum  ;  and  there  is  no  thfurditr,  cboogb 
k  was  made  by  him  to  another,  this  being  a  defcription  onlj  of  the  deed,  a  Salk.  654.  pi.  i.  Afidi. 
9W.  3.  C.  B.  Arnold  T*  Jeffrey fon.  ■■■Ld.  Raym*  Rep.  275.  S.  C.  accordii^ly,  and  that  any 
Ifaranger  may  maintain  trover  for  a  bond  upon  a  fpecial  property  by  bailment,  as  well  as  the  obligee 
kimfelf. 

Gro.  c.  [4.  Uo  trover  and  converfion  lies  of  a  hanvk,  without  aUepng  it 

If  c.  joQM  '^  ^  recJaimedi  becaufe  it  is  fene  natur^y  whereof  he  had  no  pro- 

and Berkley  pcrty.  Tr.  1 5  Car.  B.  R.  between  Sir  Martin  Lister. and 

mdinedthat  HoNB,  per  curiam  agreed;  but  the  court  doubted  whetber  it 

tion  was*^t  ^^*  ^^^  &^  ^fi"^  ^  verdiB  for  the  plaintiff,  by  which  it  was 

good;  but  found,  that  he  was  poiTefied  of  it  as  of  his  proper  goods,  as  is 

**"•  J\  alleged  in  the  declaration ;  and  note,  this  was  a  ramage-hawh^ 

k  gMd  ^^^  ^^  ^^  alleged,  that  he  loft  it  out  of  his  pofleilion,  and  fo  the 

enough,  be-  property  gone.] 

cattle  it  18 

ttded  by  the  allegation  that  he  was  poflcflcd  of  It  nt  de  bonis  pfopriis*  and  that  the  defendant  kooimf 
k  to  be  his  hawk  conyefted  her,  &c«  and  that  it  difiered  from  Sir  Rich  ako  Finbs's  ca&,  in  D.  306* 
cited  *y  for  there,  though  the  exception  was  taken  to  the  count  that  it  was  czpccfsly  alleged  that  the 
Ikav^k  was  reclaimed,  yet  it  does  not  appear  but  that  the  count  there  was  held  good  enough ;  but  be* 
canfe  the  defendant's  plea  in  that  cafe  was  held  good,  it  was  adjudged  againft  the  plaintiflf,  not  fortlK 
infuffidcncy  of  the  count,  but  upon  demurrer  upon  the  plea  in  bar,  which  was  held  fufficient.  Afer- 
warda  the  principal  cafe  was  moved  again,  but  the  court  being  always  divided  in  opinion,  the  plaintiff  Ibr 
ttpedidonconfented  that  judgment  be  entered  againft  him,  and  brought  a  new  adion.^— Mar.  is.  pL 
52.  S.  C.  (ays  that  all  the  juftices,  except  the  Ch.  J.  who  was  abfcot,  did  agree  very  fttongly  that 
judgment  fliould  be  ftaid,  and  fo  it  was.— — *Cro.  C.  19.  pi.  1 1.  Mich.  1  Car.  C.  B.  the  cafe  offbea 
▼.  Spencer  was  cited  per  cur.  and  diftingulHied  that  cafe,  being  a  trover  and  converfion  from  anadioo 
af  trefpafs  for  ftriking  and  killing  his  hawk,  which  laft  be  only  can  have  who  has  the  poflelSon ;  wbertaa 
the  former  lies  not  but  of  a  hawk  reclaimed,  and  which  may  be  known  by 'her  varvels,  beHs,  or  kam 
other  mark,  whereby  notice  can  be  taken  of  her  owner. 
Z  Lev.  336.  citaa  die  cafe  of  Lifter  v.  Home. 

[5.  Trover  and  converfion  lies  of  a  fpanisl^dog  g  for  he  is  tc- 
claimed.  Between  Pells  and  Leman,  adjudged  in  B.  upon  a 
demurrer.  See  Hob.  Rep.  cafe  363.  between  Pelles  aud 
Leman,  and  a  writ  of  error  brought  in  B.  R.  where  no  opinion 
was  given  in  it ;  but  it  was  reverfed  for  another  reafon,  viz.  for 
want  of  an  original.    Intr.  Tr.  14  Car.  B.  R.  Rot.  217.] 

6.  A  warer  was  laid  about  the  quantity  of  yards  in  a  velvet 
cloak,  and  the  (lakes  were  depofited  in  the  hands  of  J.  S.  The 
winner  brought  trover  againft  J.  S.  for  the  money,  and  judgment 
nifi  for  the  plaintiff.  Cro.  £•  870,  pL  6.  Hill.  44  Eliz.  B.  R. 
iicddham  v.  Lubram. 

7.  The 
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*f.  Thtfime  tofi  40/.  of  her  huJbanJCs  money  at  cards  ;  die  bafon 
fliail  recover  this  again  in  an  a£tion  of  trover  againft  the  game- 
ftcr.  Sid.  122.  cites  it  as  adjudged  Trin.  6  Jac.  Rot.  1717*  Rey 
▼.  Stephens. 

8.  It  lies  for  a  parrot^  becaufe  it  is  merchandize^  and  raluablc* 
Cro.  J.  262.  Mich.  8  Jac.  B.  R.*in  pi.  25. 

9.  It  lies  for  100  mnJk^aUy  and  60  monkeysy  though  not  Ihcwn  |"JJ'  95* 
diat  they  -were  tame,  or  reclaimed,  for  they  art  merchandize,  cordtnglj. 
and  valuable.     And  adjudged  for  the  plaintiff.     Cro.  J.  a62.  pi.  s.c.  cited  % 
25.  Mich.  8  Jac.  B.  R.  Grymcs  v.  Shack.  .  '^'-  336. 

10.  It  lies  pro  uno  fulcro  leflij  for  that  may  be  nnderftood  of  X"**  *7o* 
all  the  furniture  of  a  bed.  10*  Rep.  130.  Mich.  11  Jac.  B.  R.  s/c^VitBd 
Ofborn's  cafe.  Ax%*  HuAm 

1 1.  In  trover  and  converfion  of  a  wine  licence,  it  was  objeded,  p* 

dbt  a  record  cannot  be  converted.     Sed  non  allocatur ;  for  the  t  *4^  J 
^uords  letters  patent  hereftgnify  the  exemplification  of  them  under  the 
broad  &al ;  and  fo  it  is  intended  in  common  parlance.  Hard.  1 1 1. 
pi.  3.  Pafch.  1658.  in  the  exchequer,  Jones  v.  Winkworth. 

1 2.  Trover  lies  fi>r  an  eftray  without  an  actual  /eifure ;  per 
TwiCien  J.  2  Keb,  589.  in  pi.  5.  Hill.  21  &  22  Car*  2. 

13.  Trover  will  lie  for  a  negro;  for  they  are  bought  and  fold  ^Kcb.  yt$* 
as  merchandize ;  and  judgment  nifi,  &c,     2  Lev.  201*  Trin.  29  j^'  s.  c« 
Car.  2.  B.  R.  Butts  v.  Penny.  iTt^^ 

for  ten  iie« 
ffOd  anda  half,  and  judgment  for  the  plalntiflTy  nifi>&c»  Freem.  Rep.  451.  pL  616.  Tria.  x677* 

Anon,  feems  to  be  S.  C.  and  fays  it  was  held  per  cur.  that  though  by  the  law  with  us,  a  man  cannoc 
hare  an  abfolatc  property  in  the  body  of  another,  yet  thcwftom  0/  India  eotuermng  bt^'mg  aaJ/eltwg  bemr 
Jmndy  a  trover  and  converfion  would  lie  well  enough.— Ld.  Raym.  Rep.  147.  cites  it  aa  adjudged  tbac 
«over  will  *e  for  a  negroe  boy,  Hill.  5  W.  &  M.   Gclly  v.  Cleve.  3  Lev.  336,  337,  Afj. 

ftyt  it  hat  been  adjudged  accordingly.  And  5  Mod.  \%i*  Arg.  cites  it  accordingly .«»<_But  hy 

Holt  Ch.  J.  contra.  Ld.  Raym.  Rep.  147.  Hill.  S  Ic  9  W.  3.  in  cafe  of  Chamberl^  v.  Harvey^ 
Afg.'       ■    It  docs  not  lie.    2  Salk.  666.  pi.  2.  Mich.  4  Aon.  B.  R.  Smith  v.  ^^''^  5cc  tiU 

Megroe(A). 

18.  Vi  goods  are  condemned,  and  proclaimed  by  the  court  asforfeitefy 
the  property  is  altered  fo  as  no  aflion  of  trefpafs  or  troyer  will 
lie  by  the  proprietor  againft  the  perfon  that  fcifes  them.  Raym* 
336.  Mich.  3 1  Car.  2.  in  tlic  exchequer.  Elans  v.  Smith. 

19.  As  an  encouragement  to  the  building  of  Jhips,  being  of 
that  univerfal  advantage  to  the  publick  in  point  of  trade  and  com- 
merce, to  contrive  and  veft  the  owners  property  in  them,  both 
by  the  common  laws  of  this  realm,  and  the  maritime  laws,  it  is 
provided  that  in  cafe  a  Ihip  be  taken  away,  or  the  owners  dif- 
pofieft,  they  may  maintain  an  a^iion  of  trover  and  converfion  for  aa 
8th,  a  16th,  or  any  oxldtx  part  or  fhare  of  the  fame.  2  MoUoy 
220.  cap.  I. 

20.  If  ^fbip  be  taken  away,  or  the  owners  difpofleft,  they  may 
maintain  an  action  of  trover  and  converfion  for  an  «^A/A  orfixteentb 
part  of  the  fame,  as  well  by  the  common  laws  of  this  kingdom 
as  the  law  marine,  and  they  need  not  join  with  the  reft  of  their 
owners.     2  Molloy  226*  cap.  i. 

21.  It  was  ruled  at  a  trial  at  nifi  prius  by  Holt  Ch.  J.  Pafch. 
<  W.  &  M.  that  where  A>  purchafed  the  inUreJi  of  a  leafefor  years^ 

and 
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and  the  ^ritifigs  fvere  left  in  tie  hands  of  B*  an  aihmej^  U  drav0 
an  ajjignment  of  it ;  B*  drew  it,  and  it  was  fealed^  but  B.  refujed 
to  deliver  it  until  A.  paid  for  it,  upon  which  A.  brought  trover  againft 
B.  for  the  deed.  That  the  a£liou  well  lay,  becaufe  B.  might  have 
an  a^on  for  what  he  deferved,  but  he  cannot  detain  for  it«  Lord 
Raym.  Rep.  738.  Anon. 

22.  Trover  was  brought  of  500  pieces  of  ends  of  deal  hoards.  It 
was  objeded  that  this  was  of  uncertain  fignification;  but  per 
Powel)  this  being  a  particular  term  of  art  among  the  hoi^fe  and 
fhop-joiners,  and  generally  underftood  by  workmen,  is  a  proper 
denomination  for  all  (hort  pieces  \  and  adjudged  good,  x  i  Mod. 
65.  pi.  6.  Mich.  4  Ann.  B.  R.  Knight  ▼.  Barker. 

23.  Trover  was  brought  for  S.  S.  &toch  transferred  to  the  defen- 
dant by  one  that  perfonated  the  plaintiff*,  and  the  Ch.  J.  directed 
the  jury  to  find  for  the  plaintiff.  8  Mod.  9.  Mich.  7  Geo.  i.  at 
nifi  prius  in  C.  B.  Monk  v.  Graham. 

24.  In  trover yor  a  certain  quantity  of  barley,  it  appeared  upon 
the  plaintiff's  own  evidence,  that  the  barley  was  delivered  by  the 
plaintiff  to  the  defendant  t9  he  made  into  malt  s  upon  which  judge 
Page  declared  that  trover  would  not  lie  for  the  barley,  becaufe  it 
was  delivered  for  another  purpofe,  viz.  to  be  made  into  malt  \  and 
that  it  would  not  lie  for  the  malt,  becaufe  it  did  not  appear  that 

t  241  3  any  tender  was  made  of  the  money  due  for  making  the  bar- 
ley into  malt.  Accordingly  the  plaintiff  was  nonfuited.  Bar- 
nard. Rep.  in  B.  R.  471.  Hill.  4  Geo.  2.  Lent  afliies.  Adams  ▼• 
Htttton. 


(L)     In  \vhat  Cafes  it  lies.     What  fhall  be  laid  a 

Converfion. 

S.  V.  mA  ^j^  »  p  ^  nian  takes  my  horfe  and  rides  him^  and  after  re^Uvers 
aomuTO  *  l^nn  to  me,  yet  I  may  have  this  aAion  againft  him,  for  this 

Judgment  is  a  convcrfion,  and  the  re-delivery  is  not  any  bar  of  the  a£Uoii, 
"wndff^  but  fliall  be  only  a  mitigation  of  damages.  Trin.  38  J£L  &  C 
nifirbccaufe  Per  curiam,  in  the  Countess  of  Rutland's  cafe.] 

it  amounts 

only  to  the  general  iflue.  %  Keb.  405.  pi.  20.  Mich.  20  Car.  2.  B.  R.  Denny  ▼.  Teny.— S.  C.  Ibi4» 

pi.  437.  pK  86.  and  judgment  for  the  plaintiff,  nifi,  &c. 

If  one  comes  into  my  clofe,  and  takti  my  torfe  and  rides  bint,  it  is  a  converfion.    Fer  Holt  Ch*  J* 
6  Mod.  212.  Trin.  3  Ann.  Arg. 

Cro.E.495.  [2.  If  a  mzn  Jlnds  my  goods,  and  knows  them  to  be  my  good% 
jj'  ^^'^'P*  and  he  refufes  and  denies  to  deliver  them  to  me,  this  is  a  converfion 
tices  ab- '  in  law.  Mich.  38  &  39  El.  B.  R.  between  Easton  and  Newman, 
fentePop.  pef  cufiam,  which  intratur  Hill.  37  El.  B.  R.  Rot.  460.  for  the 
ham  held  it   ^^j^j^j  makes  him  a  trefpafler  ab  initio«  for  this  ftiews  his  inten« 

vv^s  2  COD  * 

verfiun  by     tion  to  havc  bccn  fo  ab  initio."] 

the  denial 

only ;  but  it  being  afterwards  moved  again,  Popham  held  it  to  be  ncf  converfion.  ^t  i^ornatiir.  ■ 
Goldlb.  152.  pi.  79.  Lalt  V.   Newman,  S.  C.  adjomatur..  S.  C.   cited  by  DoderidgeJ.  and 

grounded  his  opinion  in  the  principal  cafe  there  upon  it.     2  BuUl.  310.  Hill.   12  Jac.""  S.  C* 

cited  Roll.  Rep.  131.    And  it  was  fkid^  at  the  bar,  and  by  Coke  Ch.  J«  chat  they  had  the  report  of 
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iKe  cafe  in  which  the  comt  wss  divided  ^  but  it  was  aftenvardt  adjudged  as  alleged.  And  Coke  faid  the 
tcafpn  of  the  2  who  held  die  deoier  a  converfion  was  its  maicing  h  m  a  trcfpafler  ab  initio,  which  h« 
faid  could  not  be  law,  it  being  only  nonfeajancty  and  they  came  to  them  bcfote  by  lawful  trover.  ■!  ■  ■ 
S.  C  cited  by  Doderidge  J.     Mo.  841.  pi.  1136.  /' 

If  one  finds  my  goods,  and  rgfufts  to  detwer  them  to  me,  an  a€!ion  on  the  cafe  lies  againft  him,  though 
heconyertsthemnottohisownute.    Per  Roll  Ch.  J.     Sti.  353.  Mich.  1652.  Anon. 

If  be  refufa  to  delinter  tbem  to  the  owner,  till  be  kncwt  km  to  be  the  owner,  it  is  no  converfion,  if  h 
iueps  them  for  him*     Per  Coke  Ch.  Jk     a  Bulil.  312*  in  cafe  of  Ifaac  v.  Clerk,  cites  2  R.  3.  15. 

[3.  K  /  deliver  goods  or  money  to  another,  aftd  afterwards  he  de^  Mo.  841.  pi. 
nies  to  render  tbem  to  me  upon  my  demand  of  tkem,  yet  this  is  not  thVmonev'* 
any  converiion,  but  only  evidence,  of  a  converfion,  inafmuch  as  he  was  delivered 
came  to  them  by  my  own  delivery.    H.  12  Jac.  B.  R.  between  ««  p*«d«« 
Isaac  and  Clark  dubitatur.]  dSi^rof 

foods  taken  in  eiecndcn  on  certain  conditions  which  were  not  performed,  nor  the  goods  re-deiirered  | 
and  it  was  agreed  by  all,  that  when  money  is  delivered  as  a  pledge,  it  is  a  fpecial  bailment,  and  denial  in 

fach  cafe  is  no  converfion.  Codb.  210.  pi-  299.  S.  C.  but  S.  P.  does  not  appear. Roll* 

Rq).  59*  S.  C.  a^jomatur.  126.  S.  C.  argued  by  the  court,  but  differed  in  opinion  as  to  this  point.— ■ 
2  Bulft.  306.  S.  C.  and  S.  P.  debated  before  by  the  court,  and  adjudged  that  the  plaintiff  had  no  juft 
cnife  of  adion. S.  C.  cited  2  Mod.  245. 

If  I  deliver  my  g$odt  to&k  to  keep,  andl  requefl  them,  and  B.  denies  the  delivery  of  th«m,  ana£Uoo 
of  trover  lies,  hot  not  without  a  denial.     Brownl.  12.  Hill.  9  Jac.  Anon. 

Harris  fatd,  that  it  vras  the  common  experience,  that  the  detainment  of  goods  from  an  tnmer  after 
requeft,  is  allowed  for  a  fufiicient  evidence  to  maintain  a  converfion.  And  per  Hobart  Ch.  J.  though 
legally  it  were  not  a  converfion ;  yet  in  that  cafe  it  was  reafonable  to  allow  it  for  an  evidence  to  prove  a 
converfioir.  Becaufe  if  you  have  goods  of  mine  lawfully  by  finding  or  bailment,  yet  when  I  require 
them  of  you,  you  can  no  longer  tewfully  hold  them  ;  and  therefore  when  you  fliU  detain  them  from 
me,  it  argues  that  you  claim  them  as  your  own,  and  fo  ufe  them.  Hob.  187.  pi.  266.  Mich,  it 
Jac.  in  cafe  of  Agar  v.  Lifle.  ■  Hutt.  xo.  S.  C.  but  if  it  be  found  fpecially,  it  fiiall  not  be  ad- 
judged a  converfion. 

1'hough  A  demand  and  diniat  be  evidence  of  a  converfion,  and  fufiicient  inducement  to  a  jury  to  find  a 
converfion,  yec  that  of  Itfelf  is  not  a  converfion.  2  Show.  179.  pi.  176.  Hill.  33  &  34  Car.  2.  B.  R. 
Brook  V.  Miller. 

*  But  per  Holt  Ch.  J.  the  very  denial  of  goods  to  him  that  right  has,  is  an  a^ual  converfion,  and 
not  only  an  evidence  or  it,  as  has  been  holUen ;  for  what  is  a  converfion  but  ajjumin^  upon  one's  ftlf  the 
property  and  right  of  dijpofing  another^ i  goodi ',  and  he  that  takes  on  bimfelf  to  detain  another's  goods 
Irom  him  without  caufe,  takes  on  himlelf  the  tight  of  difpoung  of  them  ;  fo  the  ta'<irg  and  carrying 
wvioy  an'ithtr'i  goods  is  a  converfion.     6  Mod.  212*  Trin.  3  Ann.  B.  R.  in  cafe  of  Baldwin  v. 

^^'  •  [  242  ] 

[4.  If  I  deliver  goods  to  a  common  carrier  to  carry  to  fuch  r  -^-^'-^ 
a  place^  and  after  the  gdods  are  Jfole  from  the  carrier^  this  //  no  ^°*'  ^' 
converfion  in  the  carrier  fo  as  to  charge  him  in  a  trover  and  con-  '  {q^\^ 
verfion,  iutzn  a6iion  upon  the  cafe  lies  againft  him  as  a  carrier  ,f!_s^p, 
upon  the  cuilom  of  the  realm,  to  carry  goods  fafely,  and  to  de-  hy  Hale  Ch. 
liver  them  as  he  is  appointed.  Mich.  14  Car.  B.  R.  between  -l*  }^-^^'^^ 
George  and  WibuRn,  per  curiam,  in  arreft  of  judgment.]  no  conver- 

fion where 
the  goods  are  ftolen,  or  got  away  by  a  cheat ;  but  evidence  mud  be  of  fome  a£t  of  his  own ;  for  his 
bare  delivery  over  by  a  token  is  no  convej-fion,  but  trover  lies  againft  the  bailee,  and  demand  after 
the  goods  delivered  over  is  no  converfion.  But  TwU'den  J.  faid  and  afiHrmed  at  rhe  bar,  as  common  in 
ckcoits,  to  have  trover  againft  the  carrier.  3  Keb.  422.  pi.  18.  Hill.  26  Car.  2.  B.  R.  Starkiev. 
Hart. 

Trover  does  not  lie  againft  a  cowmon  carrier  for  negligence,  as  for  lojing  a  box ;  but\t  Joes  /Ir  an  aflual 
vtrtng,  as  if  he  breaks  it  open  to  take  out  the  goods,  or  fcii  th?m  j  per  cur.  7  W.  3.^.  R.  for  if  the 
thmg  appears  to  have  been  really  loft  by  negligence,  a  denial  is  no  evidence  of  a  cjnvcrfion  j  but  if 
that  does  not  appear,  or  if  the  carrier  had  it  in  his  cuftody  when  he  denied  to  deliver  it,  that  is  good 
evidence  of  a  converfion  ^  per  Trevor  Ch,  J.  %  Salk.  655.  pi.  4.  Trin.  3  Ann.  at  nifi  prius  at 
Guildhall. 

If  goods  are  delivered  to  a  carrier,  and  he  does  not  deliver  them  according  ft)  the  direilion  given  him, 
upon  demand  of  the  goods  from  him,  and  refufal  by  him  to  deliver  them,  rr^T^/r  lies  againft  him  j  or  an 
adion  upon  the  cafe  lies  againft  him  upon  the  cuflom.  But  if  the  good:  \>c  delivered  n  a  fervavt  of  the 
urrier,  errp  kit  littreboujt-keeper,  and  Uieyare  not  deliveredj^  &c.  an  adion  of  trover  doc&  not  lie  againft 

Vol.  I.  T  the 
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Ae  carrier,  Sn»  untliovt  an  t&utl  converfion  hj  him.  KaM  by  Holt  Ch»  J*  opw  a  tM  at  miUiias 
at  Hertford,  4  Aug.  i  Ana.  »  Ld.  Raym.  Rep.  79z«  Tayler  y» 

[5.  If  the  i//;^V  purveyor  takes  beds,  and  afpoints  the  khtg^s/er^ 

vants  to  lie  in  them,  this  is  not  any  converfiOii*     Mich.  1 3  Jac  B. 

per  Warberton.     An  afiion  of  trover  lies  when  a  mzn^nds  goods. 

7  H.  6*  22.3 

*  Jo.  443*        [6.  An  a£lion  of  trover  and  converfion  for  goods  lies  agawjl 

el.  4.  S.  C.^  tofon  and  femcy  ffipjbgfing  by  the  declaration  that  they  converted  them 

i^e  was       *^  ^^^  ^f^^f^^  baron  \  for  the  feme  may  be  a  treipafier,  and  may 

gi^en  to  ftay  convert  goods  to  the  ufe  of  her  baron^  or  to  the  ufe  of  a  ftranger, 

judgmem.     though  (he  cannot  convert  them  to  her  own  ufe,  fhc  being  a  feme 

«4*s.c.^-  covert,  Mich.  13  Car.  B.  R.  between  Granger  and  Meader, 

jomatur.-*    adjudged  s  this  being  moved  in  arreft  of  judgment.     But  in  an 

--Mar.  82.    aflion  of  trover  and  converfion  againft  baron  and  feme,  if  the  <fc- 

Pafch.  17      claration  be  that  they  converted  to  their  own  ufe^  this  is  net  gpod^  be- 

Car.  feems     caufe  the  feme  cannot  convert  goods  to  her  own  ufe,  IVCch.  13 

fays*the'ul  ^^^'  ®'  ^'  ^^  ^^  ^^^^  ^^  GRANGER  AND  Meader,  agreed  per 

ry  found  the  Curiam  Mich.  15  Car.  B.  R.  between  *  Hodges  and  Sampson, 

feme  not  adjudged  upon  good  advice  in  arreil  of  judgment,  after  they  had 

that^^the*^**  given  judgment  once  e  contra;  intr'HilL  14 Rot.  714.  P.  1649. 

court  held  between  \  Gallop  and  his  Wife,  and  Hole  \  adjudged  in  a 

that  this  writ  of  crror  upon  a  judgment  in  B.  where  the  converfion  was 

fcountl  ^i^  fuppofed  by  baron  and  feme  and  another  perfon  to  their  own  ufiy  but 

made  good  is  now  reverfed,  per  curiam ;  intr*  Pafch.  23  Car.  B.  R.  Rot.  25.} 

by  the  verdid. 

j-  Sty.  115.  Trin.  24  Car.  S.  C.  and  the  judgment  in  C.  B.  reverfed  nifiy  &c«  Ibid.  ii6. 
Trin.  Z4Car.  Gallop  v.  Chafe,  S.  C.    The  cafe  was  moved  agauiy  and  judgment  reverfed. 

404*.  ^1  2.  ^7*  ^^  trover  and  converfion  againft  baron  and  fenUy  fuppojing 

Vtny  r!  '  ^^^^  the  feme  converted  to  the  ufe  ofherfelf  and  hufband^  this  is  not 

Diggs,  Hill,  good ;  becaufe  the  feme  cannot  convert  to  her  own  ufe,  Hill. 

b!  R?*and  '^  ^'^^  ®'  ^'  l^^^^^en  D1GG8  AND  Perry,  adjudged  in  a  writ 

the  judg-  of  error  upon  a  judgment  in  M^rlborrow,  but  reverfed  for  this 

inent  in  caufc  J    intr*  J  Trin.   13  Car.  Rot.  402.   the  feme  being  found 

wugh  «I  g"^^y  ^1  vzx^xQi ;  and  fo  it  was  adjudged,  Trin.   17  Car.  ».  R. 

verfedac        between  II  ReMES  AND  HUMFRT,    Rot.  I202.] 

cordingly. 

II  Cro.  C.  254.  pi.  5.  Pafch.  8  Car.  B.  R.  Rhemes  v.  Humphreys,  S.  C.  adjudged  for  the  defan 
danti.     ■     See  tit.  Baron  and  Feme,  (U)  p).  i.  S.  C.  and  the  notes  there. 

Trover  agcmfi  bujband  and  toifcy  and  declared  of  a  converfion  by  the  wifeduring  thecoveitore;  and 
per  cur.  the  adlion  is  well  brought  \  for  by  Jones  J.  though  ihe  cannot  make  a  contrad  for  goods  daring 
her  coverture,  yet  fhe  may  convr  rt  them.  Noy  79.  Newman  v.  Cheyney.— -Lat.  126.  Pafch.  % 
Car.  S.  C.  accordingly  by  3  jufliccs,  but  Crew  Ch.  J*  fpoke  doubtfully.  * 

t  [  243  J 

^IvJ^'/"^*'*  B.  Where  a  vazn  finds  my  goods  he  is  chargeable  to  me  into  wkofe- 

XM  'and"  foever  hands  the  goods  fhall  come  after,     Brooke  makes  a  qu^re :  for 

iKefe  after-  ho  fays,  it  fecm^  that  if  he  impairs  or  bails  them  over  he  (hall  be 

v^ardtcoTKe  charged  ;  but  if  he  lofes  them  cafualh  he  ihall  not  be  charged  after. 

to  the  hands    m^    f\     -  1     i_-  i  "'•       "^        t.  ^  ® 

of  B,  by  buy.  ^^'  Detinue  de  biens,  pk  40.  cites  12  E.  4.  8. 

ing  or  otherwife,  and  he  converts  them  to  his  ufe,  B.  fliall  not  be  charged  to  me  without  a  rrrr  de- 
mard  made  of  them  unto  liiiii,  and  a  detention  afurwardt,  Clayt.  57,  58.  pi.  99.  before  Bcrkk>-  J. 
in  Holtifworth'i  cafe. 

He  thac  finds  goods  muft  anfwer  for  them  to  him  that  has  the  property,  and  if  he  delivers  them  ^er 
to  any  one  but  the  right  owner,  he  ihaJl  be  charged  for  ihcm  ;  per  CoJu  Ch.  J.  a  Bulft.  31a.  in  cafe 
•f  Ifaacv.  Cleric,  cites  2  ^.  3.  15, 

If 
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^  It  A,  taies  goods  frvm  J.  S*  pnd  3,  tahs  tbem  frcm  A>  J.  S,  may  have  trefpars  or  tiDVcr  agtioft 
Vither  A.  or  B.  at  his  diftion ;  though  the  opinion  in  Cro.  is,  that  J.  (hall  not  have  trtfoais  agaioft  B. 
Sid.  458.  pi.  3«  Hill,  2T  &  22  Cai.  B.  R.  in  a  nota  there* 

p.  An  aftion  of  trover  and  converfion  was  brought  for  oata^ 
&c.  and  the  cafe  upon  proof  was,  that  certain  trefpaffbrs  had  taken 
tbefe  oats  from  the  plaintiff ^  and  brought  thein  to  the  mill  to  make  into 
oatmeal ;  and  the  plaintiflF  came  to  the  miller  before  any  thing 
done,  and  demanded  the  oats  as  hisy  and  forbad  him  to  proceed  to 
make  tliem  into  oatmeal ;  but  the  miller  did  proceed  for  ^11  that^  and 
made  it  into  oatmeal ;  and  the  judge  dire£l:ed  this  to  be  a  coni- 
verfion  in  the  miller,  and  dire£):ed  the  jury  accordingly,  though 
it  was  urg^d  by  the  counfel  of  the  defendant,  that  a  miUer  wag 
a  public  officer,  and  did  but  his  duty  in  this  cafe.  Clayt.  57. 
pLpp.  before  Berkley  J.  1638.  Holdfworth's  cafe. 

10.  To  prove  the  converiion,  it  was  offered,  that  the  plaintiff 
did  demand faiisfaElion  for  the  corn  ;  and  it  was  ruled  good  evi- 
dence, the  demand  being  to  the  part'j  himfelf  who  took  this  com^ 
though  the  corn  itfelf  was  not  demanded,  but  fatisfa£tion.  Clayt. 
122.  pi.  114.  before  Germin  J.  1647.  Rookby's  cafe. 

11.  A.  puts  beafts  to  agift  with  B.  and,  after  the  time  expired,  In  trowr 
A.  demands  his  cattle  of  B.  and  cannot  have  them  delivered.  It  f  ^'^^*  " 
was  holden  here  in  this  aftion,  which  was  trover,  and  converfion  dia  was 
brought  by  A.  that  this  a£lion  doth  not  lie,  becaufe  the  defend-  ^und,  that 
ant  came  to  them  by  the  plaintifPs  own  delivery.     Clayt.  127.  ^ff3^^ 
pL  227.  before  Germin  J,  1647.  Walker's  cafe.  thofc5  ^w, 

l^fkajfrnrgge  vith  the  defendant j  and  agreed  to  pay  him  I2d.  for  every  cow  weeifyy  as  long  as  they  r«. 
mamed  with  him  at  paihire ;  and  that  afterwards  B,  fild  tbpn  to  the  plaintiff,,  and  be  required  them  of 
the  defendant^  who  refufedto  deliver  tbem  to  i be  plaintiff,  unlefs  be  Vfcttld  pay  for  the  pafturage  of  them 
for  the  time  diat  they  had  been  with  him.  wbicb  amounted  to  10  U  Afterwards  one  F.  paying  bim  tho 
faid  10  /•  by  the  appointment  of  £,  be  adivcnd  tbe  beajli  to  F,  Jones  and  Croke  (abfentibus  caeceris 
juftidariis)  conceived,  that  this  dental  upon  demand,  and  delivery  of  them  to  F.  was  a  converiion,  and 
that  he  may  not  detain  the  cattle  againft  the  buyer,  until  the  lol.  be  paid,  but  muft  have  hit  uSt'ioa 
againft  B.  who  put  them  to  pafturage.  Cro.X^.  271.  pi.  7.  Mich.  8  Car.  B.  R.  Chapman  ▼.  Allen. 
■  And  it  is  not  like  to  the  cafes  of  an  inn  keeper  or  tay!7r  ;    they  may  retain  the  horfe  or  garment 

delivered  them,  until  they  be  UirBtd  j  but  not  when  one  receives  horfes  or  kine,  or  other  cattle, 
topaftarage,  paying  for  them  a  weekly  fum,  unlefs  there  be  fuch  an  agreement  betwixt  them.  Where- 
ttpoarulewu  given  that  judgment  Ihould  be  entered  for  the  plaintiff.  Cro.  Car.  271.  Chapman  t. 
Alien.  ^  .\ 

[244] 

12.  In  trover  and  cdnverfion  of  butter,  the  count  was,  that  it  S.  P.  and 

was  impaired  by  negligent  keeping ;  but  per  tot.  cur.  if  a  man  |'  ^'  ^^j^' 
comes  to  *  goods  by  trover,  he  is  not  bound  to  keep  them  fo  fafely  ^Iso  if  L* 
as  he  who  comes  to  them  by  bailment.  Per  Walmfley, '  if  a  man  of  purpofe 
finds  my  garments  J  and  fufFers  them  to  be  eaten  with  moths  by  the  JJ^J^'^'^  *'• 
negligent  keeping  of  them,  no  aflion  lies ;  but  if  he  weareth  fnds  paper^ 
them  J  it  is  otherwife,  for  the  wearing  is  a  con  verfion.  i  Lc.  224.  <"'*'  P«''  « 
PL305.  Mich.  32  &  33  Eliz.   C.  B.  Mulgravc  v.  Ogdem,.  or  jj'' '^',.^'' 

Wadgrave  v.  Ogden.  but  for  ne- 

gligent keep- 
>Bg  no  law  punifheth  htm.  Ow.  141.  Mofgrave  ▼•  Agden,  S.  C.  accordingly.  If  one  finds 

^borfe,  and  gives  bim  no  fnjimance,  no  a^ion  on  the  cafe  lies;  per  tot.  cur.  Cro.  E.  219.  pi.  6... 
^«rper  Coke  Ch.  J,  if  a  man  finds  goods^  an  a£lion  on  the  cafe  lies  for  his  ill  and  negligent  keeping  of 
tbnn,  but  no  trover  or  converfion,  becaufe  it  is  but  a  non-feafance}  per  Cok*^Ch«  J.     z  Bulit.  31a. 
HiH  12  Jac.  B.K.  Ifaac  v.  Clerkr 

T  2  ^13.  Trover. 
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Cfo,E,«i4.       13.  Trover.    The  defendant's  bailiff' fiifed  liit  pkintiff's  htafis 
Pafch.Ai     fi^  ^''  hcrioty  luhereas  there  was  notie  due  /  whereunto  the  defend- 
Eiiz.  c.  B.    ant  agreed,  and  converted  them.     It  was  argued,  that  it  was  in 
thccourtdi-  the  plaintifFs  eledion,  whether  he  will  admit  himfelf  to  be  out  of 
pofieilion,  or  not ;  for  he  might  have  had  a  replevin^  if  he  would; 
and  that  in  this  a£bion,  the  trover  is  not  traverfable,  but  the  con- 
vcrfion.     And  refolved  he  had  ele£iion  to  bring  trover y  or  tref- 
pafsy  at  his  pleafure.     And  by  three  juftices  againil  Daniel  ad- 
judged for  the  plaintiff.     Cro.  J.  50.  pi.  2i.  Mich.  2  Jac.  C.  B. 
Bifhop  V.  Montague  (Vifcountefs). 
Mo.  757.  14.  Trover  againft  a  Jheriffy  who  feifed  the  plaintiff's  ^m£r />; 

Ad'nV.*  ^  ^*  f"*  ^^  ^^^  value  of  the  debt^  and  paid  part  of  it  ;  and  the  gods 
Ayre,  S.  C.  ^ot  being  foUy  nor  the  writ  returned,  he  was  difcharged  efkis  office^ 
adjudged  the  and  then  fold  the  reftdm  without  a  writ  of  venditioni  exprnas.  Ad- 
Eood^**  judged  that  the  fale  was  good  \  and  judgment  for  the  defendant. 
Ycir*.  44.      Cro.  J.  73.  pi.  2.  Trin.  3  Jac.  B.  R.  Ayre  v.  Aden. 

contra,  fays 

it  was  adjudged  by  Popham,  Fenner,  and  Yelverton  (Gawdy  being  abfent)  that  the  fale  was  not  good. 
'  a  Saund.  47.  pl«  5.  cites  S.  C.  and  fays  it  was  adjudged  as  reported  in  Mo.  and  Cro.  ].  contisry 
to  the  report  in  Yelverton  ;  and  the  roll  of  it  is  in  Pafch.^  £lis«  Rot.  318. 

If  xhtfifriffupon  an  extent  fir  the  king  againft  A*  Jeifes  the  goods  efB*B»  cannot  have  trover  nguni 
the  iheritt)  becaufe  by  the  feifure  the  property  veiled  in  the  king.  Ruled  by  Holt  Ch.  J.  at  tltt/iuB- 
mtr  ailifes  at  Warwick  1699.  1  x  W.  3.  Ld.  Raym.  Rep.  736.  the  King  v.  Woodward. 

Noy  137*  15*  A  hat'band  fet  with  pearls  and  diamonds  was  pawned,  and 

cordinT  *'^^  money  lent  was.  tendered.     Upon  refufal  to  deliver  it,  trorer 

Buift.  29'.  lieSj  though  pawnee  had  the  pofleffion  by  lawful  delivery,  and 

s.  c.  ac-  not  by  trover.    Cro.  J.  244.  pi.  2.  Trin.  8  Jac.  B.  R.  Ratdiff 

cordingly.-         J5      j 

Yclv.  178. 

S.  C.  accordingly. 

16.  Intermeddling  with  goods,  which  Js  not  jtifiifable,  is  a  con- 

verfion.    Yelv.  194.  Mich.  8  Tac.  B.  R.  in  cafe  of  Gomerlalc 

V.  Medgate. 

Hutt.  10.  1 7.  if  a  man  does  a  thing  .which  is  allowable  by  law,  it  is  no 

S.  c.  and     converfion,  as  to  diftrain  cattle,  or  impound  them ;  but  if  he  work 

ingiy.*^!!^   them,  it  is  a  converfion.     Brownh  5.  Mich.   1 1  Jac.    Agar  v. 

Jf  a  diftrefs   Lifle. 
for  rent  be 

lawfully  taken,  it  is  no  conveiflon  at  all;  but  otherwife  it  is  if  not  lawfully  taken ;  per  car.  Ydv. 
10.  Micb.  44  &  45  £112.  n.  R.  in  Salter's  cafe,.  ■■  Cro.  £.  90Z.  pi.  5.  Salter  t.  Butler,  S.  C. 
—  ■  Noy  46.  S.  C.  and  that  putting  heafti  imo  a  pound  overt  is  no  converfion  ;  for  they  arBJn  thi 
cuftody  of  the  law.  ■■  So  of  drwrng  cMtk  iy  virtue  of  a  replevin  j  for  at  that  time  they  an  in  cuftudia 
legifl,  and  the  law  at  fuch  time  preferves  them  fo^  chat  no  property  can  be  changed,  and  coniequently 
'there  can  be  no  converfion  \  per  cur.  2  Mod.  244.  Trin.  29  Car.  a.  C.  B.  in  cafe  of  l&xtn  t. 
Solebay. 

S.  c.  died  1 8.  T.  had  titJiber  in  the  land  of  H.  and  T.  came  to  H.  and  de» 
jicVdo-  ^^^''^^'d  to  have  \xi<i  timhtr,  and  //.  dsnied  it.  T.  brought  trover | 
deridge  J.  and  it  was  ruled  to  be  no  converfion,  becaufe  it  was  in  an  cpe» 
who  faid  he  feld,  and  fo  it  appeared  that  there  was  no  converfion  j  cited  by, 
Mfc^  LT  Haughton  J.  as  Thimblethorpe's  Case;  and  Coke  Ch.  J.  and 
that  fo  it  Doderiige  J.  faid,  it  was  ruled  to  be  no  evidence  to  prove  a  con- 
verfion^ 
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verfion ;  and  that  the  jury  was  direfled  accordingly.  Roll.  Rep.  would  be  of 
60.  TtixL  12  Jac.  «fo^»f 

•^  '  lead  dc- 

aundd,  and  denied,  if  it  be  found  lying  there  ftill  after  tbe  denier,  it  ihall  be  no  converiion ;  but 
vbeie  it  is  altogether  uncertaij],  and  caqnot  appear  that  he  nude  any  converfion,  but  only  a  denier, 
tbere  it  is  good  evidence  to  the  jury,  and  dire^on  to  the  court  (if  other  matter  does  not  appear 
to  the  contrary)  that  this  is  a  converfion.  S.  C.  and  S.  P.  cited  per  Haughcon.     Roll.  Rep. 

ip»  *  Sec  pi.  3«  aftid  the  notes  ihere.<^~S.  P.  cited  accordingly  per  cnr.  Trin*  29  Car.  i.  C.  B* 
s  Mod.  245. 

»  16.  There  is  no  conveflioa  of  a  bond,  uulefs  it  be  cancelled^  or 

the  like,  and  without  that,  the  receiving  of  the  money  is  not 
evidence  ;  for  the  obligor  may  be  forced  to  pay  it  again.  But  the 
proper  adiion  is  detinue.  RolL  Rep.  132.  Hill.  12  Jac.  B.  R.  in 
Ifack  and  Clerk's  cafe. 

19.  If  a  ftrangervCnters  my  dofe,  and  cuts  my  trees ^  and  carries 
thempwayy  I  may  have  trover,  although  that  after  the  cutting, 
2n6^  before  the  carrying  away,  I  could  not  claim  them,  and  there 
was  no  aS2ual'poJfeJfton  in  me.  Noy  125.  Sir  James  Skidnes  v. 
Hufon. 

20.  It  lies  for  goods  found  and  conyerted,  though  they  come  af- 
terwards  tc  the  hands  of  the  per/on  who  loft  them.  Sty.  261.  Pafch. 
1651.  B.  R.  Gower's  cafe. 

12«  Adjudged  that  where  in  trover  and  converfion  an  oHual 
taking  is  given  in  evidence,  it  is  good  enough,  without  proving  a 
demand  atid  refufal ;  as  taking  my  hat  off  my  head  is  an  a£lual 
converfion :  but  if  it  come  by  trover,  there  muft  be  an  a£);ual 
demand,  &c.  Sid.  264.  pi.  15.  Trin.  17  Car.  2.  B.  R.  inBruen 
and  Roe's  cafe. 

23.  Afervant  (hall  not  be  charged  in  trover  for  taking  goods 
by  the  command  of  his  ftiafter.     2  Mod.  242.  Trin.  29  Car.  2. 

C.  B.  Mires  v.  Solebay. 

22.  Denial  by  an  innkeeper  to  deliver  a  horfe  in  his  hands,  is  no 
converfion,  nor  evidence  of  a  converfion,  unjpfs  the  plaintiff  ten- 
ders in  particular  what  the  horfe  has  eat  outy  and  the  jury  is  to 
judge  if  it  be  fuiHcient.  2  Show.  i6i.  pL  148.  Pafch.  33  Car.  2. 
B.  R.  Anon. 

23.  A  bank-bill  was  payable  to  A.  or  bearer.  A.  gave  it  to  B. 
B.  loft  it.     C.  found  //,  and  qffigned  it  over  to  D.  for  valuable  con- 

fideration.  D.  went  to  the  bank,  and  got  a  new  bill  in  his  own  name. 
A.  brought  trover  againft  D.  for  the  former  bill ;  and  ruled  by 
Holt  Ch,  J.  at  Guildhall,  1698,  that  an  a£lioa  did  not  lie  againit 

D.  becaufe  he  had  it  for  valuable  confideration.  £x  relatione 
m'ri  Daly.     Ld.  Raym.  Rep.  738.  Anon. 

24.  A  captain  contra^ed  with  feamen  to  go  a  voyage,  and  after 
he  had  got  them  on  board  he  would  not  pay  them  according  to  ugree-< 
ment  \  upon  which  they  demanded  their  goods^  which  he  refufed, 
if  they  did  not ^ay  till  he  had  fearched  for  them,  v^hifh  he  refufed  to 
do  then  i  and  tlus  was  held  good  evidence  of  a  converfion.  1 2  Mod. 
344*  Mich.  1 1  W.  3.  Anon. 

%^.  An  executor  feveral  years  before  had  left  goods  in  the  houfe 
by  confent  of  the  heir,  who  ufed  them  after  \  and  withia  6  years 
of  the  ^AioQ  brought,  the  executor  demands  the  good%  and  the 

T  3  heir 
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heir  rcfufcd  to  let  him  have  them  j  whereupon  trover  vr^  brought, 
and  the  ftatute  of  limitations  pleaded.  Per  cur.  the  ufer  ivlih  con" 
fenty  before  the  demand^  was  no  converiion  or  evidence  cf  it ;  and 
the  demand  being  within  6  years,  the  refufal  which  enfued  it, 
and  is  the  only  evidence  of  a  converfion  in  tlie  cafe,  was  within 
6  years  \  and  if  a  trover  be  before  6  years,  and  a  converfion  after, 
the  ftatute  cannot  be  pleaded.  7  Mod.  99.  Mich,  i  Ann.  B.  R* 
Mountague  v.  Sandwich. 

28.  In  trover  at  nifi  prius,  upon  evidence  the  cafe  was  this ; 
a  carpenter  fent  his  fervant  to  ivorhfor  hire  to  the  queetCs  yardy  and 

r  246  3  havipg  been  there  fome  time,  when  he  would  go  no  more, 
Atfurveyor  of  the  work  would  not  let  him  have  his  tools,  pretending  ^ 
tfage  tQ  detain  tools,  to  enforce  workmen  to  continue  till  the 
queen's  work  was  done ;  and  a  demand  and  refufal  being  proved 
at  one  time,  and  a  tender  and  refufal  after,  per  Holt  Ch.  J.  if  the 
plaintiff  had  received  them  upon  the  tender,  notwithftanding  the 
a^on  would  have  lain  upon  the  former  converfion,  and  the  hav- 
ing of  the  goods  ^fter,  would  go  only  in  mitigation  of  damages  \^ 
and  he  made  no  account  of  the  pretended  ufage.  6  Mod.  a  12^ 
Trin.  3  Ann.  B.  R.  Baldwin  v.  Cole. 

29.  And  Holt  Ch.  J.  compared  it  to  the  do£irine  among  the 
army,  that  if  a  trooper  brings  his  horfe  into  thefervice^  the  pioperljr 
thereof  was  immediately  altered  and  vefted  in  the  queen,  whicn 
he  had  already  condemned.  6  Mod.  212*  Trin.  3  Ann.  B*  R^ 
in  cafe  of  Baldwin  v.  Cole. 


(L.  a)     Againfl  whom, 

1.   A  CTION  of  trover  will  He  by  the  ajftgnee  of  one  partner j  a 
*^  bankrupt^  againfl  the  other ;  which  was  ruled  at  the  trials 
and  agreed  now.     2  Keb.  750,  pi.  3.   Pafch.  23  Car.  2.  B.  R. 
Thomas  *»  Day. 

2.  Trover  does  not  \\cfor  a  bank^ill payable  to  A*  or  bearer^  and 
lofl  by  him,  againfl  one  that  afterwards  comes  to  it  for  a  valuable  confi-^ 
deration.  Ruled  by  Holt  Ch.  J.  at  Guildhall,  1698.  Ld.  Raym. 
Rep.  738.  Anon. 

»8j^lk.44i.       3-  It  was  ruled  by  Holt  Ch.  J.  at  Guildhall,  Mich.  10  W.  3. 

^.  a.  s.  c.  that  if  A.  being  a  penvtdfroher^  employs  B,  his  fervant  in  the  way  of 
his  tradey  and  B.  upon  a  pawn  of  goods  lends  money  to  C.  andC»  ten^ 
ders  the  money  to  B,  at  the  day,  and  demands  the  goods,  B.  fays 
that  the  goods  are  fold  5  trover  will  lie  for  C.  againft  A.  Ld* 
tlaym.  Rep.  738.  Mich.  10  W.  3.  before  Holt  Ch.  J.  at  Guild- 
hall. Jones  V.  Hart. 

4.  Trover  was  brought  againft  the  bock-keeper  of  a  carrier^  for 
goods  delivered  to  her  in  order  to  be  fent  by  the  waggon  to  London*  It 
was  infiiled,  that  the  action,  being  founded  on  a  tort,  was  well 
brought  againfl  her ;  but  on  the  other  fide  it  was  faid,  that  it 
Oiould  have  been  brought  againft  the  carrier  himfelf,  and  the 
judge  was  of  that  opinion ;  and  accordingly  the  plaintiff  was  non« 

fuitpd. 
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fuited*    2  Barnard.  Rq>.  in  B.  R.  234.  Hill.  6  Geo.  2.  1732* 
Biuy  Ai&fes.  Harvey  v.  Syliard. 

(L.  3)     Writ  and  Declaration  good  in  general* 

1.  I N  trover^  a  hatvh^  it  was  objefied  that  the  plsdntiff  ought 
*  to  have  fet  forth  that  the  hawk  was  tame  and  reclaimal ; 
but  he  having  declared,  that  he  was  pojfejpd^  fsfc.  ut  de  bonis  fuis 
proprilsy   it  was  held  well  enough.     D.  306.  b.  pi,  66.  Mich. 
13  &  14  Eliz.  Fines's  cafe.  [  247  ] 

2.  In  trover  and  converfion   the  want  of  alleghig  a  place  cf  ^'^'^^ 
converfton  (which  is  a  thing  material)  being  alleged  in  arreft  of  ^/cc^J^ 
judgment,  the  bill  was  abated.     Cro.  E.  78.  pi.  39.  Mich.  29  the  want 
&  30  Eliz.  B.  R    Hubbard's  cafe.  «^««>^,  ' 

l^edy  the  biU  was 


being  al- 
abated.  Cro.  £.  97,  98.  in  pi.  xc.  citesit  asadjudgrd  in  Lcak^scafe..— — Goidfb. 
oo.  pi.  19.  Pafch.  30  Eliz.  cites  Staynsham's  ca(ein  trover  of  an  obligation.  It  was  found thathe 
inA  brokcB  the  feals,  and  becaufe  he  did  not  ihew  the  time  and  place  of  the  converfion  be  could  never 
get  judgment ;  and  in  the  principal  cafe  the  juftices  were  of  the  fame  opinion,  only  Anderfon  Teemed  to 
doubc 

3.  The  place  of  the  trover  nvas  alleged^  but  not  of  the  converfton;  And  the 
but  after  verdid  judgment  was  anefted  for  that  reafon.     Roll,  ^ll^^l^^^ 
Rep.  132.  cited  by  Crooke  as  Mich.  26  &  27  Eliz.  B.  R.  Mat-  muft  be 
thew  V.  Stranfon.  /<>««<*  by  the 

jury  for  the 
maintenance  of  the  adion.     2  Bulft.  313.  S.  C.  cited  by  Coke  Ch.  J^  >P.  i2t.  marg.  pi.  14. 

cites  Mich.  37  Sc  38  Eliz.  C.  B.  as  adjudged  upon  long  argument  that  in  trover  the  converfion  is  not 
traverfabic,  and  therefore  need  not  allege  time  or  place  of  converiioa»  but  may  count  that  primodie  Mail 
he  %vas  po6elIc4  of  the  faid  goods  and  loft  them  cafually,  and  chat  afterwards  they  came  to  the  hands  of 
the  defendant,  and  he  converted  them.  And  fays  that  fo  it  was  adjudged  Mich.  22  Jac.  B.  R.  and 
Trin.  15  Jac.  B.  R.  Rot.  199. 

The  alleging  9.  f  lace  of  converfion  h  wtateriatt  and  the  want  thereof  being  alleged  in  arreft  of  judgment^ 
the  bill  was  abated.     Cro.  £•  78.  pi.  39.  Mich.  29  &  30  £Us.  B.R.  Hubbard*a  cafe. 

Bat  in  trover  no  other  place  is  to  be  exprcjpj  in  the  declaration,  but  only  that  place  muhere  the  goodt 
ctmct9  the  defendant* t  bands  \  per  tot.  oir.  clearly,     fiulflr.  296*  Pafch.  lo  Jac.  Atkyns  t*  Wheeler« 

4.  In  trover  the  plaintiff  fliewed  that  he  W2i%  poffejfej^  and  afters  Poph.  201. 
wards  J  viz,  tali  die  hft  them^  and  they  came  to  the  hands  of  the  ^'^*^*  |;  ^* 
defendant,  where  in  truth  the  poftea,  viz.  tali  die,  was  before  \  ^^\^^  ^* 
the  time  of  th^  pofieflion.     The  viz.  is  void,  and  the  declaration  B.  R.  Def. 
good.     Lat.  201.  cites  Hill.  43  Eliz.  Drake  v.  Young.  TohliVn -. 

Palm.  5oS.  S.  C.  cited  accordingly.— *-Cio.  J.  428.  pi.  3.  S.  C.  adjudged  accordingly  ror  the  plain- 
liflT.  .  Tefioood  T.  Johnfoo.  • 

5*  In  trover  of  goods,  the  declaration  was  that  he  vjas  poffeffed 
rffuch  goodsj  (hewing  what  they  were  in  fpecie,  cum  aliis  implex 
mentis  ad  valetstiam  3  /.  and  of  other  parcels  cum  aliis  necejfariis  ;  as 
alfo  defuibusy  fetting  not  forth  their  number,  and  damages  were 
entirely  aflefTed  for  all ;  bat  becaufe  of  this  uncertainty,  the  de- 
daration  was  holden  by  the  court  not  to  be  good,  and  it  was  ad- 
judged for  the  defendant.  Cro.  £•  817.  pi.  7.  Pafch.  43  Eliz. 
B.  R.  Wood  V.  Smith. 

6.  A£lion  upon  the  cafe,  that  he  delivered  certain  wools  to  the  ^^-  ^*3» 
4effndasA  to  keep^  and  that  he  converted  them  to  his'  own  ufe.     Ex-  s.'c.^  but 

T  4  ception  s.  p.  does 

not  appear* 
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ception  was  taken,  becaufe  be  fays  mt  that  he  loft  them  :  and  tbt 
the  converfion  doth  not  take  away  the  prQperty,  but  he  may  have 
detinue.  But  per  cur.  the  converfion  takes  away  the  property, 
and  it  is  an  offence  for  which  the  a£iion  lies ;  per  Gawdy  and 
Fenner  J.  casteris  abfentibus,  and  adjudged  for  the  plaintiff. 
Cro,  £«  781.  pi-  17*  Mich.  42  &  43  l^iz.  B.  R.  Gumbletonr. 
Grafton. 

7.  In  trover,  the  plaintiff"  as  adminiftrator,  AtchxeA  of  a  porUd 
ivitb  hitiges^  and  of  a  hand-millf  a  brewing  lead,  and  a  wafli-fat. 
It  was  obje&ed,  that  thefe  things  appeir  to  be  fixed  to  the  free- 
hold.    Sed  non  allocatur ;  for  the  plaintiff"  having  declared  that 

9  he  was  pofTeffed  of  them  ut  de  bonis  fuis  propriis,  it  (hall  be  in- 
tended they  were  fevered  from  the  freehold,  the  defendant  not 
having  (hewn  the  contrary,  Cro.  J.  129.  pi.  2.  Mich.  4  Jac, 
B.  R.  Wood  V.  Smith. 

8.  Error  of  a  judgment  in  trover  de  300  todis  larut^  becaufe 
todoB  is  no  Latin  word  ;  but  judgment  was  given  for  the  plaintiff, 
and  that  judgment  affirmed ;  for  it  is  a  framed  word  to  fliew  the 
meaning  of  the  parties,  and  in  the  Rcgifter  there  is  fipa  viai, 
&  harrella  cervifta.  Cro.  J.  307.  Mich.  lo  Jac.  B.  R.  Clifon 
V.  Proftor. 

[  248  ]  9»  One  may  count  upon  a  devenerunt  ad  manus  gencrattjf  er 
fpecially  per  inventionemy  but  the  latter  is  the  better,  viz.  per  iiK- 
ventionem  \  and  this  is  the  moil  certain  and  tlie  better  count ; 
per  Coke  Ch.  J,     2  Bulfl.  313.  Hill.  12  Jac. 

10.  Trover  and  converfion  was  brought  againfl  A.  andB.  A. 
pleads  not  guilty,  and  that  ifTue  is  found  againfl  A«  B.  pleads, 
and  traverfes  abfque  hoc,  that  he  and  A.  converted,  &c.  and  that 
iffue  is  found  for  B.  againfl.the  plaintiff;  yet  it  feemed  to  the 
court  that  the  plaintiff  fhall  have  judgment  againft  A.  upon  the 
firil  verdi£^  ;  for  although  that  the  declaration  be,  that  they  con- 
verted, &c,  yet  that  4iall  be  intended  jointly  and  feverally.  And 
fo  the  opinion  of  the  court  was  againft  A.  Noy  144.  Gee  v. 
Long. 

11,  In  trover  the  value  of  every  particular  parcel  ought  to  k 
fhcwHy  becaufe  the  judgment  is  conditional  to  recover  the  thing 

itfelf,  and  if  not,  then  damage  in  lieu  thereof.?   Byl^yCh.]. 
and  Doderidge  J.     2  RolL  Rep.  447.  Trin.  21  Jac.  B.  R.  Good- 
win V.  Harwood. 
He  needs  12.  In  trovcr  and  converfion  of  a  bond,  which  defendant  being 

^ot  (hew  the  required  fuch  a  day  to  deliver,  he  refufed,  and  converted  it  to  his 
itTs  loft^^and  ^^^  ^^^*  Exception  was  taken,  becaufe  m  date  of  the  bond  was 
the  dcfen-  itientionedy  nor  the  day  and  place  of  the  co?iver/ion  alleged.  Sed  n<» 
d^nt  has  cf-  allocatur  \  for  it  being  lolt,  he  did  not  perhaps  know  the  certain 

bc^snot*"  ^^^^  ^^  ^'>  ^"^  ^^  ^^  fliould  recite  a  date,  and  mifrecite  it,  it 

recover  ihc  might  be  a  failcr  of  his  fuit ;  and  the  denying  to  deliver  it  upon 

debt  but  requeft,  is  a  converfion,  and  the  aflignment  of  the  place  were 

-aXiJ?^.  ^'^^  material,  and  the  day,  year,  and  place  are  thereby  alleged, 

Cro.  j^  6^7.  and  is  fufficient;  and  fo  a  judgment  in  C.  B.  affirmed.    Cro.  C. 

pi.  7.  Pafch.  j^52.  pi.  »•  Trin,  8  Car.  B.  R.  WUfon  v.  Chambers, 

20  Jac.  ^ 

U.  R.  Upchax4  T.  Tatam. 

i^.  Trover, 
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13.  Trover,  &c.  the  writ  was,  that  fuch  a  day  at  A.  in  com. 
S.  be  was  poffefjed  of  the  goodsy  and  loji  them^  and  the  defendant 
fmtnd  and  converted  them ;  and  in  the  declaration  he  Jhenued  the 
trover  and  converjion  to  be  apud  A.  fr^diff.  Exception  was  taken 
to  the  writ,  becaufe  the  place  of  convcrfion  was  not  fet  forth. 
But  adjudged  by  two  jultices  only  in  court,  that  fince  the  pof- 
feilion  was  fuppofed  to  be  at  A.  the  lofs,  trover,  and  conversion, 
bdng  all  joined  nvith  a  copulative,  all  ihall  be  intended  at  one  place, 
Oo.  Car.  525-  pi.  3.  HiJ],  lo  Car.  B.  R.  White  v.  Haulie. 

14.  In  trover  and  convcrfion  of  letters  patents  of  a  wine  licence, 
exception  after  verdift  was  taken  in  arreft  of  judgment,  that  the 
plaintiff  J/W  not  allege  that  he  was pojfejfed  of  them  ut  de  boijis  propyiis* 
Sed  non  allocatur,  after  a  verdift.  Befides  the  declaration  does 
mention  that  the  defendant  knowing  them  to  appertain  to  the,  plain*  "^ 
tiff'y  converted  them  ;  which  implies  as  much.  And  judgment  nifi, 
&c.  Hardr,  iii.  Pafch.  1658,  in  the  exchequer,  Jones  v.  Wink- 
worth. 

15.  In  troyer  for  a  fword  the  plaintiff  declared  that  he  was pof- 
feffed  tit  dc  bonis  propriis,  and  that  defendant  cepit  eadem  bona.   The        , 

defendant  demurred-  Twifden  inclined  that  it  was  ill,  as  in  for- 
gery of  falfe  deeds,  and  counts  but  of  one.;  but  curia  contra, 
and  judgment  for  the  plaintifF  nifi,  &c.  2  Keb.  i88«  pL  20. 
Pafch.   19  Car.  a.  C.  B.  Bird  v.  Watfon. 

16.  In  trover,  the  plaintiff  declfred  that  he  was  poffeffed  de 

bonis  £5*  catallis  fequen*  ut  de  bonis  &  catallis  fuis  propriis,  viz.  ' 

de  unofcripto  obligatorioy  tsf  de  una  warrantia,  &c.  *  The  defendant 
pleaded  in  abatement  that  the  bond  and  warrant  were  not  chattels  ; 
and  upon  a  demurrer  it  was  infilled,  that,  by  a  gift  of  all  his 
goods  and  chattels,  a  bond  would  pj^fs.  And  v>  this  opinion  the 
court  inclined.  4  Mod.  156.  Mich.  4  W.  &  M.  in  B.  R.  Cook  * 
▼.  Bafinger. 

17.  Error  out  of  C.  B.  on  trover  againjl  tm,  wherein  the  plain-  [  249  J 
tiff  declared  of  a  finding  by  ten,  and  a  converfion  by  nine,  and 
judgment  againft  all  ten ;  per  cur.  the  converfion  is  the  gift  of 

the  a<^ion  \  for  if  a  man  find  goods,  it  is  lawful  for  him  to  take 
them,  wherefore  it  muft  be  certainly  error ;  but  if  you  can  get  it 
amended  in  the  common  pleas,  we  will  get  it  amended  here. 
12  Mod.  1 01.  Mich.  8W.  3.  B.  R.  Fullef  v.  Smith. 

1 8.  In  trover,  the  plaintiff  I\ad  a  verdift  j  and  it  was  moved 
in  arreft  of  judgment,  that  the  declaration  was  ill,  becaufe  the 
converfion  was  laid  on  a  day  certain  in  Michaelmas  term^  and  the  de-* 
claration  Was  general^  as  of  that  very  term^  without  a  day  certain  / 
as  memorandum,  that  on  fuch  a  day,  &c.  and  therefore  it  muft 
relate  to  the  firft  day  of  that  term ;  and  if  fo,  then  this  a£tion 
was  brought  before  the  plaintiff  had  any  caufe  of  a£tion,  becaufe 
it  was  brought  as  the  firft  day  oi  the  term  ;  and  the  converfion, 
which  is  the  foundation  of  the  a£rion,  was  laid  in  the  declaration 
to  be  after  the  term  began ;  but  per  Holt  Ch.  J.  it  is  well  enough, 
if  the  bill  was  filed  after  the  caufe  of  aSiion  accrued  i  for  there  was 
no  a£tion  depending  till  that  very  time,  and  the  filing  the  bill  was 
^n  a  day  certain*    3  Salk.  9.  Sawen  v.  Hulbcrt, 
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(L.  4)    Declaration  good.    In  Refpea  of  the  Cer- 
tainty ti^erein  of  Things. 

r*  T^Rovcr  and  converfion  of  ten  chefis  and  coffers^  noitbora  Jbevn 

*    ing  bow  ntany  cbtjls  and  bow  many  coffers.     Exception  was 

taken  for  the  uncertainty  ;  but  Gawdy  and  Fenner  J.  caeteris  atv 

ientibttSy  held  them  all  one ;  but  if  they  ihouid  be  faid  to  be 

diJitnB  things^  it  would  be  ilL     Cro.  £.818.  pL  i2.  Pafch.  43 

Eliz.  B.  R.  Draycot  v.  Fiot. 

5o  m  trover        ^*  Trov^t  of  fuch  and  fuch  goods  (fpecifying  them)  cum  oTiit 

inter  alia  dv  imp/etnentis  ad  valentiam  3/.  without  {hewing  what  they  were,  and 

i^!*"^****  of  other  parcels  (fpecifying  them  particidarly)  cum  ali'ts  necejfariis^ 

almfarw    ^^^  ^^1^  ^^^  what  J  and  that  he  was  pofleffed  dsfuibus^  without 

uenioRs ;  af-  mentioning  their  number.    The  court  held  it  iU  for  the  unccr- 

?^  ^"^*^    tainty  pro  implementis  &  neceffariis  j  and  gave  judgment  for  the 

was^ii^far  defendant.    Cro.  £•  817.  pL  7.  Pafch.  43  Eliz.  B.R.  Wood?. 

the  uncer.      Smith. 

tainty  j  it 

not  appearing  what  or  how  many  they  woe*    s  Lev*  %$•  Pafch.  15  Car.  2.  B.R.  MilerT.  Gnea. 

So  in  trover  of  feveral  pardcular  goods,  &  Mm  uttnjitus  Anglice  implements;  after  verdiA  and  iadre 
damages,  judgment  was  ftaid  for  the  uncertainty  of  aiiiis  uteodlilsy  ^juot,  ijuanta  vel  qaalla  they  an.'— 
^  Lev.  18.  Pafch.  33  Car.  2.  C.  B.  Blackhoufe  v.  Mootv. 

T'rovcr/or  g,  Trover  de  una  parcella  pifcium  Anglice  lings,  but  becaufe  hc 
p'^'tr'f  *^  '^^  ^*^^  wbat  parcel,  it  was  held  to  be  ilU  Cro.  E.  86y.  pL  46. 
dingers,   ]t  Mich*  43  &  44  Eliz.  in  Cam.  Scacc.  Gramwell  v.  Rhobotham. 

was  objeQed 

chat  the  word  parcel  It  uncertain,  and  that  it  confifts  of  many  things  in  number,  and  fo  6  farcck  tm» 
not  be  applied  to  6  porringers  $  but  hlul  it  been  6  pieces  it  had  been  better,  though  that  is  alio  uncer- 
tain. Roll  Ch.  J.  inclined  it  was  well  enough  |  foe  though  the  words  are  not  fo  proper,  yet  the  dekrip- 
tionis  good  enough.  And  judgment  for  the  plainUfF,  nUi|  frc.  Sty.  199.  Mich.  1649.  Graves  Vt 
Drake. 

Trover  ^  ao  fiicea  fivt  faretttit  ligm  vm  held  well  enough,  and  piece  or  parcel  are  fynoniAoas. 
Keb.  508.  pi.  75.  Pafch.  15  Car.  v  B.  R.  Shepherd  v.  Loyd.  But  Xxoms  9/  m  furcd of  vtam 

n  uncertain,  though /^rce/  ef  elotb  it  well  enough  |  per  cur.  Sid.  508.  pi.  75.  Patch.  15  Car.  i» 
B.  R.  in  cafe  of  Shepherd  v.  Loyd,  Arg. 

*  Trover  for  6  parcelt  of  had  was  held  good,  notwithflanding  the  uncertainty,  and  the  pUmdff  haA 
judgment.  Vent.  io6.  Arg.  cites  it  as  21  Car.  i.  B.R.  Green  v.  Green.— -*-Bnt  the  court  bcU 
this  to  be  a  ftrange  cafe.    Vent.  106.  S.  C.  cited  Freem.  Rep.  44a.  lA  pi.  598.  as  heU 

naught. 

Trover  de  cttadam pareella  fifth  certaio  toou^ ;  per  cur.  'Lev.  303.  Mich.  a«  Car.  2.  B.  R.  Aff. 
■  But  ynaat  it  was  ^  quadam  parcella  linte  «,  and  verdid  for  the  pldbitifT,  judgment  was  fiaid  for 

the  uncertainty,    z  Lev.  176.  Mich.  a8  Car.  a.  B>  R.  Hicks  v.  Pendarvis.  Freem.  Rep.  441. 

pi.  598.  S.  C.  accordingly. 

Trover  of  t  fared  of pack-clotht,  wrappertj  and  elatbs,  was  held*  certain  enoogk  ;  for  die  wotd  {pm» 
^1)  in  this  caie  only  exprefTes  one  certain  thing,  and  not  feveral  things  at  large,  in  which  cafe  it  wodd 
not  be  good  >  as  a  panel  of  barley  ^  and  a  parcel  of  culme^  has  been  held  good,  and  a  judgment  in  C,  B. 
was  affirmed.     Barnard.  Rep.  in  B.  R.  65.  Trin.  %  Geo.  x.  Botamley  v.  Harrifon. 

Cro.  E.  4»  In  trover,  the  plaintiff  declared  that  he  vn.s  pojffeffid  of  ^^ooo 

819.  pi.  14.  cords  of  wood,  but  did  not  fay  ut  de  bonis  fuis  propriis,'  and  that  after- 
Ib^.  B?  R  vards  the  defendant  cordas  ligni  prat  cepvt,  &c.  without  faying  any 
Baifet  v.  '  particular  quantity,  or  pra^itas  cordas  ligni  g  nor  did  he  allege  that 
Maynard  the  defendant  w  far  armis  cepit ;  after  jiidgment  for  the  plaintiff 
S.  P.'  doL  ^"  ^*  ^*  ^^  ^^^  omiiBons  were  ai&gned  for  error,  but  the  ju(^ 
Aot  appear,    nicnt  wa8  afidrmed  in  the  exchequer  chamberi  for  it  Iball  be  in« 

tended 
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tended  aO  the  cords  of  wood  before  mentioned ;  and  likewife  that  ^oy  3«« 
thcfe  were  his  proper  goods.     And  that  in  an  aflion  on  the  cafe  |'  p '  **"' 
fbratroFer,  the  plaintiff  need  not  allege  the  taking  to  be  vi  &  not  appear, 
armis.    Moor  691.   ph  955*   Hill.  36  Eliz.  B.  R.  Mavnardv.  ^  Rep.  24. 
Baflct.  ^  ^5-  •- 

o.i«.  in 
Bf  R.  but  S.P.  doet  not  appear* 

5.  Trover  of  a  library  of  boohs  was  held  good,  without  exprefling  S.  c.  cited 
what  they  were ;  for  the  fetting  them  down  particularly  would  ^  ^^i?? 
make  the  record  too  prolix.  Vent.  114.  cites  7  Jac.  Emery's  cafe.  {\^\u%L 

—Sty.  25. 
HUI.  23  Car*  Anon.  S.  P.  held  good,  though  not  tfientioned  of  what  language  or  on  what  fubjei^  j  for 
books  are  not  things  of  different  fpecieS)  be  they  of  what  language  or  fubje^  they  will.  ..-..Trover  of 
hooki  in  aftudj^  without  faying  how  many,  U  good  enough  by  the  addition  of  the  fhidy.     Sid.  pS*  Per 
cur.  obiter.  Agreed  per  cur.  that  it  will  lie  for  a  library  of  books.     7  Mod.  z^.  Hill*  i  Ano* 

B.  R.  Sty.  358.  in  cafe  of  Heathy.  Udal,  Arg.  cites  Trin.  10  Car.  B£DiNGricLi>*s  cafe 

S.  P.  adjudged  good  ;  and  Roll  Ch.  J.  admitted  it  to  be  fo.— a  Keb.  765.  pi.  41.  S.  P.  Per  cur. 
Aig.  but  trover  dc  diverfis  lihris  is  iU. 

6.  The  count  was  de  tribus  pondertbus  lane  ad  valentiam  80  x.  Palm.  393. 
After  verdift  it  was  moved  that  pondus  fignifies  any  manner  of  ^*^  ***  ***" 
weight ;  and  of  that  opinion  were  Doderidge  and  Haughton  J.  bis.— IT" 
(abientibus  aliis)  but  if  he  had  faid  Anglice  3  weight  of  woo/,  this  l^t.  216. 
is  certain  5  and  judgment  ftaid  till  the  plaintiff  moves.     2  Roll.  fc"?'°  *]^ 
Kep.  369.  Mich.  21  Jac.  B.  R.  Lawrence  v.  Turner.  jac!  s.  P. 

and  that  the 
plaintiflr  could  not  have  judgment,  and  that  he  was  of  counfelin  that  cafe.^S.  C.  cited  as  held  naught* 
becaufe  it  was  without  an  anglice.  Arg.  Sty.  214.  in  the  cafe  of  Ernley  v.  Alsop,  Trin.  1650* 
B.  R.  where  the  count  was  dedncentibus  ponderibus,  Anglice  weight,  medicament! y  Anglice  dmga. 
and  judgment  for  the  plaintiff,  and  that  judgment  affirmed.  S.  P.  but  the  anglice  of  ponderibus 

being  wanting,  the  judgment  was  reverfcd,  nifi,  &c*    Sty.  247.     Hill.  1650.  Powell  v.  Hookins. 

So  trover  Je  duottts  ponderihus  cafa^  Anglice  2  weight  of  cbeefe,  has  been  held  goooT  Cited 
Vent.  211. 

Ttvnx  di decern  fcnderihut^  Anglice  wrigifcif.  Per  cur.  in  trover,  if  the  jury  can  underftand  it,  it 
will  be  well  enough  ;  for  damages  only  are  to  be  recovered  therein  \  iecus  in  detinue,  where  the  thing  it« 
Celf  is  to  be  recovered.     12  Mod.  3.  Mich.  2  W.  &  M.  B.  R.  Hook  v.  Galloway, 

7.  It  will  not  lie  for  ifbeavesof  corny  becaufe  of  the  uncer-  J<»-443« 
taintyy  for  want  of  (hewing  what  com  it  was.     March.  60.  pL  ?**  ^'  ^p ^ 
94.  Mich.  15  Car.  Hodges  v.  Simpfon.  does  not' 

8.  Trover  offlochngs^  without  faying  of  what  fort,    is  good,  appear. 
for  were  they  filk,  or  woollen,  or  worded,  they  were  but  ftockr 
ings.     Adjudged.    Sty.  25.  Pafch.  23  Car.  B.  R.  Anon. 

9.  If  there  are  no  pft>per  words  to  exprefs  it  by,  but  it  isfo  defcribed  f  2Ci  T 
that  the  jury  may  know  what  is  meant  by  it,  it  is  well  enough  5  per 

Roll.  Ch.  J.  Lat.  136.  Mich.  24  Car.  B.  R. 

10.  It  lies  de  decern  arboribus,  though  exception  was  taken  S.  c.  ctte4 
that  arbor  is  properly  a  tree  crowing.    Styl.  23c.  Mich.  i(Jco.  ^*'^^w 

B-o     -o      "L  Txrt'^  €>  i        ^^  ^0        of  trees  cao« 

.  R.  Popham  v.  White.  not  be  now 

intended 
fuch  as  are  growing.    Keb.  508.  pi.  75.  Per  cur. 

11.  Trover  of  20  Am^,  viz.  fieert^  runts^  and  beifersy  without  s.c.  cited 
faying  what  nun^ber  of  each.  Roll  Ch.  J.  inclined,  that  it  was  ^cordingly 
certain  enough,  and  the  number  may  be  averred,  and  the  cattle  V  Vc^t***" 
m  all  of  one  Idnd.    The  court  would  advife  \  but  afterwards  or-  s'ly.^Tiv- 

dered 
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■ 

rtrdeJicm  dcTcd  judgment.    Ni(i>  &c.   Sty.  264.  Pafch.  1651.B.  R.   Sm^" 

iocki  and 

heifers,  without  fay  in;  how  many  of  one  and  of  the  other ;  judgment  was  giYcn  for  the  plaintiff  la 
C.  B.  but  reverfed  in  B.  R.  Vent.  317.  Mich.  29  Car.  z.  B.  R.  Davis  v*  Price.— 3  Keb.  693. 
fl.  z^•  Mich.  28  Car.  2.  B.  R.  Price  v.Davis^  St  C.  that  juvenca  is  a  proper  word  for  both,  and  cbe 
anglice  void  j  but  that  it  was  agreed  that  trover  of  fo  many  ovibus  matricihus  &  vervicibui  is  iU,  for 
not  diftinguifliing.  And  ibid.  694.  pi.  26.  WiJd  J.  cites  thelail  point  as  Trin.  24  Car.  2.  Rot.  461. 

•^-— S.  C.  cited  Vent.  317. S.  P.  Per  cur.     3  Keb,  253.  Midi.  25  Car.  2.  B.  R.  is  pL  83^ 

accordingly..  ■  S.  C.  cited  2  Sid.  174,  175.  as  held  infufHcient.  Trin.  1649^  Stanton  t.  Ub- 
cote. 

^A^'  ^T'  ^^'  Trover  of  a  team,  fcaleSf  and  weights^  was  adjudged  infuf- 
J.*  aJmits  ficient,  becaufe  it  did  not  appear  what  weights  ;  per  Nicholas  J. 
the  s.  c.      2  Sid.  172.  cites  it  as  Mich«  1652.  Webb  v.  Wayftone. 

to  be  fo 

adjudged  j  but  fays  it  was  upon  another  reafon,  and  that  he  himfelf  was  coun&l  in  it>  Sty.  $60, 

Hill.  1652.  Webb  y.  Wa/hborn,  S.  C.  but  no  judgment. S.  P.  faid  to  be  not  good,  becaufe  then 

may  be  more  or  lefs  of  the  weights  ufed  with  the  fcaies,  and  therefoie  all  together  are  uncertain  at  to  the 
quantities  or  weights  of  them.     G.  Hif^  of  C.  B.  99. 

13.  Trover  of  three  packs  of  linen  cloth  ^  ahd  other  goods^  was  held 
certain  enough.   2  Sid.  175.  cited  byNewdigate  Ch.  J.  asPafcL 
1653.  B.R.  Harbott  V.  Lane, 
^artnnrer  14.  Trover  iox  2  piecej  (f  clotb^  without  faying  whether  linen 

•f  7  pueet  Qy  woollen  J  this  was  alleged  for  error,  but  over-ruled,  and 
2Li7with-  judgment  affirmed  nifi,  &c.  Sty.  419.  Trin.  1654.  B.  R.  Dcs 
out  faying     v.  Windfor. 

ikow  many 

yards,  is  uncertain  and  ill.    2  Show.  423.  pi.  396.  Pafch.  x  Jac.2.  B.  R.  Haws  v.  RandaU. 

So  of  tubs  *  1 5.  Trover  of  6  tons  was  held  void  for  uncertainty ;  for  the  word 
of  water,  fignifics  feveral  things,  but  it  is  not  certain  what  it  flguifies  here ; 
without*^*  and  judgment  that  nil  capiat  per  billam.  Sty.  482.  Trin,  1655. 
ihewing  biw  Clark  v.  Fitz-Williams. 

much  tZey 

€ontainy  the  court  inclined  that  it  was  uncertain,  though  it  (hall  be  underftood  for  the  tub  and  tiie  beer. 

But  they  all  held  that  trover  will  lie/9r  a  cafe  or  twh,  becaufe  it  is  an  individual  thing.     7  Mod.  142. 

lilill.  1  Ann.  B.  R'.  in  cafe  of  Blainfield  v.  Marih. 1  Salk.  2S5.  pi.  17.  S.  C.  but  S.P.  doei 

AOt  appear. 

16.  In  trover  and  converfion  of  letters  patents^  it  Was  objeScd, 

th2it  the  date  of  them  is  not  J^cified\  fed  non  aUocatur;  becaufe 

there  is  fufficient  certainty  without  it  \  befides  the  date  is  upon 

record.     Hardr,  iii.  Pafch.  1658.  in  the  exchequer.  Jones?. 

*r2C2l  Winckworth. 

Trover  for  1 7*  Trovcr  for  4  curtains  and  vallens  was  adjudged'  good,  and 
decern  pari'  (hall  bc  intended  curtains  and  vallens  for  a  bed ;  per  Newdigatc 
rri'^'i'l  &  Hill:  but  Nicholas  e  contra.  2  Sid.  174,  HilL  1659.  B,  R, 
lowunh  An.    Fecke  V.  Ward. 

glice  cur» 

uint  and  ntalenee^  was  obje^^ed  to  be  uncertain  ;  but  it  was  anfwered,  that  it  ihall  be  intended  lo  pair 
of  curtains  and  lo  pair  of  valence,  and  fuch  as  ufually  are  part  oi  the  furniture  of  a  bed  ;  and  tbst 
in  fuch  artificial  things  it  is  fufficient  defcription  to  name  them  by  the  afoai  names,  without  ihewing 
*  the  quantity  of  yards,  or  what  ftuiF  they  are  made  of;  and  3  juftices  being  of  that  opinion,  thef 
gave  judgment  for  the  plaintiff,  though  Twifden  J.  held  totis  viribus  e  contia,  by  reafon  of  the  cafe  of 
Webb  V.  Wafliborn,  where  he  faid  rhat  trover  of  4  pair  of  hangings  was  adjudged  uncertain.     2  Saooii* 

74«  Pafch.  22  Car*  a.  Tailor  v.  WeUt.     ■    ■■Mod. 46*  pL  xoi.  S.  C.adjud|edacGordbg^.— -7* 

Sid* 
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SM*445«  fi»  $•  S*  C.  adjudged  accordingly.  %  Keb.  613.  pi.  it.  S.  C.  lliyi  tke  court  agreed 

at  to  be  uncertain  according  to  Webb  and  Waihborn^s  cafe  j   but  adjornamr.i         ..Ibid.  640*  pi.  6S« 
S.  C.  adjudged  for  the  pbiotiff. 

18.  Trover   for  7,  pair  of  pd'hooksj  tsfc,  and  hangers.     After  a  » 

verdi£i  for  the  plaintiff^  it  was  moved  that  hangers  was  an  equi- 
vocal word  ;  and  though  it  was  anfwered,  that  becaufe  the  pot- 
hooks preceded  the  hangers,  it  could  not  be  intended  any  other 
than  fuch  on  which  pot-hoolcs  generally  hang,  yet  the  court  held 
it  too  uncertain  ;  for  the  word  does  not  immediately  follow  the 
word  pot-hooks,  but  there  are  divers  other  mentioned  between  ; 
and  therefore  judgment  was  (laid.     Raym.  2.  Mich.  12  Car.  2* 

B.  R.  Seaman  v.  Barns. 

19.  Trover  for  the  planhs  of  a  granary^  without  mentioning  Ler.  99. 

any  certain  number  of  them,  was  held  certain  enough,  by  reafon  J*  ^'  ^"' 

of  the  words  (of  the  granary)  otherwife  had  it  been  of  planks  ge-  ^^^  ipnear. 

nerally.      Sid.  98.   pi.  28.    Mich.    14  Car.  a.  B.  R.  Maihu  v.  Keb.  353I 

Flower.  4»i.  4a«- 

4*'*'*  ^*  c* 

but  S.  P.  dbes  not  appear* 

20.  Trover  for  a  htlUard^tabley  port^JHcksy  andhallsy  cited  Raym.  s»  c.  cited 
2.  to  have  been  adjudged  good,    becaufe  the  port,  fticks,  and  xrinrl?' 

bails,  ihall  be  intended  things  appurtenant  to  the  table.  Car.'t.m 

pi.13.— 

S«  C.  cited  per  cur.    3  Keb.  253.  Mich.  25  Car.  s.  B.  R.  in  pi.  83* 

21.  Trover  was  htQM^t  of  ha'pes  or  harnejfesy  without  faying 
what  number,  or  whether  for  oxen  or  horfes.  This  was  moved 
in  arreft  of  judgment,  but  the  court  gave  judgment  for  the  plain- 
tiff, 2  Keb.  647.  pi.  85.  Pafch.  22  Car.  2.  B.  R.  Faynt  v.  Wa- 
terman. 

21.  Trover  di  trihus  firuihus  fani^  Anglice,  rich  of  hay.     After  ^^'  *^?» 
verdia  it  was  moved,  th^t  fruibus  is  uncertain,  and  that  it  ought  ao  (far**'."* 
to  be  fo  many  cart-loads.     But  the  court  held  it  certain  enough,  s.  c.  ac-' 
and  gave  judgment  for  the  plaintiff.    Lev.  201.  Mich.  22  Car.  2.  ^^^^i^y* 

C.  B.  Weft  V.  Davi8.  ^^^^ 

ton  only  in  court.  a,  Keb.  703.  pi.  59.  Mi«h.  %%  Car.  x.  S.  C.  adjadged  for  the  plaintiflT. 

23.  Trover  of  divers' garments  was  held  not  good,  becaufe  not  a  Keb.  753. 
cxpreffed  what  kind  of  garments.  Sid.  114.  Pafch.  23  Car.  2..  p{.' 4^,'/|il' 
B.  R.  Elpick  V.  A<fion.  Tique  t. 

Adofl,  S.  C.  accordingly* 

24.  Trover  de  viginti  menfurisy  without  an  Anglice,  or  faying  Trover «/ 
what  meafures,  was  held  ill,  and  judgment  was  ftayed.     2  Lev.  J^,f/ii^    * 
II.  Trin.  23  Car.  2.  in  the  exchequer,  Coleman  v.  Bard.  meafurti 

was  moved 
tDbeonoertaio.     Sed  oon  allocatur;  and  judgment  for  the  plaintiif.    %  Keb.  68x.  pi.  7'*  ^rln.  z% 
Car,  2.  B.  R.  Kenionv.  Wells» 

25.  It  was  moved  in  arreft  of  judgment,  that  the  count  was  Vcnt.  an. 
ifc  32  centenis  nda  plumbi^  Anglice ^  lead-ore.     Bed  non  allocatur  j  cwti's^ilc. 

and 
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UA  good     and  judgment  for  the  plaintifF.     3  Keb.  14.  pL  ai.  I^afcL  li 
'^*.,'**  ^  Car.  2.  B.  R*    Dennis  &  TurbcU,  and  Curtis. 

to  be  ooderftoodby  the  ftibjed  matter,  thou|[h  objeded  that  centeoa  figoifiei  a  hundred  in  a  conntf* 

sKeb,  153.       *  26.  Trover  was  brought  of  a  fair  of  boots  and  Jpurs,  without 
SL^iu'^'  ^^y^'^S  ^^^  many  fpurs-     And,  per  curiam,  it  is  well  enough  $• 
gp^^  for  it  ihall  be  intended  fpurs  belonging  to  tfaofe  boots,  which  is 

a  pair.    Freem.  Rep.  357.   pi.  452*   Mich.  1673.  Hancock  r. 
Hodges. 

27.  Trover  ofiotilesy  iirithout  faying  how  many,  was  held  un- 
certain, and  judgment  (laid  after  verdift.  2  Lev*  176.  Mich. 
28  Car.  2.  B.  R.  Hicks  v.  Pendarvis. 
Ibid.  Cites  28.  Trover  and  converfion,  among  other  things,  de  um/ymhbf 
^ktto'  -^f^glice  a  cornelian  ring,  de  uno  pari  vittarum,  AngUce  a  fuk  cf 
361*  370.  knots :  and  moved  in  arreft  of  judgment,  after  a  verdiA  mr  the 
nd  the  dif-  plaintiff,  that  the  declaration  was  ill  for  uncertainty  •,  for  a  fuit 
JjJ^^"  of  knots  may  be  3  yards,  or  30,  &c.  but  after  fcveral  times  being 
tmver  and  fpoken  to,  the  plaint! AT  had  judgment.  Skin.  142.  Mch.  35 
wpievin;      Car.  2.  B.  R.  Parkhurft  and  Sheerton. 

tor  mrepie- 

vin  thia  «ioald  be  naughty  and  Mod.  Rep.  190* 

29.  Trover  de  urn  vafe,  Anglice  veffil,  vini  Hifpanici,  but  did 
not  fet  firth  ofvuhat  loood  the  vejfel  was  made,  and  fo  no  meaforc 
for  the  damages.  But  non  allocatur ;  for  it  is  intended  to  be 
made  of  fuch  wood  as  wine-veflels  ufually  are.  2  Vent  67. 
Trin.  i  W.  &  M.  in  C.  B.  Blifle  v.  Froft. 

30.  Trover  deuna  amphora  faporis.  Exception  was  taken,  that 
faporis  fignifies  favour,  whereof  no  adion  lies.  But  the  court 
held,  that  they  would  intend  the  damages  given  for  the  ampho- 
ra, and  nothing  for  the  faporis.  3  Lev.  336.  Mich.  4  W.&M. 
in  C.  B.  Chambers  r.  Warkhoufe. 

3  Saik.  13^.       3 1  •  Trover  of  whelps  was  obje£bed  to  be  uncertain,  and  may  be 
pi.4o.s.c.  Intended  whelps  of  dogs,  bears,  &c.  fo  that  it  appears  not  what 
•wordingly.   j^j^^j  they  are  of;  and  that  no  property  lies  of  them.     But' the 
court  faid,  they  would  intend  them  to  be  dog's  whelps,  and  tro- 
ver has  been  maintained  of  a  dog ;   and  gave  judgment  for  the 
plaintiiF.    3  Lev.  336.  Mich.   4  W.  &  M.   in  C.  B.  Chambers 
v.  Warkhoufe. 
Ld.  Raym.        3  2.  Trover  for  20  ounces  of  cloves  and  mace.     After  judgment 
Rep.  588.     by  default,  and  writ  of  inquiry,  &c.  Holt  Ch.  J.  doubted  if  good, 
Hoh*Ch?T.    without  faying  how  much  cloves,  and  how  much  mace,  or  Aat 
f«id,  if  ciiere  it  was  fo  many  ounces  mingled,  but  faid  that  thefe  were  uncer-^ 
***^.^?  *    tainties  j  yet  if  another  aSion  fliould  be  brought  for  the  lame 
thu  cafe^      things,  a  recovery  in  this  z€tion  would  be  a  good  plea  in  bar; 
judgment      and  the  court  gave  judgment  for  the  plaintiff.     2  Salk.  654*  pL 
wouidbc       3.  pafch.  12  W.  3.  B.  R.  Hartford  v.  Tones. 

according ;      "^  '^  ^ 

but  thit  cafe  is  after  judgment  by  default  $  and  judgment  was  given  for  the  plalntiffy  becauft  the 
court  eflunud  tbtft  to  hi  things  mixed***  S.  C.  cited  per  cur.  Bamardt  Rep.  in  B.  R.  65.  Trim, 
n  Qfa.  a 

34.  There 
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34*  There  is  a  great  difference  where  the  thing  for  which  the  'Aad  there, 
afiion  is  brought/  is  one  entire  aggregate  tody,  though  conftfting  of  a"^^!" 
£ferent parts  :  there  the  count  in  trover  will  be  good  of  two  c^arnL" 
thuigSf  without  ihewing  how  much  of  the  one  and  how  much  of  "^"^m  ^^ 
the  other,  or  what  the  things  are.  Per  Holt  Ch.  J.  Ld.  Raym.  ^^J 
Rep.  588.  Trin.  12  W.  3.  in  cafe  of  Hartfort  v.  Jones.  the  aftion 

had  been  yor 
the  pint  end  rigging/everalfyf  they  ought  to  ihew  what  and  how  much.  Per  Holt  Ch.  J.  Ld.  Raym. 
Rep.  588.  cites  Trin.  13  Car.  2.  B.  R.  Boroughs  ▼.  Hall. 

So  trover  if  a  fbip  cum  virg'u  &  rtmis,  not  ihewing  the  namber  is  good  3  but  if  it  ^  vergis  alone^ 
it  IS  ill.    3  Keh^  foy.  pl»  55.  dt»  it  as  ngneed  in  B.  R. 

So  trover  forjbip  mid  p^ri^goddy  bctaufe  the  ^Is  go  to  ttake  up  the  aggregafie  body  ;  hot  if  for 
finis  only,  without  fpecifying  the  namber  and  quality,  H  hUl.     G.  Hift.  of  C.  B*  9^»  99* 

35.  The  true  reajbn  why  certainty  is  fo  much  required  \%^  becaufe  [  254  J 
a  recovery  in  this  a£Uon  may  be  pleaded  in  bar  if  another  a&ion 

ihould  be  brought  for  the  fame  caufe.    Per  Holt  Ch.  J.    Ld. 
Raym.  Rep.  518.  Trin.  12  W.  3. 

36.  Trover  will  lie  for  a  trunk  of  linnem  Agreed  per  cur.  7  H  tnmr  U 
Mod.  142.  Hill.  1  Ann.  B.  R.  obiter.  «K,{r 

'Writings  atuteharttrspr  vejfmentt  it  is  good,  becaufe  the  trover  is  for  the  trunk  and  for  the  deteaikMiof 
the  goods  therein,  which  are  withheld  by  the  detention  of  the  trunk,  but  not  for  the  value  of  thefoods} 
and  thercibre  anciently  they  allowed  it  only  for  a  trunk  locked,  but  now  they  admit  it  though  tht  trunk 
he  not  locked,  becaufe  the  detaining  isftill  the  fame.     G.  Hlil.  of  C.  B.  ss3« 

37.  Trover  of  a  cafe  of  Jpirits  znd  of  ^o  gallons  of  hot  waters^  is  »Salk.aS5. 
'certain  enough;  and  judgment  for  the  phintiff.     7  Mod.  14 !•  SuVsip.^ 

HilL  I  Ann*  B.  R.  Blainfield  v.  March.  does  not  ap^^ 

•  p«». 

(L*5)     Trover.     Plea. 

I.  A  CTION  upon  the  cafe,  that  the  plaintiff  was  poiTefled  of 
•^^  fuch  goods  ut  de  propriis,  and  he  loft  them  and  the  defen- 
dant found  them,  and  he  converted  them  to  his  proper  ufe.  The 
defendant  faidy  that  the  plaintiff  pledged  them  to  him  for  10/.  by 
^vbicb  be  detained  them  for  the  faid  10 1.  prout  ei  bene  licuit  ahfque 
hoc  that  he  concerted  them  to  his  proper  ufe,  prout,  &c.  and  a 
good  plea  by  fome,  but  by  others  he  (hall  plead  not  guilty,  and 
give  diis  matter  in  evidence  for  the  detainer.  Br.  A£tion  fur  le 
Cafe,  pi.  113.  cites  4  £.  6. 

a.  In  trover,  the  plaintiff  declared  that  he  was  pojfejfed of  a  chain  And.ao.  pi. 
•f  goldf  and  being  fo  poffejfed  he  lojl   the  fame^  attd  it  came  to  the  ^' •  ^J' 
hands  of  the  defendant^  who  knowing  it  to  be  the  plaintiff's  chain,  cordi^ly.-I 
and  intending  to  defraud  him  of  it,  fold  i/,  and  converted  the  money  D.  m.  pi. 
ta  her  own  ufe:  the  defendant  pleaded  that  Jhe  did  not  fell  it  modo  i^  s^c*but 
forma,  &c.  and  demanded  Judgment  fl  a3ioj  &c.     Upon  demurrer,  judgment 
the  opinion  was  that  it  was  no  plea,  and  that  it  ought  to  have  con--  appeam  there 
eluded  to  the  country,  and  not  to  have  averred  this  pica  and  demand  2**And*"^' 
judgment ;  becaufe  this  plea  is  no  bar  but  a  general  illue.     Bendl,  s.  c.  cited' 
41.  pi.  73.  Hill.  I  &  a  P.  &  M.  Mounteaglc  (Ld.)  v,  Worccflcr  « adjudgcj 
(Counted  of).  fo^hcpuin. 

II  3-  Aftion 
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^,  A&ion  upon  the  cafe^  mafmucli  as  the  defendant  found  ite 
^ds  of  the  plaintiff y  and  delivered  them  toperfons  unknown^  there  mH 
liberavit  modo  ^  forma  is  no  plea  tvithout  faying  not  guilty ^  mrhere  the 
thing  rejls  in feafance.  Br.  A£lion  fur  leCafe,  pi.  109.  cites  3  M. 
I.  &33  H.  8. 

4.  And  if  the  a£tion  was  that  whereas  the  plmntiff  hum  pojfeffed, 
&C.  ut  de  bonit propriisj  and  the  defendant  found  them  and  converted' 
them  to  his  own  ufc,  it  is  no  plea  that  the  plaintiff  was  notpoffeffedut 
depropriisj  hntjballfay  not  guil^  of  the  mifdemeanor,  and  give  im 
evidence^  that  they  were  not  tie  pfarntiffs  goods  j  and  tiererthelefs  it 

%  is  tme  that  not  gaiity  98'toiiim.     Br.  Adion  fur  le  Cafe^  pi.  109. 

cites  3  M.'i.  &  33  H.  8. 

5.  In  trover  and  converfion  to  his  own  ufe  perj^enditionem 
quibufdam  hominibus  ignotis,  the  dtitnddJit  pleaded  that  the  goods 
^were  bailed  to  him  to  bail  over  to  J,  S,  to  whom  he  eUd  deliver  tbem^ 
abfque  hoc  that  he  did  convert  them  to  his  own  ufe  per  venditionent 
hominibus  ignotis.  It  was  moved  that  the  fale  is  not  traver&ble, 
quod  Wray  concefGt  5  for  the  converfion  to  his  OMm  ufe  is  the  cauiie 
and  ground  of  the  a£tion,  and  not  the  felling  the  goods,  &c.  2 
Le.  13.  pi.  22.  19  £liz.  B.  R.  Anon. 

4  Le.  4.  p!.       6.  In  trover  of  goods  brought  in  J.  the  defendant  pleaded  that 
14.  Sfnng-    the  goods-came  to  his  hands  m  D.  in  the  fame  county  j  and  that  the  plain* 
nrt  s!  C  'n  ^iS^*  i^^^  ^^  ^^^  all  goods  which  came  to  his  hands  in  D.  abfque  hoc  that 
totidem  ver-  he  is  guilty  of  any  trover  or  converfion  in  y.     This  was  ruled  to  be  a 
bis.— I-    good   manner  of  pleading,  by  reafon  of  tbe  Jpecial  jidfiificatioif^ 
pi.*  217?  '     ^^^  where  a  juftification  is  general  the  county  is  not  traveriabfe  at " 
s.'c.  into,  this  day.      Godb.    137.  pi.  163.  Mich.  27  &  28  Eliz.  B«R. 
tidemverbij.  Strangden  v,  Bamell. 
C  ^55  J       7.  In  trover,  the  defendant  pleaded  a  fale  in  market  overt ;  and ' 
upon  iflue,  found  for  the  plaintiff,  though  he  did  not  fet  forth  any 
place  of  the  converfion^  yet  becaufe  the  defendant  had  pleaded  col- 
lateral matter,  and  not  the  direft  iffue,  the  plaintiff  had  his  judg- 
ment by  the  ftatute  of  jeofails.     Goldf,  54.  pi.  7.  Trin.  29  Eiiz. 
Anon. 

8.  In  trover  and  converfion,  the  converfion  is  traverfable;  faid 
by  Coke  to  have  been  adjudged  -,  for  it  is  the  fubftance  of  the 
a£Hon,  and  the  tort  fuppofed  in  him,  and  fo  may  well  be  tra- 
verfed ;  for  if  one  finds  goods  but  does  not  convert  them,  ho  ac- 
tion lies ;  as  where  in  trover  and  converfion  of  goods  the  defen- 
dant faid,  he  took  them  damage  feafant  and  impounded  them^  abfque 
hoc  that  he  converted  them  to  his  own  ufe.  Cro.  E.  97.  pi.  15. 
Pafch.  30  Eliz.  B.  R.  Stafham's  cafe. 
S.  C.  cited  9.  Outlawry  was  held  by  fome  to  be  a  good  bar  in  trover.  3  Le. 
ay«^^«»-  205.  pi.  261.  Trin.  30  Eliz.  B.  R.  Markha^i  v.  Pitt. 

caul'e  it  lies  all  in  damages.  , 

Cro.  E.  146.  *  10.  In  trover  of  corn,  the  defendant  pleaded  that  before  the 
Lid'k  was  converfion  he  was  feifed  of  certain  lands  on  which  the  com  grew^ 
Qbjeaedihat  and  he  fevered  ifj  and  afterwards  cafually  lofl  ity  andxkiTX  it  came  to 
ibc  plea         fk^  hands  of  the  plaintiffs  who  cafually  loji  the  fame ^  and  it  came  to 

tht 
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tli  handf  ^ieftndanty  and  fo  he  converted  it^  &c.     And  upon  de^  aiAoonted 

murrcf,  it  was  infilled,  that  the  plea  was  not  good,  for  the  plain-  •"^y  ^}^ 

tiff  declares  of  a  trover  of  his  goods  ut  de   bonis  fuis  propriis,  fnd*^ht*t  if*' 

and  the  defendant  pleads,  that  he  took  his  own  goods,  which  is  h  be  a  plea 

no  anfwcr  to  the  plaintiff;  befides,  the  plea  is  that  before  the  ^^^J"^^^'^^^ 

time  of  the   converGon   the  defendant  was  feifed,  &c.  and  that  \^^^^  ^^ 

after  the  corn  was  fevered,  but  not  fold  that  he  was  fetfcd  at  the  goods  of  th« 

tUne  of  the  fruerance  s  and  fo  it  might  be  that  he  had  fevered  the  ^jj|^(|^'^ 

corn  of  the  plaintiff.     And  this  was  held  a  material  exception  ;  having 

and  judgment  for  the  plaintiff.   Le.  178.  pK  aci.  Trin.  3iEliz.  counted  that 

Ward  and  Blunt's  cafe.  Jj?*'^''^  ' 

nis  proper 
gQodty  which  he  ought  to  anfwer  to ;  and  judgment  for  the  plaintl/T. 

11.  The  plaintiff  declared,  that  himfelf  was  poffeffed  of  ccr-  The  plain- 
tain  goods,  which  by  trover  came  to  the  hands  of  the  defendant,  Jlf/'//'"^'*', 
who  converted  them  to  his  own  ufe.     The  defendant  pleaded,  ^^^  ^y  /,;,  * 
that  before  the  trover  fuppofed  one  A.  nvas  poffeffed  of  the  faid  goods  as  owngtoJsi 
of  bis  own  proper  goodsy-fSnd  fold  them  to  the  defendant  without  any  ^^^-^^^"l}* 
mtice  that  tJje  goods  were  the  plaintiff^ s.     Plaintiff  demurred.     An-  f^r  that  tbt 
derfon  heW  die  plea  not  good;  for  the. plaintiff  may  bring  his  property  of 
aftion  againft  the  finder,  or  any  other  that  gets  the  goods  after  ^^'^  ^^^* 
by  fale,  gift  or  trover.    Some  thought,  that  the  defendant  having  and  be 

the  goods  by  fale,  might  traverfe  the  finding;  but  fee  27  H.  6.  before an^ 
13.  a.  e  contra.     And  Windham  J.  held,  that  the  defendant  "^'2,"^.^^ 
n%ht  traverfe  tlic  property  of  the  goods  in  the  plaintiff;  and  the  good's  •/ 
dtes  12  E.  4.    II  Le.  180.  pi.  267.  Mich.  31  &  32  Eliz.  C.  B.  the  p/aintif, 
Galliard  y.  Arcficr.  >^^j,}— 

art ;  this  it 
*>  good  title  to  jailify  the  conTerfion  Vfitbout  a  traverfe ;  unteff  he  bad  (hewed  that  he  had  bought 
the  goods  in  a  market  overt.     Le.  izi.  pi.  304.  Mich.  32  &  33  Elis.  C.  B*  Vandriok.  v.  Archer. 

• 

12.  Trover  of  6  oxen  in  London,  and  there  converted.     The  de-  In  *«>▼« 
fendant  pleaded  that  he  feifed  them  in  the  manor  of  D.  in  Effcxy  as  J^^fiQ^^r  ^ 
goods  waived  there,  and  fo  judified,  abfque  hoc  that  he  was  guilty  in  gtidhg  at 
London.     The  court  held  it  no  plea,  it  amounting  only  to  tlie  ge-  *^-  'f  tbt 
ncral  iffue,  containing  no  *  matter  local  to  make  the  place  mate-  i^,r7cf>l^' 
rial.    Cro.  E.  174.  pi.  5.  Hill.  32  Eliz.  B.  R.  Bullock  v.  Smith,  antpieidrj 

that  N.  tVM 

[nftd  of  the  manor  of  H,  in  the  coanty  of  M.  rvbere  be,  C^c*  bad  xoasfs  and ff rays,  and  tbat  the  hid 

^iUug  was  nvaived  there,  and  be  as  bailiff  feifed  it,  obfqut  bpe  tbat  be  is  guilty  in  the  ciunty  cf  )V.  Ifs, 

Upon  demorrer  the  court  held  the  traverfe  goud,  becaul'c  it  was  a  local  juiUfication ;  and  rt  is   not 

^     bwful  to  bring  tn  a^iontn  a  foreign  county.     Noy  loc.  Trin.  a  Jac.  C.  B.  Court  v.  Blackman. 

In  trover  and  convcrfion  of  certain  oaks  in  Excefter^  the  defendant  conveyed  aprcpcrty  to  t!:e  maifuis 
9f  Wm  before  the  con'verjion  fuptofed,  $CQ»  andjt/jiijied,  tbat  by  bis  command  be  took  them  at  R,  in  De-von^ 
and  travarfed  the  convcrfion  atExcefter*  Upon  a  demurrer  the  plea  was  adjudged  ilt,  becaufe  this  juiVi- 
ficadon  is  not  local,  but  this  matter  might  have  been  given  in  evidence  at  Excefter.  Roll.  Rep.  396. 
pi.  20.  Trin.  14  Jac.  B.  R.  Buihv.  Lufliborough.  *  f  2c6  1 

13.  In  trover  of  goods,  it  is  no  plea  that,  the  defendant  was  D-  »*'•  »• 
aivmys  ready  to  deliver  them  to  the  plaintiff^,  and  yet  is ;  for  the  ^^V^cites 
goods  are  not  in  demand,  but  damages  only  for  the  converfion,  h.ii.  35 
and  fo  is  only  a  plea  by  argument,  and  not  a  good  argument  nci-  E^jg-  s.  p.^ 
thcr;  and  judgment  was  given  for  the  plaintiff.     Le.  221.  pi.  aman/^^x 
304.  Mich.  32  &  33  Eliz.  C.  B.  Vandrink  v.  Archer.  wv  o^rje, 

a*.d  ndfi 

iwr,  amd  then  dilhtrt  the  bcrfs  to  flK,  and  I  bring  trorer  and  coonrfion,  it  Is  00  plea  that  you  have 
Vol.  1*  U  dcitvcrfd. 
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delivtted  the  horfe  to  me  before  the  adion  brought;  for  you  ought  to  aafwer  to  the  converftoQ;  pv 
PopbAin.  Goidib.  t;;^.  pi.  8^.  Hill.  44  £Us.  Aoofi.-— >Theab«fingtfae  horle  is  e  corerfion  to  )a$ 
9mm  ale ;  and  tbeicfon  the  a^on  will  lie,  notvnth&uidiog  he  ii  ready  to  deliftr  him  i  per  Wiodfaaa  Jt 
Le.  %%%• 

14.  In  trover  in  London,  the  defendant  pleaded,  that  long  hefin 
the  converfion  fuppofed,  J.  S.  wot  poffefTed  rftbefe  goods  as  his  own, 
at  B.  if^  Norfolk  /  and  that  he,  before  the  converjion  fuppejed,  cafwdlj 
loft  them,  and  they  came  to  the  hands  of  P.  by  trover,  Huho  gave  them 
to  the  plaintiff,  who  lojl  them  in  London;  and  the  defendant  Jtmni 
them,  end  afterward  did  convert  them  to  his  own  ufe  by  the  command 
efthefmdJ.S.  as  it  was  lawful  for  him  to  do.  And  it  was 
moved,  that  this  is  no  plea ;  for  it  amounts  to  the  general  ifiue. 
But  all  the  juftices  held  it  a  good  plea ;  for  it  confefleth  the  pof- 

'  feflion  and  property  in  the  plaintiff  againft  all  but  the  lawful 

owner.    Cro.  £•  262.  pi*  50.  Mich.  33  &  34  Eliz.  C.  fi.  Rook« 
wood  V.  Feafar. 

15.  Trover  ofy^ojbeep,  1  Dec.  36  Eliz.  the  defendant  ^«irf. 
id  he  was  Jberm  of  the  county  of  L.  and  that  J.  S.  recovered 
againft  the  plamtiff  1 00 1.  and  a  fieri  facias  was  delivered  to  htm 
I  OSt.  35  Eliz.  by  virtue  whereof  xht  aoth  OGt.  35  Eliz.  he  tool 
thejheep,  and  22  0£t.  35  Eliz.  fold  104  of  them  for  40 1.  parcel 
of  the  I  col.  and  the  192  rejidue  remained  in  his  bands  pro  defeBu 
emptorum,  which  is  the  fame  converfion.  The  plea  is  not  good, 
ifty  Becaufe  he  doth  not  by  his  plea  confefs  any  converfion,  adly, 
Becaufe  he  juftifies  that  converfion  in  0£tober  35  Eliz.  bat 
meets  not  with  the  plaintiff  in  the  time.  And,  3^^T>  Becaufe  he 
makes  no  juftification  fir  thejheep*  Judgment  was  appointed  tx>  be 
entered  for  the  plaintiff,  but  was  afterwards  ftayed  for  the  equity 
of  the  matter.  Cro.  £.  433.  pi.  43.  Mich.  37  &  38  Eliz.  B.R. 
Afcue  V.  Sanderfon. 

16.  In  trover  of  goods,  the  defendant  ytf^^^(/ the  taking  ib- 
mage  feafant,  abfque  hoc  that  he  converted  them  aliter  vel  alio  mods* 
Adjudged  that  this  plea  is  not  good,  becaufe  he  doth  not  confefs 
any  converfion ;  and  the  plea  amounts  to  not  guilty.  Cro.  Eliz* 
43.5.  pi.  48.  Mich.  37  &  38  Eliz.  B.  R.  Dee  v.  Bacon. 

17.  In  trover  fir  9  oxen,  the  defendant  jufiified  by  a/ale  in  a 
the  defend,  market  overt,  and  adjudged  good,  without" alleging  any  poffeffion  or 
«nt  pleaded    property  in  the  feller,  or  that  toll  was  paid  i  for  that  ought  to  come 

^^tbcjaU     38  &  39  Eliz.  B.  R.  Comyns  v.  Boyer. 

Toodt,  and  * 

^cld  them  to  bim  in  market  overt »     The  qucftjon  was,  if  this  was  a  (ood  plea,  becaufe  it  amounts  to  sot 

•  guilty.     Curia  advifare  vult.     Codb.  467.  pi.  369.  Hill,  13  Jac.  B.  R.  Bifle  ▼.Tyler.— RoU. 

Rep.  173.  pi.  48.  S.  C.  Crookfy  Doderidge,  and  Haugbtony  fecoaed  to  think  the  plea  good. 

C257J 

1 8.  In  trover  of  trees,  the  defendant  pleaded,  that  the  queen  was 
feifed  in  fee  of  the  manor  of  D.  where  the  trees  were  growing,  and 
granted  it  to  the  defendant  in  tail,  whereby  he  was  feifed  j  and 
that  J.  S.  cut  the  trees,  and  granted  them  to  the  defendant,  who 
loft  them ;  and  that  the  defendant  found  them,  and  converted 
them.  The  plaintiff  replied  de  injuria  fua  propria  :  but  held  ill, 
where  the  defendant  makes  juftification  by  claiming  an  intercit 

II  ia 
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i!i  }lbt  freehold  to  himfelf ;  but  where  one  claims  not  an  Intereft, 

but  jufiifies  by  the^conunand  of  others,  it  is  otherwife.     Cro.  £. 

539*  P'*  2*    Hill.   39  £liz%  B.  R.   Canterbury  (Archbi(hop)  v. 

Kempb 

i^  Ttovcrfor  a  horfey  and  filling  htm^  and  converting  the  mmiej  S.  C.  clttd, 
t9  bis  owm  ufsy  the  defendant  corrfeffed  that  it  was  the  plainHjfs  ^;^*'p|,** 
hwjty  and"  that  J*  C*  found  and  aelivered  him  to  the  defendant^  to  14.  thac  Uw 
rt^lrver  -upon  requefty  which  he  did  before  the  aSHon  broughty  abfque  <fcfcn<l*nt 
hx  that  b^foJd  binty  and  converted  the  money  to  his  own  ufc.     Ad-  ^^^^^^^ 
judged  that  this  traverfe  was  ill,  becaufe  the  converfiqtt  of  the  himaBmagv 
money  to  his  own  ufe  was  zfuperfluous  allegatio'n,  and  the  defend-  ^"Cmt,  abf- 
ant  having  .by  his  traverfe  made  fuch  fuperfluoiis  matter  pared  thi^hefoM 
of  the  ifiue,  it  is  therefore  ill*    Cro.  £.  554^  555.  pL  9.  Pafch*  him,udadr 
39  Eliz.  B.  R.  Kyncrlley  v.  Barnard.  ^il^**bu"t'' 

oa|lit  to  have  p1e«aed  th$  ^^  i^oc* 

20.  In  trover  of  goods,  the  dctcnAznt  juflified  as  a  fervant  to 
iheJberfffofMlddlefexy  becaufe  the  plaintiff  had  floUn  thofe  goods, 
and  carried  them  to  D.  in  the  county  of  MidMefeXy  at  which  place 
the  defendant  fcifed  them  ut  bona  waviata.  It  was  adjudged  for 
the  plaintiff^  for  he  ought  to  have  allegedy  that  a  felony  was  com^ 
mittedy  and  that  the  goods  were  waived  by  the  felony  which  is  not 
done.  Cro.  £.  611.  pi.  i8.  Pafch.  40  Eliz.  in  C.  B.  Davies'^ 
cafe. 

21.  Trover  againft  the  defendant  for  taking  an  ox ;  the  defend- 
ant pleadfdy  that  the  fame  plaintiff y  and  anothery  now  deady  brought 
ire/pafs  againfl  one  W.  for  taking  the  fame  oxy  whoju/lified  the  tak- 
ing in  the  right  of  the  now  defendant  for  an  heriot  due  to  him,  &c. 
and  tbaty  upon  a  demurrer  to  the  plea  in  that  aclion  oftrefpafsy  the 
defendant  JV.  had  judgment y  which  judgment  the  now  defendant 
pleaded  in  bar  to  this  oBion  of  trover.  Upon  a  demurrer,  Walmf- 
ley  and  Kingfmill  held  the  bar  good,  becaufe,  upon  the  iirft 
judgment  on  demurrer,  the  property  of  the  ox  was  admitted  in 
the  defendant,  in  whofe  right  the  juftification  was  \  and  there- 
fore the  plaintiff  (hall  not  have  this  aAion  without  new  caufe  ; 
and  though  he  be  a  ftranger  to  the  record  by  which  the  plaintifi^ 
were  barred,  yet  he  is  privy  to  the  trefpafs,  and  fo  may  well 
plead  it,  and  take  advantage  thereof.  And  to  this  the  other  juf- 
tices  agreed,  fuppofing  it  to  be  for  one  and  the  fame  caufe ;  but 
Anderfon  and  Glanvill  thought  it  no  bar,  a  bar  in  a  wrong  aAiou 
being  no  bar  in  a  right  one  ;  and  here  thefe  a£lions  are  of  fe- 
veral  natures,  and  a  W  in  th6  one  cannot  be  a  bar  in  the  other. 
Walmflcy  agreed,  that  a  bar  in  trefpafs  on  not  guilty  pleaded,  i^ 
too  bar  to  a  new  a£lion,  becaufe  it  appears  not ;  but  the  verdift 
wai  upon  ^the  mifprifal  of  the  nature  of  the  a£bion  ;  and  fo  upon 
demurrer.  Et  adjomatur.  And  afterwards  the  matter  was  ended 
by  arbitrement.  Cro.  E.  997.  pL  24.  Pafch.  41  Eliz.  C.  B. 
Ferrers  v.  Ardcn. 

22.  In  trover,  the  plaintiff  declared,  that  8  Mali  4  Jac.  he  was 
poffefled  in  fuch  a  ward  in  London,  of  fuch  and  fuch  goods  \  and 
that  I  Oft,  5  Jac.  they  came  to  the  defendant's  hands,  who 

U  2  knowing 
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though  if  (duxit  implies  the  .defendant's  having  them,  and  oufting  the  phku 
^ym[hc'  ^^^  ^*  ^^  poflcffion ;  and  though  the  damages  are  fmall^  they 
value,  b«  ihall  be  intended  given  for  the  iheep,  and  fo  he  cannot  have 
*i»n^y  a£lion  for  converting  them  afterwards*  But  adjudged  for  the 
J^*;*  plaintiff;  Cw.  C  35,  36,  pi.  9.  Pafch.  2  Car.  C.  B,  Lacon  v. 
aiui  cites  %    Bernard* 

4,  H^  7.  5.  is  H*  7.  8*  But  YclvertOD  J.  at  firft  h«iitavit,  though  he  tAvrwafdt  agiee4.<— *$•  C* 
cited  by  H,qU  Ch«  J.  Sty.  ao2.  HiU.  1649^  and  fatd  it  it  bard  to  maintain  this  cafe  j  ivr  ceptt  ft  ah. 
4uxit  intends  that  the  owner  has  not  the  flieep  again  i  butotherwile  it  would  be^  if  the  action  had  bees 
for  the' driving  of  them  only— ^•See  Wtnch*a  EnL  99*--— S.  C*  citsd  Arg.  3  Mod.  i,  i«  S.C« 
cited  a  d^o^*  a«i«  iu« 


>•  . 


'  31,  In  trover  of  %  loads  of  vetches^  ice.  the  Atktiiznt  Ju/HJUd 
^  the  command  of  H'  to  nA^bom  part  of  the  land  belonged  on  wbicb 
the  vHches  did  ^row,  and  tie  other  part  to  B,  in  right  of  its  wife^ 
&c.  The  plaintiff"^ demurred,  becaufe  he  juftified  by  the  com- 
itiand  of  2  generally,  and  he  cannot  judify  upon  the  land  of  one 
by  the  cominand  of  the  other,  but  (hould  allege  feveral  com- 
mands. But  Doderidge  and  Whitlock,  only  prefent,  held  it 
well  enough,  that  though  it  was  a  joint  command,  yet  the  parties 
'  having  feveral  interefts,  it  ihall  be  taken  as  feveral  conmiands, 
reddendo  finguh  fingulis;  but  becaufe  the  defendant  did  notjbew 
particularly  on  whofe  lands  the  vetches  gretUy  but  only  that  part  did 
grow  on  the  bnd  of  the  one,  and  part  on  thie  land  of  the  other, 
the  plea  waa  adjudged  not  good,  becaufe  it  was  uncertaixL  Poph. 
208.  Htill.  2  Car,  B.  R.  Sparrow  v.  Sherwood. 

r  260  1  3^'  '^^'^^^^  6f  divers  loads  of  corn.  The  defendant  pleaded, 
*  and  intitled  himfelf  to  them  as  tithes  fevered.  The  plaintiff  de- 
murred, for  that  the  plea  amounted  only  to  the  general  iflue; 
and  though  it  was  anfwered,  that  it  concerns  matters  in  the 
realty,  viz.  tythes,  and  title  is  pleaded,  and  as  it  were  confefles 
^c  plaintiff^s  pofleflion,  and  as  a  general  bar  in.trefpafs,  and  co- 
lour given,  yet  noh  allocatur ;  for  this  a£lion  comprehends  tide 
in  it,  and  a'  plea  amounting  only  to  the  general  iifue  is  not  al- 
lowable, if  being  fpecially  (hewn  for  caufe  of  demurrer.  Ad- 
>  jUcigcd  for  the  plaintiff  without,  argument,     Cro,  C.  157.  Pafcb. 

4  Car.  B.  R.  Lynner  v.  Wood. 

There  js  to      "jj.  lu  all  afkions  of  trover  tf  goods ^  every ptea ^cial  with  co-. 

yer llaalr^.  /(?wr  atnowiis  onifto  the  general  ijfue ;  but  it  is  othervsife  ii  \X,  ^xa^ 

itajt,  or  not    cerns  title  of  land,    J^at.  185.  obiter,  and  affirmed  by  Jones  J- 

gu./fy,  every  '.  '  * 

((^ciiil  plea  in  joflificiitidn  bcShghnt  tantamoant )  per  Twifdeb  J.  Keb»  %o^.  pi.  %€•  Tiin.  14  Car.*. 
B.'R.  in   cafe  of  Devon  t*  Coridon.-  S.  P«  by  the  Ch«  J.  faid  to  K»re  been  often  heU* 

2  Barnard.  Rep.  in  B.  R.  Pafch^,  7  Geo-  z.  Anon,— -Holt  Ch.  J.  fald  he  never  knew  but  one  fpe- 
c!al  p\^A  in  trover  good,  and  that  i(  in  Yelv.  i^S. ;  9  SalJ(.  654.  pi.  a.  Mich*  lo' W«  3%  B.  R«  io 
uU  0/  Hartiieid  v.  jbnea:         • 

34,  In  trover  brought  by  executor,  the  defendant  pleaded  that 
fhe  tejlatcr  died  iniejl^te^  and  that  adminifiration  tuas  committed  0 
ji.  who  fold  the  goods,  to  the  defendant  \  to  ^trhich  the  plaintiff  dc-. 
murred,  as  amounting  but  to  the  general  iffue,  and  fo  yras  the 
opinion  oi  the  court,  Keb.  318.  pL  44.  Tjpin.  14  Car.  2.  B.  R. 
^        Tarling  v.  Dealton,  ' 

35-> 
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3;.  Iji  trover  for  certain  goods,   defendant  pkadst   that  the  aMoa.jiS. 
plaintiff  hifore  brought  trefpajs  vi  (ff  armis  for  the  fame  goodsy  and  P"tt  ▼. 
upon  not  guilty  pleaded^  a  verdiff  and  judgment  for  the  defendants,  s.^cT'ayt 
kc*    Upon  demurrer,  it  was  adjudged  by  3  juftices,  Dolbeh  the  jttmii- 
haefitantc,  that  this  is  no  good  plea,  becaufe  trover  will  in  many  2!***"^  ** 
cafes  lie  ^xrheYe  trefpais  will  not,  and  here  it  may  very  well  be  w«s  for  a 
prefumed   that  the  plaintiffs  in  thej!r/l  aSHon   only  miftook  their  heriot,  «nd 
a^ion  i  for  they  brought  trefpafs  where  their  evidence  would  not  J^JJ  ^j^^* 
prove  a  -wrongful  taking,  but  only  a  demand  and  denial  j  and  jodgment 
verdift  pafling  againft  them  in  that  a£tion,  they  were  forced  to  upon  a  de- 
begin  in  this  new  aftion  of  trover.    Raym.  472,  Mich.  34  Car.  2.  ^mI^]"!". 
B*  R.  Putt,  &c.  v«  Rawfteme,  &c.  s.  c.  ad. 

judged  ac* 
cordtngly.'  >  %  $how.  211.  pU  219.  S.  C.  adjudged  accordlngljr,  Dolben  hjefitante.  Pembcrtoa 
Ch.  J.  laid  he  agreed,  that  when  the  original  a^on  is  a  tortious  converfion,  there  either  trefpafii  or  tro- 
ver will  ijCy  and  fuch  matter  being  difdofed,  aTerdid  for  the  defendant  in  the  one  will  be  a  bar  to  th^ 
other.  ~—— Skin.  48.  pi.  2.  S,  C.  by  the  name  of  Foot  ▼.  Rastall,  atljomatur.  And  Ibid.  57. 
S.  C.  mentioni  nothing  of  Dolben's  doubting,  but  fayi  the  court  was  of  opinion  that  it  was  no  bar  ; 
for  the  plaintiiF  's  property  is  not  barred  by  the  judgment  for  the  defendant,  but  that  he  may  feifethem 
if  he  can  get  at  them  ;  fo  that  the  property  not  being  barred,  the  plaintiff  *s  demand  and  the  defendant's 
denial  of  idiem  ia  a  cdnverlion,  though  not  ftich  as  the  court  will  judge  a  converfion,  yet  fuck  as  tht 
j«ry  always  judges  to  be  fo,  aiid  the  court  direds  them  fo  to  do.  Judgment  nifi.— — Polkxf.  634. 
S.  C.  ■  S«  C.  cited  2  Vent.  169,  lyo.  ■  S.  C.  cited  Show.  146.  ■  2  Mod.  31S.  Putt  t. 
Roiler,  feems  a  miftake  in  entering  a  cafe  cited,  as  if  ic  was  the  principal  cafe  3  for  which  fee  Ferrars*a 
^,  fttprapU  21, 

36.  In  trover  for  certain  goods,  the  defendants /i!fi7J,  that  the  Show.  146. 
pUuntiff  bad  before  brought  trefpafs  vi  £5*  armis,  &c.  agait]ft  the  ^\ '  W"  * 
fame  defendants,  for  taking  atid  carrying  away  the  fame  goods^     And  \^  g*!  q\ 

upon  not  guilty,  there  was  a  fpecial  verdidi,  which  the  defend-  and  upon  dc- 
ants  in  their  plea  fet  forth  verbatim,  and  that  the  court  then  gave  ""^'ff'  ^ 
judgment  that  the  plaintiff  nit  capiat,  &c.  and  that  the  defendants  were  dear  of 
eant  inde  fine  die,  <  and  avers  the  goods  in  both  declarations  to  be  opinion  it 
the  fame,  and  the  taking  and  carrying  away,  &c.  fuppofed  in  T^  *  8<x>^ 
the  faid  zQtiotk,  and  the  coming  to  the  hands  of  the  defendant,  theamho. 
&c.  in  this  dedaration,  and  the  caufe  of  a£tion,  to  be  the  fame,  rity  of  Fir. 
&c.    The  court  held  this  a  good  plea ;  but  took  the  cjife  of  p^^'^'^  "^^ 
Putt  v.  Rotston  as  a  cafe  of  the  fame  nature  5  for  though  the  fMprapi,ii!] 
iffue  was  general,  yet  in  regard  of  the  averments,  which  in  every  aod  that 
fuch  pica  *  inuft  be,  it  appears  to  the  court  that  the  matter  was  ft^J^'^j,^ 
the  fame,  as  well  as  here  it  does  upon  the  fpecial  verdidi ;  and  cafe  of 
were  it  not  the  fame,  fo  as  the  plaintiff  was  barred  to  the  for-  P«"  vRoy. 
mer  by  miftaking  the  nature  of  his  adlion,  the  averment  might  :^g'ed*ton. 
be  traverfed ;  and  therefore,  by  reafon  of  that  cafe,  and  the  im-  tra  in  B.  r, 
portunity  of  the  plaintiiF,  leave  was  given  to  fpeak  further  to  the  ^hi^h  cafe 
cafe  the  next  term.     2  Vent,  169,  170.  Pafch.  a  W,  3^  M.  in  ch!*jf7aid 
C.  B,  Lechmere  v.  Tbplady,  h^  ne^r 

v^  f^tif. 
ficd  With,  and  a$  he  remembered  a  writ  of  eitor  wu  brought,  and  the  judgment  ^uefttoned  $  but  afocr. 
wards  a&eed  that  he  faw  no  difference  between  •  general  and  a  fpecial  yerdid.     However  they  all 
thought  the  judgment  in  the  one  a  bar  to  the  ufher,  becauft  the  a^om  irpre  of  the  fiunc  nature  \  «n4 
judgment  for  the  defendant.  *  f  161  1 

37.  M  trover,  the  defendant  pleaded,  that  tie  goods  were  cafl  Ld.  Raym. 
^vjdy,  and  hefaved  and  detained  them  till  he  nvas  paid  for  his  pains  s.*a^acJ 
in  the  ialvage,    Upon  demurrer.  Holt  Ch.  T.  held,  ths^t  he  might  coidlngiy. 

^  *^  U  i|  '       detain  5 
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detain ;  for  falvagc  is  allowed  by  all  nations ;  but  the  pleji  is 
naught  J  for  if  the  detainer  be  lawful,  he  does  twt  confefs  a  cwh 
verjion ;  and  the  rule  was  in  the  principal  cafe  to  waive  this 
plea,  and  to  plead  not  guilty.  2  Salk.  654.  pi.  2.  Mich,  10  W.  3. 
'     b.  R.  Hartford  v.  Jones. 

38,  K  former  recovei-y  in  an  indehitatus  ajjum^t  may  be  pleaded 
in  bar  of  an  aftion  of  trover  brought  for  the  fame  thing  j  as  it 
would  have  been  a  good  plea  in  bar,  that  the  defendant  fold 
the  thing  for  which  the  trover  is  brought,  and  paid  [the  money] 
to  the  plaintiff  in  fatisfaQion  •,  but  it  may  be  a  doubt  if  this  re- 
covery can  be  jjleaded  before  execution.  2  Ld,  Raym.  Rep.  121 7« 
Per  Holt  Ch.  J.  Mich.  4  Anna:, 


(M) '  Upon  an  AfTumpfit.    What  Words  [or  AdJ 

will  make  an  AlTumpfit. 

• 

Noy  IX.  [!•  IF  there  be  a  commuf^kation  between  the  fathers  of  A.  and 
cording^y-  ^*  ^^  ^^  ^  marriage  between  the  faid  A.  and  the  daughter 

and  it  was  of  B.  and  B.  tunc  &  ibidem,  ajfinned  and  publifhed  to  the  father 

rot  averred  of  A,  qj^Q.^  darct  ei  qui  maritaret  bis  faid  daughter j  by  his  confent 

wol^sTer/  100/.  and  after  ^.  marries  the  daughter  of  B^  by  his  confent ;  yet 

fpokej  and  this  affirmance  and  publication  of  B,  Ihall  not  raifc  any  pmmife 

V  '  ^1°'?*  whereupon  an  aftion  upon  an  aflumpfit  may  be  brought ;  becaufe 

th^AcitnL  ^^^^^  words  dp  not  include  any  promife,    Trin.  3  JadL  B.  R. 

ant  (houid  between  Week  and  Tibolt,  per  cuiiam.] 

be  bound 

by  fuch  general  words  fpoke  to  excite  fuitor<>     .     .  Sec  (Z)  pi.  2.  S.  C* 

a 

Oro.  J.  306.       T2^  By  the  cuftom  of  London^  if  any  merchant  comm^ant  at  Mid- 

^*  3'  dleourrough,  and  trafficing  between  Middleburrpugh  and  Lon« 

Taylor,*  don,  dire&s  any  bill  of  exchange  to' any  merchant  coMmorant  in  Lon^ 

€.  c,  it  was  don,  and  trafficing  between  London  and  Middieburrough,  to  be 

the  d^ffcn*^^^^^  paid  to  any  merchant  or  other  perfon,  and  the  m^rphmt  to  whom 

>nt  accepted  it  if  dlre^cd ftdfcribes  it,  this  ihall  be  an  aflumpfit  in  law,  upon 

thereof  fc-  which  an.  aft  ion  upon  the  cafe  Kes.    Mich.  10  Jac*  B.  R«  be- 

ufum  mer-  ^^^^  ^^5"^  ^^^  Tayler,  admitted.] 

ratorum  ;  but  it  waA  moved  in  arreft  of  Judgment^  becaufe  the  defendant  vras  not  apened  to  be  a  tutfm 
chant  at  the  time  of  the  bill  accepted.     [No  judgment.  1-»—-$ee  tit.  Bills  of  Exchange. 

•  Draw:ng  a  bill  U  an  a^ual*y>romire.     i  Salk.  iiS.  pi,  lo*  Mich.  11  W.  3.  B.  R.  Starky  ▼• 

Cheefman Carth.  510.  S«  C*  &  S.  P«  a^ordingly.        ■    Ld.  Raym*  Rep.  538,  5319.  S*C» 

&  S.  P.  accordingly* « 

But  if  A.  3.  If  A.  delivers  an  obligation  to  J?,  to  retail  to  -^.——A,  fliall 

Mivtrs  a  have  an  aai9n  on  the  cafe,  without  an  exprefs  aflumpfit ;  per 

i7r\7tL't  Anderfon.     Le.  297.  pi.  406,  Hill.   28  &  29  £liz.  and  faid,  it 

there  is  no  was  ufual  and  frequent  in  the  king's  bench* 

€Kprcji  pro- 

fnije  to  elt/iver  it  hack  agairt,  an  AHumpfit  wiU  not  lie.    Clayt.  33.  nl.  57,    Per  Berkkr  J.  Aug* 
11  Car.  Evans  ?.  Yeoman.  •  ~ 

4.  Evc7 


Sttfontf  [of  Aflumpfit.]  a6z 

4.  Every  ccmiraB  ixecutory  Implies  an  ajfumfft  to  pay  money  at 
tiie  day  agreed^  or  immediately  if  no  time  be  limited ;  but  it  is 
not  To  of  an  indeb.  aOT.  becaufe  the  caufe  does  not  appear.    Said 
by  Popham  to  be  the  opinion  of  all  the  juitices  of  England.  Mo. 
661,  pi.  916.  Mich.  40  &  41  MXxt.  Morgan  V.  Slade. 

5.  The  plaintiff  declared,  that  7*.  tvas  indebted  to  bim^  anda/H 
pointed  J.  S.  the  defetidant^  to  nvbom  he  delivered  50/.  to  pay  it  to 
the  plaintiff  in  part  ofthefaid  debt,  whereupon  the  plaintiff  came  to 
7. 5.  and  demanded  the  50  /.  ivho  anfwered,  that  he  was  bufy  then^ 
hut  if  he  would  come  fuch  a  day  he  would  pay  him*     The  plain- 
tiff came  at  the  day,  but  J.  S.  refufed  to  pay  hin^     Per  Pop- 
ham  Ch.  J.   when  T.  delivered  the  money  to  J.  S.  to  deliver 
to  the  plaintiff,  an  agreement  is  included  thereby  to  deliver  it  to 
him,  which  will  charge  him  in  affumpfit  to  him  that  ought  to 
have  the  money  j  and  Tanfield  agreed,  that  when  there  is  any 
precedent  matter  which  caufed  the  delivery,  as  here  it  was  by  a 
debt,  the  delivery  is  not  countermand^ble  ;  but  here  is  another 
confideration  befides  the  debt,  viz.  t!ie  coming  to  the  defendant's 
houfe  to  fetch  the  money  v  to  which  Yelverton  agreed  \  where- 
upon it  was  adjudged  for  the  plaintiff.     D.  272*  a,  marg.  pi.  31. 
cites  Pafch*  5  Jac.  fl.  R.  Gilbert  v.  Ruddeard. 

6.  Wherever  one  aBs  as  bailiff,  he  promifes  to  render  account. 
Per  Holt  Ch.  J.  i  Salk.  9.  pi.  i.  Hiy.  2  W.  &  M.  B.  R.  in 
cafe  of  Wilkin  v.  Wilkin. 

7*  If  2  men  fubmit  to  the  aboard  of  a  3d  perfon,  they  two  do 
alfo  thereby  promife  exprefsly  to  abide  by  the  determination ;  for 
agreeing  to  refer  is  a  prormfe  in  itfelf*  6  Mod.  35.  Miclu  2  Ann. 
B.  R.  per  Holt  Ch.  J.  in  cafe  of  Squire  v.  Grevell. 

8.  There  is  no  fuch  thing  as  a  contraB  or  promife  in  law.  But  fee « 
&ough  there  is  fuch  exprefiion  in  fome  of  the  books.     Per  Holt  Saund.  d6. 
and  Powell.    6  Mod.  250.  Mich.  3  Ann.  B.  R.  in  cafe  of  Bourk-  ^ViL^J! 
mire  v.  Darnell.  phyficai  fto*^ 

tion\  forth0 
knr  makes  oo  promife  but  where  thexe  is  a  promife  of  the  party*  Ld.  R^m.  Kep.  538.  Hill.  1 1 W.  3. 
in  cafe  of  Starke  v.  Cheefeman.— But  fee  5  Mod.  13.  Mich*  6  W.  «  M.  where HoU  Ch.  J.  (aid» 
thac  hoJding  a  wa^er  it  •  promife  in  bw  to  deliver  it  if  woo. 

9.  An  officer  (as  regifter  in  cljancery,  &c.)  receives  his  fee  for 
inng  the  duty  of  his  office  (as  to  make  entries,  &c.)  and  negleds 
the  doing  it,  fuch  acceptance  of  his  fee  amounts,  by  implication 
of  law,  to  a  promife  and  agreement,  and  if  the  party  or  fuitor 
pay  coils  for  irregularity,  an  a£lion  lies  \  es^cept  where  fuch  of« 
ficer  is  an  officer  in  the  Chancery  (as  i^  the  principal  cafe)  the 
court  of  chancery  will  not  fulFer  this  matter  to  be  examined  by 
any  other  court,  but  will  determine  it  itfelf,  as  in  all  like  cafes 
in  a  fommary  way  \  arg.  and  fo  held  by  Ld.  C  King,  z  Wm$/§ 
^p»  (657)  Mdu  1731.  James  V.  philips. 
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(  N  )  In  what  Cafes  an  Adion  upon  the  Cafe  lies, 
where  Debt  lies*  What  {hall  be  an  Aflumpfit  in 
Law  to  have  an  Aclion. 

« Roll. Rep.  [i*  T^  ^  ^^^  accounts,  and  t^n  the  account  is  found  in  arrear 
^99.  p).  zi.  ^  to  a  certain  fum^  and  prefently  in  coffderatione  inde,  ajfutntst9 

^'^^'  f^  ^^  ^^  at  a  day ;  an  a£lion  upon  the  cafe  lies  for  this  after 
thc^intiff.  the  day,  for  the  aflumpfit  commences  with  tie  certainty  of  tie  debt. 

But  by  Do.     14  JaC.     *   JanSON    AGAINST   CoLOMORE,     II    JaC.    JESSON    AND 

?Md?rooke  ^'^'^-^  adjudged.     Trin.    12  Jac.  B.  R.  this  was  fo  adjudged 

feemed  of       *lfo- j 
thr  faime 

opiaion)  if  dx  i^ion  had  been  brought  merdy  00  •  contra£by  and  not  upon  fuch  a  finding  in  arrear- 
ages, there  an'indcb.  afl*.  generally  had  not  b«ea  good.  3  Bulil.  zo8.  S.  C.  adjudged  that  the 
confideratione  inde  h  good  without  ihewing  any  confidcration  of  forbearance,  becaufe  it  was  not  an  ori-> 
ginal  debt  but  \%  reduced  unco  a  debt  by  the  finding  him  fo  muchin  antara*..  Mo.  %^  pi.  1169. 
adjudged  CoUmorc  v.  Janiiw  S.  C.            See  ( QJ  pi.  17,  S.  C« 

Mo.  854,  [2.  If  a  man  delivers  money  to  B.  to  my  ujiy  I  may  have  an 
pi.  ix6S.  aAion  upon  the  cafe  againft  B.  for  this  money,  becaufe  I  may 
J-'llSSb^t    *3^'^  ^  '*^^^"  ®f  ^^^^  againft  him.    Trin.  14  Jac,  B.  R.  Beck-. 

S*.  C.  ad.       INGHAM  AND  LaMBERT  AGAINST  VaUGHAN,  adjudged.] 
judged  for 

the  plaintiff.  RolL  Rep.  3^1.  pi.  ti.  S.  C.  adjudged  for  the  plaintiy.  See  (U.  c)  pL  9. 

S.  C« See  (U)  pi.  $u  and(Z)  pL  5.  7.  13* 

Award  QpoB  [3.  If  twofubmit  themfelves  to  the  award  of  J,  5.  and  he  awards 
P"f2*  ^"^-  a  collateral  tnatter  to  be  done,  and  not  any  money  to  be  given,  ,na 
that  defend-  a&Jon  upou  thc  cafc  lies  for  not  performing  thereof,  Qor  itnj 

*  ant  ihoutd     a£tion  of  debt,  inafmuch  as  there  is  not  any  money  [awarded j. 

'  f*J  50**  Mich.  10  Jac.  B.  between  Penruddock  and  the  Lord  Most-* 
payment"      EGLE.    Refolvcd  per  curiam.] 

thereof  the 

the  plaintifiT  ftould  ddiver  the  defendant  certain  writings  and  make  a  rdeafe  to  him.  After  Tcrdift 
judgment  was  t^ayed  and  given  for  the  defendant,  becaufe  the  award  is  void,  fiha  defendant  having  no 
remedy  for  the  writings  and  releafc  ;  for  it  implies  not  a  promife  to  perform  it.  Lev.  113.  Mich.  1$ 
Car.  1.  B.  R*  Tiiford  v.  French.  f  Keb*  599,  6oo.  pi.  71.  S*  C.  and  by  Hide  and  the  court, 

the  mutual  fuSmiflion  is  no  promife  in  itfelf,  but  only  an  evidence  of  it«  Jhid*  635.  pl«  134* 

S.  C.  the  court  held  that  no  aAion  of  debt  or  a£Hon  on  the  cafe  would  lie,  but  only  an  a^on  on  the 
cafe  upon  mutual  aflumpfit  y  and  by  confent  a  nil  capiat  per  biUam  was  awnuded  againft  the  plaintiff*. 
Sid.  160.  pi.  14.  S.  C.  and  it  was  faid,  that  when  Manwood  Ch.  B.  made  parol  awards-,  wherein 
he'  awarded  money  to  be  paid  on  the  one  part  and  a  releafe  to  be  made  (as  here)  on  the  other  part,  he 
awarded  furtheri,  that  if  the  rdeafis  be  not  made  by  foeh  a  day,  then  the  putjr  that  tttnM  make  it 
ihould  pay  fo  much  money  j  and  his  reafon  was,  that  though  there  was  no  remedy  upon  the  parol  award 
for  the  releafc,  yet  there  was  for  the  mOncy.  And  it  was  faid  by  Twifden  J.  and  agreed,  that  if  the 
pfdinrl^'  in  the  principal  cale  had  brcMgbt  dthtfvr  the  money  generaily  vtUbcut  Jbevj'wg  the  avutrd  cf  be^ 
parts  it  had  been  goo^  and  the  plaintiff  wouhi  have  hi*  jadgmeot,  and  Chat  it  had  heoi  to  ad* 
judged.  j^ 

s.  c.  cited         4.  Indebitatus  aflumpfit  lies  for  tl  fine  pro  llcentla  cmcordan£^ 

by  PoweJ  J.  though  it  was  objedled,  that  this  aftion  would  not  lie,  becaufe 

en  .  175.  .^  ^^^  ^  ^^^  £^^  given  by  law,  and  no  contra£l  between  thc 

parties  \  but  per  Gawdy  J.  the  adion  lies,  becaufe  it  is  not  any 

cafual  profit  \  and  therefore  debt  lies  for  itj  though  it  be  an  iahe^ 

ritanct^ 
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ritance.  And  Wray  thought  this  adion  lay,  becaufe  he  did  not 
Cec  that  there  vras  any  other  remedy,  z  Le.  179.  pi.  219.  Trim 
30  £1j2.  B.  R.  Lord  North's  cafe. 

5.  Afiiiinpfit,  in  confideration  that  the  plaintiff  venderet  fi  ie*  S.  C.  clnA 
liieraret  to  D.  his  fa£t&r^  at  the  inftance  of  defendant,  200  hog-  i^*f  ■'^"^ 
kmbs  to  the  ufi  of  defendant^  that  defendant  would  pay  fo  mudi  ^^  *** 
money  as  ihould  he  agreed  between  the  plaintiff  and  D.     After 
judgment  for  the  plaintiff,  it  was  affigned  for  error,  that  the  coQ«<  [  ^64  1 
trad  was  the  €ontra£t  of  the  defendant  himfelf,  fo  that  the 
adion  ihould  have  been  debt,  and  not  affumpfit.     But  all  the 
juftices  e  contra ;  fcyr  the  count  was,  that  he  fold  to  D.  to  tht 
Qfe  of  B.  the  defendant,  whereas  the  ufe  is  only  a  confidence^ 
which  gives  no  property  to  the  defendant  in  law  \  fo  that  debt 
lay  not  againft  the  defendant  but  affumpfit.     Mo.  701.  pi.  975, 
Hill.  36  Eliz.  in  the  exchequer-chamber,  Hinfon  v.  Burridge. 

6.  Affumpfit,  in  confideration  the  plaintiff  would  kW  and  deliver 
to  the  defendant  pannos  laneoi  pro  funeralibus  of  a  cterh^  be  promifed 
to  pay  him  for  them  cum  inde  requiptus  e£et ;  and  alleged  he  fold 
and  delivered  divers  cloths  to  him,  viz.  3^1  yards  of  black  clofik 
for  191.  and  fo  recited  other  parceM,  amountmg  to  160L  Upon 
non  affumpfit  found  for  the  pbintiff,  error  was  brought  in  the 
cxphequer  chamber,  and  the  judgment  reverfed,  becaufe  debt 
properly  lay,  and  not  affumpfit,  this  matter  proving  a  petfeSfab 
and  control.  Mo.  711.  pi.  697.  Trin.  4o]^z.  Rot.  28a  fi.R« 
Maybard  v.  Kefter. 

7*  A£lion  upon  the  cafe  upon  aflumpfit  lies  upon  every  contraO  4  S#«  94. 
executory f  as  well  .as  an  a£Uon  of  debt.  Adjudged*  Mo»  667*  J|[lp  ^* 
pi.  916*  Mich.  4o&4i£li2.  Morgan  v.  Slade.  lbi«td}V«>' 

/•di  ooo- 

tfftft  Imports  an  aflumpfit ;  when  one  agrees  to  pay  money  or  to  deliver  any  thing,  this  laclodes  a  fwo- 
nuCe  to  {«y  «*  deliTcrit)  ami  therefore  when  ooelbUs  goods  and  agrees  to  deliver  them  at  a  day  taoomey 
and  the  other  in  confideration  thereof  agrees  to  pay  fo  much  at  foch  a  day»  both  paitica  may  have  ac« 
tlon  of  debt  or  aflumpfit  $  for  the  mutual  executory  agreement  of  both  parties  import  as  veil  %  reci- 
procal a^ion  upon  the  cafe  as  of  debt,  and  with  this  accords  the  judgment  in  Read  and  NorwDod*a 
cakf  PI.  C.  Y28.— ^Yelv.  10.  Shide  y«  Morley,  S.  C.^Mod.  163.  pi.  i.  Vaqghan  Cb.  J.  calls  this 
a  ftnnge  judgment. 

It  is  an  error  t»  think,  that  every  coittraB  which  oiltgts  om  tc  pay  moiuf  docs  raiib  a  dibt )  M  if  A* 
pfOfflife  -C.  to  pay  him  a  debt  due  to  C.  from  B.  and  it  be  for  good  confideration  A*  is  thereby  boond 
to  pay  it,  but  yet  it  ii  not  a  debt  upon  him ;  and  if  ho  after  had  come,  and  in  confidvatlan  that  I  am 
bound  to  p«y  yoa  the  debt  of  B.  I  promife  to  pay  yOQ,  an  indebitatus  wonld  not  lie  Ubmipoii  j  per  Holt 
Ch.  J.     6  Mod.  129ft  Pafcbu  3  Ann.  B.  R.  in  ca&  of  Qiieen  y.  Lane. 

8.  A0bmpfit>  for  that  the  plaint^  and  defendant  accounted  tO'  Tetr.  yo. 
getherfir  monies  received  by  the  defendant^  who  wzs  found  in  arrears  J****  ^' 
10/.  and  in  confideratione  inde  promifed  to  pay  it  the  19th  March  jj^d  a^oidl 
following,  &c*     It  was  alligned  for  error,  that  here  is  no  confi*  iogiy. 
deration  ^  for  At  being  found  in  arrears  is  not  any  caufe  to 

make  a  fpecial  promife,  nor  is  any  thing  done  on  the  plaintiff's 
part  whereon  this  promife  ihould  be  grounded,  viz.  forbearing 
the  fuit,  &c.  Sed  lion  allocatur ;  for  tfoe  debt  itfelfy  without  Other 
fpecial  caufe,  isfufficient  to  ground  the  adion.  Cro.  J.  69.  pL  ii. 
Pafch.  3  Jac.  -B.  R. '  Egles  v.  Vale. 

9.  It  lies  for  monies  received  by  him  of  a  coal-meter  as  lord 
mayor^  which  was  due  to  the  chamberlain ;  and  adjudged  that 
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Utptrf  money  in  fatisfa£bion  of  a  duty,  and  as  a  duty,  and  ht  H 

whom  it  is  paid  has  no  title  to  receive  ity  and  fo  the  duty  is  not 

fatisiied,  he  to  whom  it  is  paid  is  indebted  to  me,  and  I  fliall 

maintain  a£lion.    2  Sid.  4.  Mich.  1647.  B.  R.  Bonnel  v.  FoulL 

Hid  the  l°*  Indebitatus  aflumpfit  /»r  phjfic,  wares,  toV.  provided  and 

idle  been  il.  delivered  for  the  daughter  ef  defendant  at  bis  requejl^  adjudged  for 

l2^^h°  ^*   the  plaintiff,  for  it  is  for  wares,  &c.  delivered  (for)  not  ((9) 

fhe^rourt      ^^  daughter  \  and  fo  being  after  verdi£l,  ihall  be  intended  de« 

wotAd  not     livered  to  the  defendant  for  the  daughter.     And  debt  lies  for 

buend  it  a     ^^  j  as  if  the  father  defires  one  to  find  phyfic  for  his  daughter, 

father"  but    ^^^  ^^^  againft  the   father,   and  fo    an  indebitatus  aflumpfiu 

now  being     Ravm.  67.  HilL  14  &  15  Car.  a.  B.  R.  Stoneboufe  y.  BodriL 

for  the 

daughter,  it  ihall  be  ioteoded  they  were  (old  to  the  £aher.    Keb.  439.  pU  29.  S.  C.  aJjad{ed« 

11.  An  agreement  was  to  pay  5  /.  per  combe  for  com,  eras  much 
as  the  plaintW  Jhould  fell  any  ef  his  other  corn  for  at  the  next  market. 

t  2^5  ]  I^  ^^  found  that  the  plaintiff  fold  his  other  com  at  the  next 
maiket  at  C.  for  58.  4d.  per  combe.  The  plaintiff  had  judg- 
ment ;  for  after  the  agreement  afcertained  by  fale  at  the  next 
market,  the  plaintiff  has  election  to  bring  a  general  indebitatus 
affumpfit,  or  a  fpecial  a£iion  on  the  cafe  s  but  before  fuch  cer- 
tainty, it  muft  be  fpecial.  a  Keb.  240.  pi.  17.  Trin.  19  Car.  2. 
B.  R.  Beckingham  v.  Scott. 

12.  Indebitatus  affumpfit  was  brought  by  the  plaintiff /rv  ajx^. 
Upon  non  affumpfit,  the  plaintiff  had  judgment ;  and  it  was  af- 
figned  for  error,  diat  freight  was  ufually  contraded  by  a  charter- 

*  party ;  and  if  fo,  a  general^  indebitatus  affumpfit  would  not  He 
for  a  debt  by  fpecialty.  But  judgment  was  affirmed  ;  for  it  dodi 
not  appear  that  there  was  any  deed  in  (he  cafe,  and  it  fhall  not  be 
intended  that  there  was.  Vent.  100.  Mich.  22  Car.  2..B.R. 
Prior  V.  Shears. 

13.  If  A.  foils  a  borfe  to  B.  for  10/.  and  there  being  divers  other 
dealings  between  them,  they  come  to  an  account  upon  the  whole,  and 
B*  is  found  in  arrear  5  1.  A.  may  bring  his  infimul  computaflet, 
for  he  can  never  recover  upon  an  indebitatus  aflUmpfit :  per  tot. 
^ur.     2  Mod.  44.  Trin.  27  Car.  2.  C,  B. 

14.  A.  promifed  B.  that  in  conftderation  he  would  marry  Us 
hnfwoman  he  would  give  her  100  /.  Adjudged,  that  an  indebita- 
tus aflumpfit  will  not  lie ;  for  it  is  not  a  debt,  but  a  collateral 
promife.    Vent.  268.  Pafch.  27  Car.  2.  B.  R.  Anon. 

]*  15,  Exception  was  taken,  that  an  indebitatus  affumpfit  lies 

not  on  fale  of  copyhold  lands*    /Sed  non  allocatur,  it  lying  as  well 

as  on  a  bargain  and  fale  of  [other]  land.     Contra  on  qffignment 

ofa judgment,  &c.     3  Keb,  625.  pi.  7.  Pafch.  28  Car.  2.  B.  R. 

j^anwood  v.  Godfchall. 

»Lev.  14*.        16.  In  indebitatus  affumpfit  for  fcavage  duty,  phintiff  declared 

irin.  27^       f^^Qf^  fjjf  cuflom  of  London,  that  all  perfons  expofing  foreign  goods 

B^^R^the     ^  ^^^>  which  had  been  entered  at  the  cuflom-houfe,  ihall  pay  fo 

s.  c.  but     much  for  (hewing  them.     It  was  moved  in  arreft  of  judgment^ 

s.  p.  doef     ^^j  ^j.^  ought  to  be  a  contract  eitjier  expreffed  or  implied,  to 

moc  appear.  maintain 
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maintain  an  afiumpfit,  and  therefore  it  would  not  lie  for  this  — » Lev. 
duty ;  and  that  the  cuftoms  of  the  city  being  confirmed  by  parlia-  'Z*'  ''^""* 
ment^  this  is  a  duty  by  record.    Sed  non  aUocatur ;  for  there  b.  K^'xhn 
are  multitudes  of  precedents  in  fuch  like  cafes.  Vent.  298.  Mich,  s*  C.  r*. 
28  Car.  2.  B.  R.  London  City  v.  Gorec.  Se  t^a 

Ifcs  without  expfcfs  promife;  and  judgment  for  the  pbintiff,  S.  C.  cited  2  Ler.252.  per  cyr« 

Jf  adjudged. S.  C.  cited  Show.  35.  Arg. 

So  where  an  Indcblucus  aflumpfic  was  brou^ty«r  10/.  farfaud  by  the  eonjiituticrs  and  ordinancea  of 
M  company  in  London,  for  nttferving  in  the  ^ce  cf  fteward  ot  the  company,  aceordlrftt  a  iyJttVf  for 
that  purpofe  made  and  declared,  on  a  promife  to  pay  it.    And  judgment  for  the  piamtm.    »  Lev.  25a* 
Pafch.  31  Car.  2.  B.  R.  London  Barber  Surgeons  t.  Pclfon.  » 

17.  Indebitatus  aflumpfitj  for  that  the  defendant  being  indebted  3  Keb.  75$. 
to  him  in  a  certain  fum  jfir  wares  fold  and  delivered  to  ajbranger  at  ^^'J;}'  '^^"^ 

*the  defendanfs  requeji^  the  defendant  did  fromfe  to  pay^  &c.    After  5.  c!'ju<*g- 
a  verdi£l  for  the  plaintiiF,  it  was  moved,  that  this  was  only  a  mentiirthe 
collateral  promife,  and  that  an  indebitatus  afTumpfit  would  not  p!*!"'*^ 
lie ;  for  the  debt  was  from  him  to  whom  the  goods  were  fold.  "  Vent.  Tf. 
Wilde  and  Jones  held,  that  the  adion  lay,  but  Kainsford  Ch.  J.  Trin.  53 , 
contra.     But  the  plaintiff  had  judgment.    Vent.  311.  Trin.  29  ?'»*'« 
Car.  2.  B.  R.  Kent  v.  Derby.  ,i,  ;.  ^^^ 

V  ,  •'■»  s.  p. 

md  it  was  mtoved  in  arreft»  that  fach  promife  being  collatenly  did  not  malce  a  debt,  bat  flkouJd  hav« 
beta  brought  as  an  z&ioa  on  the  cafe  j  and  thereupon  judgment  was  ftayed. 

18.  An  indebitatus  aiTumpflt  will  X\z  for  meat  and  drink  for  a 
lajlard  child :  per  Pemberton  Ch.  J.  2  Show.  184.  pi.  186. 
Hill.  33  &  34  Car.  2.  B.  R.  Anon. 

18.  It  was  faid  to  be  lord  Hale's  opinion,  that  where  there 
was  common  clxiriiy^  and  a  charge^  it  would  lie,  and  undoubtedly 
a  fpecial  promife  would  reach  it  j  but  then  that  would  be  within  r  ^66  1 
the  (latute  of  frauds,  &c.  as  a  collateral  promife.     2  Show.  184. 
pi.  180.  Hill.  33  &  34  Car.  a.  B.  R.  Anon. 

18.  Indebitatus  afTumpfit  lies  not  againft  a  man  where  he  has 
received  money  of  the  plaintiff  to  lay  out  to  a  particular  purpofe, 
and  he  has  l^id  out  part  thereof  accordingly  ;  for  then  he  ought  > 
to  be  called  to  account  for  the  fame  by  aftion  of  account;  but  if 
none  were  laid  out,  there  an  indebitatus  affumpfit  lies  to  recover 
back  the  money  again.  So  if  it  were  expended  to  another  pur- 
pofe \  for  there  the  fum  is  certain,  and  may  be  demanded  as  a 
debt.  2  Show.  301.  pi.  304-  Pafch.  35  Car.  a.  B.  R.  Per 
Jones  J.  at  a  trial.  Hartup  v.  Wardlove. 

19.  A.  promifes  B.  that  when  A.  receives  100/.  ^hich  C  owes 
A.  that  he  will  pay  B.  2ol*  indebitatus  afliimpfit  lies  not.    Other- 

•  wife  if  the  money  had  been  originally  the  money  of  B.     Skin.  196. 
pi.  II.  Trin.  36  Car.  a.  C.  B.  Anon. 

20.  Indebitatus  afTumpfit  lies  for  a  cuflomary-fine  fuper  mortem  3  Mod.239. 
dmini.    Show.  35.     Per  3  J.  contra  Holt  Ch.  J.  Trin.  1  W.  ^"3  J"JJ; 

^    -,    ^,        -        ^•',  g^    ^  ^  contra  Holt, . 

&  M.  Shuttleworth  v.  Garret.  s.  c. 

Carth.  90. 
S.  C.  7  Mod.  12.  Holt  Ch.  J.  faid  he  never  could  be  reconciled  to  diis  opinion*— >For  it  was  to 

kave  matter  of  law  to  a  jury  \  per  Holt  Ch.  J.     la  Mod.  324. 

a  I.  Indebitatus 
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2U  Indebitatus  aflompfit  lies  t^on  a  perfond  conbtaS  for  a  fofll 
in  grofs,  ^&pro  rebus  vendkiss  per  Holt  CL  J.    Show.'36.  Trin* 
I  W.  &  M. 
Ctrth.  95*        22.  Indebitatus  aflumpCt  lies  ior  fees  for  being  knighted.   Show* 
s.  c.  td.     -8^  Mich.  I  W.  &  M.  in  B.  R.  Duppa  v.  Gerard. 

cordUigly.-— Comb.  163.  S.  C.  adjodged  accordingly ;  and  HoktCh.  J.  did  that  it  was  lb  adjodgel 
latdy  in  C.  Bt— -Thf  reporter  adds  a  nota»  that  it  was  alleged  that  Genurd  wai  naade  a  knight  Totoo. 

25.  Indebitatus  afliimpfit  lies  for  money  paid  by  nnflake^  on  an 
account  or  deceit :  but  not  for  money  paid  knowingiy  on  illegd 
eonfideration^  as  an  ufurious  bond,  i  SallL  22.  pL  2.  Hill.  5  W.  3. 
at  oifi  prius  in  London,  coram  Treby  Ch,  J.  Tomkins  y.  Ber« 
nett* 
It  ikf  not  26*  Indebitatus  aflumpfit  will  ]ie  in  no  cafe  but  where  debt  lies^ ' 

for  monef     theicfere  it  lies  not  on  a  wager ^  nor  upon  a  mutual  ajhmpfit^  nor 
Ma*w4«s  againft  the  acceptor  of  a  bill  of  exchange  ;  for  his  acceptance  is  but* 
per  Holt  cb.  a  collateral  engagement :  but  it  lies  againft  the  ^mtofrhimfelf; 
J-jT*?^**  for  he  was  really  si  debtor  by  the  receipt  of  the  money.    1  SaUc 
held  fo»        23.  pL  3.  HilL  8  W.  3.  B.  R.  Hard's  cafe. 

though  con- 
trary to  tbecaib  of  Bgkflon  v.  Lewin.     5  Mod.  13.  Mich.  6  W.  &  M*  Walker  v.  Walker.  ■ 
Comb.  303.  S*  C.  fc  S.  P.  held  accordingly  by  Holt  Cb.  }♦■-  ■      11  Mod.  69,  70.  S.  C.  and  iht 
court  inclined  ftrongly  to  that  opinion.  ■           See  tit.  Gaming  (C)  pi.  4.  and  the  nocea. 

Comb.  473*  a7«  Indebitatus  afTumpfit  lies  not  on  collateral  engagements^  See 
^*  ■^^  the  cafe  above  \  and  i  Salk.  23.  Butcher  v.  Amoeews,  which 
Carth.  446?  was  an  indebitatus  aflumpfit  againft  the  father,  for  money  lent  the 
S.  c.  and^  y^  ^^  thefotbet^s  requeft^  and  fo  judgment  was  arrefted ;  for  this 
t^fi^^t^  was  a  collateral  promifc.  But  per  Holt  Ch.  J.  had  it  been/or/^ 
by  Holt  Ch.  mucb  money  ptud  by  the  plaintiff'  at  the  requefl  of  the  defendant  the 
J.  and  father  to  tbefon^  it  might  have  been  good ;  for  then  it  would  be 
wM^JJ^.  ^  father's  debt,  and  not  the  fotfs.  Carth.  446.  Pafch.  10  W.  3. 
B«  R«  S.  v« 

28.  Payment  of  money  due  to  the  wife  as  executrix^  is  not  evi* 

dence  to  maintain  a&ion  for  money  received  to  the  hufband's 

ufe.     I  Salk.  282.  pL  to*  Pafch.  8  W.  3.  B.  R.  Anoa. 

r   267   ]       29.  Holt  Ch.  J.  laid,  that  Keeling  would  allow  an  indebitatus 

ag^nft  a  receiver  or  faltor^  but  Hale  would  not ;  and  that  by  his 

confent  it  fhould  ?o  as  far  as  it  had  gone,  but  not  a  ftep  faither. 

12  Mod.  324.  Mich.  XI  W.  3.  B.  R.  in  cafe  of  Hufiey  v.  FiddaL 

Ld.  Raym.        30.  Indcb.  aflump.  for  a  fine  impofed  by  a  corporation^  for  not 

Kep.  502.     holding  the  office  of  iheriff  in  the  city  of  York.     It  was  ob- 

Rokeb**"?.    Y^^^^y  ^^^  ^c  adion  does  not  lie  ;  for  no  privity  or  aflent  can 

fermedof  *    DC  implied  when  a  fine  is  impofed  on  a  man  againft  his  will,  nor 

opinion  that  jg  there  any  precedent  confideration  \  neither  do  they  ftiew  any 

i!^*uS  "g^^  ^  ^*^  *"^*  "°^  ^'^^  impofed,  &c.     Holt  Ch.  J.  thought 

£t  adjorna-  it  time  to  havc  thefe  anions  redrefled,  and  thstt  it  was  hard  that 

tur.— —  cuftoms,  by-laws,  and  riehts  to  impofe  fines,  ihould  be  left  to  a 

^oner'adds,  W^'    ^^  adjomatur.    5  Mod.  444-  Trin.  ii  W.  3.  York  (citj) 

that  a  day        V.   Toun.  ' 

or  two  after 

Hon  repeated  tliis  cafe  to  Tjrebj  Ch*  J.  aa  a  new  attempt  to  extend  indebiUtns  aflbapfits,  wbick 
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h»A  been  too  much  encounged  already }  and  Chat  Tnkj  feemed  to  be  oC  the  dme  oplnioa  with 

Holt. 

31.  Indeb,  aflump.  by  an  unitr^cfficer  agasnfl  his  colonel  for  hti 
pays  and  here  proof  was  admitted  of  the  hand  of  a  perfon  proved 
beyond  fea ;  and  per  Hoh  Ch»  J.  if  one  receives  money  for  tbe  ufe 
rf another i  an  indeb.  is  a  proper  remedy  for  it ;  but  if  in  this  cafe 
there  were  any  legal  dedu8ion  to  be  made  by  the  colonel,  Ae  re«- 
medy  had  been  account  s  for  where  one  receires  money,  and  has 
no  way  to  difcharge  himfelf  of  it  bvt  payment  over,  an  indeb. 
will  lie.     12  Mod.  521.  Pafch.  13  W.  3.  Key  v.  Gordon, 

32.  A  goldfmitVs  bill  for  450  /.  payable  to  A*  was  brought  to  tii 
,  tank  by  G.  nvho  defired  M*  the  ca/bier  to  give  him  a  fpecie  bank^ote^ 
payable  to  A.  for  the  faid  bilL  M.  refufed,  unlefs  A.  would  pro« 
mife  to  pay  the  45  oh  to  the  bank  in  cafe  S.  t;he  goldfmith  did 
not ;  whicn  A.  agreeing  to,  M,  gave  G.  a  bank-bill  for  that  fum. 
G.  gave  the  bank-note  to  C.  for  a  debt  he  owed  him,  and  C.  re- 
ceived the  money  at  the  bank.  S.  refufed  to  pay  his  bill.  Holt 
Ch.  J.  held,  that  the  plaintifis  might  have  a  fpecial  a£lion,  but 
not  a  general  indeb.  aflump.  For  this  was  not  money  lent,  nor 
laid  out  for  defendant's  ufe,  but  it  was  a  buying  of  the  bill  of  S. 
with  a  warranty  of  it  from  the  defendant ;  and  the  plaintiffs  were 
nonfuit.  2  lid.  Raym.  Rep.  753.  Hill,  i  Aim.  the  Bank  England 
V.  Glover. 

33.  Indeb.  aiTump.  for  that  the  defendant  was  indebted  to  him  'J'MkA.  i^%. 
in  loKfor  nourifbing  E,  L.  an  infant^  by  the  plaintiff,  at  the  requeft  l^^L^^ 
of  the  defendant^  he  promifed  to  pay.     It  was  objected,  that  this  s.  c.  ad- 
will  not  raife  a  debt,  and  fo  indeb.  affump.  will  not  lie.     But  per  i^^s^  »«- 
tot.  cur.  contra,  and  judgment  for  the  plaintiff.     2'Ld.  Raym*  ^'^'^^^^^^'y* 
Rep.  841,  842.  Mich,  i  Ann.  B.  R.  Hart  y,.  Langfitt. 

34.  Indeb.  affump.  ySr  meat^  drink^  and  lodging,  found  for  a  3</  *  ^^-^^ayw* 
perfon ;  and  moved  in  arreft  of  judgment  that  it  would  not  lie,  s.'c.^acV 
but  a  fpecial  adiion  upon  the  cafe ;  but  per  cur.  it  lies  againft  lum  cordmgiy.-^ 
upon  the  contra^,  and  the  plaintiff  had  judgment.     6  Mod.  yy. --^«»^^.  «^^- 
Mich.  2  Ann.  B.  R.  Jordan  v.  Tomkins.  lu"  the  lift 

tf  C,  anJthtt  bt  (A)  will  pay  h'm  lb  mucb^  an  indebltatat  will  lie  agaljift  A.  and  onlj  againft  him. 
Jhid. 

35*  Plaintiff  can  maintain  no  aflion  here  on  a  judgment  in 
FrancCj  but  an  indebitatus  affumpfit,  or  an  infimul  computaffet, 
&c  for  the  debt  is  to  be  confidered  here  only  as  a  debt  by  fim^ 
pie  contract.  2  Vem.  540.  pL  484.  Hill.  1705.  Duplein  v. 
De  Roven. 

36.  Where  money  is  over^paid,  this  a&ion  will  lie  for  the  fur* 
plus.  Arg.  II  Mod.  147.  pi.  3.  HilL  6  Ann.  B.  R.  in  cafe  of 
Aflier  V.  Wallis. 

37.  Indeb.  affump.  lies  by  a  protbonotary  againfi  an  attorney^  for  [  26S   J 
fees  for  work  done  for  defendant  as  attorney.    Holt's  Rep.  20. 

Trin.  5  Ann.  Spearman  v.  Moreland. 

38.  An  adion  for  the  interefl  of  money  as  well  as  the  principal.  But  per 
vitiates  tlie  whole.    Arg.  10  Mod.  312.  cites  2  Roll.  Rep.  47.  a.  P^it«rCh. 

?•  an  tM- 
ffrefs prcw'ife  to  pay  '.nterefi  wIU  fupport  an  a^ion.     zo  Mod.  31a.  Pafch.  i  Geo.  i.  6.  K.  Stafford 
and  r  utcer. 

39.  An 


26B  ^ftlOlU*  [of  Aflumprit] 

39*  Ar  indebitatus  aflumpCt  will  not  lie  an  afpectal  agnmentf 
till  tie  terms  of  it  are  performed ;  but  when  that  is  done,  it  raifes 
a  duty  for  which  a  general  indebitatus  ajBTumpfit  will  lie^  Gibb. 
303.  pi.  7.  Trin*  5  Geo*  z.  B*  R.  per  3  juilices^  contra  Holt 
Cb.  J»  Gordon  v.  Martin* 

(N.  2)     For  Monies  received  to  a  Man's  Ufe. 

S,  C.  «tc4    *•  ^l^HE  king  granted  the  office  of  comptroller  of  the  cufioms^  feV.      K 
a  Show-  ^  '^    to  S.  and  T.  durante  beneplaciio.     T.  dies*     Afterwards  the       1 

lebitami  !3C  ^^S  granted  the  faid  office  to  A.  and  B.  and  y^t  S.  under  prc- 
fumpfit  was  tence  of  furvivorihip  exercifed  the  faid  office,  and  received  the 
brought/c-  profits  thereof.  A.  and  B.  brought  an  indebitatus  aflumpfit  for 
trJti'^in  200 1.  had  and  received  to  their  ufe.  And  the  court  gave  jodg- 
^ce  of  s  ment  for  the  plaintiff*.  2  Mod.  360*  Trin.  29  Car.  2.  in  the  ex- 
jhwsriijbjp    chequer.  Arris  v.  Stukely. 

lea  and  court  hsrm  agamfi  a  ftrangtr  ^at  took  the  fees  and  profits  thereof,  md  adjudged  that  die  idioa 
lies.  But  $crogfS  Ch.  J.  who  delivered  the  opinion  of  the  court,  faid,  if  fach  action  were  brooghc 
agalnft  one  claiming  a  rigbt^  they  were  agreed  it  would  by  no  means  lie  if  now  it  weie  an  original  cafe, 
but  becaufe  judgments  have  been  upon  it,  and  that  upon  foiemn  arguments  they  were  willing  to  so  the  , 
fame  wxy,  efpecially  there  being  no  great  inconvenience  in  it  fince  the  tide  muft  be  given  in  evideoc^ 
and  on  that  account  they  judged  the  adtion  did  well  lie.     2  Show,  ti,  pi.  14.  Mich.  30  Car.  1.  B.  R. 

Howard  v.  Wood. 1  J.«v.  245.  S*  C.  and  the  court  thought  that  had  this  been  the  firftcaiecf 

the  kind  it  would  be  hard  to  maintain  it,  but  faid,  that  it  had  been  maintained  2  or  3  dmes  brfbre; 
and  cited  a  cafe  between  Braoskaw  and  Poktsr  of  Gray's  Inn,  for  rnmey  recetKfeJ  Ay  •nttijwdge 
%f  tbejberiff^s  court  of  London  to  have  been  fo  adjudged;  fo  that  it  would  now  be  hard  to  adjadgp  ine 
contrary;  but  upon  importunity  adjomatur.  a  Jo.  126.  Hill.  31  8c  32  Car.  2.  B.,R.  tbeS.  C* 

accordingly,  and  refolved  per  tot.  cur.  that  in  refpeS  of  the  former  judgdients  the  aQioo  lies;  sad 
judgment  was  g^ven  for  the  plaintiff.— ^Frcem.  Rep*  473.  p],  64S.  S.  C.  argued,  but  adjomauir. 
Ibid.  478.  pi.  656.  S.  C.  fays  the  Ch.  J.  inclined  againft  it ;  for  he  faid  a  man  may  as  vidl  bring 
an  indebitatus  afTumpfit  where  another  takes  money  Ity  force  from  his  perfon,  or  where  he  takes 
away  my  .horfe,  dice,  but  the  other  3  juftices  indined  to  allow  it.  Curia  advifare  volt— -»S.  C.  cited 
Sho^.  35. 

And  there-  2.  Wherever  an  account  nuill  lie,  an  indebitatus  ajjump/it  ^11  He  s 
fore  it  wiU    per  cur.     2  Mod.  263.  Trin.  20  Car.  2. 

lie  forrffff      *  J  ;^ 

rat  wed  by  one  robofritinds  a  t'ttlty  becaufe  in  fuch  cafe  an  account  will  lie.     2  Mod.  263.-— 2  Sid.  4* 

A1i«h«  i(>75<  B«R«   the  S.  P.  Per  cur.  Arg. 

3.  If  a  man  pays  money  in  part  of  fatisfadion,  and  aftervsaris 
the  ivhole  value  of  the  goods  is  recovered  againjt  him  at  laiVf  the  mo- 
ney fo  paid  on  that  account,  becomes  money  received  for  the  ufe 
of  him  that  paid  it,  and  he  may  recover  it  in  an  action  at  law  ^ 
per  North  K.  Vern.  176.  pi.  169.  Trin.  1683.  Bareboncv. 
Brent. 
If  a  man  4.  Indebitatus  afliimpfit  by  J.  S.  for  tnoney  received  to  the  ufe 

^J'^n  Tp^ici  ^^  J'  ^*  ^^"^^^  "^  SL  policy  for  montj  paid  by  fV.  IL  zs  z  premium 
c/aj/krmic,  on  a  void  policy,  and  held  good  ;  per  Holt  Ch.  J.  Show.  136. 
fPfftng  a     Pafch.  2  W.  &  M.  Martin  v.  Sitwell. 

/ols  it,bcrt 

there  tvai  not  My  lofs,  that  in  fuch  cafe  this  ihall  be  money  received  to  the  nCt  of  the  payer,  becaufe 

•  here  the  money  was  paid  uj»on  a  miji.^ke  j  the  fimc  law  if  it  wai  upon  a  fraud  in  tbt  recover  }  per 
Holt  Ch,  J.  Skin.  411,  412.  pi.  7.  Hiil.  5  W.  &  M.  Tomkins  v.  Bainet. 

•  [  269  ] 

But  whc:c  5.  \i  w:ncy\yt  paid  by  an  order  of  fejfions  for  cofts,  on  removal 

money  wa*     ^f  ^    ^^^^  \\i-x\\^  and  that  order  is  afterwards  revcrfed  in  B.  R.  an 

paid  (M  />ur'  *•  '  ''         .     1  I  •     ^ 

mdebitatus 


aafOtW  [of  Affumpfit.]  ^6g 

fcldebJtatus  |^umpfit  will  not  lie  for  the  money  agaihft  thofe  who  /«^«^  of  a 
received  it.  Ld.  Raym.  Rep.  7*42.  fays,  it  was  fo  held  by  Tracy  ^-^"'^  «'''^«'- 
J,  at  Lent  affizes  1700,  at  Chelmstord.     Mead  v.  Death  and  ^he'cZTtotS 

PolJard.  deringitzvas 

t       '       t»  iv>  .  .  ■  »  deemed  il.'c- 

gaif  an  indebitatus  alTumpfit  will  He  for  It;  ei  where  N,  bad  a  donative^  which  he  gare  to  D.  and  af- 
towards  he  removed  D.  and  put  iti  J.  5.  D.  cited  N.  in  the  time  of  James  2.  before  the  bhb  comm 
mffii-nerSf  and  there  N.  had  J'ntcnre  agalnfi  him,  to  nficre  D.  and  U  pay  Lim  all  the  arrears  that  he  had 
received.  N.  paid  it  accordingly.  And  after  the  revolution  N.  brought  indebitatus  aiTuinpflt  agaioft 
Dt  for  his  money,  as  received  *to  his  ufe.  Ld.  Raym.  Rep.  74a,  ex  relatione  m'ri  Place,  (ays  it  wat 
fo  lefolved  4  &  5  W.  «c  M.  by  Treby  Ch.  J.  at  nifi  prius  in  Muidlefex,  Sir  Richard  NewdiEgfie  ¥• 
Cavy. 

6.  Where  one  pays  money  on  a  mtfiaki  in  an  account , .  or  under y 
6r  by^  a  mere  deceit,  it  is  reafonable  he  ihould  have  his  money 
again;  but  whete  one  pays  money  knowingly,  on  an  illegcd  confi  • 
deration,  the  party  that  receives  it,  ought  to  be  puniflied  for  his 
offence,  and  he  that  pays  it,  is  particeps  cri minis  ;  and  there  is 
no  reafon  he  Ihould  have  it  again  ;  for  he  parted  with  it  freely, 
&  Volenti  non  fit  injuria.     By  Treby  Ch.  J.  at  nifi  prius  in  Lon- 
don.     1   Salk.  22.  pi.  2.  Hilh  5  W.  3.  agreed,  in  cafe  of  Tom- 
kins  V.  Bernet. 

7.  A.  put  his  fon  apprentice  to  B.  the  defendant,  and  gave  him 
30  /.  to  teach  him  the  trade  of  a  goldfmith,  and  make  him  free  of  Lon^ 
don  :  but  the  defendant  himfelf  being  a  foreigner,  the  fon  was  bound 
atfo  to*  a  freeman  for  that  end ;  but  by  the  ctiflom  of  London  he 
cannot  have  his  freedom  ivitlxmt  aSiual  fervice  with  fuch  freeman* 
It  was  ruled  by  Holt,  that  an  indebitatus  lieth  not^  for  A.  for  the 
30 1.  the  defendant  hath  cheated  the  plaintiff  of  his  money,  and 
file  plaintifl^hath  no  remedy,  unlefs  by  fpecial  action  of  tlie  cafe 
for  not  making  him  a  freeman.  Comb.  341.  Trin.  7  W.  3.  B.  R. 
Dewberry  v.  Chapman. 

8.  Indebitatus  affumpfit  for  money  had  and  received  by  the  de^  ,2  y^^^ 
fendantfor  the  plaintiff  to  the  ufe  of  the  defendant.     The  plaintiff  had   510.  s.  C. 

a  verdift,  and  upon  a  motion  in  arreft  of  judgment,  the  court  *4i«dgednifi 
held,  that  thofe  words  (t<^  the  ufe  of  the  defendant)  fhall  be  re^  plaintiff.— 
je£ted,  becaufe  they  are  infenfible  and  repugnant ;  and  then  the  Ld.  Raym^ 
promife  is  for  money  had  and  received  by  the  defendant  for  the  ?*^  ^^9- 
plaintiff,     i  Salk.  24.  pi.  7.  Pafch.  13  W.  3.  Palmer  v.  Stavely.  judged  for 

the  plaintiiF . 
aafi,  Sczm  ■Comyns*g  Rep.  T15.  p).  79.  S.  C.  And  per  cur.  after  a  verdidi  for  the  plaindff  the 

words  (ad  ufum  defendentis)  (ball  bereje^led,  becaufe  a  verdiA  could  not  have  been  found  for  the  plain, 
tiff,  if  evidence  had  not  been  given  that  the  monies  had  boin  received  for  his  ufe  j  bcHdes,  the  declara^ 
tion  further  fayi  that  the  money  wat  received  for  the  plaintiff. 

9.  If  A,  gives  money  to  B.  to  pay  to  C,  upon  CJs  giving  writings^ 
tstc.  and  C  will  not  do  it,  an  indebitatus  affumpfit  will  lie  for 
A.  againft  B.  for  fo  much  money  received  to  his  ufe ;  and  many 
fuch  alliens  have  been  maintained  for  earnefts  in  bargains,  when 
the  bargainor  would  not  perform  ',  and  for  pramiums  for  infitrauce 
when  the  fhip.  Sec.  did  not  go  the  ifoyage.     But  it  has  been  held,  / 

k  would  not  lie  for  money  paid  upon  ufurious  contract^  becaufe 
there  it  was  not  intended  it  (hould  be  repaid,  or  any  thing  done 
for  it;  per  Holt  Ch.  J.  6  Mod.  161.  Pafch.  3  Ann.  B.  R.  in 
cafe  of  Holmes  v.  Hall. 
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TO.  A  troop ff  irought  his  own  horfe  into  the  troops  and  in  CToffiflf 
the  fea  the  horfe  nvas  kilUd  in  ajtorm^  together  with  fereratl  otherii 
The  queen  allo^ued  15  /.  per  horfe  for  every  horfe  that  was  lo/l  to 
remount  the  troopers,  and  accordingly  feveral  horfes  were  bouglit 
and  fent  over  to  the  defendant  to  fupply  the  lof$  in  his  troop>  but 
tefore  the  borfes  got  over,  the  *  trooper  (the  plaintiff)  was  irohj  and 
fo  never  remountaL  In  aftion  for  money  received  to  the  plaintiff's 
ufe,  Holt  Ch.  J.  at  the  fittings  in  Middlefex,  held  that  this  evi- 
dence maintained  the  action  ;  for  though  the  captain  did  not  ac- 
tually receive  the  15I.  in  rtioney,  yet  he  received  a  fatisfa£Uoa 
which  was  monies-worth,  and  the  plaintiff  cannot  bring  trover 
becaufe  he  cannot  claim  any  one  of  the  horfes  in  particular,  no 
one  having  ever  been  delivered  to  him.  But  at  the  counfers  re- 
qued,  it  was  made  a  cafe  for  his  further  confideration.  2  hi* 
Raym.  1007.  Hill.  2  Ann.  Norris  v.  Nappen 

II.  A  man  having  a  wife  in  England,  goes  to  Jamaica,  and 
there  marries  a  rich  woman,  and  lets  her  lands,  referving  rent  to 
himfelf,  and  received  the  fame  di\icrs  years :  but  after  fomc  time 
they  both  coming  into  England,  flie  perceived  he  had  another  wife 
Jiving  :  and  thereupon  brings  an  indebitatus  affumpfit  againft  him 
for  the  faid  rents,  as  fo  much  money  received  by  him  to  her  ufe. 
And  at  the  trial  at  the  Guildliall,  London,  this  point  was  laved  to 
be  argued  by  counfel,  whether  an  indebitatus  affumpfit  would  lie  in . 
this  cafe.  Aiul  by  the  whole  court  it  was  agreed,  tliat  an  iiyi^bi* 
tatus  affumpfit  would  well  lie  }  but  Holt  Ch.  J.  faid,  that  trover 
would  not  lie  in  this  cafe,  becaufe  flie  wa»  never  poffeffed  of  the 
money ;  and  when  -ihe  married  the  defendant,  (he  confented  that 
th« tenant-  1^^  (hould  manage  her  eftate  ;  and  judgment  for  the  plaintifi 
for  thit    '    II  Mod.  146,  147.  pi.  3.  Hill.  6  Ann.  B.  R.  Aflier  v.  Wallis. 

«rou}d  be  a 

fatisfaaion  to  the  leflbr.     i  Salk.  2S.  HafTar  ▼•  Wallis  S.  C— -S.  P.  Agreed  per  Holt  Ch.  J.  My 

but  fAid  it  was  hard.    j2  Mod.  '324.. 


Holt's  Rep. 
36.  S.  C. 
by  the  icime 
of  AfTer  v. 

Wilics— 
8.  F.  And 

A.  being  ▼!  • 
fibly  a  huf. 
band,  th« 
tenant  was 
difcharged, 
at  lead  the 
recovery 
againll  A. 
in  this  ac- 
tion would 


S.  p.  Per 

Holt  Cii.  J. 
Holt's  Rep. 

37.  cites  « 
Sid.  4. 
Holt  C  h.  J. 
c'.tcd  S.  P. 


12.  Indebitatus  aflumpfit  for  money  recdived  by  the  defendant 
to  the  plaintiff's  ufe.  Upon  evidence,  the  cafe  came  out  thus, 
the pliii fit ij^ iifid  another  laid  a  wager;  xht  defendant  heldfahs: 
the  plaintiff  brought  evidence  that  he  had  v/on  the  wager.  Bkn- 
cowc,  that  tried  the  caufc,  being  of  opinion  that  the-  plaintiff 
adjujjjfdper  had  miflaken  his  aclion,  becaufe  this  money  could  not  at  the  time 
w*^dTa"  of  the  adioii  brought,  be  faid  to  be  money  received  to  the  plain- 
j. '  HoU »  ^ff's  ^^^f  fi^^ce  die  defendant  was  not  to  pay  the  money  until  ihc 
Rci^.  25.  pi.  wager  was  prtn-ed  to  be  won,  the  plaintiff  was  nonfuit.  Theplaiiw 
';"T^'  ^*  '  ^^  "^^  moved  to  fet  afide  his  own  nonfuit ;  becaufe  occafiooed 
cordiftgiy  ^y  the  ju(l;.;..'s  miftaking  the  lav/.  Per  cur.  aflion  was  wcB 
brought ;  for  upon  the  wager  won,  the  monnr  was  adlitally  the 
plaintiff's,  though  he  could  not  receive  it  before  the  faft  wa» 
made  appear.  Sed  adjornatur.  10  Mod*  315.  Patch,  i  Geo.  I* 
tusiiirumpiit  B.  R.  Temple  V.  Welds. 

br-u^hc 

a^a-nji  aJiuke-toUer  for  monies  had  and  received  for  plaintiff*!  ufe.  The  judge  of  aflife,  who  tndl 
ti^'C  caufe.  was  of  opinion  that  the  t^on  would  not  lie  j  and  therefore  nonfuited  the  plainttf  opoo  the 
opening  his  cafe,  without  hearing  any  evidence.  Plaincitf^,  upon  ai^davitt  of  this  mauer  mortd  tbt 
court  to  fct  afide  the  nonfuit;  but  the  court  tefufed  to  make  any  riiJe.  It  was  alleged  from  the  btf, 
that  the  court  of  B.  R.  had  made  a  rule  in  the  like  cafe,  but  no  iuch  was  pitKluced*  Biioes's  aOKliA 
C.  B*  zi%*  Mich.  7  Geo.  2.  Love  v.  Daj« 


by  HoicCh< 
J.  Show. 

Indrbiu- 
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(0)    tTpon  an  Aflumpfit  in  Nature  of  Debt.    It 
lies  not  where  the  Thing  is  real. 

[ifc  IF  a  man  leafesfor  years  rendering  rentf  he  cannot  have  an  ac-  Ind«bitatot 
^  rion  upon  the  cafe  upon  ajfum^tt  for  this  rent,  during  the  "^""^P**^ 


for  rent  r%» 


term,  becaufe  it  favours  of  the  realty.     Mich.  15  Jac,  B.  R,  be-  firttHiom* 
tween  Neck,  and  Gubb,  per  curiam  admitted,  Mich.  12  Jac.  B.  ^'-/«/o'' 
•  between  White  and  Short,  admitted  per  curiam.   Mich.  1 7  "J'vCTdia  " 
Jac*  B.  per  curiam*]  for  the 

[2.  &  the  leffor  cannot  have  an  a£tion  upon  the  cafe  for  the  P^*'"''^* 
itot  after  the  term  ended,  becaufe  it  favours  of  the  realty.  Mich.  "aSmpfit  it 
15  Jac.  B«  R.  between  Neck  and  Gubb,  agreed  per  totam  cu«  wasadjudged 
riam,  Mich.  12  Jac.  B.  between  White  and  Short,  per  cu-  tjw^***;**^^ 

.         -,  •'  *  tion  did  not 

^^"^rl  Ue  for  rent, 

but  an  ac- 
tion of  debt.  Allen  29.  Micb.  2^  Car.  6.  R.  Miinday  y.  BaUy«<— ^Sty.  53.  Anon,  ieems  to  be  S.  C* 
a{id*}udgment^againft  the. plaintiff  nifi,  &c. 

f  3.  [But^  if  a  man  brings  ail  a£):ion  upon  the  cafe,  and  de* 
dares  tiat  in  coftfideration  that  he  promifed  to  make  a  leafejhr  t%up 
years  to  the  defendant,  and  to  repair  the  land  during  the  term^  the 
defendant  promifed  pro  inde  to  pay  him  20/.  at  every  quarter^  ice.  and 
Avers  that  he  made  the  leafe  accordingly,  and  repaired  the  land  during ^ 
the  term,  but  that  the  defendant  had  not  paid  to  him  the  feveral 
fums  at  the  faid  quarters,  this  aflion  is  well  maintainable,  though 
the  term  is  not  ended;  for  it  cannot  appear  upOn  this  declaration 
that  this  was  a  rent,  but  only  afum  in  grofs;  for  no  rent  v/as  re- 
ferved  upon  the  making  of  the  leafe,  and  the  aflumpfit  is  not  to 
pay  it  out  of  the  land,  but  as  a  fum  in  grofs.  Mich.  15  Jac. 
B.  R.  between  Neck  and  Gubb  adjudged^  this  matter  being 
moved  in  arrcft  of  judgment ;  but  Houghton  gave  this  reafon, 
becaufe  the  Icfibr  promifed  to  repair  the  land  as  well  as  to  leafe 
it.] 

f4.  But  if  the  declaration  be,  that  the  plaintiff  agreed  with  the  If  the  le/Tec 
defendant   that  he  fbould  Ijoid  certain  lands  for  certain  years  ;  and  p'^-^ff^  at 
that  the  defendant  proinde  did  promife  to  pay  to  him  20/.  at  every  ffafe^^,  ' 
faarter^  &c.  and  for  a  certain  fum  arfear,  at  certain  quarters  after  nrA/e  to  pay 
the  term  ended,  he  brought  his  a£tion.     This  aftion  is  not  main-  ^^^.^  ** 
•taiiiable ;  for  it  appears  apparently  upon  the  whole  matter  to  be  upon  thi« 
tf  tent,  mafmuch  as  he  promifed  to  pay  it  proinde,  at  the  fame  promife  ,- 
time  that  the  other  leafed  to  h'un  the  land. '  Mich.   1 2  Jac.  B.  ^^^.  j"  ^^^ 
between  Whit^^nd  Short,  adjudged  in  arret):  of  judgment,  bro'u^gbt, 
-ISbntra  Mich.  3  Car.  B.  R,  between  Sir  Miles  Hubbard  and  ti»i«  promife 
BowELL,  adjiidged  ;  this  being  moved  in  arreft  of  judgment,  the  TAJ*'*' 
which  intratur  Trin.  3  Car.  Rot.  1267.J  avcmdto 

^  UJo'y  per 

Rolf  Ch.  J.    Sty.  400.  Hin.  1653.  A«on. 

» 

4 

[5.  f  If  rent  upon  a  le(fe  for  years  be  arrear^  and  after  the  lejfee  >-  ■  ^-"^ 
pn^ifes  the  lejfor  to  pay  the  rent,  without  confideration  of  forbear-  t  ^o^*  ^' 

X  %  ance, 


iji  i  fiftfOtttf  [of  Affumpfit-l 

iiob.  2S4.  ance>  or  other  confideration,  no  aAion  lies  upon  this  promife^ 
pi.  ^366.  becaufe  he  may  have  an  a£lion  of  debt  upon  the  real  contrad* 
Harrington,  Mich.  17  Jac,  bet wccn  HARRINGTON  AND  Gkeen,  per  curiaiiii 
s.  c.  the  rcfolved  Hill.  8  Car.  B.  R.  between  Mantel  and  Bret,  hi  i 
bradViTed!'^  ^"^  ^^  ^^^^  "P^"  *  judgment  in  Canterbury  held,  quod  vide 
— Huic.  34.  Hub.  Rep.  397.     [But  there  is  fio  fuch  page,"] 

S.  C.  and 

the  CO  lilt  were  of  opinion  that  no  adlionlies;  and  faid  that  this  was  ruled-  in  Albanik*!  aft 
cifeot  Lincoln's  Jnn,  in  B.R.— —  Brownl.  14.  S.  C.  andjudgineot  was  given  againft  the  ^intiff.— 
S.  C.  of  Albany  cited  by  Warburtoj^  J.  by  the  name  of  Abiaine*s  cafe  of  Lincolo^s  Inn,  as  a^^udgel 
accordingly.     Win.  15.  Tria.  19  Jac. 

A  fcxne  fole  feifefi  oi  a  rent  charge  for  Vife^  took  hu(band.  The  rent  was  arrear.  The  wife  di«4. 
The  tntcnart^  in  confideration  that  the  rent  was  behind,  &c.  promijed  to  pay  it*  An  action  on  the  cafe 
on  aflumptit  was  brought  for  the  rent,  and  adjudged  per  tot.  cur.  chat  it  lies,  becaufe  the  huibsnd  hers 
had  rftnedy  by  tbeftatute  of  ^%  H*  8.  and  then  tlie  confideration  is  fufficicnt.  Le«  29^  pL  401*  Mich* 
26  &27  Eliz.B.  R.  Anon. 

An  indebitatus  ajfumpjtt  will  not  lie  iot  arrear i  of  rent ^  where  there  it  no  other  prtmifi ;  hot  It  maft  bf 
an  a^ion  of  debt.  By  thejufticcs.  Cro.  B.  242.  pi.  5.  Trin.  33  Elis.  B.  R.  Read  r.  Johnfon.-* 
Le.  I  55.  ph  217.  Trtn.  32  Elis.-  C.  B»  the  8«  C.  accordingly. ~-—>-*S.  P.  Mo.  340.  pU  460.  Mich. 
34  &^  35  tliz.  B.  R.  held  accordingly,  hy  all  tlicjuftices except  Gawdy.— ->In  the  cafe  of  Slack  ?• 
BowsAL,  S.  P.  of  promife  to  pay  rent  arrear,  appears,  but  though  exceptions  were  taken  co  the  ^d- 
ings,  00  *  exertion  was  taken  to  this  point,  and  fo  the  plaintiff  had  judgment,  which  being  obCeirtd 
there  in  a  note  of  the  reporter,  he  fays,  that  in  fuch  cafe  this  a^ion  lies  not  without  fome  other  fpedal 
promife. 

If  a  man  makes  a  leafe  for  years  rendering  rent,  and  the  leiTee  promifes  to  pay  the  rent,  anaffumptit 
will  lie,  if  the  promife 'Uf  as  made  at  the  fame  time  nvitb  the  leafe  \  for  that  mud  be  exprefsly  aTerred  j  per 
Roil.  Sty.  400.  Mich.  1653.  Anon. 

There  is  a  di<uerfity  between  a  general  enjoyment  of  land  ivifhout  contrafl,  and  enjoyntent  npm  ftirb 
eiflual  control  or  afjumpfit  \  for  if  he  did  not  adually  promife  to  pay  if  he  enjoys,  there  adion  oa  tfte 
cafe  will  not  lie;  but  the  plaintiff  fhall  have  remedy  upon  the  refervation  by  debt  only  \  per  cor.  And 
h  was  faid  that  this  difference  had  beea.  often  adjudged  good.  Sid.  279.  pi.  6.  Pafch.  1%  Car.  2* 
B*  R.  in  cafe  of  How  v.  Norton. 

•[272] 

Whfre  aa  [6.  The  feime  law  h  of  a  promife  of  payment  oi  moncj  upon  an 

obligation  obUgaiioti^  without  a  new  confideration,  as  for  forbearance  or  fuch 

no  adlion  *  ^^^*^>  ^7  which  he  might  have  an  aftion  upon  the  collateral  pro- 

lics  on  a  mife.    Mich.  1 7  Jac.  B.  Per  curiam.] 

promife  to 

pay  the  money,  becaufe  the  debt  is  due  upon  the  obligation.  Agreed  per  cur.  Hntt.  ^5.-  .Bat 
Cro.  £.  240.  pL  12.  Trin.  33  £liz.  B.  R.  fays  it  was  agreed  by  all  the  juftices,  that  if  onebe  bouod 
in  an  obligation,  and  afterwards  promifes  to  pay  the  money,  afTumpGt  lies  upon  this  promife.  Adibvooke 
V.  Snape.  It  will  not  lie  for  that  money,  unlefs  there  is  a  collateral  promife.     Browtii.  14.         ■ 

Le.  293.  pL  401.  S.  P.  Arg,    ■     '    Cro.  J.  668.  in  pi.  5.  S.  P.  admitted  therein  »no(c  of  tbeit- 

portcr. S.  P.  pt-r  cur.     Cro.  J.  598.  Mich.  18  Jac.  B.  R.  in  pi.  21. 

In  cafe  of  rent^  or  debt  by  fpecialCy,  aflumpfit  will  not  lie,  unlefs  it  ht  for  forhearance  of  the  pff: 
mer.t  afcr  it  h  due  j  per  Holt  Ch.  J.     X2  Mod.  511.  Pafch.   1 3  W.  3. 

The  plain-  [7.  In  an  aftion  upon  the  cafe  upon  a  promife,  if  the  plaintiff 
llnd^tothe  ^'^''^'"■^'^  ^^^^  '^^  defendant,  22  Martii  6  Car.  in  confideration  .xkA 
defendant  the  pLii  fit  iffy  at  the  requefl  of  the  defendant  ^  luould  permit  the  defend^ 
for  a  year,  ant  to  have  and  enjoy  certain  lands ^  &c.  from  the  25  th  of  March  after 
fiderTtion*  for  one  year,  the  defendant  in  confideration  thereof,  £d  affume  to 
thcrct>f  the  pciy  to  the  plaintiff  5  1.  at  Michaelmas  afier^  aiyl  avers,  that  the 
^'r^m  w  fo  «iefendant  did  enjoy  it  for  one  year,  yet  the  defendant  had  not  pail 
^payprofrma  ^^  S^*  according  to  his  promife  •,  in  this  cafe  the  adion  lies  \  for 
trrrapra-  though  tliis  be  an  agreement,  and  may  amount  to  a  leafe,  yet 
"^tnTytVe^*  when  an  exprefs  promife  is  laid,  the  adionlies;  and  it  may  k 
Z^r^oU  ^^^ewn  in  evidence,  that  this  wasreferved  upon  a  leafe  upon  non- 
>ii  the        aflumpfit  pleaded.  P.  9  Car.  B.  R.  between  Potter  and  Fi-etch- 

13  BR, 
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BH,  adjudged  upon  a  demurrer.     Intratur  Hill.    8  Car.   Rot.  ^ouit  (ab. 

42«J  "     ,  hum)  held    . 

thatafTump- 
ik  Iks;  for  it  is  not  m  renti  but  a  fum  in  grofs  \  and  judgment  for  the  pJalntiff;  but  afterwards  the  * 

judgment  wa«  rererfed.     Cro.  £.  7S6.  pi.  25.  Mich.  42  Sc  ^3  £liz.  Symcock  v.  Payn. S.  C. 

died  Win.  1 5.  to  have  been  reverfed  in  the  exchequer  chamber,  and  that  it  was  there  laid  to  be  a  rent, 
lb  that  debt  lies,  and  not  an  aAion  on  the  cafe. 

In  ca/f,  upon  a  promife  to  pay  10 1.  in  cocfideratton  that  the  plaintiff  had  licenfed  and  permitted  the 
itfeadant  t9  enjoy  fucb  la  fids  j  it  was  moved  in  an  eft  of  judgment  that  the  iicenfe  and  permiffion  here 
amoont  to  a  demife,  and  therefore  debt  ought  to  have  been  brought,  and  not  cafe.  Per  Hale  Ch.  B. 
this  Iicenfe  and  pern^iflioa  does  amcunt  to  a  Uaje^  upon  which  an  a^ion  upon  the  cafe  does  not  lie  with- 
ootexprefspromiCe ;  but  upon  an  exprefs  promife  to  pay  rent,  cale  will  well  lie  j  and  fo  it  has  been  ad- 
jwiged  ;  for  it  may  be  the  promiie  was  the  ground  of  the  leafe  and  refervation.  And  here  we  are  after  a 
vcrdi^  which  has  found  the  promife,  io  that  we  are  to  prefume  there  was  an  exprefs  promife  to  pay  i^ 
fliDch  money,  in  confideration  that  the  plaintiff  would  adroit  him  to  enjoy  the  land.  Sed  adjornatur.-^ 
Hard.  366.  Pafch.  16  Car.  2.  in  the  exchequer.     Sir  John  Trevor  v.  Roberts. 

In  an  adion  upon  the  cafe,  in  confideratjon  the  piaintiif  permitteret  the  defendant  to  •ctvtj  and  enjam 
Unds  until  a  future  day,  to  pay  15/.  It  was  moved  in  arreft  of  judgmdit  that  this  is  a  leale,  and  not  a 
bare  promife,  and  the  defendant  had  been  nonfuited  twice  upon  this  point.  Sed  non  allocatur  \  for  it 
Aall  now  be  intended  an  aShtal  promife^  and  therefore  though  indeb.  will  not  tie  on  fuch  permiAiun,  yet 
•n  an  a^ual  promife  aifompfit  will ;  fo  judgment  for  the  plaintiff^  nifi*  3  Keb.  357,  pi.  i6i  Mich. 
16  Car.  2.  B.  R.  Stroud  v.  Hopkins. 

[81  In  an  aft  ion  upon  the  cafe  upon  a  promife j  if  the  plaint  iff  de* 
dares  that  J,  S.  was  poflefled  of  land,  ice,  and  by  indenture  de^^ 
mifed  it  to  the  defendant  from  25  of  MTLVchfor^ve  years,  rendering 
22 1,  rent  per  annum  at  the  four  ufual  feafts  \  and  after  the  end  of 
the  five  years,  he  [J.  S.]  being  dead,  and  the  plaintiff  his  executor,  viz. 
I  May  after  the  end  of  the  leafe,  which  was  at  Lady-day  before, 
there  was  a  difcourfe  between  the  plaint ff  and  defendant  as  to  the  en*  f  273  3 
jnying  it  for  p  year  longer^  from  Lady-day  before  ;,  attd  thereupon, 
in  conftderation  that  the  plaint  ff  would  deduft,  and  defalk  to  the  de- 
ftndant  ^L  10  s,  of  the  rent  of  22h  for  a  quarter  of  a  year  for 
the  premi{es,  and  would  agree  with  the  defendant  that  the  defendant 
fbould  ho'Oe  the  premifesfor  a  year  from  the  Lady^y  before,  as  in 
the  faid  indenture  was  exprefled,  the  defendant  did  prcjinife  to  pay 
(deducing  and  defalking  5L  los.  of  the  faid  rent  of  22I.)  the  re^ 
ftdue  of  the  faid  rent  of  22 1.  This  aftion  upon  the  cafe  lies,  though 
this  is  called  a  rent,  and  the  refidue  of  the  faid  rent  of  22  1.  and 
refers  to  die  indenture ;  for  this  is  an  exprefs  promife,  and  if  it 
was  only  a  promife  in  law  upon  the  agreement,  this  might  be 
ihewn  in  evidence.  Pafch.  9  Car.  B.  R.  between  Rownceval 
AND  Lane^  adjudged  ;  this  being  moved  by  myfelf  in  arreft  of  , 
judgment,  after  verdift  for  the  plaintiff.] 

[9.  In  an  aft  ion  upon  the  cafe,  if  the  plaintiff  declares  that  ♦  jo.  319. 
whereas  the  defendant  was  indebted  to  him  in  9  /.   10  x.  for  rent  of  P*-.  '•  S.  c. 
certain  land,  the  defendant  ig  confideration  thereof  did  promife  to  cll^^fhat^  • 
pay  if ;  in  this  cafe  the  aftion  does  not  lie,  becaufe  it  appears  that  upon  a  real 
t^is  is  for  rent,  and  there  was  no  other  promife  than  what  the  real  contraA,  ai 
iS^traft  amounted  to  upon  the  making  of  the  leafe,  and  it  does    "  ^  ^^^^^ 
nl»t  appear  wlather  the  rent  was  for  life  in  fee,  or  for  years ;  fo  lion  on  the 
that  it  might  be  inffe,  or  for  life,  for  which  no  aftion  of  debt  lies,  '^^^'^y^K 
Hill.  9  Car.  B.  R.  between  *  Bret  and  Read,  adjudged  per  1).  thaebea 
curiam  j  this  being  moved  in  arreft  of  judgment  after  a  verdift  fpeaai  aj^ 
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J^t  for    fOT  the  pbintifF.    Intr.  Trin,  9  Car.  Rot,  644.  Hub.  Rep.  cafe 

ie^nsotiwr-   3^5'   bctWCCn  f  GrEEN  AND  HARRINGTON.] 

wife.  —— - 

Cro.  C.  343.  pi.  7*  S,  C.  and  per  tot.  car.  the  adion  does  not  lie  upon  the  general  pvwniiir;   bvCif 

he  had  alleged  diat  in  confideration  be  (tion!^  ferhiar  the  paymittt  tiUjucb  a  day,  or  upon  jiuh  Jfte^ 
cenjideration^  then  the  adion  would  lie  \  and  adjudged  for  Cnc  defendant.-l—>Wh^«  there  ia  aa  ajfuns^ 
*infaQ  btfidci  tbt  ferjonal  itmtr&B  upon  the  ieaje,  a^ion  upon  the  cafe  on  iuckaflumpfitia  maifituoabki. 
per  Jones  Sc  Berkley  J.     Jo.  365.  Mich.  9  Car.  B.  R.  in  pt.  i. 
t  Sec  pi.  5. 

Cro.  cr  j|io.  In  an  aftion  upon  the  ca/e^  if  the  plaintiff  declares  that 

s!  C.'^tbc'  *^  ^5  Martii,  in  corifideration  that  the  plaintiffs  at  the  inftanoc 

deftndaAt  and  requeft  of  the  defendant,  demitteret  to  the  defendant  certain 

pfiadeda  Jands  for  three  years  then  next  enfuing,  and^r  thf  yearly  rent  of 

of 'Seftid  .  ^5  '•  P^  ^^^^'  ^^  ^^  P^'^  ^^  Michaelmas  and  Lady-day  by  equal 
r*  ■^-i  i^  portions.  The  defendant  did  ajfume  and  promife  /d  pay  the  faU 
(•)  Fol.  $.  (*)  yearly  rent  during  the  term  at  the  faid  feafts  for  the  faid  lands 
'  -  — ^  and  avers  m  fad  that  he  afterwards,  viz.  the  faid  25  Martii,  did 
j*"  *,r  ,57  demife  the  faid  land  to  the  defendant  in  forma  praedicta,  and  that 
feaftifor  the  defettdant  did  enjoy  the  faid  land  for  all  the  faid  term,  and  yet 
wA/VA  the  the  defendant  had  not  paid  the  faid  25 1.  yearly  at  the  faid  feafts 
affigned^tnd  ^^^  ^^^  ^^^^  lands,  amounting  in  toto  to  75  1.  for  which  he 
that  the  brought  his  aflion  ;  to  which  the  defendant  pleads,  that  before 
cc*'^d  V^'  this  leafe  was  made,  one  W.  L.  was  feifed  of  tfie  premifcs  in  fee, 
of }  but  upon  ^"^  derives  an  eftatc  for  life  from  him  to  A.  who  married  with 
imicitwas    the  plaintiff;  and  that  the  plaintiff  being  feifed  in  the  right  of 

thcptafntiff-  ^'  ^"^^^^  ^^^  '^^^*  furrendercd  to  him  in  the  reverfion  before 
and  upon  '  ^bc  aftion  brought  j  and  thereupon  the  plaintiff  traverfcs  the 
motion  that' furrcnder,  and  this  found  by  the  jury  againft  the  defendant; 
IIm  ^iw^**  ^"^  though  it  was  moved  in  arreft  of  judgment  that'  the  aftion 
it  being'  did  not  lie,  becaufe  it  is  grounded  upon  a  real  contract,  yet  it 
grounded  was  adjudged  that  the  aftion  did  lie,  becaufe  it  appears  upon  the 
Jwv3  pro!''  whole  dechration,*.  that  it  was  intended  by  the  parties  that  a  Itafe 
tnife  in  a  Jhould  be  iftnde,  and  a  rent  referved^  and  for  the  better  fecurity  of 
'^^^  ^*"V.  .  the  payment  thereof  according  to  the  refervation,  that  the^kfir 
real  con-'^  Jhould  have  his  remedy  for  it  by  action  of  debt  upon  the  rtfcr^fatkn^ 
traft  being    or  aBlon  Upon  this  collateral  promife  at  his  eleElion ;  and  this  being 

executed,       ^^  original  intent,  the  mahtw  of  this  leafed  thouch  real,  w/7/  fKt 

the  amimp.    ^,  .?•//  7  r  ^ 

fit  being        ^^^'^  aivay  this  collateral  promife y  as  a  man  may  covenant  to  accept 

jnercly  per-  a  leaf  under  a  certain  renty  and  to  pay  the  rent  acccrding  to  the  n* 

tc^mln^^'^'  ^^''^^^^^"^  for  they  are  two  things  j  and  fo  here  tlie  promife  of 

anT*tht  *  payment  is  a  thing  collateral  to  the  refervation,  the  which  will 

rent  being  Continue  though  tlie  leffee  affigns  over,  and  the  IcHbr  accepts  the 

lalon'nis  ^^^^  ^^^^  ^'^^  affignee  being   collateral.     Mich.  1 1  Car.  B.  R. 

not  for  the  between  AcTON  AND  Symons,  per  tot*- curiam,  prxter  Crook, 

jjon-pay-  adjudged*,  this  being  moved  in  arreft  of  judgment,  I  myfelf  bc- 

ftf^BlitT  ^"8  ^^  concilio  querentis,  intrat.  Mich.  10  Car.  Rot*  83.] 

jufticcs  con- 
ceived the  adion  lies,  becaufe  it  is  a  collateral  and  abfifute  prcmife ;  but  if  it  had  been  an  mp/ifd^tO' 
xnJfc,  [as  upon  ajale  of  gcothy  Gfc .)  then  this  afliuii  would  not  lie ;  but  here  is  an  exprcf«  apd  diicft 
promife  iil)rgcd>  which  is  in  a  icanner  confeifcd  by  the  defendant  by  his  plea  in  bar,  aud  tberefme  the 
»Aion  licft  j  but  Crooke  J.  doabced  thereof,  becaufe  it  is  a  perional  contrad^   which  ia  dettrmiocd  by 

tho 
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€he  tnikifli  tbe  leafe ;  for  it  b  in  vain  to  have  ;in  aiTumpfit  where  he  may  bnng  debt  00  the  leafe,  an4 
thereby  recover  debt  and  damages  for  the  forbearance ;  becaufc  ley  gager  lies  not  in  this  adion,  and 
then  there  is  no  caufe  to  hawe  it*  Jo.  364*  pi.  i.  S.  C.  accotdinglyy  and  that  judgment  was 

•  given  for  the  plalntl^'j  but  Ciookc  continued  ilrongly  in  his  former  opinion.  S«  C  cited  Arg* 

3  Mod.  73. 

[II.  In  anaftion  upon  the  cafe^  If  the  plaintifF  declares,  that  Onan^r- 
hc  and  the  defendant  accounted  together  for  the  arrears  of  a  certain  ^ountmadt 
rentf  rcferved  upon  a  leafe  of  certain  land,  and  upon  this  ac-  ia„Mord  and 
dount,  the  defendant  was  found  in  afrear  10/.  and  thereupon  did  tenant,  it 
promife  to  pay  it^  and  for  non-payment  the  a£Hon  is  brought,  tliis  !P^^^# 
ai£Hoa  lies  ;  for  this  lies  in  account,  and  upon  the  account  this  is  ^^,  ^^  ^*. 
made  a  perfottal  debt^  and  a  man  may  make  an  exprefs  promife  for  rearj  which 
payment  of  a  rent,  and  yet  (hall  have  an  aftion  of  debt  for  the  ^*J^JJ^"/ 
jei)t  alfo.     Pafch.  14  Car.  B.  R.  between  Luther  and  Malyn,  pa^.    Tht 
per  curiam ;  though  it  was  faid,  that  it  had  been  adjudged  con-  Undhrd 
tra' twice  in  B.  in  the  fame  term,  and  it  had'  been  adjudged  Jf^'^^'^J" 
in  B.  R«  e  contra  afterwards,  fcil.  that  the  adtion  does  not  lie.]     tafi «« this 

fromife,  and 
had  a  verdiA*  On  motion  in  arreft  of  judgment,  the  court  faid,  that  cafe  lies  not  for  rent  alone 
due  upon  a  real  contrad,  but  for  rent  with  other  things  it  lies^bn  ftayed  judgment,  no  new  coi^ 
i!deration  appearing  to  ground  this  promife  upon,  but  only  the  old  conjideratkn  of  h%o  for  payment  o/* 
the  rent ,  on  which  cafe  lies  not,  becaufe  it  is  'ta  the  realty.  Sty.  131.  Aflch.  24  Car.  B«  i%,  Ayic 
T*  Sils. 

12.  A.  was  poflefled  of  a  leafe  for  fears  of  land  on  which  a  rent 
was  rcferved,  (the  inheritance  whereof  was  in  the  plaintiiPs  wife.) 
B.  the  defendant,  in  confideration  the  plaintijf  would  pi'ocure  A.  to 
dBign  the  leafe  to  him^  promifed  to  pay  the  rent  to  the  plaintifF 
ior  the  refidue  of  the  term.  It  was  objefted,  that  in  this  cafe  the 
a£lxon  did  not  lie,  becaufe  the  plaintift'  might  have  a  higher  re- 
medy for  the  rent,  either  by  aftion  of  debt,  or  by  diftrel"s  5  but 
adjudged  that  the  a£tion  lay,  becaufe  by' this  promife  an  aElion  is 
given  to  the  hufhand  alone  in  his  o^vn  rights  whereas  the  rent  in  its 
nature  is  due  to  him  in  right  of  his  ^fe,  and  to  be  paid  for  the 
land  \  but  upon  this,  aflumpfit  is  payable  to  the  petfon  of  the 
Jiuiband.  Le»  43.  ph  55*  Mich.  28  &  29  £liz.  C.  B.  Carter's 
cafe. 

13.  Aflumpfit,  m  confideiFation  that  the  defendant  might  have 
and  enjoy  quietly  fuch  a  park  for  3  yearsy  he  promifed  to  pay  100  K 
Adjudged  tliat  the  aftion  well  lay,  becaufe  it  ivas  hut  in  nature  of 
rent.  Cro.  C.  343.  pi.  7.  cited  arg.  as  17  Jac.  Sir  George 
Mansell's  case  ;  and  the  court  faid,  that  the  cafe  cited  may  be 
good  law ;  for  it  is  a  fpecial  promife  to  permit  him  to  enjoy. 

14.  Affiimpfit,  for  that  the  plaintiff  had  let  to  the  defendant  a  [   5175   J 
tuarehoufe  in  the  parifh  of  D.  the  defendant  promifed  to  p^y  him, 

every  week  he  occupied  //,  8x.  and  alleged,  he,  occupied  it  27  weeks. 
The  whole  court  agreed  that,  for  rent  referred  upon  a  leafe,  af- 
fumption  lies  not  ;  but  this  is  not  a  leafe,  but  a  promife  that  as  long 
as  he^  permitted  him  to  occupy  the  warehoufe,  he  would  pay  for 
it ;  fo  that  the  aftion  lies,  and  judgment  for  the  plaintiff.  Cro. 
J.  598.  pi.  21.  Mich.   18  Jac,  B.  R.  Dartnoll  v.  Morgan. 

15.  Affumpfit,  in  confideration  the  plaintiff  would  permit  the  Sid.  179.  pi. 
Pendant  to  enjoy  fuch  latids,  to  pay  him  quantum  meruit ;    and  6.  S.  C. 

X4  counted  ^»^^°^'-«^ 
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ftate  it  on  countcd  that  he  permitted  him  to  enjoy  3  years,  and  that  it  was 
a  promifc  worth  lol.  pcr  ann.  After  verdift  for  the  plaintiff,  it  was  moved 
tum*m«uU  *"  ^^^^^  of  judgment,  firft,  that  it  do^s  not  appear  that  plaimif 
but  that  he'  ^^^  title  to  the  land.  2dly,  If  he  has,  debt  lies,  and  not  diis 
promifcd  to  jidion.  But  curia  contra  in  both,  and  gave  judgment  for  the 
^CaTc'r^  plaintiff.  Lev.  179.  Pafch.  18  Car.  2.  B.  R,  Grubhwn  How  v, 
tain  rent.]     Norton. 

— »  Keb. 

S.  6.  C«   according  to  Ler.  and  held  that  an  a^al  promife  in  fach  caie  ia  fofficient  caule  of  a6BflD) 

and  judgment  for  theplaintiff,  ni/i,  Arc. 

Sld.313.1jl.  16.  A.  promifcd  B.  that  ifB.  would  permit  A,  to  enjcj  ahmfe  n 

'd^'ud'*  ^*  ^*  (^^  former  tenant,  under  whom  A.  pretended  title  to  it) 

ment  for  ^/V/,  to  become  his  Hfnattt  as  J.  S.  waSj  and  to  pay  the  arrears.    Thi$ 

Ae  plain-  is  an  exprefs  promife,  and  aflumpfit  lies  upon  it  to  pay  the  grow- 

iCcbTTsi?    *"S  ^^^^*    ^^'  ^^4'  ^^^'  '8  &  19  Car.  2.  B.  R.  Chapman  t« 
pi.  JO.  s.c.  Southwick. 

adjudged  for 

the  plaintiff,  nifi,  &c.  If  one  grants  his  land   for  a  year,  tod  the  other  agrees  to  pay  (b 

much  for  it,  this  ts  a  fum  in  grof»,  for  which  an  indebiutus  lies.     Shaw.  36.  laid,  in  Trio.' 
S  W.  &  M. 

S.  P.  as  to  17.  In  a£lion  fur  Ic  cafe,  on  promife  by  the  defendant  to  paj 
ence  be^"  ''^"^  ^^  confidcration  that  the  plaintiff  would  demife  a  houfe  to 
tweenafpe.  him,  and  for  rent  arrear  the  plaintiff  brought  this  a^lion;  to 
*j*J  P^o^Jfe  which  the  defendant  demurred,  becaufe  he  may  diflrain,  or  have 
inife  inTaw.  ^^^^*  ^"t^>  pcr  cur.  this  being  an  exprefs  and  mutual  prcmi/ey  an 
Sty.  4.63.  aft  ion  well  lieth  5  contra  of  ;\  promife  in  law  on  the  implied  con- 
b^'r  it^^'  ^''^^  >  and  judgment  pro  plaintiff.  2  Keb.  291.  pi.  7a.  Mich, 
▼.  BhcJc^"  19  Car.  2.  B,  R.  Freeman  v.  Bowman, 
moic. 

18.  Indeb.  affump.yir  tithes  fold     Baldwin  moved  in  arreft  of 

•judgment,  that  this  founds  in  the  realty,  and  fo  an  aftion  of  the 

cafe  will  not  lie.     But  per  curiam,  it  is  well  enough ;  for  this 

(hall  not  be  intended  a  /tvz/I' of  tithes,  but  a  f ale  of  tithes ^     Frcenu 

Rep.  234.  pi.  242.  Mich.  1677.  Anon. 

3  Mod.  73.        I  p.  Affumpfit,  in  confidcration  the  defendant  hzd  furrenJered 

Bddh"m        ^  copyhold  cftate  to  the  plaintiff,  and  that  the  plaintiff  HjiMmld permit 

S.  C.  ad-      ^"'^  ^0  enjoy  it  from  10  Aug.   isfc.  to  the  jfl  of  May  following,  b 

judged  for     promifcd  to  pay  to  the  plaintiff  50 1.     The   defendant  demurred, 

the  plaintiff;  £qj  ^j^jj^  ^j^-^  -^  ^  ^^^^^  ^^^  ^  ^^^^^  f^^.  ^j^ich  debt  lies,  and  not 

affumpfit.     But  adjudged  per  tot.  cur.  after  time  taken  to  confi- 
der  of  it,  that  the  adtion  lies ;  for  this  fhajl  be  intended  an  ex- 
prefs promife,  and  not  a  promife  in  law,  arifing  upon  the  con- 
traft  J  and  if  non  affumpfit  had  been  pleaded,  inftead  of  demur- 
ring to  it,  the  plaintiff  muit  have  proved  an  exprefs  promife  •, 
which  being  collateral,  and  qiiafi   a  fpecial  agreement  to  pay  the 
rent,  and  of  the  fame   effedl  as  an  exprefs  covenant  in  deed* 
3  Lev.  150.  Trin.  34  Car.  2.  C.  B.' Johnfon  v.  May. 
li^ll'y}*        20.  In  adion  fur  cafe,  in  which  the  plaintiff  declared,  that  in 
BcJdhatn',      conftderaiion  that  he  would  permit  defendant  to  occupy  land  of  the 
3.  c.  ad-     plaintiff's  for  one  year,  that  he  would  give  him  for  it  as  much  as  ft 
ihcliLtiff.  ^^"^  'u^ortL     Pcr  cur.  where  ^  thing  favour?  of  the  realty,  as 

wherj 
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'  where  a  thing  in  certain  is  referred^  the  law  will  not  pennit  an 
zQion  quite  perfonal  to  be  broughtj  but  will  reftrain  the  perfon  to 
^1$  proper  a^ion,  without  confounding  of  them  j  but  here,  if 
this  action  docs  not  lie,  the  party  (hall  be  without  remedy,  which 
the  law  will  not  permit,  for  an  aftion  of  debt  does  not  //V,  becaufe 
it  is  uncertairty  andfo  there  can  be  no  dijlrefsj  becaufe  there  is  no  rent ; 
wherefore  this  aflion  is  well  brought ;  and  judgment  was  granted 
for  the  plaintiff,  una  voce.  Skin.  238.  242.  Mich,  i  Jac.  2« 
B.  'R.  Mafon  and  Wclland- 

21.  In  a  fpecial  aiTumpfit  the  plaintiff  declared,  that  nvhereas  6  Mo4.a65« 
JD.  had  a  rent^harge  ifiuing  out  of  the  defendant's  lands ^  the  de-  Strong  »• 
fendant,  in  conftderation  he  would  fave  him  harmlefs  from  all  moleJla~  ^^^  5*  ^^ 
tifm  by  D.  promifed  to  pay  the  plainti£F  fo  much.     Upon  non  af-  accordingly^ 
fumpfit  pleaded,  the  plaintiff  had  a  verdift,  but  judgment  was  *"**  ^^^.  . 
arrefted,  becaufe  the  rent-charge  was  granted  to  D:  and  not  to  the  verdia 
the  plaintiff,  and  that  there  was  no  room  to  imagine  an  ajfignment^  did  not  one 
ifr  that  the  rent  did  not  continue  in  D.  and  if  fo,  then  the  defendant  ^^^^^  °^ 
was  .to  pay  the  plaintiff  for  not  doing  that  which  he  had  no  right  tion  ;  but 
tQ  dPf  which  is  nudum paBum^  and  no  cdniideration.    i  Ssdk.  364.  aherwife  \t 
j>I.  4.  Mich.  4  Ann,  B.  R.  Courtney  v.  Strong.  ^^t^ZF 

feared  that  the  rent  b/id  been  offipied  to  C,     2  Ld*  Raym.  Rep.  1217.  S.  C.  accordiji|ifl|^ 


(P)     Upon  an  Aflumpfit.     In  what  Cafe  it  lies. 

[i.  TF  one  promife  to  bmld  a  mill  or  houfe  for  me,  within  a  cer-  •  Br.  Ae- 
*  tain  time,  if  he  d^  not  do  it,  no  aftion  lies  for  it,  unkfs  ^j^  ^"J  ** 
a  confideration  he  alleged  for  it ;  otherwife  it  founds  merely  in  cove^  7%.  cites 
nanty*  2XiA  is  nudum  paftum.     2  H.  4.  34.  11  H.  4.  33.  19  H.  s.  c.  by 
6.  49.    20  H.  6.  34.   contra  14  H.  7.  A<S;iion  fur  le  Cafe  -45.  T'^^gy. 
*"2i  H.  7.  41.  contra  f  3  H.  6.  36.  %  14  H.  6.  18.  b.]  Aaion  fur 

le  Cafe,  pL 
7.  Cit«tS.  C— Br.  Contrad,  pi.  5.  cites  S.  C.-* t  S.  P.  Br.  AAIon  fur  le  Ca(e»  pi.  69.  cites  S.  C* 
that  afUonon  the  caft  lies ;  plT  Jane  Ch.  J.  and  P^on  J.— S.  P.  Br.  A^on  fur  le  Cafe,  pi.  a6.  citei 
1  H.  4.  3  &  4.  Bat  contra  at  another  day  and  in  the  time  of  H.  7.  upon  aflumpiit.'-'S.  P.  Br* 
Aftioo  fuple  Cafe,  pi.  40.  cites  ii  H.  4.  33.  And  Brooke  favs  it  feems  to  be  good  law  at  this  day; 
for  the  oSHgh  upon  the  cafe  which  fhall  be  brought  upon  aifumpfit,  fhall  be  brought,  that  for  Jucb  afum 
«/*  monev  to  him  paid.  Sec.  the  defendant  frctnijfd,  Sec.  and  in  this  c  jfc  theie  is  fuppo(ed  no  fum  of  mo- 
ney $  therefore  it  is  nudum  paRum,  Sec. But  Ibid.  pi.  31,  cites  3  H.  4.  3.  contra,  that  of  cc» 

tenant  hypard,  a^ion  upon  the  cafe  lies  for  the  non-feafanre.  So  Ibid.  pi.  69.  cires  14  H.  6« 

1 1. •—So  Br.  Difceit,  pi.  2.  cites  zo  H.  6.  34.  if  he  bai  not fpecx&lty  to  have  aftioa  of  covenant.— •—- 
Br.  A€tiop  fur  le  Cafe,  pi.  10.  cites  S.  C. 
KeJlw.  50.  a.  pi.  4.  Pafch.  18  H.  7.  Anon.  S.P.  without  mentioning  any  thing  of  a  confideration  { 

and  fays  that  it  founds  only  in  covenant. Keilw.7S.  in  pi.  25.  Mich.  11  H.  7.  that  if  I  had  paid  the 

srorkmao  zo  1.  for  doing  his  work,  I  may  have  adtion  on  the  cafe,  though  it  founds  only  in  covenant^ 
and  that  without  payment  of  money  there  is  no  remedy  j  per  Frowike  Ch.  J.  in  pi.  25. 

[2.  If  a  carpenter  promifes/^  repair  my  houfe  before  a  certain 
iayy  if  he  does  not  do  it,  by  which  my  houfe  falls^  I  ihall  have  an 
jiftion  upon  the  cafe.     19  H.  6.  49.  b.] 

[3.  If  a  carpenter  undertakes  to  build  a  houfe  for  me,  if  he  does  it  S.  P.  Br. 
illy  an  a£lion  upon  the  cafe  lies  againft  him.]  k  Crfe  ^"i 

69.  cites  14  H.  6.  18.  Of  covenant  not  dene,  a  man  fhalt  not  have  a£Hon  npoo  the  cafe,  but  of 

C(»venant  iltdone  adion  upon  the  cafe  lies,  per  Martin  ;  but  per  Babb.  and  Cockein,  it  is  all  one ;  and 
if  tbcrt  bf  no  fpeciaity  aQion  upon  the  cafe  lies  ia  the  o&e  cafe  and  the  other  clearly  j  aad  fo  it  is  ufad 


1     _ 


S.  p.  Br. 

ilAion  6ir     ha 


Jl77  aftfO«»  [of  AfiUmpirrt.] 

at  this  day  in  V^R*  mi  in  LOBdoii.    Br#  A^ioa  far  le  Cife,  ^«  7*  cittt  3  H*  9*  ifr  Mil 

75.  Mich.  21  U.  7*  in  pi.  26.  S.  P.  accordingly  by  FrowikeCh.  J« 

[^4,  If  there  be  a  bargain  between  two,  that  the  oncjhal/  many 
the  daughter  of  the  other,  and  that  the  other  Jhall  infeoff  him  and 
the  daughter  J  if  he  marries  his  daughter  to  another^  no  adtion  upon 
the  cafe  lies  for  want  of  conjideration.     7  H.  6.  i.J 

[5.  If  a  farrier  takes  upon  him  to  cure  my  horfe  that  is  graTClfed 
in  his  feet,  and  after  ita  negiigenier  isf  improvide  heals  the  {aid 
horfe  that  he  dies,  an  aftion  upon  the  cafe  lies  upon  this  matter^ 
without  alleging  any  con/idcration  ;  for  hu  negligence  is  the  caufe 
fLi6.&.c,  of  the  a6lion,  and  not  the  afTumpfit.  Trin.  39  Eliz*  B.  R.  be- 
tween Powtuary  and  Walton.] 

[6.  If  I  retain  a  man  of  the  law  to  be  of  my  counfel  at  Guild- 
1  in  London  fuch  a  day,  at  which  day  he  does  noi  come^  hf 
l^?6tei?t   which  my  caufe  is  hjl^  I  fliall  have  a  writ  of  difceit  againft  hmu 
H*6.  18.     20  H.  6.  34.  b.3 

PferPaftoa. 

See  (P.  t>}  pU  IT.  S.  C. 

S*  P»  Br.  [7.  If  a  man  of  tbe  law  for  a  certain  fuih  promifes  to  he  of  At 
kCaft  ^'k  ^'^'if^  ^^  another,  and  to  obtain  fuch  a  manor  for  him,  if  he  y(h 
J08.  eWf  luntarily  breaks  his  aflumplit,  viz.  hy  difcoveriug  his  couffel  to  ano» 
>  I  H.  6,  ther,  by  which  be  does  pot  obtain  the  manor,,  this  a£Hon  lies  againft 
«;«"!*,  him.     II  H,  6.  18.  24- 55-3 

JbetL's  his  cvidgnce  tt  hm,  and  does  net  retain  bim,  and  he  difcoven  ut  fopra.     And  if  be  A>e»]tf9  e»* 
4eJT0ur,  and  cannot  purchife,  then  aAion  upon  the  (afe  does  not  lie.  See  (P.  b)  pi.  9.  S.  C* 

Affamp&if  ftc.  in  which  the  plaintiff  declared,  that  in  confiderMion,!  &C.  be  (die  deiintdafr)  ff»> 
mifrd  t^turcbajefucb  lands  at  tbe  beft  rate  be  could,  and  ai&gncd  the  #reach  that  he  bad  not  puichaM 
tbe  lands.  Upon  a  demurrer  to  this  declaration,  it  was  held  an  afp^lutt  protmfe\  but  Fofter  Cb*  J* 
%  coatnu     Tbe  plaintiif  bad  judgment.     Lev.  3.  Mich,  it  Car.  2^  B.  R.  Day  v»  Webb. 

S*P.  Br.  fg.  The  law  would  be  the  fame f  if  he  had  dom  his  endeavours  ts:^ 

leCi2?,pL   obtninit,  ^rr^I/f/J  hehad  w/>r^/j'A!?«/jrfi62«j/^^to  obtain  it.  iiIL(!^ 

loS. cites  11    l8»   5^0 
H.  6.  18. 

^.  P.  Br.  [9-  If  a  man  bargains  and  fells  lands  fiff  a  certain  fum,  W 

Aftion  fur  promifes  to  procure  certain   men  to   releafe  to  \iijs\j  if  he  does  not 

Cq.^cUcs'*^  perform  it,  an  adion  upon  the  cafe  lies  agaiiift  him.     14  H.  6* 

s.'c.'ac-  18.  b.] 

ingly,  by 

June  Cb.  J.  and  Pafton  J. 

Br.Dircett,       [lo.  [5///]  if  a  matt  fells  lands  to  another  for  a  certain  fum, 

|l.  a.  cites  jnd  promifes  to  infeoff  him  of  the  land  within  a  certain  time,  if  hc 

fecmsby  the  ^^^^  ^^^  infcofFhim,  but  iffeoffs  amtherj  an  adion  upon  the  cafe 

argument  lics  againft  him  for  the  difceit.     20  H.  6.  34.  j 

that  adion 

upon  the  cafe  will  lie  upon  this  aflumpiit,  \t  he  hat  not  fpedaUy  to  have  adioa  of  covenattC*—— Bb 

A^ion  fur  le  CaTe,  pi.  10.  cites  S.  C.  bat  fays  this  caie'is  not  adjudged^. 

S.  P«  Br.  [11.  So  if  in  this  cafe  the  vendor  infiojfs  afiranger,  and  after 

ic  Cafe  pi.  ^\lP^fi^  ^"''»  ^^^^  ^"frff^  ^^^  vendee,  and  tnp  dxffeifee  enters  upoO 

10.  cites      him,  he  (hall  have  dfceit  againft  him.     10  H.  5.  34.  b.J 

S.  C.  but 

Brook  fay^that  :he  cafei^iiot  aijudgcd.-*— Br.  Dirccltj  pi.  u  cites  S»  C. 

[12.  * 


Mitm»  [of  Affampfit.]  ♦  ayt 

f  12.  S9  if  he  had  taken  back  an  eflate  tail  from  the  fcofifee,  end 
Bad  enfe^td  the  vendee^  yet  he  fhould  have  had  a  writ  of  deceit. 
%o  H.  6.  34.  b.] 

*[l3«  Soli  after  the  bargain  he  had  acincnv/edged  ajtatute,  arid  ^'*  Aaioa 
after  enfeoffed  the  bargainee,  the  bargainee  ihould  have  had  a  Xic^citi 
writ  of  deceit  againft  him*     20  H.  6.  35.]  S.  c.  Hue 

difceit  lies  and  not  aftioa  Hpon  the  cafe* 


adjodged*— »->Br.  Difcett,  pi.  2.  cites  S*  C.  See  (G»  c)  pi.  14* 


[15.  [So]  if  a  man  fells  certain  lands  for  a  certain  fum,  and 
promifes  to  enfeoff  him^  if  he  does  not  enfeoff  him,  tljough  he  does 
not  enfeoff  any  other  but  keeps  it  'himfelf,  yet  deceit  lies  againft 
him.    21  H.  7.  41.  per  Fineux.     Contra  20  H.  6.  34.] 

[16.  If  a  man  be  retained  with  me  of  my  counfel  to  buy  the  ma-* 
nor  of  D.  from  J.  S.  and  h.t  falfily  purcbafes  the  manor  to  himfelf^ 
an  a£tion  upon  the  cafe  lies  agamil  him.  16  H.  6*  AfUon  far 
le  Cafe  44.] 

£17.  If  a  man  for  a  certain  fum  undertakes  to  labour  for  me  Br.  Adioa 
V)ith  y.  [to  get"]  a  leafe  for  years  of  certain  lands,  and  he  labours^  ^^  ^^^^ 
with  J.  for  a  \c7ik  for  himfelf  an  a£iion  upon  the  cafe  lies  againft  s.'c/  ^*** 
him  for  this  deceit.     3  H.  7.  14.  curia.] 

[18.  If  a  man  undertakes  to  carry  my  pach-horfe  over  the  river  s.P.  Br. 
Humber  fafely,  but  he  furcharges  his  boat  with  other  goods,  by  Aaioo  iur 
which  means  my pach^horfe pertjhes ;  1  ihall  have  an  aftion  upon  li\\L^ 
the  cafei  though  this  founds  in  covenant.  22  AfT.  41.  adjudged.]  s.c.  and 

/  fee  hen  tint 

be  did  not  count  that  fir  fucb  a  fum  of  montf  the  defendant  prmijed^  &c«     For  it  feems  that  if  he  I»cl0 
the  pack-horfe  Into  the  boat  de  fon  tort  demefne  and  furcharged,  by  which  the  pack*bor(^  periihed^ 
Cbnnpon  tlhtcafe/ksf  and  aifothe  ferry  wageMS  certain.  See  (Z.  b)  pi.  ii.  S.  C. 

[19.  If  a  man  yJ'/fr  certain  cocks  of  hay  in  a  certain  meadow  to 
another  for  a  certain  fum,  and  the  vendee  promlfes  to  carry  them 
away  by  a  certain  time,  and  notwithuanding  the  yendctfuffers'the 
cock  not  carried  away  to  lie  there  to  rot  the  foil  of  the  vendor,  fo 
that  he  lofes  the  profit  of  his  herbage  for  a  time,  he  may  have  an 
a£iion  upon  the  cafe  againft  the  vendee.  13  H.  4.  Aftion  fur  le 
Cafe  48.  admitted  by  iflue.] 

[20.  If  a  man  for  a  good  confideration /^fTpw^j-  by  his  deed  not 
to  do  n  certain  thing,  no  aftion  upon  the  cafe  lies  upon  this  promifc,  «  — [^tiJLi 
bvt  TL 'wxit  of  covenant.  Mich.  i6Jac.  B.  R,  between  Bemish  AND  See  cove-  , 
HiLDERSLT,  adjudged.]  Ts.l:.^'' 

[21.  \i  A,  recovers  a  debt  againf  B*  and  B.  pays  him  the  con^  r     t   * 
demnation,  whereupon  A.  releafes  all  aftions,  executions,  &c.  to  piriV.Bcn* 
B.  by  his  deed,  and  by  the  fame  deed  promifes  that  he  nvill  withdraw  nus  ▼. 
znd  difcharge  all  writs  of  execution  VL^ind  Bi   upon  the  faid  judg-  P"^^*^ 
mcnt  5  yet  no  aftion  upon  the  cafe  lies  upon  this  promife,  be-  judged  per 
caufe  it  is  made  by  deed,  and  fo  he  ought  to  have  a  writ  of  cove-  tot.  cur.  for 
nant.    Mich.  16  Jac.  B.  R,  between  Bemish  and  HiLiiEasLEY,  ^(^^^"' 
adjudged.] 

22. 


279  ^8fOWf  [of  Affumpfit.] 

22.  A  premife  agatnft  a  promife  will  maintain  an  a^ion  upon 
the  cafe,  as  in  confideration  that  you  give  me  i  o  /•  fuch  a  day,  / 
promife  to  give  you  loLfuch  a  4^y  after »  4  Le.  3.  pi.  9.  31  £liz« 
B.  R.  Strangborough  v.  Warner. 

23.  If  one  is  bound  in  an  obligation,  and  afterwards  promifer  /b 
fay  the  money,  afTumpfit  lies  upon  this  promife.  Cro.  £•  2^404 
pi.  12.  Trin.  33  Eliz.  B.  R.  Afhbrookc  v.  Snape, 

*  24.  A .  promifcd  B.  the  moiety  of  the  gain  of  a  voyage  to  be  taken 
by  A.'s  fliip,  and  B.  promifed  A.  in  confideration  thereof  to  be 
at  the  charge  of  tjie  moiety  of  the  lofles.  Affumpfit  lies  for  A. 
:igain(l  B.  on  this  promife  \  and  judgment  for  the  plaintiff,  Bulft« 
20 2*  Pafch,   jojac.  Dockley  v.  Bury. 

25.  Where  exprefs  promife  is,  affumpfit  lies  as  well  as  aceount% 
J  Salk.  9.  pi.  I.  Hill.  2  W.  &  M.  B,  R.  WUkcn  v.  Wilkcn. 


(  Q^)     Confideration.     What  (hall  be  agood  Coa^ 

fideralion.     Confideration  executed. 

[At  what  Time  the  Promife  mufk  be  made  to 

make  it  good,] 

[i.    A   Confideration  altogether  paft  is  not  good.     If  a  man  dif- 
'*^   burfes  feveral  fums  of  money  about  my  bufifiefs  witbout  my 

reqaefi,  and  after  I  fay  to  him  in  confideration  tliat  he  has  dif- 

burfed  the  faid  fums  for  him  [me^]  I  promife  to  pay  to  him  20 1. 

this  is  not  a  good  confideration,  becaufe  it  was  executed  before. 

Pafch.  1 1  Jac.  B.  R.  between  West  and  West.J 
©•  a7».  a.        [2.  If  thefervant  of  A.  be  arrefled  in  Lortdon  for  a  trefpafs,  and 
{Jv.^*  %  &  who  knows  A.  bails  him,  and  after  A.  promifes  him  for  his 

Eli».  Hunt  iriendfliip  tofave  him  harmlefs  of  damage  and  coftsj  &c.  and  after 
V.  Bate.--  J.  S.  is  charged)  yet  this  is  not  a  good  confideration  of'  an  af- 
\  PeriainT  ^^"^P^*^>  becaufe  the  bailing,  which  \««is  the  confideration,  was 
aLe.  225.    paft  and  executed  before.     Dyer,  10  Eliz.  272.] 

in  pi.  286.  ' 

Ow.  144..  cite?  S.  C.  though  the  page  there  ismifprintcd.  S.  C.  cited  %  Bulft.  73.  ■ 

Cro.  C.  409.  pi.  1.  clics  S.  C.  »— >S.  C.  cited  Godb.  32.  in  pK  40. .  S.  C.  cited  2  Le.  225. 

in  pi.  2S6. 


lee  pi.  2.—       [j.  But  othernvife  it  is  if  the  tnaffer  had  reqitefled  him  before  to  he 
?!  p'.  died    ^'^  ^^^  ^^^   fer\"ant,  and   the   bailing   had  been   after.     Dyer, 


Sec 
S. 

YflV.4T.'Il    10  Eliz.  272.] 
For  it  being 

done  at  the  maker's  renxi-iS  ^'^  continuance  of  the  benefit  will  make  the  coniideratjon  good,  add  fo 
the  cafe  in  m)  Eliz,  D.  27c.  iniporis.  Per  Joncb  and  Crooke  J.  Cro.  C.  409.  Trin.  11  Car.  B.  R. 
in  p).  2.        ■     S.  C.  died  Palm.  44.2,  Hob.  io6.  in  pf.  129.  lays  It  was  agreed  that  a  merev6* 

iuntary  courttfy  will  not  have  a  conlideratlon  to  uphold  an  aflumpiit.  But  if  that  courtefy  were  m9ved 
Jy  afi'u  QT  rtquefi  cf  the  party  ttat  p-lifci  the  affumpfit ^  it  will  bind ;  for  the  promife,  though  itfolkiwsy 
IS  not  naked  ;  but  couples  ittclf  with  the  fuit  before  and  the  merits  of  the  party  procured  foy  that  fuit» 
^lUcfa  is  the  ditTerence.     Pafch.  10  Eliz.  D.  272*  taken  in  the  cafe  of  Hunt  v.  Bates. 


Cro.  E.  2^2.  [4.  If  A.  comes  to  B.  and  intreats  him  to  be  bound  in  an  obliga" 
pi.  I.  Sid-  fi0f^  foj  one  of  his  friends,  and  B.  is  contented  at  his  requeft  to 
"^"^  "         be  bound,  and  becomes  bound  accordingly  j  and  after  B.  comes 


aim  V 


to 


aaioniBI  [of  Affumpfit,]  ♦  a8o 

to  A.  and  fays  to  him,  I  was  content  at  your  requeft  lo  be  bound  Woiching  • 
to  fuch  a  one,  &c.  I  hope  you  will  fave  me  harmlefs,  and  A.  fay«  ^^\^^, 
that  he  will,  this  is  a  good  confideration  to  maintain  an  a&iony  eL.  c.  B. 
though  he  was  bound  before,  inafmuch  as  it  was  at  hii  requeft^  Wok-  s*  c.  «fi^  mm. 
THiiJGTON's  cafe  cited  Pafch.  4a  Eliz,  B,  R.  to  be  adjudged.]        tion^wllld^ 

htm  and 
Anderfon  held  that  the  a^ion  did  not  lie  ;  but  afterwards  all  the  court  held  it  a  good  confideiacioo  hf 
reafon  of  the  requeft  precedent ;  and  the  plaintiff  had  judgment.      ■       a  Le.  224.  pi.  2S6«  Sidenham 
V.  Worfington  S.  C.    adjudged  accordingly.  Godb.  31.  pi.  40.  S,  C,  accordingly,  and  atnc 

Ifood  deliberation  adjudged  for  the  plaintiff.  S>  C«  cited  Ow*  144. 

*  f  5.  But  where  a  man  nquefts  anciher  toJoz  thing,  there  after  Nfo.  S6(. 
the  thing  is  performed  it  will  be  tl  g§od  confideration  that  he  has  ?<•  ii97' 
eUme  the  thing  upon  his  requeft ^  [therefore]  he  promifed^  &c.  Trin.  ^^^^^ 
I4  Jac.  Braithwait*s  case  and  Lamp,  my  Reports.]  wVit  s.  c 

held  by  Ni- 
chols, Winch  and  Hobart,  that  the  z€t\on.  well  liw.  ■  Hob.  105,  pi.  1294  S«  C«  adjudged  tbithe 
plalfitifF.     Browni.  7.  S.  C^  adjudged  for  the  plaindff. 

[6.  As  if  a  man  requcfts  another /^  Ai^wr^r  AiV/flrrf<9«,  &c«  Sec  pi.  5. 
and  after  he  does  his  endeavour,  if  the  other  fays  in  cwtfideration  J^tnoa*** 
that  he  has  laboured  for  his  pardon  at  his  own  cods,  he  promifesto  thw. 
fay  himfo  much^  &c.  this  is  a  good  coniideration.     Trin.  14  Jac. 
Braithwait's  cafe  adjudged.] 

(^7.  If   A.   in  confideration  that  B.  has  married  his  daughter  a$  S.P.  ad- 
Air  r^^i/£/?,,promifed  to  pay  him  aol.  this  is  a  good  confideration.  i^s^^  ^^ 

^•^  f-tj*  ^  reverieii  tsk 

Dyer,    10  EllZ.  272.]  error  in  th» 

excheqQei<9 
chamber.  D.  172.  marg.  pi.  32.  cites  Hill.  2  Jac.  B.  R.  Rot.  cxi.  Sandhill  v.  Jenny. «^. Ad- 
judged a  good  confideration,  there  having  been  a  communication  of  the  marriage,  at  the  requc^l  of  the 
defendant  3  for  the  father's  natural  affe^ion  continues,  and  her  advancement  is  fufEcient  caufe  of  th« 
promife.  Cro.  E.  59.  pi.  i.  Trin.  ^9  Elis.  B.  R.  Marih  v.  Kavenford.  ■■  z  Le.  m.  pL  146. 
Marih  v.  Rainsford,  S.  C.  fays,  that  upon  the  communication  the  plaintiff  and  defendant  covld  not 
agree  on  die  days  of  payment;  after  which  the  plaintiff  ftole  away  the  daughter,  and  married  her  with- 
out the  defendant's  knowledge ;  but  afterwards  he  agreed  to  it,  and  in  confideration  of  the  faid  marriage 
promifed  to  give  him  lool.  and  jodgmeat  for  the  plaintiff.  ■  S.  C.  cited  D.  272.  b,  marg.  pi.  32. 
as  adjudged  for  the  plaintiff.  -« 

[8.  If  A.  in  confideration  that  B.  had  bargained  and  fold  to 
him  certain  tuns  of  ftrong  beer,  at  the  requejl  of  A.  affumed  and 
promifed  to  B,  to  pay  to  him  4  /.  for  every  tun  upon  delivery  of  ^O 
tuns  of  ftrong  beer  ^  this  is  a  good  confideration,  though  pad,  be- 
caufe  the  fale  was  at  the  requed  of  him  who  made  the  promife.  ;—  _.'■_  -|^ 
Mich.  12  Jac.  (*)  in  the  exchequer-chamber  between  Field  and  (*)  foi.i2, 
Dale  adjudged.     Quod  vide  Mich.  12  Jac.  B.] 

fp.  If  A,  feifed  of  a  fhop^  bargains  with  B,  to  lea/e  it  to  him  for  All  this 
5  years,  rendering  40/.  rent ;  and  \2d.  of  both  fides  is  given  for  the  done  upon 
peiformance  of  this  agreement ;  and  after^  in  confideration  that  A,  ^ "^'"^^  *^* 
nmll  make  the  leafe  according  to  the  faid  promife^  B.  promifes  to  pay  and  fo  was 
him  30/.  whereupon^  A.  leafes  the  (hop  accordingly,  this  is  a  good  h"t  one  in- 
eonfideration  to  have  aftionyir  the  30  /.  though  there  was  a  perfedl   nient^^jnd 
bargain  before  this  promife  made,  inafmuch  as  the  leafe  tuas  not  thepromifc 
made  according  to  the  promife  [bargain]   before  this  promife  was  go"toi'^ 
made,  PafgL  11.  B.  R,  between  Jone^  andC^ark:,  adjudged.]    2^5*^';*^^* 

tio.  If  5'C. 


was 


«So  t  SftfOlMl  [6{  Aj^mpftt.) 

&oU.  R«f».  fio.  If  I  [one]  requefisa'man  to  hoard  another  for  one  year^  ash 
i!c/ad-*  hoi  boarded  him  before ^  to  ^ich  the  other  agrees  ;  and  ^^rr  tbi 
judgiBd  ac-  ^/sr  endedf  be  that  made  the  requefi  promifes  in  confideration  that  he 
«»r^gly.—  ^,7/  hoard  him  throughout  the  year^  he  will  pay  him  for  the  vjhok  s 
f 87.  s*  €•  ^  ^  boards  him  accordingly,  this  is  a  good  confideration  for  the 
ad>udged  for  board  of  the  whole  year,  though  part  of  the  confideration  be 
tbepi^tifiw  pafied ;  for  perhaps  he  would  not  have  boarded  him  throughout 

the  yeaf ,  if  it  had  not  been  for  tlie  promife*     My  Rep.  14  Jac. 

Cotton  against  Westcot.] 
S.  ^  by  [11.  If  I  become  hail  fir  J.  S.  at  the  requefl  rfj.  D.  if  before  the 

I.°««>d^'     #Si^  ^f  riw/Vf  f rf,   %  D.  promifes  J  in- confideration  thereof j  to  djf*' 
ikh  coiicef-  charge  [him]  tliis  is  good.    My  Rep.   14  Jac] 
fuflBy  by 

Coke  Ch.  J.  becaufe  the  a^lion  was  continulog.  2  Roll.  Rep.  38a.  in  pi.  %•>  -  3  Biilft.  187.  S*  P# 
•Ocordingly;  by  Olu  ard  Dodendge  In  S.  C 

[48r] 

Cf^.E.7oo.       [12.  If  the  fon  contraBs  with  B,for  20  weigh  of  cheefefor  20  L 

it'wifVbl  *  whereof  10/.  vrsiS  paid  htfore-handf  a  fid  the  refdue.  Ipioas  to  be  paid^ 

jeaedtiut  at  Michaelmas  next,  and  after  the^/<  comes  to  B.  for  the  cheefe^ 

i»  cteKTor  ^hich  he  refufes  to  delivery  and  after  the  father  of  the  fon  comes  to 

iJ&ld  teflo  C®']  ctnd  reqtiejls  him  to  deliver  it  to  hlsfon^  and  promifes  him  thai  if 

matt  than  bis  fon  does  not  pay  the  faid  loL  at  the  day,  that  he  InmfelJvnU^ 

tfaft  law  ap.  whereupon  B.  delivers  the  checfe ;  B.  may  have  an  a&ion  upon  thft 

JJUJ^L  *  cafe,  upon  this  afliunpfit,  againft  the  father,  if  the  fon  does  not 

wherdDf  ]f  pay  the  money  ;  for  this  is  a  g6od  confideration.     Mich.  41  &  42 

in  the  fon  £ij2.  B.  R.  between  Sherwood  and  Woodward.] 

*y  the  fale.  •■ 

l^t  Gawdy  and  Fenner  held  it  a  good  confideration,  as  It  is  an  eafe  to  the  bargainee  to  have  them  wit^ 

out  ixSx^  which  perhaps  he  could  not  otherwife  have  had  ;  and  though  the  bargainee  may  take  them 

in  this  cafe^  yet  the  bargainor  is  not  bound  to  deliver  them.     And  there  is  a  new  ^  done  by  him  upon 

this  agreement,  and  it  is  an  eaie  to  the  vendee  ;  and  that   X2  H.  7.  is  that  to  deliver  goods  at 

another  place  is  a  good  accord  3  whereforCy  caeterls  jafticiatiis  abfenubus  they  judged  it  for  tht 

^^otiiF. 

[13.  If  A.  in  confideration  that  B.  had  fold  to  him  fuch  a  day 

fuch  a  thing  adtunc  isf  ibidem  promifM  to  pay  him  10/.  this  aa^" 

deration  is  good ;  and  continued  [is  all  one  as  if  it  was  made]  at 

thetimeofthepromife.     Pafch.  8  Jac.  Andrew's  cafe.] 

Roll.  Rep.         [14.  If  a  man  be  indebted  to  another  fir  goods  fold,  is'pofiea  eodem 

fi!c      d'*  ^'^*   promifes  in  confideration  thereof  to  pay  it  at  a  day  to  come^ 

agreed  that    this  is  a  good  confideration  to  make  an  afTumpfit  \  for  the  continue 

iris  a  good     ance  of  the  debt  is  a  confideration  continuing.  My  Rep.  14  Jac.  HoDGS 

"o^'f^     andVavuor.] 

Houghton  C  J  5  •  So  if  he  makes  fuch  affumpfit  at  a  day  afier  the  contra£f  made, 

faid,  that  and  before  payment  \  for  the  *  continuance  of  tlie  debt  is  a  good 
iwyVde-*  confideration  continuing.     My  Rep.  14  Jac.  Hodge  andVayi* 

daring  is        SOR,   adjudged.] 
in  tbisman- 

r«er»  and  is  good;  and  judgment  was  gvven  for  the  plaintiff.  .  3  Bulft.  fta».  S.  C.  and  jadgA 

meat  for  the  plaintiff  accordingly.— —But  Roll.  Rep.  41  3.  tlie  reporter  makes  a  quaere  of  this  ak^ 
fa^aufe  it  leems  there  is  no  confideration  of  a  new  promifei  inafmuch  as  no  torbearance  is  pro- 
mifed  \  for  ^t  has  been  held  thae  a  confideration  to  forbear  per  paululum  temporis  is  not  good,  becao^  he 
may  fue  hin)  notwichftanding,  and  confequently  he  may  do  the  farae  in  this  cafe ;  and  in  this  cafe  ie 
lies  not  as  upon  a  future  contrary  the  conuadl  beiog  executed  bcibie^  and  this  does  aot  nuke  a  new 
contrail.  .    .  .         ^ 

ii6.  & 


ri6*  &  if  the  defendant  30  Junii  *i»as  indebUdto  the  plalntiffiii 
toL  fir  monty  lent  by  the  plaint^  to  him  ;  and  the  defendant  biing 
f$  miAtei  afterwards,  fcil.  the  30  Jidf  afttr  promifes  U  paj 
it  at  a  day  to  come  ;  this  is  good  ;  for  this  is  9  confidcration  con- 
tiotting.  Mich-  i5Can  B.  R.  between  Barton  and  Shuhly, 
adjudged  ill  a  writ  of  error.     Intrat*  HilL   14  Rot,  913.] 

[17,  \i  A,  and  B.  account  to^t^tx^  and  -B.  is  found  gL  in  or-  S«e(N)pL 
rears f  upon  which  B^  in  confidcration  thereof  promifes  to  pay  it  at  a  ^^^jim^ 
day  \  this  is  a  good  confideration  not  executed  before,  inafmuch 
as  it  is  made  upon  the  account,  and  the  debt  is  uncertain  before  , 
the  account,  inafmuch  as  allowances  ought  to  be  made.     Mich* 
II  Jac«  B.  R*  between  Jesson  and  Brier,  per  curiam  adjudged. 
Trin,  12  Jac.  B.  R.  alfo  per  curiam,  X4jac.  B.  R.  between  Jan- 
son  AND  COLOMORE.] 

£18.  If  A,  in  confidcration  that  B.  haHy  at  his  nquejfy  foVicited        ^      % 
JivergJfuits  for  him,  and  had  done  divers  hufniejfesfor  kimy  affumes    *  ^^*  *> 
;uid  promifes  to  convey  to  him  his  manor  of  D.  or  to  give  him  as  much  ^jTT'^'^^^''^^ 
ms  the  •  manor  is  worthy  this  is  a  good  confideration,  though  pafled^  Jar  (B)  iL 
becaufe  it  was  done  at  his  requefi^     Mich.   10  Car.  B.  between  i»  &•  C* 
Hehhb  plaintiff,  and  Rolph  and  others,  executors  of  one  Smith 
defendants  adjudged,  tTiis  being  moved  in  arreft  of  judgment. 
Mich,  22  Car.  between  f  Leach  and  Bromsel,  per  curiam,  f  282  J 
in  confideration  that  before,  at  the  requeft  of  the  defendant,  ille 
habuiffet  magnam  curiam  de  negotiis  defendentis  in  lege  &  pre- 
fervaffet  defendcotem  a  mukis  periculis,  &c.] 

£  I9»  In  an  aftion  upon  a  promife,  if  the  plaintiff  declares^  that->  J  Cro.  C* 
whereas  60  L  was  given  to  him  for  a  legacy,  and  that  all  this,  ex-  c^o'^  ** 
cepi  7  L  luas  paid  to  him  hy  the  defendant,  who  was  executor  in  tlie  cordin^jy^ 
right  of  his  wife,  and  fo  bound  to  pay  it,  and  that  2yi  September  ^^  «4- 
^t  plaintiff  at  the  requefl  of  the  defendant^  releafed  thefaid.^L  and  ^^^^^^ 
^fter  l%th  September  y  the  defendant  y  in  confideration  of  the  f aid  releafe^  ^jo.  365- 
prom^  to  pay  the  f aid  7  /.  at  the  death  of  his  wife,  if  [flie]  does  P*-.  »•  S.  c. 
not  pay  it,  though  the  rele^e,  which  was  the  confidefation,  was  cwdfiTiv^ 
pafled^  viz.  5  days  before  the  proi^ife  was  made,  yet  inafmuch  f  This 
as  this  was  made  at  the  requefl  of  the  defendant,  this  is  a  good  ^"»«  *<>  ^ 
confideration.  Dubitatur.  Trin.  1 1  Car.  B.  R.  between  Towns-  ^^^^^  ^ 
JND  AND  Hunt.    Intratur  HilL  10  Car.  Rot.  774.     But  Mich,  and  Ka- 
i  I  Car.  the  cafe  was  argued  at  bar  and  bench,  &  per  totam  curiam  vE^'^o»»» 
adjudged  that  the  afiion  lies;  for  the  requefl  made  the  aB^  njjhich  J^\,'r^^ 
VMS  done  to  be  tneritorioiiSy  and  to  deferve  a  gpod  turn  of  the  other  29  EJiz.  ar. 
part ;  and  then  Croke  faid  that  28  Eliz.  in  J'Rainsford's  case,  ^"-^  ^y    . 
B.  R.  and  in  44  Eliz.  B.  R.  in    §  Rigg's  case,  this  was   ad-  ^^l^^^^T 
judged  accordingly,  and  affirmed  on  a  writ  of  error  Mich.  14  ncrai,  and 
Car.  B.  R.  between  Keene  and  Pearson,  adjudged  in  confidera-  ^°'^*^'»  ^**^ 
tion  that  tl>e  plaintiff  upon  an  agreement  before  made,  concerning  the  fidcraiio'tt 
meltif^  cf  certain  bellsy  &c.-  and  cafting  them  at  the  requeft  of  the  was  not 
defendant,  had  made  certain  moulds  to  make  them,  the  defendant  did  ^"^jV  ^l 
Pro^u/e  to  pay  him  for  the  making  of  theiUy  and  for  his  labour  and  the  plaintiff. 

cxpences  about  them,  this  is  a  good  promife,  though  upon  a  cou- 2  u. 

fideration  paftj  becaufe  h  wat^  done  at  the  requefl  of  the  defemlant^    llexk 
*Q  Adjudged,  30  EIU.''' 


t$i  ^afon0  [of  A^Tumpnt.] 

ir.R.  March  Adjudged,  this  being  moved  in  arreft  of  judgment,     tntntuf 
fcrdf  s^c.    Trin.  14  Car.  Rot.  506. 

adjudged  for  the  plaintiff'.  Sec  pi.  7. 

§  See  pi.  41.  Riggi  v.  Bulliogham,  S.  C* 

This  pica  is       |-2j.  If  A.  in  confideration  tliat  B.  according  to  an  agreement 
fic  latter  "  before  made  between  A.  and  B.  touching  the  cafting  de  novo  of 
.  f«t  of  pi.     certain  bells  of  the  church  of  S-  had  before,  at  the  requeft  and 
2*  "•**      inftance  of  A.  and  cofts  of   B.  made  certain  moulds  for  thi$ 
purpofe,  promifes  B.  to  pay  him  for  the  faid  moulds,  and  for  his 
pains  in  making  them  when  he  (hould  be  required,   this  is  a  good 
confideration  for  B.  to  maintain  an  action  againft  A.  for  though 
the  confideration  be  pad,  yet  inafmuch  as  it  was  done  at  the  re- 
queft of  A.  the  a£lion  lies,  for  the  confideration  contimtes^  Pafch.  15 
Car.  B.  R.  between  Pearson  and  Keene.  Adjudged  per  curiam, 
thi8j>eing  moved  in  arreft  of  judgment.    Intratur  Trin.  14  Car. 
B.  R.  Rot.  506.] 

[21-  In  an  aftion  upon  the  cafe  upon  a  promife,  if  the  plaintiff 
declares,  that  whereas  the  defendant  ivas  indebted  to  him  for  divers 
fums  of  money  at  fever al  times  ante  tutu:  accommodaf  to  him  bj  A.  S. 
citunc  (sf  adhuc  his  luife^  is^  adtunc  due  and  unpaid^  the  defendant 
did  promife  to  become  bound  with  a  furety  in  an  obligation,  for  the 
payment  thereof  at  a  certain  time,  this  is  a  good  confideration, 
•ScepT.15.  though  paft,  becaufe  the  debt  is  *  a  continuing  cottf.deratwn^  and 
therefore  good  without  any  other  confideration  of  forbearance  ta 
prpfedute  any  fuit  for  it,  or  any  other  new  confideration.  Trin. 
1650,  between  Cogdon  and  Ham.  Adjudged  per  curiam.  In<^ 
tratur  Hill  1649.  Rot.  170.] 

21.  The  count  was,  that  in  confideration  J.  $1  had  granted  a 
term  to  %  Z).  and  that  afterwards  ^  at  the  requeft  of  j^,  S.  the  faid 
y.  D,  aid  make  an  eflate  to  W*  for  4  years^  J.  &  didpromife^  &c. 
£  283  ]  After  verdift  it  was  moved,  that  this  was  no  confideration,  and  a 
difference  taken  where  the  promife  was  upon  the  grants  and  where 
cfter  ;  that  if  it  was  before  die  confideration  it  wasgood>  but  if 
afterwards  it  was  not  good.  And  adjudged  quod  querensnil  ca- 
piat, &c.  <5odb.  13.  pi.  19.  Pafch.  24  Eliz.  B.  R.  Anon. 
S.  P.  Per  23.  If  one  ferves  me  for  a  year  ^  and  has  nothing  for  bis fervice^  and 

Rhodes  J.  afterwards,  at  the  end  of  the.  year.  I  promife  him  for  his  ttood  ad 
m  pi.  I.  faithful fervice  ended^  20  /.  he  may  mamtam  an  action  on  luch  pro- 
s.  c.~-  mife;  for  it  is  a  good  confideration ;  per  Rhodes  J.  2  Le.  225. 
RhLs^.  P^^^^-  27  Eliz-  G.  C.  in  pi.  285.  and  to  this  aU  the  jufticcs 
and  Pcriam    agreed. 

J.  agreed  to  '  ^ 

ihe  dlfi'erence  j  and  it  was  not  denied  by  the  other  ju dices. 

24.  But  tf  a  fervant  has  wages  given  him,  and  his  mafter  cx 
abundant!  promifes  him  10  1.  more  after  his  fervice  ended,  he 
fliall  not  maintain  an  aftion  for  the  lol.  upon  the  faid  promife  j 
per  Rhodes  J.  and.  this  difference  was  agreed  by  all  the  juftices^. 
2  Le.  225.  Pafch.  27  Eliz.  in  pi.  286. 
And.  137.         25.  Lcflce  for  years,  reverfion   to  one  M.   the  leffee  having 

Moojf'v       ^P^^^  money,  and  being  at  charges  in  ejeSiment  brought  agamft  hiffh 

in 


ItatOWf  [of  Aflumpfit]  483 

h  li^ficeo!  the  title,*  acquainted  M.  with  it)'an4'defired  htm  to  Wit- 
contribute  towards  'Sis  x:harged,  or  to  make  him  fome  other  re-  c'^***? 
compence;  whereupon  M.  ipromifidy  that  for  the  confideration  ange^hnent 
aforefaid,  he  'would.gr€mt  himfuch  aleafey  at  the  expiration  of  his  brought  by 
term,  as  he  now  has  j  which  he  afterwards  refufing  to  do,  the  JjJ'  JS"* 
plaintiff  brought  an  a£lion  of  aiTumpfit,  &c»  but  adjudged  that  it  the  court* 
would  not  lie,  becaufe  the  confideration  was  executed  before  the  *4"<iee<i  it 
proniife  made.    Mo,  220.  pi.  357.  Mich.  27  &  28  Eliz.  Moor  Sji^ff  ^^ 

1^  Williams*  caufevery 

dear  that  it  3s  only  a  pronufei  and  no  kafe* 

a6.  Marriage  is  always  a  prefent  confideration,  per-  Anderfon,  S.  P.  »c- 

to  which  Windham  agreed.     2  Lc.  224,  225.    Pafch.  27  EUz.  0^^??;. 

C.  B.  in  pi.  286.  /  jnpi/40. 

s.  c— 

An  afllunpfit,  in  confideration  that  you  have  married  my  daughter,  to  give  yoii  40I.  Is  good ;  for  the 
aficdion  and  confideration  alvvays  continues,  per  Walmfley.     Cro.  £.  741.  Hill.  41  £llz.  C.  B.  iilv 
pk  16.       ■     S«  P.  And  (b  of  his  coufin^'pcr  Barkley  J.  Cro.  C.  409*    Trin.  11  Car.  B«  BL»  ia 

27*  Note  a  diverCtf,  in  ajfum^  it  is  not  neceffary  that  the 
contra^  hceidem  inftante^  but  it  is  enough  if  there  htfuffident  ift" 
iucement  to  the  promife ;  and  though  it  is  precedent  it  is  not  mate* 
rial.  But  in  deit  it  is  requifite  that  ien^fit  comes  to  the  party ^  other- 
wife  debt  lies  not  for  want  of  quid  pro  quo.  D.  271.  b-  pL  29* 
marg.  cites  it  as  adjudged  29  &  30  £liz.  C.  B.  Sydenham  v* 
Worthington. 

28.  Aflkmpfit,yor  that  the  defendant  leafed  lands  to  the  plaintiff  Befo«t!ie 
rendering  rent^  and  after  fome  years  of  the  term  expired^  promifed^  !J^*J^  J^ 
that  in  con/ideration  the  plaintiff  had  occupied  the  land,  and  paid  his  rent,  pUintift'» 
tofave  him  harmlefs  agcnnjl  all  perfons  for  the  occupation  for  the  time  Ixa^*  were 
paft  and  to  come;  and  that  afterwards  H*  diftrained  the  plaintiff's  ™^^. 
cattle  on  the  land«    It  was  obje<^edj  that  the  payment  of  the  rant.    Ad- 
rent  could  be  no  confideration,  becaufe  he  occupied  the  land  for  J"**^*^  fof 
it,  and  alfo  the  confideration  was  palL     But  die  plaintiff  had  tiffi^or'^the 
judgment  to  recover  his   damages.    Le.   xo2.  pL  134.  Pafch.  confidera. 
30  Eliz.  B.  R.  Pearle  v..  Edwards.  lion  that  he 

•*      .  was  in  pof- 

feffion,  and  bad  paid  his  lentj  and  was  to  pay  his  Knt,  is  iUf&dent  to  caafe  the  other  to  deieiui  hit 
poOeffion  fo»  the  time  paft  ^md  to  come.    Cro.  £.  ^  pL  5.  S.  C,  by  the  name  of  Pearle  v.  Unger. 

C284] 

29.  If  one  comes  to  zferjeant  at  law  for  his  counfel,  and  the  s.  P.  faid 
fcrjeant  advifes  him,   and  afterwards  the  client^  in  confideration  of  ^^^^^^l 
fuch  counfely  promifes  U  pay  him  20 1.  an  action  lies  for  it ;  per  Coke,  w 
Wray  Ch.  J.  and  fo  Popham  faid  it  had  been  adjudged  in  the  ex-  *»^7«  »>wn 
chequer.  2  Le.  111.  pi.  146.  Trin.  30  Eliz.  B.  IL  Obiter.  ^ofdf^tyt 

the  exchequer.    Cro.  £.  $9.  pi.  2. 

30.  If  a  phyfunan,  who  is  my  friend,  hearing  that  my  fon  isftek, 
pes  to  him  in  my  abfence^  and  YiA^^and  recovers  him,  and  1  being 
informed  thereof,  promife  him,  in  cofjfideration  as  above,  to  give  him 
20 1,  an  aftion  will  lie  for  the  money.  2  Le.  lu,  pL  146. 
cited  by  Popham  30  Eliz.  as  lately  adjudged  ia  cafe  of  Style  y. 
Smith. 

Y01.L  Y  3 1'  Af- 
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31.  Afiumpfit,  in  conftderatiwt  hi  bad  houg^  rf  the  defeniMMi  3 

parcels  of  land  upon  the  loti  of  December ,  the  drfendani  afumDeudi^ 

viz.    i^h   December f  promfed  to  mate  him  fuck  fuficient  afforance 

thereof  before  fuch  a  day.     It  was  moved  after  verdi£l,  that  the 

coniideration  was  executed  \  but  adjudged  for  the  plaintiff,  for 

die  afTurance  was  the  fubftance  of  the  fale.    Cro.  £•  138.  pL  2V« 

Trin.  31  Eliz.  B.  R.  Warcop  v.  Morfe. 

3Le.%36.         32.  A  precept  ifiued  to  a  bailiff  to  attach  goods  of  J.  S.  whldi 

s'c^  Alt    ^^  ^^^*   *"^  delivered  them  to  the  then  plaintiffs  to  deliTcr  at  the 

Che  goods      next  court,  and  B.  the  defendant^  in  confideration  thereof,  cf^ 

•were  deli,     fumed  to  fave  him  harmlefs.    Thi^  confideration  was  a  thing  exe- 

^WnUff?*   cuted  before  the  promife,  and  fo  not  good.     See  3  Lc.  326. 

Life  to  keep  pi*  325.  Mich.  32  &  33  EHz.  B.  R.  Mead  v.  Bigot. 

till  the  next 

court  \  this  was  held  no  confideration,  fuch  delivery  being  againft  law,  and  alfo  the  confiderltkn  was  a 

thing  executed  before  the  promife  j  and  judgment  againft  t^  plaintiff. 

fiut  where  34,  Affumpfit,  in  confideration  that  N.  the  plaintiff  had  paid  fir 

faiion"witt'  ^'  ^^  defendant y  and  at  his  requefiy   10/.  at  fuch  a  day,  (which 

that  the  was  a  year  before)  he  promifed  to  repay  it,  cum  indc  requifitus  cf- 

fUintifft  hy  fct.     It  was  objcftcd  that  this  confideration  was  for  a  thing  paft, 

'mnef^Ip^'  ^"^  therefore  not  good.  Scd  non  allocatur ;  for  the  payment  lieing 

pttntmntf  laid  to  bc  at  his  requeft  the' confideration  continues,   and  fo  is  the 

undfor  bit    common  courfe.     Cro.  E.  282.  pi.  2.  Trin.  ^4  Eliz.B.  R.  Beau- 
dtbt^  had     ^^^^  ^  vr^«^: 
jb^hy  be^     camp  V.  Neggm. 

fore  paid  to  R»  S»  60  /•  the  defendant  promifed  to  repay  tt  on  tequeft^  &c.  judgment  was  ftaid»  becanfe 
the  payment  being  a  coniideration  paft,  was  not  fufficient.  Cro.  E.  741.  pi.  i6«  Hill.  4ft£liz.  C,  B. 
Barker  v.  Halifax.  2  Barnard.  Rep.  in  B.  R.  141.     The  Ch.  J.  (aid  be  could  not  9gree  this 

ciic  to  be  law.    See  49  or  50.  the  reafoos  thereof. 

35.  Aflumpfit,  in  confideration  that  the  plaintiff  bad  fubmitted 
him/elf  to  the  award  of  J,  S,  the  defendant,  adtunc  {5*  ibidem,  pr^ 
mifed  to  pay  the  plaintiff  lo/.  The  defendant  demurred,  becaufe 
the  confideration  was  execij^ted ;  but  adjudged  for  the  plaintifi*, 
hecaufe  adtunc  tsf  ibidem  make  the  fubmiflion  intendible  at  the  time 
©f  the  promife.  Mo.  367.  pi.  505.  Mich.  36  &  37  Eliz.  Shef- 
field V.  Rice. 

36.  Aflumpfit,  &c.  in  confideration  the  plaintiff  had  deHverei  t9 
the  defendant  20  fbeep,  he  promifed  to  pay  him  ^I*  at  the  time  tf  Us 
marriage,  and  alleged  in  facb  that  he  was  married,  &c.  The 
whole  court  held,  that  becaufe  the  confideration  was  in  the  prater 
tenfe,  (deliberaflet)  and  fo  the  confideration  paft,  it  is  no  caufe  of 
aAion;  and  therefore  judgment  was  ftayed.  Cro.  Eliz.  447« 
pi.  5.  Mich.  37  &  38  Eliz.  C.  B.  Jeremy  v.  Goochman. 

37.  Aflumpfit,  in  confideration  that  he  had  giv^n  certain  money, 
IS  in,  becaufe  it  might  bc  that  he  had  given  it  before  the  promife 
Palm.  560.  Arg.  cites  Trin.  37  Eliz.  ISaggott's  cafe. 

[  ^85  ]  3^'  Aflumpfit,  in  confideration  that  he,  at  the  defendant's  re- 

s.  C.  cited  queft,  by  deed  dedit  isf  concejfit  to  the  defendant  the  next  avoidance  ^ 

by  Jones  fhe  chuTch  of  D,  the  defendant  promifed  to  pay  the  plaintiff  1 00  /.     Rc- 

j?Crorc.*  f<^^vcd,  that  the  grant  being  at  his  requelt  it  was  a  fufficient  con- 

409.  Trin.  fideration,  though  it  was  divers  years  paft,  efpecially  it  being  to 

II  Car.  the  defendant  himfelf ;  otherwifc  perad venture  if  it  had  been  to  a 

fi. ».  ftranger. 
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firanger*    Cro.  £•  7 15*  pL  38.  Mich.  41 .  &  4a  EUz.  £•  R»  Biggs 
V.  Bulliiighain. 

.39.  A.  ^tt/  hisfm  io  hoard  vntb  J.  S«  the  plaintiff  Jinr  3  ^Atr/y  /xf 

8  iL  ii  yar^  and  died  wkiin  tie  year.     M.  his  fviaow^  in  conftdera^ 

^m  ef  natural  affeBi^n  to  her  fm^  and  in  confideration  that  the  Jon 

Jbwld  continise  during  the  re/idue  of  the  2  >Mr/  with  the  plaititifff  pro^' 

fOttfed  to  pay  him  6L  13  /.  4  ^*  for  the  boarding  the  f on  for  the  time 

fafi^  and  8  L  for  every  year  after  of  his  continuance  with  the  plain- 

tilF.    The  court  agreed  that  natural  aSeflion  of  itfelf  is  not  fuf« 

ficient  to  ground  an  aflumpfit^  withqut  an  exprefs  quid  pro  quo  \ 

but  that  is  good  here^  becaufe  it  is  not  only  in  confideration  of 

affe£lion»  but  that  her  fon  ihould  afterwards  continue  at  his  tablCf 

which  is  good  as  well  for  the  money  due  before,  as  for  what 

ihould  afterwards  become  due.     Cro.  £•  755^  756.  pi.  20.  Pafch* 

42  £liz.  C.  B.  Brett  v.  J.  S« 

40.  The  defendant,  in  confideration  that  the  plaintiff  had  lent  Ow.  t44« 
him  30  /.  before  at  his  requefi,  promifed  to  lend  the  plaintiff  30  /.  for  ^^^  ^* 
a  year  J  or  give  him  40  /.  But  this  being  a  confideration  pad  and  s.  c.  U- 
executed,  it  was  adjudged  for  the  defendant.  Cro.  £•  885.  judged  ac- 
pL  25.  Pafch.  44  Eli2.  C.  B.  Dogget  v.  VoycU.  J^'^jj'gj 

jafliceSy  pr»ter  Warburton«— — Mo.  643.  pi.  8S6.  Dogget  v.  Vowel],  S.  C.  adjudged  accordingly; 
tnt  JO  the  ftjUe  of  the  cafe  there,  k  is  not  faid  that  the  loan  was  at  tiie  dcfendaot's  requeit*  S.  C. 

cited  Palm.  560.  ■        2  Balft.  73.  S.  C.  cited. 

40.  Afliimpfit,  for  that  the  defendant  requejled  the  plaintiff  to  give  Yel».  40J 
his  credit  fir  one  R.  to  F.fir  2  tun  ofvnne^  value  50/.  and  the  piainf  ^^'^^ 
tiff"  gave  iond  to  F.  of  100 1,  for  the  payment  thereof  ^  upon  which  original  re^ 
he  was  fued,  and  forced  to  pay  70  /.  at  fuch  a  day  j  in  cof^deration  l^jft  wwf 
whereof  the  defendant  promifed  to  pay  the  70/.  fuch  a  day^  Sic.     It  ^r^l^ ^^ 
vas  objected  that  this  was  upon  a  confideration  paft^  and  fo  not  s^Lyte 
good  ;  but  becaufe  R.  had  credit  given  him  by  F.  at  the  defend-  w^'»  *• 
ant*s  requefty  upon  the  plaintiff's  undertaking,  and  the  plaintiff  ^X«fW^* 
^as  damnified  by  reafon  thereof,  the  court  held  the  confideration  hut  by  bond 
to  be  fufficient,'  and  not  paft,  and  gave  judgment  for  the  plain-  ^f^ooLfr 
tiff.    Cro.  J.  18.  pL  3.  Mich,  i  Jac.  B.  R.  Bofden  v.  Sir  John  f^^^"/  ;{, 
Thynn.  *//  tbit  it 

ienoards  to  the  defendant f  and agretd  to  by  him,  and prcmifes  to  pay  the  70/.  this  fliall  charge  him  $ 
becaufe  it  has  its  eflence  and  commencement  from  thefirft  requeft  made  by  the  defendant  j  and  judgment 
fnr  tlie  plaintiff  by  3  jnftices  |  but  Yeivertoa  contra  clearly* 

41.  A.  fold  a  horfe  to  B.  for  5I.  and  C.  the  defendant  being 
|)refent  faid  that  in  confiderrtioa  of  the  fale,  if  B.  did  not  pay 
him,  he  would  fee  him  paid.  It  was  moved  in  arreft  of  judg* 
ment,  that  it  was  not  efcprefsly  alleged  that  thefale  was  n^ade  at  C*s 
requefly  and  this  promife  is  laid  to  be  after  the  fale  made,  and 
therefore  per  tot.  cur.  judgment  was  given  againft  the  plaintiff. 
Bulft.  120.  Pafch.  9  Jac.  Thomer  v.  Field. 

42.  An  exchange  was  made  between  two  of  fo  much  French 
money  for  fo  much  Englifli,  in  confideration  whereof  one  pro- 
mifed the  other  to  pay  him  fo  much.  In  adion  upon  this  promife 
it  was  ruled,  that  the  confideration  was  good ;  but  becaufe  the 
promife  was  made  after  the  exchange  was  pajl  and  executed,  the 

H  %  judgment 
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judgment  wan  rererfed  in  the  exchequer  chamber,  a  Buftft.  73J 
Pafch.  1 1  Jac«  cites  it  Arg.  a$  the  cafe  of  Feak  v.  Cotton. 

•  43*  Gale  requefied  Chbery  to  deliver  to  J.  S.  600  L  laorti  of 
nvine,  which  he  delivered  accordingly.  Afterwards  Clare  [GaJeJl 
fromifed Gale  [Cloberyl  in  confideration  theft  teat  bis  requefi  bid  deM^ 
veredfo  much  to  J.  S.  that  be  would  pay  bm  if  J,  S*  did  not.  J.  S, 
paid  only  300 1.  And  adjudged  by  all  the  juftices  of  England^ 
that  a£Hon  lies  by  G4  [CI.]  againft  CL  [G*]  Palm.  442.  cites  iK 
tis  the  cafe  of  Gale  v.  Clobert,  in  error*  [But  it  feems  much 
snifprinted,  and  it  fhould  be  as  in  the  crotches^  or  otherwife  it 
muft  be  that  Clare  was  a  4th  perfon,  and  promifed  Clobery  in 
confideration  of  his  delivering  the  wine  at  Gale's  requeftj  and 
that  a£tion  lay  againft  Clare>] 

44.  In  aflumpiit  by  afervant^  ffae  counted  that  having  ferved 
the  defendant  and  his  wife  faithfully,  he  after  his  wife's  deaths 
in  confideration  of  thefervice  done  to  him  and^his  wife,  pronufed  to  pay 
her  13/.  4^/.  It  was  obje£bed  that  the  confideration  is  not 
good,  becaufe  it  is  not  alleged  that  (he  at  his  requeft  ferved  himy 
and  alfo  that  the  promife  was  after  the  fervice  performed  •,  but 
judgment  was  for  the  plaintiff.  Hutt.  84.  Mich,  a  Car.  Franklin 
v..BradelL 

45.  AjTumpfiti  &c.  The  plaintiff  declared  that  on  fuch  ^  day^ 
&c.  he  fold fo  much  barley  to  the  defendant,  part  whereof  be  delivered 
immediately,  and  the  reft  by  agreement  he  was  to  deliver  efterviards^ 
eind  afterwards  on  the  fame  day  the  defendant  promifed  to  pay  fo  muck. 
by  fuch  a  day.  ^It  was  obje£led  that  the  promife  was  after  tbc 
fale,  and  fo  being  made  upon  a  confideration  executed,  it  is  not 
good ;  but  per  cur.  it  is  good  enough,  being  made  on  the  fame 
day,  and  no  divifion  ihall  be  made  thereof  in  tliis  cafe.  Lat.  150. 
Trin.  a  Car.  Howlet's  cafe. 

46.  Cafe,  for  that  in  confideration  the  father  would furrender  a  co» 
.pyhold  to  the  defendant,  he  promifed  to  give  (<?  M*  and  S.  his  2  daughters 

20  L  a'^iece,  M*  alone  brought  aflion  for  20  /.  It  was  moved  in 
arreft  of  judgment,  that  the  plaintiff  had  declared  upon  a  joint 
promife  which  concerned  both,  and  the  aclion  was  brought  by  M. 
alone,  whereas  S.  ought  to  be  joined ',  but  adjudged  that  they 
had  diftin£l  intereds,  and  by  confequence  the  adion  is  well 
brought  by  one  of  them.  Sty.  461.  Mich.  1655.  ThomasV 
cafe. 

47.  In  affumpfit  the  plaintiff  declared,  that  whereas  tbe. plain- 
tiff at  his  own  charges  had  buried  the  defendants  child,  the  defeni^ 
ant  profnifed  to  pay  htm  his  charges  ,•  and  though  no  requeft  was 
laid,  judgment  was  given  for'the  plaintiff.  Raym.  260.  cited  by 
Mountague  Ch.  B.  and  Atkins  B.  as  a  cafe  in  1656.  in  B.  Hi 
Church  V.  Church. 

48.  In  cafe  the  plaintiff  counted,  xhztfor  fuch  confiderqtion  (which 
was  not  executory,  but)  exeatted,  tie  defendant  a/fumed,  &c..   The 

•  defendant  traverfed  the  conjideration  executed.  Upon  de^iurrer  it 
was  agreed  per  cur.  that  a  confideration  executed  cannot  be  tra- 
verfed, and  judgment  was  given  for  the  plaintiff^  none  coming  for 

the 
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Ae  defendant*    RoIL  Rep.  401.  pi.  29.  Trin.  14^  Jac.  B.  R« 
'liarri)  y.  Ewer. 

49.  The  coant  was^  work  and  labour  iom  for  the  defendant^  ''>'^«  7>f*     . 
but  did  not  fay  that  it  was  done  at  the  defendants  requejl.  The  plain-  ^;,*JJJ** 
tiS  had  judgment  by  nil  dicit ;  but  upon  error  brought,  tliis  mat-  the  ch.  J. 
tcr  was  affigncd ;    but  adjomatur.     2  B^nard.  Rep.  in  B.  R.  ""J  P*i«  h 
pi.  55.  Mich.  5  Geo.  2.  Hayes  v.  Warren.  thaT^ 

pitfent  tftion  Is  not  fir  gpodi  fold  and  deliver  edy  %rhich  ^ilknild  have  been  a  much  more  fivourablc  cafe 

for  the  phlntlflTy  becaufe  by  acceptance  of  the  goods  there  Uaaa.  to  be  an  agreement  to  pay  for  them  \ 

but  beie  the  defendant  might  be  no  ways  privy  to  the  work  at  the  time  of  doing  it,  and  tbefdfbre  thought 

the  plaintiff  could  hardly  recover  $  fed  adjomatur.— Ibid.  140.  Pafch.  5  Geo..  %.  S.  C.  argued 

again,  and  the  court  declared  they  took  the  rule  of  law  to  be,  that  no  paft  confideradon  h  fufficient  to 

foppoft  a  fubfequent  promife,  uoleia  there  was  eichei  a  requeft  of  the  party  expiefa  or  implied  at  the 

dme  of  performing  the  coniideration.     Some  a^,  they  faid,  were  of  fuch  a  nature  as  that  the  law 

would  imply  a  requeft,  as  the  being  ^  bail  for  one,  curing  one*s  child  of  a  fudden  fickneis,  perfo«n«  ■ 

log  the  part  of  a  fervant,  &c.  and  therefore  in  thofe  cafes  they  did  allow  that  a  fubfequent  promifi; 

BJghc  be  well  founded  upon  fuch  paft  coniideration.     They  did  agree  Ijkewlfe,  that  where  there  was 

an  ezprefs  lequeft  at  the  time  of  the  paft  confideration's  being  performed,  that  might  in  all  caies  bf 

^  fufficient  to  fupport  a  fubfquent  promife.     And  therefore  the  Ch.  J.  (aid,  he  could  not  agree  the  qiiq 

dted  out  of  f  3  Cro.  741*  to  be  law  ;  but  in  the  prefent  cafe  the  a£t  done  by  the  defendant  was  by 

00  means  of  fuch  a  nature  as  to  be  fufficient  for  the  law  co  create  a  requeft  upon  it ;   and  therefore  ai| 

csiprefs  requeft  was  necelTary  to  have  been  laid.     They  faid  then  that  they  thought  there  was  by  no 

means   an  eiprefs  requeft  laid  in  this  cafe,  and  however  this  dedaration  might  be  fufficient  after  a 

T«rdi^  by  the  common  law,  they  were  of  opinion  that  this  was  by  no  means  io  ftrong  a  cafe  upon  \ 

judgment  by  nU  dicit.     They  faid  likewifc  that  they  thought  this  confideradon  muft  be  a  paft  one 

as  laid  in  tbe  4ecl||ratioQ,  by  re^ifon  of  tiie  \yord  (pofte^)  '  Accordingly  they  reverfed  the  judgment^^ 

uslcfscaufe,  «  T  oRt  1 

#  $eepU  If.    t  B^J*  ▼•  HallifMf.    Sec  pi,  2^,    ,  '  ?  L  ^^7  J 


(R)  Upon  an  Affiimpfit.     In  what  Cafes  Adlon  Ilea 

upon  a  collateral  Promife. 

fl,    AN  aftion  upon  the  r^  lies  agamfl  the  .executor ^  upon  a  •€«>./. 

-^  promife  in  nature  of  a  debt.    Mich.  4  Jac.  B.  R.  between  JJf^fJ\'^' 

Sir  Motle  *  Finch  and  Richardson.     Refolved  per  curiam,  j,c.  b.  R. 

Pafch.  8  Jac.  i.  in  the  exchequer  chamber,  between  Meane  and  FiOierv. 

Feachbr.  Mich.  1 1  Jac.  B.  R.  between  \  Cock  and  Thqrouch-  ^  p^^*"' 

GOOD^    per  curiam.  J  judged,  and, 

feems  to  be 
9.  e.  Ye)v.  55.  Fifli  Y.  Richard^o,  feems  to  be  S.  C* 

f  See  tic.  Court,  (C)  pi.  6.  S.  C. 

• 

[at  [Sol  An  aftion  upon  the  cafe  lies  againft  an  ^equtor  or  •This was 

adminiftrator,   as  'mell  upon  a  collateral  promife  as  nvhere  the  pro-  J^^JJ^ht* 

mife  \%fora  debt.    Hill.  14  Jac.  B.  R,  *  Small  and  Boter,  ad-  ,gthfft  ejce. 

judgcd.     My  Rep.  14  Jac.  f  Berp^ord  and  Goodrouse,  ad-  cutor  on  an 

judged.    Pafch.  16  Car.  B.  between  %  Bidwelx-  and  Cotton,  J^"™^^^^ 

per  curiam.    Pafch.  15  Car-  B.  R,  between  Mason  and  Thur^-  that  if  he ' 

BY,  adjudged.     Contra  Mich,  4  Jac.  B.  R.  Sir  Moyle  H  Fin<;h  J^JIJ*^^*^'* 

AND  Richardson.    Contra  Hob.  R,ep.  Ct  278.]  hrjromife* 

to  give  fo  mHcb  with  her  as  he  had  given  to  any  one  o,f  )\is  daughtojs.  The  plaintiflT  counted  that  h» 
had  given  fo  much  to  one,  and  fo  much  to  another  of  his  daughters,  and  that  the  marriage  was  hsd  in 
his  life-tlme,  and  lequefted  paymenu  The'  court  was  clear  of  opinjeo  that  the  aaion  weU  lies. 
5Bulft.  x|.8.  Mich.  14  Jac.  S.  C. 

t  This  liJcewife  vfas  upon  a  promife  to  give  fo  much  in  marriage  with  a  coufin,  and  the  plaintifF  hi 

aOion  brought  by  him  againft  the  eaecutor,  averred  that  he  married  her  in  the  life  of  the  teftatori 

•ad  adjudged  for  the  plaiaUff.    RoU.  Rep.  43^  pU ^.  Mi(h«  14  J«6^  S.  C.«-«-C^^  J.  404.  pi.  s« 

*  Y  3  Trim. 
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Trin.  14  Jac.  S«  C.  adjodgtd  for  t!ie  pUintiflT}  a&d  upon  ecror  brongKt  tbii  jodgmeiit  trit 
3  Buift.  135.  S.  C.  a4iudged  for  the  plaintiff  ■  See  dt.  Condition.-  (A*  d)  pi.  3*  S.  C. 

(Hob.  ai6. .  pi.  279.  Bidwell  v.  Catton,  agreed  chat  on  aproxnife  by  teftatpr  CO  do  ft  coUateral  a^ 
at  CO  build  a  hobfei  tec*  an  aflbmpfit  will  not  lie  againft  the  execator. 

I  See  pi.  I. 

[3.  ^sif  man  promifcs  smother,  in  confi deration  that  hi  wiff 
marry  his  daughter j  to  give  him  as  much  as  he  hath  given  or  JbcuU 
give  with  any  of  his .  other  daughters,  if  after  he  gives  fuch  a  fum 
with  another  of  bis  daughters,   and  dies,  an  a£iion  upon  this  af« 
fumpfit  Hes  againft  the  adminiftrator,  notwithftanding  it  be  colla« 
teral.    Hill.  14  Jac.  B.  R.  per  curiam,  for  cofts  after  nonfuit  6f 
the  plaintiff.     But  Mich.  15  Jac.  it  was  adjudged.] 
jioll.  Rep.        [4-  So  if  the  promife  be  in  confideration  [&c.]  to  leave  Jo  mud 
'93-  p*'.33'  to  him  at  his  deaths  as  he  fhould  leave  to  his  wife,  or  any  of  his 
natur.— ^'  children.    My  Rep.  13  Jac.  Saunders  and  Eastsrbt^  a<yucjgcd^ 
ibid.  266.     and  Hill.  14  Jac.  affirmed  in  the  exchequer*} 
pi.  39.  s.  c. 

adjudged  \  tnd  fays  that  the  judgment  was  affifmed  in  the  ezcheqaer  chamber,  tbongh  it  was  tljeOed 
thac  it  *  was  a  collateral  promife;  and  therefore  not  maintainable  againft  the  executor..  But  cIk  oonit 
lield  that  there  was  no  difference  between  a  collateral  promife  and  another  promife.  Cro*  ]•  417* 

pi.  7.  S.  C.  in  the  exchequer  chamber,  and  fayi  that  all  the  juftices  and  barons  (bcfidesTanfidd  Ch.  B* 
who  doubted  thereof)  held  thac  the  a^ion  well  lies  againft  the  executor,  as  well  for  this  coUatenl  pro* 
snife  as  for  a  deb(.  But  Tanfield  faid,  that  it  had  often  been  adjudged,  that  upon  fuch  t  coUaterat 
]>romife  the  executor  is  not  chargeable.  [Atche  end  of  the  report  there  is  aj  note  [added,  tliat]  Htnr* 
Weil  clerk  of  the  errors  £ud,  that  once  they  were  all  of  an  opinion  to  reverfe  the  faid  judgment  < 

Roll.  Rep.  433.  pi.  29.  Arg.  Mich.  14  Jac.  cites  S.  C.  and  fays  it  was  adjudged  in  B.  R.  that  thn 
action  lay  againft  the  executors,  but  in  error  in  the  exchequer  it  was  the  opinion  of  all  the  court,  that 
it  does  not  lie  againft  the  executor;   but  it  is  not  yet  reverfed.  a  Bolft.  336.  Axg.  cites  S.  d 

and  fays,  that  a  certificate  of  the  clerks  was  ihewed,  that  the  opinion  of  the  judges  in  the  cxcheqocr 
chamber  was  coatriry  to  tha  judgment  given  in  B.  R.  but  that  the  (kme  judgment  was  not  leva&d* 
Cro.  J.  405.  pi.  3.  cites  S.  C.  and  fays  that  no  judgment  was  given  in  the  exchequer  chamber,  \i> 
caufe  the  party  died.  -Jenk.  336.  pi.   So.  S.  C.  fays  it  was  adjudged  and  affirmed  in  cmr, 

but  that  this  judgment  is  againft  former  opinions  for  a  collateral  promife  not  broke  ia  the  Hie  of  thB 
teftator. 

•  [  288  J 

KoU.Rep.         Q,  So  if  the  promife  he  in  confideration  of  marriage,  topayfi 

Pafch.  iV*  ^^^^^  ^^  ^^^  marriage^  and  Jo  much  for  the  marriage^dinner,  andfi 

Jac.  s.  c.  much  at  his  death.    My  ^ep.  14  Jac.  Berisford  AND  Goodkouse, 

luts.p.  adjudged.]  , 

«oe8  not  ap-        j      o       j 

pear.— -S.  C.   ie  S.  P.  Ibid.  433.  pi.  29.  adjudged.  Cro.  J.  404.  pL  3.  Bttisfbrd  ▼. 

Woodioff,  S.  C.  but  S4  P.  does  not  appear  as  to  the  marriage-dinner,  or  payment  at  his  death.-—* 
3  Bttlft.  235.  S.  C.  as  to  the  marriage- portion,  adjudged  accordingly. 

[6.  If  A,  buys  goods  of  B.  and  becaufe  B.  diftrufts  the  payment 
of  A.  7.  S.  promifes  that  if  A.  does  not  pay  him  at  fuch  a  dajf  he 
himfeli  will  pay  it.     J.  S.  dies,  and  the  money  is  not  paid  at  ^t 
day ;  the  executors  of  J.  S.  may  be  charged  in  an  a£lion  upon 
the  promife,   though  it  be  collateral.     Hill.  38  Eliz.  between 
Saymond  .AND  Gent,  adjudged,] 
Hob.  2i6«         [7.  Inan  aftion  upon  the  cafe  again^ an  executor,  if  he  declaresthat 
&  c^^Ia       whereas  he  hadfued  an  afiion  againft  B.  the  teftator  of  the  defend- 
judged  ac-     ^^U  -^*  ^^  conf  deration  that  the  defendant  nuould  forbear  to  projecutt 
cordingiy.—  the  faid  writ  further  againft  him,  did  promife  to  pay  50  /.  to  tbe 
p^e^s  c   P^^^^^ify  ^^^  aiftion  lies  againft  the  executor  upon  his  promife,  be- 
not  s.  p.  *  caufe  this  is  not  collateral,  for  that  an  a£^ion  of  debt  would  hate 
lain  againft  the  teftator  upon  this  promife.    Hob.  Rep.  c.  278. 
between  Bedwbll  ahd  Cotton,  adjudged.] 

II  8.  If 
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t*  If  an  exteutot prdmtfes  to  pay  z  debt  when  he  has  nd  ajk/,  no  It  wu  fttd 

2&ion  on  $he  cafe  lies  againft  him  upon  fuch  promife ;  but  con-  ^^,^2^^ 

tnry  if  he  has  aflets«    Note,  it  was  fo  faid  by  the  juftices.     3  Lc.  Fram.Rep! 

67.  pi.  lox.  Hill.  19  Eliz.  B.  R«  in  cafe  of  Hodgfon  v.  Maynard*  i^s*  that  if 

ajlranger 
fnmifti^  hi  ccnjideratton  0  erector  Wfitldftrhear  the  execvtor^  that  bt  would  pay,  it  ought  to  appear  in 
Ach  cafe,  that  the  executor  had  afleta.  But  the  reporter  fayi  quKre.  •— ^-^Aflumpfic,  in  cotiJUiratim 
thi  ufiafr  was  indebud  t$  b'm,  tbt  ixecvtor  prmujtd  to  fay,  Refolvedf  it  was  no  good  confideration^ 
without  avermem  of  affettf  or  that  be  was  commenchig  a  fuit^  Sec.  for  if  this  iEtixm  would  lie,  it 
would  charge  him  out  of  his  own  eftace.    Freem.  Rep.  409.  pi.  537,  Trio.  1675.  Biowne*t  caft* 

9.  But  it  was  held j  that  if  an  heir  bos  mthing  by  defcenty  an  ^^  Ereeau 
afiion  on  the  cafe  will  not  lie  againft  him  upon  fuch  a  promife.  ^^^^  "^' 
3  Le.  67.  pi.  loi.  Hill.  19  Eliz.  in  cafe  ot  Hodgfon  v.  May-  Miclf.^* 
nard.  1673.  Por. 

ter  V.  Bille. 

ID.  AfTumpfit^  upon  a  promife  made  to  the  feme  dumfilay  on  a  Coldib.  94.^ 
communication  between  J.  B.  the  plaintiff's  father  and  Ae  de-  jjj^^*  ^^^* 
fSendant,  coufin  of  R.  the  plaintiff^  and  the  faid  feme  when  fole^  ^c  Swda  *^* 
of  a  marriage  between  the  plaintiffs  \  and  that  the  faid  J.  B.  pro-  of  thede- 
mifed  the  feme,  if  the  marriage  did  take  effeft,  he  would  affure  ^J^"*  ***' 
to  them  fuch  lands ;  and  the  defendant  then  promifed  her,  that  if  fidrntioMT 
J.  B.  did  not  perform  his  promife^  he  would  give  her  ^00 1.  Af-  praeaiflo- 
ter  verdi£k  for  the  plaintiff,  it  was  moved,  that  the  confideration  b^7ni«nd«l 
was  not  fufficient ;  for  that  the  feme  was  a  mere  *  ftranger  to  the  in  confi. 
defendant.     But  adjudged  for  the  plaintiff,  and  affirmed  in  error.  <i«ntbnof 
Cro.  E.  63.  pi.  9.  Mici.  29  &  30  Eliz.  Brown  v.  Garborough.     ^^"^ 

well  as  of  the  refufal  of  the  father. 
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ti.  The  plaintiff  declared,  that  the  defendant,  in  confideration 
that  the  plaintrf^ s  father  had  employed  hisfervice  about  the  bufinefs  of 
the  defendanfs  tejlator^  to  the  t^toe's  great  profit^  and  in  conftdera* 
Hon  ^bve  and  affeSlion  that  the  teflator  bore  to  the  plaintiff y  promifed 
to  give  him  100/.  Per  cur.  the  confideration  here  was  paft  and 
executed  before  the  promife  made,  and  nothing  is  done  by  the 
fofl.  Judgment  againft  the  plaintiff.  2  Le.  30.  pi.  35.  Trin, 
30  Eliz.  B.  R.  Harford  v.  Gardiner. 

I  a.  Aflumpfit,  in  confideration  that  the  plaintiff  gave  to  J*  5.  3  x,  Le«  1S6.  pL 
fir  every  bog  well  mqfled.  The  defendant  promifed  theyjbonld  be  ivell  *^  '•  ^^^^7 
fattedy  and  re-delivered;  and  fays,  that  he  delivered  150  hogs  to  5'.  ciVe'd 
J.  S.  but  50  of  them  were  not  re-delivered*  Wray  and  Clench  accordingly* 
held,  that  the  promife  being  at  the  time  of  the  conmiunication,  it  f"^  ^^^^ 
was  a  good  confideration^  though  the  defendant  had  no  benefit  f^^^^ordi! 
by  the  promife;  but  Gawdy  e  contra.  Cro.  E.  137.  pi.  n, 
Trin.  3 1  Eliz.  B.  R.  Kirkbv  v.  Cole. 

13.  Aflumpfit,  for  that  the  fin  being  indebted  by  obligation  to  the 
plaintiffs  the  father  y  in  confideration  that  he  would  give  him  a  longer 
dayy  promifed  to  pay  the  money.  This  was  held  a  good  confidera- 
tion, and  the  plaintiff  had  judgment.  Cro.  £.'283.  pi.  5.  Trin^ 
34  Eliz.  B.  R.  But  it  is  added,  nota,  tliis  judgment  was  re- 
▼erfed  in  the  exchequer  chamber,  for  that  it  was  no  confideration. 
Trio.  37  £li2,  Pycrs  v.  Turner, 

^  Y  4  14.  The 
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14.  The  platntiffdeclares,  that  one  L.  was  indebted  in  fueh  a 

fum,  and  for  the  payment  thereof  hath  delivered  to  the  plainti£F 

diverfe  goods  of  the  faid  L«    The  defendant^  in  confideration  that 

the  plaintiff  would  deliver  to  the  defendant  the  faid  goods,  pro- 

mifes  to  pay  the  plaintiff  the  money  due  from  L.     And  exception 

was  taken  to  the  declaration,  for  that  the  certainty  of  the  goods 

were  not  exprefled,  and  for  that  the  confideration  was  but  Mla- 

teral.    Anotner  exception,  for  that  the  plaintiff  might  grant  the 

goods  over ;  but  the  court  held  the  contrary ;  and  judgment  for 

the  plaintiff!.     Brpwnl^  3.   Mich4    6  Jac.    kot.  308.   Morfe  ▼. 

Canliam. 

*1(ep.  S6.        i5«  An  executor  brought  an  aAion  upon  the  cafe  agoing  an 

V,  Pin-        executor  upon  ^promife  made  hy  the  tefiator  of  the  defendant  topof. 

cafc,''s*  C.   ^  ^^^  owing  iy  him.     Adjudged  the  aftion  was  maintainable,  bc- 

and  judg.     caufe  the  tefiator  in  that  a£^ion  could  not  wage  his  law.     Re* 

^^f'       folved,  that  the  plaintiff  needs  not  aver  that  the  defendant  hadi 

cwSing'y.     ^^^t&  to  pay  legacies.     Cro.  J-  293.  pi.  13.  Midi.  9  Jac*  in  the 

—iBrowni.  exchequer  chamber.  And  judgment  given  in  B.  R.  was  affirmed, 

137-^  PuK.  Lega^j.  y^  Piuchon. 


LiGATSy  S.  C.  adjudged,  aod  affirmed  In  error  accordingly.— —Jenk.  2^'pl.  aS.  S.  C.  i 
S.  C.  cited  by  the  Ch.  J.  as  adjud^d  ro  Hep«  77..  a.  bu  ■  1  SeeP|«*  521.  Pafch.  4. Car* 
B«  K.  Spa<le  v  Baikcr.         •  /^ 
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16,  The  defendant  faid  to  the  pkdntiff,  marry  Jane  S.  and  I 
nuill  give  you  loo/.  It  was  obje£ied,  that  this  is  90  confideration^ 
becaufe  the  defendnnt  has  no  benefit  by  it  \  but  by  Coke  Ch.  J. 
though  he  has  no  benefit,  yet  if  the  plaintiff  has  prejudicey  it  is 
good  >  and  perhaps  the  plaintiff  might  have  married  another  with 
a  greater  portion.  Judgment  for  the  plaintdff,  RolL  Rep.  (i^ 
pi.  4.  Mich,  !ajac«  B.  R.  Freeman  v.  Freeman^ 
]lo|l.R^.  I?'  'I'^^  defendant,  in  confideration  that  M.  wotdd  take  the 
€in  S.  P.     plaintiff  to  hu/bandf  promifed  to  matt  a  jcinture  offuch  land  upon  her 

l!^n^*^.'  f^       ^'    ^^^  ^^^*  ^"^'  ^^  ^  *  8°^^  confideration  to  raife  the 
'''  *     '    *   promife,     2  Bulft.  269,  Mich«  12  Jac.  Freeman  v.  Freeman. 
r  290  1        1 8.  A.  the  hujband  was  indebted  to  H^ia^  L  10  s.  for  beer^  amf 
^  died.     H.  demanded  the -money  of  M.  the  vudow^  who  in  eo^ 

deration  that  H.  would  ferve  her  with  beer^  promi/id  payment  of  Ae 
81.  10  s.  and  for  the  reft  of  the  beer  at  fuch  a  day.     H.  did  de- 
liver beer  to  her,  &c«    The  whole  court  held  this  a  good  aflump-i 
fit  and  confideration ;  for  they  faid  the  forbearance  would  be  a 
good  confideration  of  itfelf.    Godb«  20:^,  pL  290.  Mich,  1 1  Jac« 
C.  B.  Hatch  v,  Capel. 
S.  C.  cited        19*  An  affumpfit  to  the  fervant  for  th^  nu^er^  is  good  to  the 
Arp.  Show,  mafter ;  per  Dodderidge  J,  Godb.  261,  Trin.  2\  Jac,  in  pL  453. 
*9^'  20,  In  cafe  againji  an  executory  the  count  was  of  a  prenufe  by 

teftator  to  deliver  certain  goods  in  his  poffeffon  to  the  piaindff  upon  rr- 
quefi^  It  was  objedied,  that  the  tellator's  promife  was,  that  him- 
feif  would  deliver  the  gpods,  and  not  that  his  executor  fhould^ 
^nd  that  he  would  do  it  on  requell  \  but  no  requeft  appears  to 
h|iv^  becQ  made  to  ^e  teilatgr.    But  per  {LqU  Ch.  J*  ax^  execu-i 
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for  may  be  charged  on  a  collateral  promife,  if  there  was  a  hreach 
of  it  in  tejlatof's  lift-tttnej  and  the  rcqueft  here  is  good>  and  goes 
to  ail.  And  judgment  for  the  plaintifiF,  nifi>  &c.  Sty.  158. 
Mich.  1649.  Chriftopher  v.  How. 

21.  F.  indebted  to  the  piaintifff  appointed  the  defendant^  who  was  ^^'^^^ 
then  Hf  receiver^  to  pay  it  otit  of  his  rents  due  at  Martin'tnafs  next*  Hwikm  ^* 
Tlie  defendant  promifed^  that  ^  the  plaintiff  would  give  him  time  he  8.  C.  ad« 
would  pay  it  within  a  month  after  Martin-mafs, '  It  was  moved  in  ^jf**!*.^ 
ftireft  of  judgment,  that  it  did  not  appear  that  the  defendant  had  tieff  £<»  be. 
recetyed  any  rent  due  at  Martin-mafs,  and  that  the  appointment  bg  allied 
was  to  pay  it  out  of  the  rents  due  at  that  time.     But  the  court  ^^  **  **■ 
held,  that  after  promife  to*  pay  it  upon  forbearance,  it  fliall  be  ecptor,  it 
intended ;  and  gave  judgment  for  the  plaintiff.  2  Lev.  20.  Mich,  fliaii  be  in- 
23  Car.  2.  B.  R.  Davifon  v.  Heflop.  T^iS* 

that  he  had  cflfefti.  S.  C.  cited  Frcem.  Rep.  464.  in  pi.  63^. 

22.  The  defendant  being  an  epcecutor^  in  conjideration  the  plaintiff  3Kd>.336« 
would  account  with  him,  promifed  to  ptiy  him  whatjhould  be  found  Pj'4«-Tiiiu 
owing  to  him  from  the  teftator.    This  was  held  a  good  confidera-  b.  r.  *  ** ' 
tion,  though  he  had  no  aflets,  becaufe  here  was  an  aB  done,  viz.  Smith  v* 
accounting  at  the  plaintiff's  [defendant's]  requeft.     Freenu  Rep.  ^^/'anj 
464.  in  pL  635.  cites  Trin.  24  Car.  2.  Smith  v.  Hawkins.  jodfaieiit 

for  the  de- 
fendanty  nifi.        ^    3  Keb*  417.  pi.  8.  HiH.  16  Car.  2.   B.  R.  S.  C.  and  becaofe  it  was  ate 
terdi&9  judgmeat  in  C.  B.  .wu  affirmed  in  error. 

23..  P^fendant  being  executor  to  a  debtor  of  the  plaintiff, /r^^  sK^*7io. 
mfd  that  if  he  took  upon  him  the  adminifirationf  he  would  pay  him  his  ^'q^ST^ 
debt  i  this  was  held  no  confidcTfition.    Frecm.  Rep.  434.  Mich.  s.  c!  ad' 
J676.  Bt  R«  Day  v.  Cawdry,  j»<J«ed 

againft  di5 
plaintiff: 

24,  The  plaintiff  counted,  that  in  confideraticn  he,  at  the  requefi  i  Saik.  17. 

rftbe  drfcndantj  would  let  a  certain  gelding  of  bis  to  hire  to  J*  8,  he,  P^*^'5;S.C« 

the  dcfleiBdant,  did  undertake  that  the  faid  J.  S.  Jbould  re^liver  Iljf.  S^C. 

lum  to  the  plaintiff :  and  that  he  let  him  his  gelding  accordingly,  iayi,  that* 

but  that  3.  S.  never  did  re-deliver  the  fame.     Adjudged  that  this  ^  *®°: 

was  a  coliateral  undertaking  for  the  zQi  of  another  \  and  ther^ore  the  o^n' 

void  by  the  ftatute  of  frauds,  by  its  not  being  in  writing,  as  the  jadges,  they 

ftatutc  requires.    3  Salk.  15.  Mich.  3  Ann.  Bourkmire  v.  Dar-  ^,^^^ 

'ncll.  tbci  ii" 

great  vari- 
ftf  of  opinions  ;.and  many  thought  it  o^t  of  the  ftatpte,  becaaft  the  horfe  ww  kt  <|Dt  wholly  upoA 
^e  credit  of  the  defendant ;  hot  the  jodgcs  of  B.  R.  were  uoanimoiifly  agread,  that  it  waa  withia 
the  ftatute  j  for  it  il  an  nndertaJung  for  the  ad,  and  to  make  good  the  default  of  another. 

( S)     What  fhall  be  a  good  AflTumpfit  for  Default  of  [  291"  ] 

Certainty.     [And  Pleadings.] 

£i«^lF  a  man  promifes  another,  in  conftderation  thai  he  will  qffign  ijj\  p],  ^^^ 

^  to  him  a  certain  term  to  pay  him  lo/.  this  is  a  good  aflump^  S.  c.  but* 

Ct^  though  tk;  time  pf  the  9tl{ignment  and  the  payment  be  not  ap^  '-  ^*  <^<^ 

pointed i  ^*^^^* 
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pointed  J  for  the  loL  (hall  be  paid  in  a  conTcnicnt  dme  after  di€ 
affignmenti  which  alfo  muft  be  made  in  convenient  time ;  and 
fm  -^1  ■■  ^  he  ihall  not  have  time  during  his  life.    Mich.  14  Jac.  at  Ser- 
•  Fol  15.   jeant's  inn,  between  Barnard  *  and  Simon  adjudged,  and  the 
^-— V— i^  judgment  aiHrmed  contra  to  the  opinion  of  Altham.j 
See  (U)  pi.        [2.  ^^.  ie  indebted  to  B.  for  certain  things  to  him  fold,  and  C. 
49.  S.  C.     comes  to  B.  and  ^^fviii^/ him,  that  ifA^  ^ould  mt^fafhun  the 
money,  that  then  ife  bim/effwouid  pay  it,  an  a^ion  upon  the  cafe 
lies  for  B.  againft  C.  upon  this  promife,  if  A.  does  not  pay  the 
money  within  a  convenient  time  ^  for  fo  fhall  the  promife  be 
taken,  viz.  if  A.  does  not  pay  it  in  a  convenient  time,  that  then 
he  will  pay  it.     Mich.  4a  &  43  Eliz.  B.  R.  between  Sadler 
AND  Hawkes  adjudged }  and  that  the  declaration  fo  generally  laid^ 
was  good  alfo.] 
9  RolLRep.       [3*  If  ^  ^^^  declares  upon  a  promife  againft  an  adminiftrator, 
48s.  ,Gas.  that  the  tejiator  was  indebted  to  him  in  10 1.  by  obligation,  and 
BIN  Eft  V.     iiied,  and  the  defendant  being  his  adminijlralor  in  confideratione 
S.V.  bat*  pr^tntjffhrum^  and  that  the  plaintiff  luould /pare  him  till  fuch  a  cer« 
ffaitesitts     tain  time  after,  ie  would  pay  Fim  the  debt;   and  avers  that  be 

^It^^t  ^  IP^^^^  *'^  ^''^  *^  **"^^»  ^^  ^^  defendant  had  not  p^d  him,  &c. 
work ;  and  though  he  did  not  fay  that  he  would  J^are  him  the  debt,  or  tojue  hm^ 
l)«id,  thit  yet  it  ihall  \»  fo  intended }  and  therefore  the  conCderation  is 
AtH^bTm!  good.  Hill.  22  Jac.  B.  R.  between  Gardiner,  and  Fenner 
toMied  fe-     and  his  wife,  adminiftrators  of  one  Baud,  per  curiam.3 

cbndum 

•fubje^tam  materiiiBy  and  ouinot  be  otberwife  intended  than  of  the  debt.  Another  cxceptioa  w«y  that 
he  averred  that  he  fpared^  but  did  not  ihew  how ;  fed  non  aUocatur,  becaufe  a  iKgative;  ai»d  by 
Doderidge  J*  ifloe  flull  not  be  taken  whether  he  fparcd  or  not,  but  the  defendant  muft  ike«  htfv  bit 
lias  filed. 

So  where  [4*  In  an  a£iion  upon  the  cafe  upon  a  promife  by  A.  againft 

the  declara-  B.  if  tlie  plaintiff  declares,  that  in  confideration  that  he  fold  and  de^ 

thTt  the 'de-  ^^^^^^  ^°  ^^  defendant  a  fleer  for  53/.  4  rf.  the  defendant  fuperfe 

lendant  wat  affumpfit^  and  to  the  faid  B.  faithfully  promifed  to  pay  the  faid  53  s. 

indebted  to  4  d.  Upon  rcqueft,  though  by  the  words  B.  affumes  and  prom^ 

touch"  ^^  '*  f^^fi^i  ^J^d  not  to  the  plaintiff,  yet  this  is  a  good  promife  to 

which  the  the  plaintiff.    Hill.  8  Car.  B.  R.  between  Lodtmam  andSaun- 

aforei^id  A.  ders,  per  Curiam,     Adjudged  in  writ  of  error,  this  being  moved 

Sll^pil^  for  error.  Intratur  Pafch.  8  Car.  B.  R.  Rot.  245.  and  the  judg- 

tifiO  pro-  ment  given  in  B.  affirmed,] 

ittifed  to 

pay ;  and  fo  it  is  that  the  plaintiflT  aflumed  to  pay  the  plaintiff!.  The  eoort  f«dy  that  It  bdng  ate 
Tcrdldl^  they  would  amend  the  name,  he  having  well  declared,  that  die  defendant  was  fiHffrtH  t» 
Blnit    Sid.  306.  pi.  15.  Mich«  18  Car.  %•  B.  R.  Bedford  v.  Uffington. 

•[292] 

S.  P.  for  [^.  If  A.  promifes  B.  in  confideration  B.  will/^i«£^  him  to  have 

of  ft^cp'"*  ^^^otnfieep  atfddage  in  certain  land,  that  he  will  pay  to  B.  as  mud 
leeros  to  be  4^^  hefbould  deferve,  and  avers,  that  he  defervedfo  mucby  this  is  not 
admitted,  good  to  havc  as  much  as  he  fliould  deierve  tor  fuch  things,  be- 
ites^  accp-  caufc  it  is  but  in  nature  of  a  trefpafs,  and  not  like  a  taylor,  or 
tio^s  being  *  fuch  Uke.  Trin.  ID  Car.  B.  R.  between  Mutton  and  Bougu<- 
taken  to  the  xoN.  Adjudged  per  curiam,  in  a  writ  of  error  upon  a  judgment 
lax^l'^^      in  an  inferior  court  in  the  town  of  Northampton  \  and  the  judg- 

ment 
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flttnt  thert  gSvett)  Nvaied  accwdiiif^ »  which  iceois  dot  to  be  «Rou.Rep. 

law.J  435-  Trio. 

B«  R.  Kiflf  ▼•  Slepfcat.        S>  P.  admitted  Rob«  5.  ia  pi.  9* 

[5.  If  A*  is  smleheJ  to  B.  in  10 1.  and  thereupon  C.  promifes 

B.  in  confid^ration  that  he  nvill  firhear  A.  till  ivtcYi  a  da^^  if  A. 
does  not  pay  hint  tbefaid  day  be  himfelfwill  pay  hinx  the  fame  day, 
rius  is  a  good  promife,  upon  which  B.  may  have  an  a£lion  againit 

C.  for  though  A.  had  the  whole  day  to  pay  it,  and  fo  impoffible 
for  C.  to  pay  it  the  fame  day,  if  he  did  not  pay  it,  yet  tht  fub* 
fiance  of  the  promife  is  to  pay ^  and  the  time  limited  being  impoffible^ 

is  vmd,  and  then  it  ought  to  be  paid  upon  requefi.  Mich.  lo  Car. 
B.  R.  between  Rowlandson  ind  SimpsoA*  Adjudged  per  cu- 
riam, in  a  writ  of  error  upon  a  judgment  in  Durham,  and  the 
judgment  affirmed  accordingly.  Intratur  Hill.  9  Car.  Rot.  201.] 

7.  If  the  plaintiff  declares  that  the  defendant,  in  conftderation 
that  he  ^u>as  indebted  to  the  plaintiff  in  divers  fums  of  money y  promifed 
to  pay  him  100/.  it  is  not  gooa  for  the  uncertainty ;  per  Wray. 
2  Le.  30.  Trin.  30  £liz.  B.  R.  in  pL  35* 

8.  AfHimpfit,  to  pay  /&  much  as  would  content  him^  and  held 
^od*  Le.  123.  pi.  167.  Fafch.  3oEIiz.  B.R.  Dellaby  v.  Haflels. 

9*  AHumpfit,  &c.  in  confideration  the  plaint^  would  mate  the  K^  65. 
defendant  a  leafe  of  Juch  lands^  he  promifed  to  pay  20  L  and  alleged  f***j7^* 
in  fa£lo,  that  %e  had  made  him  a  leafefor  5  jears^    It  was  moved  s.  rv^!» 
in  arrell  of  judgment,  that  the  plaintiff  had  not  performed  the  Beamona 
confideration  j  for  he  being  to  make  a  leafe,  &c.  it  (hall  be  in-  J^^^J"*^ 
tended  a  leafe  for  life,  which  he  hiid  not  made  \  but  per  cur.  that  it  ought 
the  promife  being  general  to  make  a  leafe,  it  may  as  well  be  tn^  to  be  « iea£i 
tended  a  leafe  at  will  as  for  Hfe,  which  leafe  he  might  determine  as  ^J^j^;  ^"' 
foon  as  he  made  it,  and  it  is  no  confideration  to  ground  an  action  e  comiaT 
upon;  and  judgment  was  flayed.  Cro.  Eliz.  ^66.  pi.  30.  Pafch. 
39  Eliz.  C.  B.  Fereby  v.  Lurkin. 

'    10.  AiTumpfit ;  whereas  the  plaintiff  was  in  treaty  with  the  de«  Bolil.  91. 
fendant  to  buy  a  fat  oxen,  and  promifed  to  pay  for  them  infra  breve  Brickcn- 
iempus  17/.     The  defendant  thereupon  promifed  to  deliver  them  sf  c.^a4*- 
io  him,  ^ni  allegedy  that  within  14  days  he  paid  him  9/.  and  was  judged  acl 
^eady  to  have  paid  the  refidue,  and  that  the  defendant  delivered  him  cor4ingly, 
one  of  thi  oxen,  but  would  not  deliver  the  other.     The  whole  court 
held  the  promife  to  pay  infra  breve  tempus  uncertain,  and  no 
confideration  at  all ;  and  the  defendant  is  not  bound  to  keep  his 
oxen  for  him,  and  his  offering  to  pay  within  14  days  is  not  ma- 
terial; and  judgment  for  the  defendant.    Cro.  J.  250.  Mich* 
8  Jac.  B.  R.  Toulhurfl  v.  Brickenden^  ^ 

10.  AiTumpfit,    in  cofi/ideration  the  plaintiff  would  marry  his  sRoU.Re^ 
daughter y  he  promifed  to  give  her  a  child's  party  and  as  much  at  his  '04;  Anon. 
detUh  as  io  any  of  his  childreny  excepting  his  eldeftfon ,-  and  fhewed  ibivad  acl 
that  a  younger  fon  had  lool.    Refolved,  that  the  promife  of  a  cordiogiy. 
child's  part  was  uncertain,  but  it  being  as  much  as  to  any  of  his  ^^  ^^ 
children,    and  then  ihewing  his  younger  fon  had  lool.  this  ch?j/!ra 

was 
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tUkun  »f  was  certain  enough.  And  judgment  for  the  plaiottflf!  IVmh.  14B. 
^•''^'."/'■-  Trin.  i7jac.  B.R.  Silvefter'scafc. 

daugfater*9  huiband  to  give  her  a  ebild*t  pvrtkn^  it  ii  good  \  for  by  the  CQAom  of  London  the  erideace 
between  the  wUe  and  the  children  it  certain  enough,  and  known  how  much  every  child  fliall  have. 

12.  The  defendant,  in  confideration  that  plaintiff  would  many 
daughter^  promifed  to  pay  hhn  20  French  pieces  towards  the  wed- 
ding-dinner. The  plaintiff  counted,  that  the  20  French  pieces 
amounted  to  *  6 1.  Englifh  money.  Exception  was  taken  that  this 
is  not  20  French  crowns ;  for  there  may  be  other  pieces.  Sed 
uon  allocatur ;  for  French  crowns  are  the  common  coin  of  France, 
and  known  here,  and  it  fhall  be  intended  according  to  our  ufual 
ipeech. ,  Cro.  C-  194*  pi.  5-  Trin.  6  Car.  B.  R.  Poynter  v, 
Poynter. 

13.  The  defendant  promifed  the  plaintiff  to  give  her  100/.  on 
the  day  of  her  marriage^  and  ititere/ifor  it  in  the  mean  tifne.  After 
a  verdi^,  it  was  obje£ted,  that  it  is  uncertain  what  was  meant 
by  the  word  (intereft).  It  is  true,  fome  ftatutes  mention  intereft, 
but  none  approve  it  ^  but  per  tot.  cur.  the  plaintiff  had  judgments 
2  Sid.  J 1 6.  Mich.   1658.  B.  R.  Cook  v.  Oliver. 

Keb.56.  '4«  Affumpfit,  &c.  in  con^deratum  of  20/.  the  defendant  pro^ 

pi.  ty.  and  fnijed  to  pay  the  plaintiff  loL  if  Cha.  S^rt  fbould  he  king  ofJEng'* 
Waicot  V**  ^"^  Vfithin  12  months  next  following  (he  being  then  in  exile). 
Tapping '  It  was  moved,  that  here  was  nQ  coniidera^op,  becaufe  at  the 
s.  p.  ex.  time  of  the  promife  Cha.  Stuart  was  king  of  England^  But  the 
^^^*  court  h^ld  the  confideration  gogid  \  for  the  words  are  te  bq^  taken 

according  to  the  fubje£l  matter,  the  king  being  at  that  time  out 
of  poffeffion  \  and  the  promife  mufl  be  intended  to  pay,  &c.  if 
he  be  in  poQeilion  within  the   12  months,     i  Lev.  33.  Pafch^ 
13  Car.  2.  B.  R.  Andrews  v.  Heme. 
Krb.  "76.         '5*  Plaintiff  declared  of  a  communication  between  the  plaintiff 
fi.  I  $.         and  defendant,  concerning  the  bark  of  certain  vjood:  and  that  there- 
Mich.  16      upon  //  ivas  agreed^  that  the  defendant  fiould  pve  to  the  plaint'^  2 s. 

BfR?'pai.  p^^  fi^^^  for  all  the  bark  of  fuch  woods  as  the  plaintifis  mould 

Iryv.  Pl^s,  cut,  and  thai  thereupon  the  defendant  promifed  to  have  readyfucha 

S.  C.  fays,  j^y  articles  purporting  the  agreement j  and  an  obligation  for  perform' 

heW^Sbat  ^^^^^  thereof,  without  faying  in  whatfum^  &c.    The  declaration  is 

the  defend,  not  good  for  that  rcafon,  and  a  certain  fum  cannot  be  intendedf 

•nt  ought  tccaufe  the  number  of  feams  arc  altogether  uncertain ;  but  the 

given^a  jufticcs  held,  that  this  being  after  verdi£i  upon  general  iffue,  M^as 

bond,  and  cured,  but  \i  it  had  been  upon  demurrer  or  fpecial  iffue;  it  had 

^J??^.  b««»  naught.    Sid.  270.  pi.  25.  Trin,  17  Car.  2.  B.  R.  Plcafc 

snay  oe  re»  —^  1  /•  •         • 

duced  to  a  ,v.  Palfry. 

certainty, 

9ccordin^  to  the  Tslae  of  the  book  [bark]  and  ihould  not  kare  pleaded  fton  alTuof  ^ 
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(T)  \^hat  will  be  a  good  Confideration  to  main- 
tain an  Adion  [againji  LawJ\  [And  wbatjhall 
hejaid  againji  Law^ 

f  I.  |F  the  confideration  of  an  aflumpfit  to  the  attorney  of  the  plains  RoU.  Rep, 

-*  tWva  an  a£iion  after  judgment^  when  his  warrant  of  attor-  S^S-  }^- 19» 

ncy  is  cktermincd,  be  that  hejhall  acknowledge  fatisfaSfion  of  the  not^judg- 

judgment,  this  is  not  fufficient  to  maintain  an  a&ion  upon  the  ed. See 

cafe,  becaufe  it  is  againft  law  for  him  to  acknowledge  fatisfac-  ^^^*  Attor- 

tion  after  the  warrant  determined,  without  the  confent  of  the  4*^.^',  c« 

plaintiff  himfelf..  My  Rep.  14  Jac.  Pa yn  against  Chute.]  and  the* 

notes  there* 
f  2.  If  a  mznfor  money  given  promlfes  to  ferve  certain  procefsy  this  RoU,  Rep, 
15  not  a  good  confideration,  becaufe  it  is  againft  law ;  for  it  is  I^L**^**** 
extortion.     My  Rep.   i3Jac.   Sherly  againsj  Parker.     Ad-  parker^* 
judged,  for  this  is  extortion  in  the  (heriff  to  take  it ;  and  there-  S.  c,  ad- 
fore  unlawful  in  *  the  giver  of  it.  Contra  Hill.  10  Jac.  B.  between  ^^^  ^\ 

BOOTHBY   AND  ALPORT.]  ^  by\:Vke 

Ch.  J.  it  is 
cotatfary  to  the  ftatnte  of  W.  i.  [^  £•  i.  cap.  26.}  for  tbe  ftierifFto  take  money  for  fervini^  procer«  \ 
and  by  Dodderidge,  if  it  be  unlawful  in  the  Aeriffto  uke  the  money^  it  it  unlawful  la  tbe  plain cifl' ta 
KiTC  it  to  him*  S.  C.  cited  Co.  Lite.  16S.  b.  a  r  -■ 

*f294  3 
[3.  If  an  executor  fues  execution  by  elegit^  and  B.  ajtranger^  as  Cro.  J. 
a  friend  to  the  eX(k:utor,  in  conf  deration  that  the  Jheriff  would  exe^  s^c^l'nd^* 
citte  the  f aid  elegit  forthwith,  and  of  td.  to  him  paid  by  thejheriff'y  by  War- 
promt/estopayhim  60L  upon  which  the  fherifF  executes  the  writ ;  kuTtonj. 
yet  no  a£kion  lies,  becaufe  the  confideration  is  againft  the  law ;  ^  ^^J*^*"* 
lor  the  flicriiF  ought  to  do  his  duty  without  reward,  and  this  60  L  fufficient 
is  not  any  difchargt  of  the  fees  due  to  thejljeriffhy  the  ftatute,  being  confidera- 

E'rcn  by  a  ftranger,  and  not  exprefled  for  them.     Mich.  3  Jac  ?Ji^**JJ"t^ 
.  between  Bridge  and  Cage.     Adjudged.]  the  other 

which  is 
unlavful.    Wherefore  it  was  adjudged  for  the  defendant.^— Noy  Ttr.  S.  C*  and  judgment  that 
the  pbtntiff  nil  capiat  per  breve  by  dbe  ftatute  32  [13]  H.  6.  which  avoids  it. 

[4.  If  a  man  brings  a  capias,  which  he  has  againft  A.  to  the  I^*  \3^;  ^* 
Aeriff,  and  prays  him  that  he  will  mate  J.  S.  hisfpecial  bailiff,  and  L^klia!"* 
promifes  him,  if  he  will  make  him  his  fpecial  bailiff]^  that  if  J.  S.  B.  R,  Pal. 
f-^.]  efcapes  fron)  the  bailiflF,  that  he  will  bring  no  action  for  the  ^^  v- 
efcape  againft  him,  this  is  an  aflumpfit  upon  which  an  a£tion  ^^^{^^ 
lies,  if  he  brings  any  a6^1on  for  the  efcape  againft  the  fherifp.  s.  c.  ad. 
Pafch.  32  Eliz.  B.  r1  between  Paumer  and  Smalbrooke,  ad-  J«<*g«*/«' 
judged  }  and  34  Eliz.  the  fame  cafe  affirmed  in  a  writ  of  error  5  Sr.!l!!l* 
and  there  in  32  £liz«  faid,  that  it  was  fo  adjudged  Trin.  3a  Eliz.  s  Le.  azy* 
B.  R.  between  Shoolbrooke  and  Selman.I  ^'T^' 

Blir.  B.R.  the  S.  C.  in  totidem  verbia— -i*^— >0w.  97.  S.  C.  by  the  name  of  DABiincECovitT 
V.  SkALLsaooKZi  adjudged  for  tbe  plaintiff.  Cro.  B.   178.  pi.  9.  S.  C.  Pafch.  32  £n^« 

B.  R.  adjudged  for  the  plaintiff.  Cro.  £.  271.  pi.  2.  [i4«]  Hill.  34  £llx.  in  tbe  exchequer- 

Chamber.  S.  C«  and  tbe  judameot  was  affirjucd* 

[J.  If 


T«//jr»  U   tion  to  maintain  an  z£tion  upon  the  cafe>  if  he  after  keeps  a  fliop 
j^**'      there :  for  the  reftraint  of  His  trade  is  but  in  •  oneplace,  and  CTcry 
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N«y  7^*  Cjr»  If  -'^^  ^^  Mitaitftd  at  the  fuif  rf  B*  upon  a  proccfs  for  dclrt^ 

s2er*s/c  ^^^  promtfesy  in  conftderatien  that  C.  ajtranger^  nvill  arrejt  A.  upon 

that  it  is  a  capiat  utlagatum  i^ponthis  outlawry^  that  he  will  pay  iim  40/^ 

void  by  the  this  IS  no  good  confideration  to  have  an  aftion^  though  he  ihews 

6?smdjudK-  ^^  ^*^  declaration  that  he  was  after  made  afpecial  bailiff  to  the  flie- 

sietitac.  riff  to  arreft  him  thereupon,  by  a  warrant  to  him  direded;  for 

cordingiy.  f^i^  ij  extortion,  and  the  fheriff  might  by  fuch  means  extort  from 

rfTif^Ba^  the  fubje£t  great  fees  for  the  doing  his  duty.     Mich.  22  Jac 

dow  v»  Sal.  B.  R.  between  Faldoe  and  Salter,  per  curiam,  in  arreft ; 

*^* f •?•  and  after  Pafch.  1  Car.  this  being  moved  again,  it  was  adjudged 

coiSi^yT*  P^*"  totam  curiam  againft  the  plaintiff,  becaufe  the  bailiff  is  die 

for  a  pro-*  officer  of  the  iheriff  and  his  fcnrant.    This  is  entered^  Trin, 

piiic  to  the  ^2  Tac.  B.  R.  Rot.] 

bis  officers  to  gin  what  was  not  a  due  fee  was  «etorrieH»<  Lat.  54^  Batho  t.  Salter,  S.  C.  ad- 

judged for  the  |4aintiff'. —-^«r  an  airompftt  made  to  ^Jhanger  t«  gomnA  belptbejberifto  nakA 
cxecatiao»  is  good,  and  an  afiumpflt  lies.  Noy  76.  cites  it  as  vouched  and  agreed  in  one  Aodkr^ft 
cafe.— —Lat.  56.  S.  P.  agreed  by  Jones  and  Ooderidge  J.  but  Crew  Ch.  J.  doobted. 

$  {  *95  ] 

•  S.P.  fo        [6.  li  A.  leeps  a  mercm^s  Jbop  in  a  town,  and  B.  comes  there, 

being /«r  a  ^nd  will  fct  up  ihop,  and  takes  all  the  braided  nvare  of  A.  ^t  a  cer« 
StTOtte^*  ^^^"  price,  and  in  confideration  thereof  A,  promifes  B.  not  to  keep  oaf 
ufeatrade     mercer^s  ficp  zittx  within  the  fdd  town^  this  is  a  good  confidera- 

genen 

AOC 

9  Bulft. 

136.  Mich.  $  man  may  for  a  confideration  fell  the  liberty  that  the  law  gives 
>'•     '       him ;  but  otherwife  it  is  where  the  reftraint  is  by  comp«lfiou,  as 

•  ^  P^j    '  by  byJaws,  (as  it  feems  f  it  was  a  H.  5.)  Mich.  18  Jac.  B.  R 
'  •    ,°-'^f  between  %  Jolliffe  and  Broad,  adjudged  per  curiam,  contra 
Jac*  Rogeia   to  the  Opinion  of  Haughton.    Mich*  19  Jac.    Thb  judgment 
V.  Parry.      was  affirmed  upon  a  writ  of  ernn*  in  die  exchequer«chamber. 

jl6.'s/c.  '^""'  ^4  ^^*  ®'  ^'  J^^tween  Q  Gosse  and  Pragmel,  adjudged 
butnot's.P.  in  a  writ  of  error  upon  a  judgment  in  bank^  where  it  was  fo 
•^s.  C.  adjudged  alfof  where  the  promife  was  in  confideration  of  a  moT' 
Cl^h  ^  ^^^^  ^f  ^^  P^in^iff  '^ith  the  daughter  of  the  defendant^  who  made 
Parker, who  the  piomifc.    Intratur  Pafch.  24  Car,  Rot.  217.] 

laid,  Chat 

he  had  caufed  the  roll  to  be  fearched,  and  the  ca(b  Is  wrong  reported  in  Balft.  136.  Fot  that  the  r(« 
folution  of  the  judges  was  not  grounded  upon  its  being  a  particular  reftraint,  but  upon  itt  bang  aff' 
ticular  rejira'mt  with  a  confidcrathnt  and  that  the  ftrefs  Has  on  thole  words,  though  as  they  ftand  ta  dli 
hook  they  do  not  feea  material.     Wnit.*t  Rep.  i86.  Hill.  171 1.  B.  R.  Mhdiel  ▼•  ReynoUa. 

X  S.  O.  adjudged ;  but  if  the  reftraint  had  beengeneral^  or  upon  a  coerfion,  or  without  a  confidei*- 
tion,  it  would  be  otherwife.     Noy  98.  by  the  name  of  Jelliet  v.  Broad.  Affirmed  in  eoorfey 

all  the  jaftices,  except  TanfieM,  who  faid  nothing  againft  it.  Jo.  1 3.  S.  C— Affirmed  in  the  ex- 
chequer by  all  the  juftices,  Mich.  19  Jac.  €ro.  J.  597.  S.  C.  $.  C.  adjudged  by  all  thi 
juftices,  but  Haughton  contra.     2  Roll  203.  JoUie  v.  Broad. 

Mafter  takes  obligation  of  an  apprentice  n»t  to  exercife  hit  cn^  vt'tthm  the  fame  twfn  h  ^yean* 
A^ion  lies  not  for  ufing  tbe  craft  within  the  4  years.     Mo.  115.  pi.  159.  Pafch.  ao  Elie.   Anon. 

S.  P.  Mich,  43  &  44  Elic.  C.  B.  Ow.   143.  Claygate  ▼.  Batcfaelor.  S.  P.  as  to  ofii^ 

his  trade  in  the  fame  place,  and  the  bond  adjodged  void  j  but  a  Jiference  taken  between  a  ba^smdA 
premife^  Mar.'x9i.  Pafch.  i8*Car.  B.  R.'  Bvrow  v.  Wood.— >— ~Same  difference  taken  Mich* 
X  Jac.  2.  C.  B.  3  Lev.  241.  Clerk  ▼.  the  Taylors  of  Exeter..  S.  P.  Mich.  29  Eliz.  Mo.  241* 

pi.  379|  Anon.— ->3  Le.  2x7.  pi.  288,  Mich.  30  Elis.  S.  C.  by  tbe  name  of  the  BlAciEf nidi** 
.,cafe. 

II  A  general  reftraint  makes  the  bond  void  ;  and  fb  as  to  a  particular  ^lace,  unlefs  there  be  a  can^ 
deration  i  but  a  conlideraticD  will  make  it  good.  Allen.  67.  Trin.  24  Car.  B.  R.  PrugneU  r.  Goue« 
-^'i-And  cites  it  u  adjudged  in  Froward*s  cafe.— — S.  P.  by  RoU  Ch.  J.  Sty.  xii.  Trin*  ^4  Car* 
.^ragnaU  v.  Coff. 

S.  P. 
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S.P.  nar.  77*  Tim*  16  Car.  C.  B.  but  if  ooe  be  hoiuii,tbai  be  will  m  aft  bk  trsdi,  it  11  no  goU 
bond.    Aaoa.  S<e  du  Tn4e  (F)  per  toCunu 

« 

[7*  If  A.  and  B.  play  at  tables^  and  thereupon  in  confideratlon 
Hit  plmtitiff'  protntfes  to  give  his  mare  to  the  defendant y  if  he  'wins five 
Mntes  at  tables^  the  defendant  promifes  to  pay  5  /.  to  the  plaintiff'  if 
be  wins  five  gahies,  this  is  a  good  confideration,  by  reafon  of  the 
hazard,  though  this  is  no  lawful  game  for  eyery  pcrfon.  Mich. 
0  Car.  B.  R.  between  Sutton  and  JoneSj  per  curiam.  Intraiur 
Mich.  9  Rot.] 

[8.  In  an  a£iion  upon  the  cafe,  if  the  plaintijf  declares  that  Hob.67.pl. 
whereas  he,  at  the  requefi  of  the  defendant,  foUcited  and  profe-  73»  S.  C. 
cuted  ^fuit  in  B.  R.  in  trefpafs,  in  nvhich  the  defendant  was  plain--  'J^^JSI 
tiff  againfi  B.  the  defendant  promifed  to  pay  the  now  plaintiff  100  L  Wray.} 
this  is  a  good  confideration,  and  not  againft  the  law ;  for  it  is 
lawful  for  a  man  to  be  a  folicitor  upon  a  fpecial  retainer,  if  it  be 
not  for  maintenance.     Hob.  Rep.  93.  between  Worthington 
AND  Garston,  Mich.  22  &  23  Eiiz.  Rot.  378.] 

[9.  If  A.  makes  a  leafe  to  B,  and  the  kffee  covenants  to  pay  quit"  P^n.  i6{« 
TintSy  and  to  repair j  and  A  together  with  C.  at  the  requeft  of  B.  ?*  ^*  ***" 
enter  into  an  obligation  of  1000  /.  jointly  and  fever  ally ,  to  A.  for  the  ibid.  jgoT* 
performance  of  the  covenant,  and  after  the  qtdt-rents  are  behind^  ^  C*  ^^<l 
and  the  houfe  is  not  repaired,  whereupon  A,  arrefts  C  upon  the  ^(m}^^^^ 
obligation,  and  thereupon  C  pays  all  the  arrears ,  fcil.  33 1.  and  Dodccidge,) 
promifes  to  repair  the  houfe  before  a  certain  day  after,  and  in  ^^  ^ 
confideration  thereof  A.  promifes  to  C  tofue  B.  upon  the  faid  obli-  la^arion" 
gation,  and  to  pay  to  himfo  much  as  hejbould  recover  upon  the  faid  and  promi^y 
obligation,  crfbould  have  by  compofttion  with  B.  and  after  fucs  B.  and  *^  "wintain 
compounds  for  34  L  an  a^ion  upon  the  cafe  lies  for  C.  againft  A.  ^  .*^"^* 
upon  this  *  promife;  for  it  is  not  maintenance  in  C.  for  all  that  he  judgment 
did  and  paid  ought  to  have  been  performed  by  B.  himfelf,  who  ^**  8^^** 
was  the  principd.    Trin.  19  Jac.  B.  R.  between  Morris  and  pontiff. 
Badger,  adjudged;  this  being  moved  inarreft  of  judgment.]        ♦[  206  1 

[lo.  Jf  A.  promifes  B,  an  attorney  of  B.  that  in  confideration  8.  C.  cited 
that  he  nvillfolicit  a  fwt  which  J.  S.  has  in  chancery ,  that  he  will  ?^''  '*9- 
pve  him  3  /.  4  ^.   every  term,  this  confideration  is  not  againft  wa^n  °^ 
law  ;  for  an  attorney  in  one  court  may  be  a  particular  folicitor  in  Peck,  s.  p. 
another  court*,   but  not  a  general  one.     Mich.  12  Jac.  between  "~^'®' c* 
Leach  and  Penton,  per  curiam.]  pi!l*.p«feh. 

5  Car. 
B.  R.  Truisbt  v.  Warkcn.     AH  the  court  conceived  chat  tn  attorney  may  very  well  be  a  folicitor 
/or  hij  client  in  other  courts,  at  well  as  in  the  court  where  he  is  attorney,  and  a  promire  to  pay  h\m  fof 
it  IS  lawful.     But  if^a  pcrfon  of  fuperior  rank  fliould  do  it,  it  would  be  maintenance.— .» Jo.  208.  pL  3. 

Trin.  4  Car.  B.  R.  S.  C.  adjudged. Mar.  78.  pi.  123.  Fafch.  15  Car.  S.  P.  cued  per  cur.  t* 

luve  beeo  adjudged  in  B.  R.  in  one  Kelway's  cafe. 

f  1 1.  HA,  folicits  a  fmt  for  B.  in  chancery  at  his  requeft,  and 
after  they  reckon  infimul,  and  upon  the  reckoning  the  fees  ofthefoli^ 
citor^  and  the  money  laid  out  by  him  comes  to  61.  and  upon  this  B. 
fays,  in  confideration  that  A,  will  fue  for  him  a  latitat  out  of  the  hinges 
tench  againfi  J.  S.  he  promifes  to  pay  him  the  faid  6  L  though  it 
ihould  be  admitted  the  ground  is  ill>  viz.  that  the  6 1.  was  not 
iuct  becaufe   this  folicitation  is  againft  law  and  maintenance; 

yst 
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St  k  feems  the  fuing  the  latitat  will  be  a  good  conGderados.' 
ich.  13  Jac.  B.  dubitatur,  between  Leach  and  Penton.] 
Aflumpfit,  [12.  If  ^.  be  obliged  to  JB*  in  an  obligation  for  40 1,  upon  condl* 
for  that  K.  fionfoT  the  payment  0/20  L  and  A.  effoigns  [eloigns^  kimfelf,  fo  that 
jiflJw-  ®'  '^"o^'*^  '^ot  how  to  come  at  his  debt ;  whereupon  C.  ajlranger^ 
tedgtd  a  re-  in  confideration  of  certain  herrings  given  to  him  by  j^.  and  that  B* 
€»gnmanctof  jl^Qulj^  q/pgn  the /aid  obligation  to  C.  with  a  letter  of  attorney  to  put 
l^W*  '^  '^  ^^*^>  P^^fi^  to  pay  the  faid  20 1.  this  is  a  good  confideration 
mftervtardt  to  have  SOI  a£lion ;  though  it  was  obje£led  that  the  buying  of 
^pfff  '*'  debts  is  againft  law  ;  but  if  that  be  void,  yet  the  giving  of  the 
rfhit  Undt,  herrings  is  *  a  confideration.  Mich.  7  Car.  B.  R.  between  Mi- 
mfbcintoH'    CHAEL  AND  Ca&den,  adjudged;   this  being  moved  in  arreit  of 

mnuhfaffin  the  recognlxance  to  him^  promfed  tofay^  &c.    It  was  inove<I  in  arreft  of  ju<}giiica^  that  a 
coii£denoon  to  affign  a  recognisance  over  is  unlawful,,  and  maintenance,   and  <b  not  good.    Rdbivcd 
per  tot.  cur.  that  an  affignment  of  a  debtor  a  recognisance  to  a  ftranger,i6  a  voidooofideration ;  Initaa 
afligament  of  it  to  the  terteoaat,  by  way  of  difcharge  of  iut  landy  is  clearly  lawful.    Cro.  ^fix.  551*  ' 
fL  %,  Pafch*  39  Eiia.  B.  R.  Barrow  v.  Gray. 

Afiiimpfity  to  give  fo  much  money  in  ctnJSderathn  the  other  ^ould  sffgn  to  bim  a  juifmevt  fhtahei 
Mi^nfi  y*  5.  in  the  mar/hate  cwrt*  ■  It  was  moved  that  thisiva  chofe  in  adion  not  affignable,  and  if 
jt  was,  it  is  maiotcnance ;  but  per  curiam,  it  is  a  good  confideration,  and  it  is  common  for  one  to  give 
mother  a  letter  of  attorney  to  fue  execution  in  the  name  of  him  who  gave  it.  Sid.  a  12.  nl.  1 1.  Trio. 
16  Car.  a.  Loder  ▼#  Cheflyn.  Keb.  744.  pi*  35.  Leader  ▼.  Cheflellny  S.  C.  and  judgment  for 

the  plaintiff^  niis  i  altbomgb  it  v/se  ajudgmcft  by^  ml  dicit^  which  is  but  an  award* 

^*>t»  /  [13,  If  A.  being  a  clerk,  promifes  B.  in  confideration  that  B. 

(A)  vl*6»  ^^^^  procure  him  to  be  reElor  of  a  donative  church,  vuith  cure  of  ite 
S«  c.  and  Jouls  of  the  gift  of  the  king^  (as  the  cafe  was)  to  pay  to  B.  iQ  L  this 
^enoict  is  not  a  good  confideration  to  maintain  an  adlion  j  for  it  isfmonyf 
^^^  and  againft  the  law  of  God, and  man.     Mich.  9  Car.  B.  R.  be- 

tween Mackaller  and  Toddrick,  per  curiam,  in  a  writ  of 
error  upon  a  judgment  in  the  court  of  the  Tower  of  London, 
upon  this  promife,  which  was  to  procure  him  to  be  reflor  of  the 
Tower,  which  is  a  donative  with  cure  of  fouls  of  the  king's 
gift.  Intratur  Trin.  9  Car.  Rot.  714.  Pafch.  lo  Car.  This  wa» 
[  ^97   ]  ^^  refolved  again  by  all  the  court,  and  the  judgment  given  in  ilic 

Tower  reveried  accordingly.] 
See  tit.  [14.  If  a  man  promifes  to  pay  ufefor  the  forbearance  of  money^ 

^^^2uiSL  according  to  the  rate  of  10  !•  for  the  100 1.  per  annum,  though 
cafe  of  this  is  not  made  void  by  any  ftatute,  yet  it  is  void  by  the  common 
Gibfon  ▼•  lawj  and  npt  any  good  confideration  to  maintain  an  a^ion. 
5?!?"/.^     Mich.  22  Jac.  B.  R.  in  the  cafe  of  Oliver  and  Olive,  agreed 

Win*  1 14*  T^      1       •  1  0     -rrri  -if-.  ** 

110,  lai.    p^r  Doderidge  &  Wmtlock.] 

Hill.  %% 

Jac.  C.  B.  it  was  agrted  by  counfel  of  both  iides,  that  contrails  and  obligations  for  payment  of  in- 
tereft  for  forbearaaCQ  of  the  money^  is  good..  *  It  is  no  unhiwful  confideration  to  pay  iate- 
relt,  not  being  more  than  is  permilted;  Cxo.  C.  073.  pl«  9*  Mich.  %  Car.  3«  K*  io  cak  ot*  Hasii 
v«  Richards. 

[15.  HA.  promifes  B,  in  confideration  of  a  marriage  between  A. 

and  C.  the  daughter  of  B.  that  he  will^^^y  to  A.  [J?.]  100  /.  at  a 

•   time  after,  and  in  the  mean  time  to  pay  according  to  the  rate  of  8/« 

for  the  interefl  thereof,  this  is  a  good  confideration,  efpeciaJly  it 

being  upon  a  marriage,  and  not  tor  money  lent.     Trin.   10  Car* 

B.  R.  between  Chaplym  and  Disfline^  adjudged  iu  a  writ  of 

«  error 
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ctror  upon  a  judgment  in  B.  and  the  firft  judgment  affirmed.  In- 
tratur  Pafch.  lo  Car.  B.  R.  Rot.  ao2.  and  then  cited  Pafch.  5 
Car.  Rot  134.  B.  R.  between  Noetok  and  Hznchlbyi  adjudged 
atcordingly.] 

fid.  If  A*  furreriders  a  copjhM  to  B.  upon  condition  that  if  he  See  tit 
paysZoL  toB.  at  a  certain  day,  then  the  furrender  (hall  be  void,  ^^'^'y  W 
and  after  it  is  agreed  between  them  that  A.  pall  not  pay  the  money,  Jn/thc    * 
But fiall forfeit  ky  and  in  amjsderatiou  thereof  J3.  promifeS  to  pay  to  A.  notes  therf« 
at  a  certain  day-  60  /.  or  6  L  per  annum  from  the  faid  day,  for  ufe 
and  intereft  of  the  faid  60  /.  till  k  be  paid.     In  an  a£lion  upon  the 
cafe  upon  this  promife,  this  is  a  good  confideration ;  for  this  61. 
flidll  be  taken  to  be  interejfe  damnorutHy  and  not  lucriy  and  only  li«^ 
mited  as  a  penalty  for  non-payment  of  the  60 1.  as  a  nomine 
poenx  in  an  bbligation  with  condition. '  Mich.  22  Jac.  B«  R.  be* 
t^'cen  Oliver  and  Oliver,  adjudged ;  this  being  moved  in  ar- 
reft  of  judgment)  the  which  intratur  Trin.  ai  Jac] 

1 7«  The  plaintiiB  declared  that  they  were  proprietors  tf  certain 
goods  in  pojfeffion  of  <tne  A,  again/i  whom  J.  8.  the  defendant  had  com-' 
tnenced  a  feigned  Juit  in  the  eecl^ia/Hcal  courts  in  the  name  of  one  C. 
kuitb  intent  to  get  the  goods  into  his  pojfeffion  ;  and  promifed  the  plains 
tiffs  that  if  they  would  fuffer  him.  to  recover  the  goods  by  the  fauifuity 
be  tvould  render  them  a  true  account  of  the  goods  ;  and  fliewed  that 
J.  S.  did  recover  the  goods  by  fuffizrance  of  the  plaintifis.  This 
was  an  unlawful  fuit  for  J.  S.  fo  to  fue  in  the  names  of  others, 
and  therefore  it  cannot  be  a  good  confideration ;  and  awarded 
quod  querens  nil  capiat,  &c.  Le.  179.  pi.  255.  Trin.  31  £iiz, 
B.  R.  Fifh  and  Brown  v.  Sadler. 

I  &.  K.  having  a  houfe  adjoining  to  a  prifon,  and  to  which  the 
gaolers  ufed  to  fend  their  prifoners  to  be  fafely  kept,  in  confderq^ 
tion  that  they  committed  a  prifoner  to  him  to  keepj  by  which  he  might 
make  profit  by  utteritig  his  meat  and  drink  as  he  ufed  to  do,  promifed 
tp  keep  him  fafely  y  and  tofave  the  gaolers  from  all  efcapeSy  whereupon 
they  committed  the  prifoner  to  him,  &c.  It  was  held  that  the 
tittering  his  meat,  &c.  was  a  good  confideration.  Cro.  E.  123, 
pL  2.  Hill.  31  Eliz.  B.  R.  Barkley  V.  Kempftow. 

^9.  Aflumpfit.     Whereas  the  plaintiff  claimed  to  have  a  title  to 
certain  lands  in  D,  in  confideration  that  the  plaintiff  affumed  to  ajfign , 
bis  right  and  intereft  to  the  defetidanty  he  promifed  to  pay  him  40  /. 
It  was  urged  that  this  was  an  unlawful  confideration,  and  againfl: 
the  ftatute  of  32  H.  8.  cap.  9.  for  it  appears  not  that  the  plain-    t  298  1 
tiflF  was  in  poileflion  by  the  fpace  of  a  year  before,  and  fo  could 
not  ailign,   nor  that  the  defendant  was  in  pofTeflion  fo  as  to  take 
by  releafe  ^  but  the  exception  was  difallowed,  becaufe  it  (lands 
indifPerent  whether  he  was  in  poileifion  or  not.    The  plaintiff 
had  judgment.     Cro.  E.  pi.  23.  Mich.  31  &  32  Eliz.  B.  R. 
Dobbins's  cafe. 

20.  AiTumpfit,  &c.  for  that  defendant  being  arrejled  at  the  plain^ 
tiff* s fuit  in  confideration  ihat  the  plaintiff  would  permit  him  to  go  at 
iorgCy  and  ivould  give  authority  to  the  bailiff  to  that  purpofcy  he  pro* 
ftnfed  to  appear  at  the  return  of  the  procefsy  or  would  give  the  plaintiff 
f  oA     It  was  moved  b  arreft  of  judgment^  th&t  the  promife  was 

Vol.  I.  Z  void, 
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void,  bebtg  eontrvy  to  the  ftatute  of  23  H.  6.  but  Gawdy  and 
Clench  held  it  go64»  being  made  to  the  plaintiff,  who  had  autho- 
rity to  difpenfe  with  his  appearance  ;  but  if  it  had  beeri  made  to 
the  fheriff  himfelf,'  or  any  other  to  his  ufe,  it  had  been  within  the 
equity  of  the  i^atute.     Cro.  Eliz.  190.  pi.  z.  Mich.  32  &  33  Eiiz. 
B.  R.  Milwardv.  Clark. 
*)  tt.  236.         2i<  Affumpfit,  for  that  a  precept  was  \awardcd  to  a  bailiff  to  at* 
f}'  3^5-        tarb  the  goods  of  S.  and  he  attached  him  by  t^oo  quarters  of  com,  and 
cdrdlfigly"     delivered  them  to  the  then  plaintiffs  to  deliver  thetn  at  tie  next  tourtf 
and  after-     and  the  defetidant  affunud  tofave  him  barmlefs.     It  was  the  opinion 
wirdi  judg-  q£  f^^  court,  that  the  coniideration,  was  void,  and  againit  law; 
given  agafnft  ^^^  attachment  cannot  be  of  com  out  of  facks,  but  if  it  might, 
tfaepiaintiir.  it  ought  to  be  kept  by  the  bailifi^  and  not  delivered  out  of  his 
hands.     Cro.  £.  230.  pl.*20«  Pafch.  33  Eliz.  B.  R*  Mead  r. 
Bigot. 
S6  where  A.       22.  A*  entered  into  a  bond  of  200  L  to  B.  Aftcrwvds  A,  gave  al^ 
dkd^^^d"''^   *fr^5w/>  to  R.for  payment  of  her  debts ;  the  defendant  pretending  that 
that  0.  'the    ^^^  ^'^  '^^^  ^^^^  ^^  ^'  ^  ^  ^^^  rf  I  CO  /.  only^  prom^ed  the  plaintiff 
father  of  C.  that  if  he  and  two  ivitneffes  would  depofe  before  the  major  of  L.  thai 
the  defend-    ^j^  f^^j  ^^  ^^^  ^^  ^f^  obligor  OS  a  bond  conditioned  for  payment  rf 

debtedtoA.  20o/.  that  he  would  pay  the  money.     The  plaintiff  andtwoodier 

for  malt,  perfons  did  depofe  befofe  the  mayor  of  L.  accordingly.    Ad* 

^^aaiTda'a^  j^^g^^   ^^^  ^^  "^'^s   a  lawful  oath,    and  a  good  con&dentioxu 

rL'^X/'X  Cro.  E.  469.  (bis)  pi.  21.  Hill.  38  Eliz.  B.  R.  Knight  r.Ruib- 

^xnuld  hr'tng    worth. 

fitjftt  bef'jre  ajiiflice  of  peace ^  wbojbould  depcfe  on  oatb  that  B,  wasfi  indebted  to  A^  prm^td  paptegf% 
and  avers  that  he  brought  two  witneiTcs  who  did  fwear,  &c.  Vaughan  Ch.  J.  wai  agaioft  curate* 
nancing  thefe  extrajudicial  oathc ;  but  Windham  and  Atkins  thought  it  not  a  profane  oathyoor  iridua 
the  ftatute  of  king  James,  bccaufe  it  tended  to  the  determining  of  a  controverfy  ;  and  accordioglj  tJie 
plaintiff  had  judgment.  Mod.  i66.  pi.  4.  Mich.  25  Car.  1.  C.  B.  Amie  v.  Andrews.— -Fieem. 
Rep.  133.  pi*  i55>  S.  C.  accordingly,  and  judgment  for  the  plaintiff.  ■  ^  of  a  pcDmifebf  de- 

fendant to  pay  the  money>  if  the  plaintiff  would  take  an  oath  that  it  was  doe  to  him  ;  and  the  ^ai«dff 
averred  that  he  fwore  it  before  a  majier  in  chancery  \  and  adjud^jcd  for  the  plaintiff.  Raym.  1 53.  HafcK. 
iS  Car.  a.  B.  R.  Bretton  v.  Prcttiman.— Sid.^aS^.  pJ.  17.  Brett  v. 'Prettiman,  S.  C.  accord- 
ingly.-—.-2  Keb.  26.  pi.  ^;.  S.  C.  adjomatur.—- •-'Ibid.  44.  pi.  91.  S.  C.  and  held  ita  good  tea- 
^deration,  be  it  before  a  mafler  in  chancery,  or  befcre  euy  man  li-t-ingf  this  beinj  inteaded  of  a  Jidmm 
oatk  \  and  judgment  for  the  plaintiff, ——So  where  die  confideration  was,  that  B.  would  procure  C.  to 
'  make  oath  before  a  mailer  in  chancery,  it  is  a  good  confideratiun ;  and  judgment  for  the  plaintjtf^ 
2  Sid.  la-;.  Mich.  165S.  B.  R*  Perkins  v.  Binke.'  So  If  it  was  to  he  before  a  judge  rf  4j*» 

Ibid,  cited  by  Ncwdigate  J.  as  the  cale  of  Kirket  v.  Frankmer. 

Yclv.  19.  23.  Affumpfit,  &c.  for  that  B.  being  outlawed^  afier  a  judgment 

H^yf ^  '    ^^^^^ft  ^'^  h  ^^^  P^^^^^ifff    the  defendant^  in  confideration  the  plain- 
S.  C.  ad-      tiff  would  forbear  to  proceed  t^n  the  capias  utlagatum,  promifed  thai  ^ 
jMdj<»d  ac-     fie  faid  B.  did  not  pay  the  debt  he  would.     After  verdi^,  it  wa$ 
cor  in^iy.     moved  that  tlie  confideration  was  againft  law,  becaufe  the  pro- 
cefs  was  at  the  fuit  of  the  king  j  but  Gawdy,  Fenner,  and  Ycl- 
verton  held  the  confideration  good  ;  for  the  procefs  is  at  the  fuit 
of  the  party  as  well  as  of  the  king ;  but  Popham  e  contra.   Judg- 
ment for  the  plaintiff  nifi,  &c.     Cro.  £liz,  909.  pi.  21.  Mich.  44 
&  45  Eliz.  B.  R.  Jennings  v.  Harley. 
Godb.  250.       24.  H.  was  /;;  execution  at  the  fuit  of  D. — B.  catm  to  AL  tie 
pi.  546.       gaoler^  and'promifed  him,  that  in  cotiftderation  he  would pertmt  H»  to  go 
Uz  h  'r     *^  ^'^i^y  ^f'^^^  ^'  fhouldpay  the  debt  into  court  by  a  certain  dax^  to  far 
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&fyD*  ani  that  he  would /rt^  the  gaoler  barmlefs*     M.  brought  Blithman  n 
.affiunpfit.     Bat  per  tot.  cur.  the  promife  is  void,  becaufe  the  5*^? 
.confideradon  is  againft  law.     Yelv.  197.  Hill.  8  Jac.  B.  R.  Mar-  there  it  it» 

tju  ▼.  Blithman*  that  the  af. 

-..,,,  rumpfic  was 

Id  tke  plaintiff  the  gaoler,  to  give  him  10!.  if  he  would  defl'ver  A.  in  execution  for  debtt  and  alJeges^ 
Aedid  deliver  A.  the  ir^/ ff»r  hang  Jatisfied,  It  was  held  an  illegal  confidertrion,  and  void,  and 
thit  plaintiff  Aould  pot  have  judgmeat.  a  Bulft.  213.  PaAih.  tajac.  S.  C.  accordingly  j  and 

|er  co(.  cur«  the  confideration  is  void* 

25.  If  an  informer  takes  upon  him  to  compound  contrary  to  the 
itatute  of  18  Uliz.  5.  though  it  h^  prohibited^  yet  the  promife  is 
good  I  and  though  he  cannot  withdraw  the  fuit,  yet  he  may  for- 
hear  profecution ;  per  Montague  Ch.J.  i  Roll.  Rep.  103. 
Trin.  17  Jac.  B-  R.  in  cafe  of  Brand  v.  Cox. 

26.  The  plaintiff  and  defendant  were  bothyi///<?rj  to  theJherW 
^f  Middle^x  to  obtain  the  office  of  ufider-Jberiff  iox  fuch  a  year.  The 
defendant',  in  conftderaiion  the  plaintiff  ivould  dtftfl  his  fuit j  promifed 
the  plaintiff,  that  if  *he  obtained  thefaid  office^  to  pay  to  tlie  plain- 
tiff 20  /.  for  a  gelding  delivered  him  by  the  plaintiff  All  tlie  court 
held  the  confideration  to  be  good  and  valuable  \  and  adjudged 
for  the  plaintiff  in  C.  B.  and  that  judgment  affirmed.  Cro.  J. 
6 1 2-  pL  7.  Hill.  18  Jac.  B.  R.  Parker. v.  Brown. 

27.  A  promife  'was  made  to  the  plaintiff,  an  innheper^  that  /;;  Hutt.  515. 
confidiration  he  would  keep  one  B,  (whom  the  defendant  pretended  ^*  9*  ^- 
to  be  arreffed  on  a  commiffion  of  rebellion)  for  one  nighty  in  his  inn,  the  name'^* 
tuapri/oner,  hi  would  fave  the  plaintiff  harmlefs.     Afterwards  B.  Flktch«» 
brought  an  afbion  of  falfe  imprifonment  againft  the  plaintiff,  and  ^*  "'^*' 
recovered  againft  him,  but  defendant  refufed  to  fave  him  harm-  win.79.  ^ 
lefs.     After  verdifl,  it  was  moved  in  arreft  of  judgment,  that  it  S.  c.  Ho- 
was  not  (hewn  that  B.  was  lawfully  arretted.     But  whether  law-  ^  SJ*'  J- 
fully  or  not,  the  illegality  thereof  not  appearing  to  the  plaintiff,  be  tl»e?8"ii 
judgment  was  entered  for  him.     Win.  48.  Mich.  20  Jac.  C.  B»  ^fferenee 
Batterfca'.  cafe  ^^^^ 

and  a  private  mait^  for  if  tbe  Aeriff  arreft  a  man  unlawfully,  and  proraifes  as  before,  this  is  a  good 
aflanipfit ;  but  perchance  otherwife  of  a  private  man,  as  here  j  but  in  the  principal  caie  the  defendant  h4d 
pleaded  mh  affumpJSe,  and  this  implies  a  lanvful  wtprifrmnent  ^  for  otherwife  the  defendant  might  havt 
given  tbe  unlawful  imprifonment  in  evidence. 

28.  If  I  requefi  another  to  enter  into  B^s  land^  and  in  my  name  to  But  by  Hut* 
drive  out  tbe  beajls  and  impoutul  them,  and  promife  to  fave  him  harm-  J?"'  J^"^' 
i/f,  this  is  a  good  affumpfit,  and  yet  the  a£l  is  tortious  i  per  Ho-  p^rs  i/ftl 
bart,  Histton,  and  Winch.    Win.  49.  Mich.  20  Jac.  C.  B.  in  fi{f  to  he 
Batterfcy's  cafe.  "^^/^^i 

otherwife;  at  iflrtjwpjem  f»  heat amtber^  awJ frmtfe to fipve yw  hermlefi,  this  aflrumpfit  is  noc 
good  )  for  the  a^  appears  in  it&lf  to  be  unlawful  \  but  otherwife  it  is  as  in  our  cafe,  when  the  aft 
fiands  iodifterent  — ^Hutt.  56.  S.  P.  Sc  S.  C.  by  the  name  of  Fletcher  v.  Harcot. 

Aflumpfit,  in  eonfideratien  the  plaintiff  ivould  g'me  tbe  defendant  201.  he  promifed  to  give  the  plaint  iff 
40 1.  if  be  did  net  beat  T.  S.   out  oj  fucb  a  cicfey  and  alleged,  thit  he  gave  the  defendant  the  ao  s. 
Upon  non-affumplit  pleaded,  the  plaincin  had  a  verdid ;  but  it  was  ftaid,  becaufe  the  coniidcratton  and 
agteement  was  unlawful  and  void,     a  Lev.  X74.  Trin.  28  Car.  2.  B.  R*  Allen  v.  Refcous-o^Fieem. 
Ke^,  433*  pl*  5^4*  Awm»  feems  to  be  S.  C.  and  judgment  arreflcd  according)/. 

29.  Affumpfit,  for  that  the  dcfendaf:t  having  afci.fa,  againjl  the 
goods  of  J.  i.  ajid  delivered  it  to  thefba-iff^  a  fid  ajirmed  to  the  plain'* 

Z   2  /'/, 
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Affi  that  the  ehth  in  thejhop  9/  C  L:  wire  the  goods  of  y.  L.  oni  i^ 
Me  to  this  execution  J  and  required  die  plaintiff  to  execute  the  wri^ 
arid  if  he  would  feifi  the  f aid  doth^  he  promifedi  when  requiredy  to 
give  bond  to  thejheriff  in  any  reafonahle  funiy  to  indemnify  both  bim  and 
the  plaintiff  for  entering  and  feizing  the  faid  goods.  It  was  ob- 
]e£led|  that  this  promife  was  grounded  upon  a  confideratioh  verjr 
unla>;idFul9  (viz*)  to  fave  a  man  harmlefsfor  taking  another  man^s 
goods  in  execution.  But  the  court  held  the  *  confideration  good^ 
and  that  the  defendant  requiring  the  (herifF  to  execute  the  writ, 
it  was  reafonable  he  fhould  indemnify  him ;  and  a  promife  to  give 
a  bond  in  a  reafonable  penalty,  without  mentioning  any  certain 
fum,  is  good.  Cro.  J.  65a.  pL  2i.  Mich.  20  Jac.  B.  R.  Arui> 
dcy  V.  Gardner. 

30-  There  is  a  diverfity  where  one  aflumes  to  do  a  thing  unla^ 

fuly  which  cannot  by  any  means  become  lawful,  as  to  kill  a  ntan,  or 

to  burn  a  houfe,  &c.  and  where  it  is  to  do  a  things  unlawjut, 

which  in  time  may  be  made  lawful ;  as  where  it  is  to  make  ^fecff-- 

ment  of  the  land  of  a  f  ranger ,  or  of  an  alien,  or  a  corporation, 

&c.     In  thefe  cafes  he  is  bound  to  make  them,  and  therefore  at 

his  peril  muft  obtain  lawful  liberty  to  make  them  5  per  Walter 

Ch.  B.    Litt.  Rep.  86.  Trin.  4  Car.  in  the  exchequer,  Howard 

V.  Approbert. 

IcT.  9S«  31.  Aflumpfit,  &c.  In  which  the  plaintifF  declared,  that  he  is 

llenfon  ▼•      ^  bailiff,  and  having  arrejled  J,  S.  on  a  warrant,  the  defiiidant 

S.  C.  ic-     promifed,  that  in  confideration  the  plaintiff  would  permit  the  faid  J*  o. 

cortTingljr,      to  be  in  his  houfe ^  he  would  deliver  him  to  the  plaintiff  the  next  mom* 

^r  t^^"^^  ^^^S'     ^^  ^^^  moved  in  arreft  of  judgment,  that  me  promife  was 

fiidtoH§       againft  law^  and  void  \  for  leaving  a  prifoner  in  another's  houfe 

madetotbt     and  cuftody  is  an  efcape.     But  per  cur.  they  will  not  intend 

*^^M-     that  the  plaintiff  was  abfent  from  J.  S.  and  judgment  for  the 

rentisjh'     plaintiff".     Sid.  132.  pi.  4.  Pafch.   15  Car.  2.  B.  R.  Benfldn  v. 

ihaii  be  in-    French. 

tended  that 

ihe  was  left  thei«  by  the  aflent  of  the  phmtiflT.     And  judgment  for  the  plaintiff  niliy  &c.  Keb. 

4S3.  pi.  17.  S.  G»  adjud^d  for  the  plaludiV  olil'.  ■    ■  S.  C.  cited  2  Jo.  139.  but  varies  the  point 

•fit. 

Ley.  188*.  32-  An  attorney  being  employed  to  take  out  execution  on  a  recogm^ 

S.  C.  but  2/i«rf  againft  the  defendant,  he  promifed  to  pay  him,  isfc.    The  de- 

of  wne  xnade  ^^^^^^^  demurred  to  the  declaration,  for  that  the  confideration 

^tmtey  by  IS  void,  as  arifing  ex  turpi  caufa,  it  being  contrary  to  his  truft^ 

d(ed  ofaf.  and  oath  of  an  attorney,  to  forbear  when  he  k  employed  to  fue. 

"t^ZTa^  But  per  cur.  it  ftiall  be  intended  the  attorney  had  authority  from  bis 

reetive  the  cHcftt  to  forbcar,  or. to  nfiftith  tneans  as  he  might  think  requifite  to 

Mt  to  hh  get  the  debt,  and  to  forbear  generally,  without  faying  how  long^ 

wS'not  of  ^  8^^^  »  ^^^  **  ^^'^  ^  taken  to  be  perpetual  forbearance*    Sid. 

an  attorney  294.  pL  1 4.  Trin.  1 8  Car.  2^  B.'Ru  Ruflel  v/ Haddock. 

jit  hw;  and 

the  court  held,  that  tt  fhall  be*  intended  tHat  this  was  aligned  to  the  plabitifF  in  fatisfodHon  of  a  dcbli 
and  gave  judgment  fbr  the  plainrifF.  2  Keb.  751  pi.  60.  S.  C'  mentions^  that  the  attoim^ 

was  both  attorney  on  record,  and  alfo  aflignce  by  letter  of  attorney,  and  therefore  the  confideradoa 
was  hfeld  good  enough ;  per  cur.  praeter  Keeling  Ch.  T.  who  doubted.  Adjoroatur.^-AftcrMaidS 
Keeling  Ch.  I«  coaccived  it  a  good  ceoiideratiQiiy  and  juogmoit  for  the  plaintiff,  a  iCcl»»  to.  pl»'  ;> 

33-  ^ 
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33*  A  queftion  arifing  between  A.  the  defendant,  a  cuftom-  ibia.  The 
houfe  officer,  and  C.  a  mer(:hant>  plaintiff*,  what  the  cuilom  of  reporter 
goods  imported  did  amount  to,  and  what  fum  B.  had  paid  j  A.  ^^*of 
the  defendant,  in  conjideration  C.  the  plaintiff' would  pay  him  lool,  this  point. 

(which  in  truth  was  lefs  than  the  cuftom  did  amount  unto)  pro^  ^•*»\ 

fnijidthat  if  B*  had  paid  no  more^  C^Jh^uld  pfiy  m  more  f  and  aver*  s?C.'*wid  * 
red,  that  B.  had  paid  no  more,  yet  the  defendant  had  complained  per  cur. 
to  the  commiilioners,  and  the  plaintiff"  was  compelled  to  pay  more.  ****^."  '^ 
After  a  verdift  for  the  plaintiff*,  it  was  objeSled,  that  here  was  no  ^e  cuftl)xiu 
confideration ;  for  C.  was  compellable  to  pay  what  is  due  j  and  tr  is  chain*' 
this  agreement  amounted  to  no  more  than  to  cheat  the  king^  as  B.  had  '^^ij^^^ 
done.     But  per  cur.  payment  of  what  is  due,  without  any  fuit  or  was  not* 
trouble,  is  a  good  confideration;  and  the  acceptance  of  lefs  than  iMundtode* 
is  due  by  the  officer,  and  agreement  that  the  merchant  fliall  pay  ^^^  ^^* 
no  more,  is  a  good  agreement  between  them;  for  the  officer  pall  S^hand"; 
anfwer  to  the  king  for  the  refidue  out  of  his  own  pocket.     Lev.  ia8.  <nd  if  B. 
Jftch.   1 8  Car.  ^.  B.  R.  Johnfon  v.  Aftell.  ^$^1 

j^  A.  is  bound  to  anfwer  ail  above  what  he  paid*    And  jodgment  for  the  plaintiil'  nifi* 

34.  A  bailiff  had  taken  J.  S.  in  execution  by  a  ca.  fa.  and  the  [   301  ] 
defendant    in    con/ideration    he  would  permit    7.   $.    to  Jiay  at  the 

houfe  of  y,  Df  in  H.  till  fuch  a  day^  promifed  tofave  him  harmlefs 
from  all  efcapes.  It  was  infifted,  that  the  confideration  was  ille- 
gal, becaufe  J.  S.  was  in  execution ;  and  thereupon  the  court 
ftaid  judgment  at  the  firft,  but  on  laft  day  of  the  term  gave  judg-p 
ment  for  the  plaintiff.  Hale  Ch.  J.  faying,  that  a  long  vacation 
coming  on,  he  would  delay  the  judgment  no  longer,  but  dire£led, 
that  a  writ  of  error  be  brought,  if  thought  well  of.  2  Lev.  xy. 
Trin.  23  Car.  2.  B.  R.  Freake  v.  Clarke. 

35.  C.  2LVk  under-fberiff  having  fcifed  goods  on  an  elegit  fued  out  Cart.  213. 
by  the  ^\2\nt\Sy  promifed  the  plaintiffy  that  in  confideration  he  wouldy  ^orest  v. 
at  C*s  requeft^  fue  out  another  elegit y  to  procure  the  goods  to  be  found  %^c^.^^^* 
hy  inquiftion^  and  deliver  them  to  any  perfon  to  be  appointed  by  the  accordingly. 
plaintiff.     The  court  held  the  promife  not  lawful  5  for,  ift,  the  ^P"*"- 
feifure  upon  the  firft  elegit,  without  an  inquifition,   was   not  pi!^'i?V.c. 
sood ;  fo  that  this  promife  is  to  make  good  the^tort  of  the  de-  adjudged  ac. 
fendanL     adly.  It  is  the  d^uty  of  the  ftierifF  to  return  an  indiffe-  co'^Jng^y* 
rent  jury,  but  this  promife  engages  him  contrary  to  the  duty  of 

Iu$  office ;  and  though  one  part  of  the  promife  is  lawful,  yet  fince 
that  depended  upon  the  other  part,  which  was  illegal,  the  whole 
is  naugnt.  Ana  judgment  for  the  defendant,  2  Jo.  24.  Mich, 
Z4  Car.  2.  C.  B.  Mofris  v.  Chapman. 

36.  In  confideration  the  plaintiff  would  deliver  the  defendants 
cattle  out  ofpoufidj  he  promifed  to  pay,  or  fave  him  harmlefs.  It 
was  held,  that  this  confideration  was  not  unlawful,  though  the 
catde  were  duly  impounded,  becaufe  it  was  not  a  malum  in  fe. 
2  Show.  329.  pi.  338.  Mich.  35  Car.  2.  B.  R.  Well  v.  Thomp- 
ion. 

37.  Afliimpfit,  in  confideration  the  officer  would  re/lore  goods 
taken  on  afi,fa,  to  pay  the  debt,  is  a  good  confideration.  i  Salk. 
28.  pi.  1 7.  Pafch.  5  Ann.  B.  R.  Love's  cafe. 

Z  3  38.  An 
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38*  An  i^prefs  promtfe  to  pay  inteTcft,  or  money  ntnn  atftof^ 
vAW  fupport  an  aftion  5  per  Parker  Ch.  J.  16  Mod*  312.  PafcL 
I  Geo.  I.  B.  R. 

(  U  )     Upon  an  Aflumpnt.     Confidcration.    \Wbat 

is  good.  ^ 

Cto*E.]26*  [i.  yF  an  infant  takes  up  certairA  commodities  of  a  mercer  in  I^n- 
jUy.Hiii.  1  ^^^  ^f  ^  certain  price^  and  after  for  Jion-payment  of  tbe 

I'  rI'*       money  he  tKrcatcns  to  fuc  him,  dnd  the  mother  of  the  infant  pro* 
fiToicB  V.    mifes  to  pay  him  ^  he  will  not/ue  him^  this  is  not  any  confidera- 
^L«"s'c    ^^^^  ^^  maintain  the  a£lion,   inafmuch  as   the  infant  was  not  ^ 
fays'themi  chargeable  in  law  for   the  money.    Withi^olls's  case,   ad-  ' 
fant  wu       judged;  cited  Pafch.  4a  £liz.  B.  R. j 

dead,  and      •'      ^ 

the  adion  was  brought  agalnft  his  executor  for  yel^et,  and  mooey  Idntf  frc«  to  tbe  nfaott  Md  coontel 
«if  a  proisife  by  the  executor  to  pay,  in  conlifleration  of  forbearance  §  and  that  the  conn  was  dear  of 
opinion  that  the  a£^ion  did  not  lie  j  for  the  contract  of  the  infant  was  merely  void»  and  m  debt 
againft  him  he  might  plead  nil  debet.— ^—Le.  113.  pi.  155.  Hill.  30  Elis.  S.  C.  adjudyed  wf^aatt 

the  plainti/F. Lat.  21.  S.  C.  and  the  contraA  adjudged  void,  being  for  things  of  fvp^ohy,  Ind 

not  of  ncceffity.  Ow.  94.  S.  C.  ftates  it,  that  the  infant  was  botuid  in  a  bond  to  ^y  tlK«iBKy« 

and  that  tlie  executor  promifed  payment  \  but  adjudged,  that  the  pUintitfihaU  be  baticd.  ■  Paph> 

J  52.  S.  C*  cired  by  Doderidge  as  a  promife  made  by  the  infant  himfeif,  and  the  aAion  brought  agaiall 
the  infant,  and  the  aHumplit  adjudged  not  good,  h^caufe  he  was  not  liable  at  firi^,  it  not  besog  Aeim 
to  be  pro  ncceiTarto  veftitu,  and  it  ought  to  be  fuitable  to  his  calling.  D.  27s.  a.  matg.  pi.  31. 

cites  Whitepoole's  cafe,  S.  C.  that  the  infant  made  a  contra^,  and  at  full  age  promifed,  in  eoi^ 
deration  the  plaintiff  would  forbear  the  fuit^  to  pay  j  and  (ays,  it  wu  adjudged  that  the  affioii  hff 
■gainft  him* 

[302   ]       [2*  &  if  an  infant  enters  into  an  obligation  to  pay  a  certain  fom 

Cro.E.  700.  of  money,  and  after  the  obligee  brings  debt  upon  the  obligation^ 
?!;  '^'    .     and  procures  a  latitat  to  arrell  him,  and  the  obligor  being  now  rf 

jvioming  ▼•/.,,    *^  «t*  •         1  <•  t_ti»  t/» 

Krop,  s.c.  fi^ll  agCf  and  havmg  notice  thereoi,  comes  to  the  obhgee,  2Xiajaji 
and  Fcnncr  to  him,  that  if  he  tvould  not  arreft  him  he  Hvouldpay  him  the  money^ 
conMcra^-**^  this  is  not  any  consideration  to  maintain  an  a^ion,  inafmuch  as 
tion;  but  the  infant  might  have  avoided  the  obligation  by  plea.  PafcL  42 
Clench  e      Eliz.  B.  R.  between  Monnings  and  Knoppe.T 

contra  J  and 

the  other  juilices  being  abfeot,  adjoraatur. 

r  ■'^—  \  [3.  If  A.  2.  feme  covert f  makes  an  agreement  with  B.  to  pay  Km 
^°^*  '9*  100/.  in  marriage  with  C,  her  daughter^  and  thereupon  Z).  tbe 
brother  of  A,  promifes  J?,  in  confideration  that  he  will  marry  C.  the 
daughter  of  A.  that  he  will  procure  A,  to  perform  the  faid  agree- 
ment M'ith  B.  upon  which  B.  marries  C.  this  is  a  good  promife, 
upon  M'hich  B.  may  bring  an  aftion  upon  the  cafe  againft  D. 
though  the  agreement  between  A.  and  B.  was  not  of  force,  nor 
was  binding  between  A.  and  fi.,  A.  being  a  feme  covert  ;-for 
this  was  an  agreement  made,  though  not  cf  effeS  in  law.  Pafch. 
14  Car.  B.  R.  between  Marsh  and  Farrant^,  per  curiam, 
praeter  Barkley,  who  held  the  contra,  becaufe  die  agreement 
was  void.  Adjudged  in  a  writ  of  crro,r  upon  a  judgment  in  Ex- 
eter, and  the  judgment  aiErmed  accordingly.  Intratur  Pjifch. 
13  Car.  Rot.  102.I 

-        .  [4.  If 
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[4.  Tf  an  infant  delivers  to  B.  10 /•  and  in  confideradon  thereof  Hob.69.pK 
'S.  promlfes  to  build  him  a  houffy  this  1$  no  good  confiden^tion }  for  ^'^^  s^c, 
though  the  20 1.  was  delivered  by  the  hand  of  the  infant,  yet  — BrJwni.  * 
this  is  vddable  by. him.  Mich.  13  Jac.  B.  per  Winch.  But  "•  s. c. 
fee  the  fame  cafe,  as  it  feems,  for  a^  horfe.  Hob.  Rep.  105.  be-  ^^  takea'* 
tween  AurroN  and  Gervas,  per  Hob.  becaufe  it  was  only  void^  notice  of. 
M  to  he  recovered  back  by  a£lion  of  account.] 

[$.  If  A.  exhibits  a  bill  in  chancery  againft  B.  fuppofing  thereby  Aflumpfit, 
that  Af  AflJ  delivered  300/.  to  B.  in  trujl,  whereupon  B.  in  confix  'rJofth^ 
deration  that  A.  would  end  all  fuits  againfl  him  in  chancery^  promifes  plaintiff 
to  pay  him  100/.  though  A.  has  remedy  for  it  at  common  law  ^^ooulJ  dcfifl 
by  writ  of  account,  yet  this  is  a  good  conflderation  fo  as  to  have  •^^^bj'^ciry 
an  adion  upon  tlie  cafe  upon  the  aflumpfit,  becaufe  the  money  wbkb  he      < 
Was  delivered  in  truft,  which  is  proper  for  the  chancery,  and  the  '"''^^-^ 
iuit  there  is  a  matter  of  charge.     Mich.  10  Jac.  B.  R.  between  ^JcHSant^ 
Sir  J.  PooLY  and  Gilbert,  adjudged.]  forjeikfcr* 

ing  up  a 
hcwdf  of  which  the  defendant  bad  rwned  hmfeif  falUJUd.     The  dtfindant  promifed  n  deVtver  the  pJainttf 
tht  oMigathn  Mpm  rc^uefi.     It  was  objeded  the  confidentioa  was  not  goo4  to  flay  a  fuit  m  chancery  ; 
^ut  the  court  held  it  good  eaoosh,  and  g»ve  judgment  for  the  pUJndffi  and  the  judgment  was  affirmed 
in  error.     Cro.  E.  768.  pi.  10.  Trln.  4s  Eliz.  B.  R.  Dowdcnay  v.  Bland. 

Delarrhtg  trie's  fiff  cf  a  Trmedy  in  tftiify$  is  a  good  conflderation  in  aflumpfit.  Vent  40, 41 .  Trim 
ai  Car.  2.  E.  R.  Wells  v.  Wells— Lev.  273.  S.  'C.  adjudged  accordingly.— ^ It  wilifcarce  be 
allowed  that  an  equitable  intereftwill  be  t  good  con£deratioQtoi'upportan  afiioa  at  law  j  per  cur.  8  Mod. 
4t  Pafeh.  7  Geo.  in  cafe  of  Lock  v.  Wright. 

[6*  If  A.  fues  a  writ  of  privilege  agamfl:  B.  and  B.  in  confi-  Hob.  2i6» 
deration  that  A.  will,  at  the  rcqueft  of  B.  forbear  to  profecute  the  E*'?.^^' 
faid  writ  any  further,  promifes  50/.  to  A.  this  is  a  good  promife,  jj^gca  acl 
though  it  be  not  averred  that  the  plaintiff  had  any  good  caufe  of  coidingiy. 
adHon  j  for  the  promife  implies  a  caufe,  inafmuch  as  B.  defired  T^j?*'"^*^* 
a  ftay.     This  alfo  requires  a  lofs  of  the  writ,  and  a  delay  of  the  mitteletpr^ 
fuit.  Hob.  Rep*  c.  278.  between  Bedwell  and  Cotton,  ad-  fiqui  the 

defendant  promises  to  pay,  is  good.  Sid.  446.  pi.  6.  Pafch.  2Z  Cir.  2.  B.  &•  Buckley  v.  Turner. 
■         'Mod.  43.  S.  C.  adjudged  for  the  plaiotjfi. 

[  303  J 

[7.  If  A.  has  in  his  cuftody  33  cloaks  of  the  goods  of  J.  S.  the  A.jawm 
which  33  cloaks  he  intends  to  retain  in  his  cuftody  tjll  J.  S.  pays  f^^jj^^f ' 
him  14  L  which  he  owes  him  •,  whereupon  B.  comes  to  A-  and  in  fucbadttyy 
cwifderation  be  'wonid  deliver  the  33  cloaks  to  him,  to  do  .with  them  ^^•^"''^' 
according  to  his  pleafure,  hz  promifes  to  pay  to  A,  the  faid  14I.  this  ^J^  „^ 
is  a  good  conficferation  for  A.  to  have  an  aftionagainft  B.  though  being  re. 
it  was  obje£led  that  it  might  be  that  A.  had  no  caufe  to  retain  die  ^ccn«d,  b. 
cloaks,  becaufe  A.  is  chargeable  in  detinue  by  J.  S.    Pafch.  6  c?iitbcm\ 
Car.  B.  R.  between  Grimett  and  Powle,  adjudged,^  this  being  upon  which 
-  moved  in  arreft.]  f  •  ^'P'^f 

-*  he  nvtUflay 

the  fide  of  diera  fcr  3  days,  hewt/Ifay  the  mofityt  and  bm^e  the  goodx.  B,JUyt  the  fate  accordingly. 
In  an  aAioo  againft  D.  the  court  hcl.l  the  conflderation  good,  and  this  agrceinent  with  D.  ib  in  nature 
•fa  fide;  for  he  might  have  detinue  for  the  goods,  if  he  had  paid  the  money.     Roll.  Rep.  215. 

Pl.  10.  Trin.  I J  Jac.  B.  R.  Capper  ▼.  Dickenfon 3  Bulftt  [70.  but  wrong  paged]  68.  Cop- 

^  T.  Dickenfon,  S.  C.  and  ihe  whole  court  clear  of  opiniott  that  the  f  onfidcr«tiott  >»  ««««*.  Andjudg- 
'  Ibr  the  piaJAcIff. 

Z  4  t8.  If 
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A.  Wis  iV-  [8,  If  Z.  be  indthtid U  Af.  and  L.  Mweri  to  Af.  eertdngdA. 

fhmtiW%  *®  "^^  value  of  loo  L  as  in  pawn  till  he  pay&  him  the  debt,  and  afc 

iA^ffff  0  ter  ^  S.  r&m^/  /o  ikT.  andpromifes  to  pay  him  die  debt,  in  aa^dna^ 

^^K  '^'^  ^'^«  that  he  wili  diUvirto  him  the  faid  panm^  whereupon  he  deliTeis 

w  f^nMera^  ^^  ^^  ^^'^  accordingly,  this  is  a  good  confideraUon  to  have  an  ac« 

thmthef/aw'  tion  upon  the  cafe  againft  him.  Mich^  7  Jac.  B.  between  Levett 

tif  at  bit  ^ND  MoYS,  pcr  cufiam.] 

rtpi^  '         '  *^  ■* 

WMfitf  deliver  the  btrft  to  bim  to  tbe  ufe  cf  A*  fromifed  to  pay  the  debt.  Per  tot.  cur.  the  ctmfitoatum 
It  good  i  for  whereas  he  might  btve  detained  tjie  hoHe,  he  at  tht  de£eodant*t  requeft  ddi^ered  it  lo  hiol 
to  the  owner**  iife,  which  is  a  prejudice  to  the  plaintiff,  and  a  benefit  to  the  owner  to  whoie  uie  ic  wis 
<lcliTered«    Hutt.  xoi.  Mich.  4  Car.  Mackerney  v.  Xwrin. 

M0.857.pl.  [p.  If  B.  the  daughter  of  A.  be  heir*apparent  to  C  arid 
•  "T^.Qrcf-.  D^  promifcs  to  A.  the  mother,  in  coiifideration  that  flic  vfiU 
ther/HUlI  confent  Tiud  agree  that  the /aid  B,  her  daughter  JhoM  marry  his  Jon^ 
2  z  fac.  that  he  nuould  give  to  thefaidA.  100  L  upon  which  A.  confents,  and 
Vid  d*for  ^'^  marriage  takes  cfFeft,  this  is  a  good  confideration ;  for  na- 
the  plaintiff  tuTC  gives  ^hc  po,wer  of  difpofitiou  to  parents,  and  in  natui^ 
by3jufticc»,  their  childrexi  are  bound  to  obey  them.  Pafch.  12  Jac.B.  be* 
e"contra  —  ^wcen  Grexsly  AND  LouDHER,  adjudged.  Hob.  Rep.  15.  the 
Hob.  10.      fame  cafe,] 

pl.2I.S.C. 

Winch  1.  his  re^fon  was*  that  he  thought  the  marriage  was  no  advancement  to  the  man  ;  for  a  woaufi 
only  is  faid  in  law  to  be  advanced  in  marriage,  and  fo  is  not  the  man,  and  thereiR>fe  ihe  only  Aail  ha^ 
the  writ  of  caufa  macriraonii  praelocuti.  Brownl.  z8.  S.  C.  adjudged  a  good  coniidenbon.—- >« 

Hutt.  3^9*  S.  P.  cited  to  have  been  adjudged. 

J-  . '_  [  10.  If  A.  in  confideration  that  the  mother  of  C.  at  the  io' 

Fol.  20.  ftance  and  requeft  of  A,  would  permit  her  Jon  toferve  him  for  fuch  a 

*    ^v"*"^  iimt^  propiifes  B.  to  pay  her  10  /.  &c.  this  is  a  good  confideration  for 

tbat'b{bad  ^*  *^  ^^^^  ^^  aftion  upon  this  promife  againft  A.  though  it  docs 

fut  one  y,  not  appear  that  C.  was  within  age,  or  within  the  government  of 

^'  *«  B.  or  of  what  age  he  was,  viz.  of  the  age  of  50  or  more;  for 

Sf^'^/f /!#  ^^cre  is  a  confideration  of  nature  and  refpeft  that  the  fon  owes  to 

defendant  to  thc  mothcr  ^  and  it  is  a  good  confideration  for  her  not  to  hinder 

ferve  bim,  her  fon  to  fcrvc  ;  and  this  is  done  at  the  requeft  of  A.  Mich.  ^J 

fbed^pnd^^  Car.  B.  R.  between  Coppings  and  Toulove,  per  curiam  ad- 

gmt  was  to  judged,  this  being  moved  in  arreft  of  judgmeut.     Intratur  Trin* 

jitfd  bim  I  r  Car.  Rot.  223.]                                                            ,         •  . 

weat^  drink ,      •'  •    "* 

ice,  and  bad  ^en  bim  30  1.  kc.  Thc  defendant y  in  confideration  tbat  tbe  plaintiff  ^cmld  ghoe bis  e9g- 
fent  tbat  tbefaid  J.  W*  ficuld  depart  out  of  bhfervice\  and  if  beflwtld  depart  accordingly^  promifed  to 
fay  the  plaintiff  15I.  And  after  judgment  for  the  plaintiff  in  6.  R.  it  wa&  aflignod  for  error,  tbat 
here  was  no  confideration,  it  being  that  the  plaintiff  ihould  give  his  confent  that  J.  W.  ihould  depart 
*  his  fervice,  when  he  might  liave  left  his  fervice  without  any  fuch  confent.  But  becaufehis  near  ie« 
lation  to  the  faid  J.  W«  and  his  charge  in  placing  him  with  the  defendant,  Aewfuch  an  interrft  inhiA 
tiut  his  confent  might  be  an  effectual  means  to  caufe  him  to  depart  the  defendant's  fervice,  the  judg*. 
ment  was  affirmed,     i^llen  78.  Trin.  24  Car.  B.  R.  Ward  v.  Prinn.' 

Though  natural  efftBion  in  itjelf  be  fufficicnt  to  raife  an  ufe,  it  /i  not  b  Efficient  ground  to  raife  an  of' 
fumpfit  upon,  without  an  exprels  quid  pro  quo.  Cro.  £.  756.  pi.  x6.  Pakh.  42  Ells.  C,  B*  la  Brers 
cafe. 

•[304] 

Hardr.74.  [11.  If  ji,  is  indebted  to  B.  in  20  L  and  thereupon  B.  males  a 
T^\T^  /rf/^  of  attorney  to  C.  to  put  it  infuit^  and  to  recover  the  debt  to  his 
Bridgwater,  Own  itjey  and  to  reltafe  it  at  his  pleafure,  and  after  A.  in  conftdi^ 
S.  C.  and     ration  that  C.  will  forbear  tofue  lUmfor  a  certain  timey  promifes  C.  to 

13  '  .  f^i 
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^tke  deki  this  is  a  good  confideration ;  for  the  forbearance  of  Aj  H 

the  fuit  whereof  he  had  power,  is  a  meritorious  confideration.  ][J^^ 

1 5c  I.  between  Pitt  AND  BaiDGwjiT£& }  per  cur-iaipj  this  t»^r"*nr. 

being  moved  in  a  writ  of  errpn  1  that  ^S 

'    ^"  ,  Vasaoopa- 

ilderacio'iy  bccaofe  what  the  plaiflti^  does  qittft  be  in  itnother*s  name,  and  the  debt  mpains  4iie  m 
aaother,  who  may  fue  m  hit  own  name,  notwithftanding  the  letter  of  attorney.  And  per  Roll  Ch.  J* 
it  appears  chat  rhe  plaintiff  had  power  to  difcharge  the  debt^  which  is  for  the  defendant**  adfantage  | 
and  :herefoie  hcid  it  a  good  confideration ;  ^ut  fatd  it  would  have  been  otherwife  jf  the  plaiati^  h^i¥k( 
h«d  iuch  authority. 

Debt  by  A.  againft  B.  on  a  bond  conditicuied  fpr  payment  of  369 1.  and  intereft*  A*  obtained  ajiidg« 

spent,  and  arrerwards  made  a  letter  of  attorney  to  R.  the  plaintifl^  to  receive  the  faid  principal  fuai 

anJ  intereft  to  his  own  ufe ;  and  in  default  of  payment  to  profecute,  &c.  and  thereupon  the  plaintifl^ 

intending  to  take  out  execution  againil  Bt  in  the  name  of  A.  of  whiUi  intention  the  plaintiff  giving  P* 

the  now  defendant,  &c.  notice,  he,  the  faid  defendant,  7th  June  j  6(4,  at  London,  &c«  im  confidcrti'' 

t'lcn  tbjt  tb^fhint'iff  ^wQuld forbear  toprojecute  B,  on  the  bond,  &c,  till  the  etiJ of  Michaelmas  term  ca« 

fuini^,  prom'ifcd  them  to  fay,  tec-  upon  non  aflumpfit  pleaded  the  plaintiff  had'  a  verdi^  ;  and  it  was 

objeded,  in  arreft  of  judgment,  that  this  was  not  ^  good  confideration  -,  for  where  the  plauulff  ha^ 

99  fnjudue  by  forbearance^  mr  the  defendant  any  benefit^  there  it  is  no  good  co;ifideration.     Now  In 

thi&  cafe  the  plaintiff  can  have  no   prejudice,  becaule  he  it  not  the  real  creditor,  he  having  only  n 

letter  of  attorney  to  prnfecute  in  the  name  of  another,  and  his  forbearing  might  be  no  benefit  to  the 

defendan:,  becaufe  the  creditor  himfelf  might  ftiU  fue  the  defendant,  l^«.    But  the  court  held  the  con- 

fidcratinn  g.oodj  and  the  plaintiff  had  judgment.  Hard.  71.  Mich.  i656>  in  ^e  exchequer,  Reynolds 

V.  Proffer.  *  *     ^ 

'    Affumpfit,  B.  owed  A,  20/.  and  C.  awat/ J9.  30 /.  B^affigned  the  fatd  debt  of  %oL  taA.tnfatitfae^ 

iion  of  tie  faid  debt  of%6U  and  made  a  letter  of  attorney  to  fue  in  bis  name^  and  both  cf  them  acquainted  C* 

^itb  this  a^eement    C,  promifed  A*  in  confideration  be  would  forbear  him  tUIfucb  a  day  to  pay  the  moKey* 

Upon  non  aiiJTumpfit,  this  was  held  by  3  juftices  only  prefent,  no  good  confideration,  becaule  the  letter 

of  attimiy  to  A-  was  only  an  authority  to  fue,  which  it  always  revocable  by  B«  judgment  for  the  de- 

jenda^t.    y^inch.  7.  Pafch.  19  Jac.  Potter  v*  Turner.— Palm.  185.  S»  Ct  and  the  cov^  i^tecj 

^t  the  aflumpfit  was  not  good,  and  judgment  agalnft  the  plaintiff. 

[  I  a.  [Bu(\  if  A^  be  indebted  to  B.  by  bill,  and  B.  is  indebted  to  C. 
and  B,  in  recompehce  of  his  debt  due  to  C.  ajfigns  the  bill  of  A.  to 
ffinti  and  before  the  dayof  payr^e'it'^i  the  money,  A*  comes  to  C,  and 
fromifes  him,  that  if  he  tutll  forbear  him  the  payment  of  the  mo- 
ncjfor  a  week,  that  then  he  wi J  fay  him,  upon  which  C,  forbears 
]iim,  yet  this  is  not  any  confideration  to  maintain  an  ^flion  upon 
this  promife,  becaufe  notwithftanding  the  affignment  of  the 
bill,  yet  the  pr^erty  of  the  debt  remained  always  in  the  ajjignor. 
Pafch.  42  Eliz.  B.  R.  between  MowsE  andEdKey,  per  curiam.]  •  [  305  ^ 

113.  If  B.  is  indebted  to  A,  and  C.  is  indebted /o  ^.  byajlattite^  Cm.  j. 341. 
JS.  delivers  the  Jlatute  of  C.  to  A.  for  the  fecurity  of  his  debt,  j^'^*;iJ^ 
but  without  any  ajfigment  of  the  ftatute,  or  letter  of  attorney  to  fue  s.  C.  and 
the  ftatute  i  ana  after  JS.  dies,  and  D.  pretending  to  be  B.*sexecu^  judgment 
tor,  promifes  A.  in  confideration  that  A.  would  deliver  the  faid  ftatute  cordS^y!!* 
to  him,  that  he  himfelf  '{vofild pay  the  faid  debt  which  was  due  to  Hob.  4.  pL 
him  by  B.  though  it  does  not  appear  that  C.  [D.]  can  have  any  ^'?'f' 
benefit  by  this  ftatute,  inafmuch  as  it  docs  not  appear  that  he  is  ^nt*a^' 
executor,  yet  ii^afm^oh  as  he  pretends  to  be  executor,  and  the  fta-  firmed ;  for 
|ute  was  in  the  power  of  A.  fo  that  he  might  have  cancelled  it,  ^"^7  *^ 
this  is«a  good  confideration  to  have  an  a£tion  upon  this  aflumpfit.  ^^  [gt^ 
}ily  Rip.  Pafch.  1 2  Jac,  in  camera  fcaccarii,  between  Lane  anp  to  procam 
Sir  •  Henry  Malory.    Adjudged  upon  a  writ  of  error.    Vide  ^^jj^^ 
the  fame  cafe  Pafch.  1 2  Jac.  B.  jflub.  Rep.  6.]  «s  he  mighe 

cancel  or 
cempoond  for  them  $  and  this  done  at  the  inftanee  of  D.  and  in  hope  of  hti  promife  A,  did  deliver 
them,  and  deprive  himfelf  of  that  BBCmsj  it  19  a  (u^cknt  confidciation.  — -  RoU.  Rep«  i(.  pU  4* 
(.  (J.  aadjudgoient affirmed'. 

8.  P.. 


* 
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•  * 

S.  P.  .of  2  Mgathnt  detwtrei  hj  B*  tbt  obligee  to  J,  5.  a  endherf  tofite  the  hemit  tmd  it  receive  th 

iffon^,  and  pty  himfelf,  andreturn  the  refidue*  B*  the  obiigee  died,  and  M.  ki&wu/ow,  in  eonfidermm 
J,  S»  tbeftamrif  would  deliver  to  bim  tbefatd  2  Mgationst  prcmifed  to  pay  the  debt  upon  the  fSrft  jMjr. 
menc  of  any  fuins  of  thofe  bonds.  It  was  moved  that  the  aildionty  gives  by  B.  to  fve  ifae  hoods  is  de- 
termined by  his  death,  and  that  M.  the  defendant  is  not  alleged  to  be  executor,  and  fo  can  have  ao  be- 
jMfit  from  them  ;  and  if  flie  wis,  then  ihe  receives  no  more  than  her  own,  and  fo  no  coniideracJon* 
And  of  that  opinion  was  Femer ;  bat  Oawdy  and  Clench  e  oontra,  becaufeby  the  gi/l  of  them  to  J.  S. 
the  intrrert  in  them  is  ghren  to  him,  though  the  debts  themielTes,  being  chofes  ea  adioo,  fA  Bot»and 
lie  had  authority  to  dlfpofe  of  them  ;  and  the  delivery  of  them  to  M.  and  her  acceptance  and  proniie^ 
on  this  confideration,  whether  execotrizor  not,  is  fuMclcnt  to  bind  her.  And  judgment  for  the  pLui- 
ti/F.    Cro.  £.  Szi.  pi.  i8.  Pafch.  43  £lis.  B.  R.  Chadvnck  t.  Sprite. 

B.  in  eonjtderathn  tb^A»  will dePiver  to  bim  a  recoggheaiicef  inwbkbC.  wasbomidtobimtoreadover^ 
ejlumet  and  promifes,  witbinjht  dtrfi  to  re-deliver  tbe  fame  to  A,  or  to  pay  bim  loOoL  im  tiea  tbereof, 
}*er  tot«  car.  the  confideration  is  good  and  fuflicieat.  And  judgment  for  the  plaintiff*  Le.  267* 
p}.  406.  Hill.  28  ft  29  £Us.  C.  B.  Fooiy  and  Preftott« 

Cro.£.So7.       [14.  If  there  be  a  communication  between  A.  and  B.  of  a 

f*  s^v  tJiV  ''^''P*'"  ^^^  certain  cattle,  and  C.  fays  to  A.  tliat  if  bifdls  any 

ncr,  S.  c.  cattle  to  B.  fir  a  certain  fum  of  money  to  he  paid  at  a  day  to  come^ 

adjudged,  that  {/*  B*  docs  not  pay  ity  that  then  he  hint/elf  nvillpay  it;  and  thero- 

S^rror'T"^  upon  thc  faid  j1./e//s  certain  cattle  to  h.fir  ao  /.  part  thereof  to 

all  the  juf.  he  paid  prefentfyf  and  the  reftdue  at  a  day  to  cotne  /  this  is  a  good  con* 

tices,  ex-  fideration  for  A.  to  have  an  a&ion  againft  C.  if  B.  does  not  pay 

Sm  *  who  *^^  money  at  the  day,  though  all  the  money  was  not  to  be  paid 

}icidecon.  at  a  day  to  come.    HilL^43  Eliz.  B,  R.  between  Turner  akd 

*"•  Phillips.] 

KoU.  Rrp.         [15%  If  S.  and  B,  are  bound  in  an  obligation  to  J,  S.  to  pay  a  cer- 

154;  p'-  5-  tain  deitfir  7.  S.  and  the  obligation  being  forfeited,  B./ajsto  8. 

judged  ac-  ^^^'  if^^  wiil  pay  all  the  principal  to  J.  S.  he  promijes  to  repay  mm  one 

cordingly.  ptoiety,  and  thereupon  S.  pays  all  accordingly  to  J.  S.,  S.  may 

%l  's**  c  ^*^^  *"  aftion  upon  the  cafe  upon  this  promife  againft  B.  if  he  wiJl 

«nd  the    *  ^^^  V^J  ^^^  ^^e  moiety ;  for  though  he  might  have  been  charged 

vholc  court  for  the  whok  debt  by  the  obligee,  yet  Ae  payment  thereof  with- 

agrccd  thc  ^^^  £•^J^^  ^^^^  j^  Jifchargc  of  B.  is  a  good  confideration  to  maiii- 

tion  to  be      tain  the  aflion.    Pafch.  14  Jac.  B.  R.  between  Bagg  and  Slad& 
good;  »n«*     Adjudged  in  a  writ  of  error.] 

affinncd  the         ''      ° 

fudgroeot— ««Jeflk.  324.  pi.  27.  S.  C. 

^■M^-  n  [16.  tTpon  a  communication  of  a  marriage  between  the  fon  of 

foi.  21.  J,  s.  and  me  daughter  of  J.  D.  J.  S.  offers  80/.  to  the  faid  fon, 

'    ~l~  -^  in  marriage  with  his  daughter,  but  iht  Jon/ays  be  nvill  not  marry  his 

MTch.\'o  daughter  J  unlefs  he  ivill  give  him  90/.  Math  her;  upon  which  the 

Eiia.  CoU  daughter  of  J.  D.  perfuades  her  father  that  he  would  givethepol. 

Wilks  s.c.  according  to  the  requeft  of  the  fon,  VLndJbepromifes  her  father,  that 

and  <;awdy  if  he  will  do  fo,  that  after  the  marriage  fie  will  repay  the  10/.  badt 

and  Fenncr  /^  hir  father.    Whereupon  J.  D.  pays  thc  90 1.  and  the  marriage 

aailn  would  ^*^^'  ^^^>  -r*  "°  ^^^^^  ^^^^  ^^^  *^  f^^^^  ®f  ^^  '^^  againft  the 
lie,  but        fon  and  his  wife  upon  the  faid  promife  ;  for  the  confideration  fe 

fopham  not  good,  but  the  promife  was  fraudulent  and  covinous,  to  de- 

confidcra-  fraud  the  fon  of  his  portion  ;  and  if  this  (honld  be  allowed  every 

tion  void.-*  man  might  be  cheated  of  his  wife's  portion.    Mich.  423  43  £liz. 

Mo.  468.  B.  R.  Collin's  cafe  adjudged.] 

pi.  66o. 

Mrch.  39  ft  40  EIiz.  S.  C.  fays  that  the  a6lion  was  tnaintajnable  ex  rigoie,  but  ^  the  pradioe  die 

judgment  was  ftud.    And  Fopham  faid,  that  if  the  detcodaoa  had  pleaded  the  cg?ia  Mt«cen  the 
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fisSttr  aiA  the  daughter  it  wouU  deftroy  the  aftion.      ■    ■  Cro*  £.  774.  |)L  3.  3.  C*  Mich«  4^*4} 

£iiz.  and  hdd  per  tot*  car*  aa  ioTufficieat  and  unlawful  confidecatloa. 

f  17.  If  ji.  and  C.  arc  hund jointly  and  fever  ally  to  D.  in  an  obli- 
gation of  80  L  for  the  payment  of  47  1.  and  A.  gives  acounterbond 
to  C.  to  pay  the  money  to  D.  at  the  day  of  payment,  but  does  not 
pay  it,  by  which  the  principal  bond  and  counterbond  are  forfeited, 
and  thereupon  D.  fues  £•  and  has  judgment  againft  him  upon  the 
faid  obligation  of  80  L  and  before  the  judgment  A*  had  paid  to  D. 
7  A  parcel  of  the  faid  47  1.  principal  debt,  and  after  the  faidjudg" 
tnenty  in  confideration  of  the  premifeSf  and  that  the  faid  A,  at  the  in^ 
fiance  and  requeft  of  2).  then  pay  to  D,  the  faid  ^']  L  principal  debt^ 
the  defendant  promifes  not  td  proceed  in  the  faid fuit  againft  the  faid  CC 
this  is  a  good  confideration ;  fo  if  he  takes  C.  in  execution  after 
upon  the  judgment,   an  a&ion  upon  the  cafe  lies,  though  A.  had 
forfeited  die  faid  obligation  of  80  L  and  fo  was  bound  by  the  ob- 
ligation to  pay  more  than  he  did  pay  \  for  it  is  a   good  confi- 
deration for  D*  to  have  money  in  his  purfe,  it  being  before  only  a 
chofe  in  a&ion.  Hill.  10  Car.  ui  the  exchequer  chamber^  between 
HiTBBAiiD  Avjy  Farrer.     Adjudged  per  curiam,  in  a  writ  of  er- 
ror upon  a  judgment  in  B.  R.  and  the  judgment  affirmed  accord- 
ingly.    Intratur  Trin.  9  Car.  Rot.  ao.  J 

[i8«  If  A.  being  indebted  to  B,  in  i  o  /.  makes  C,  his  executoty  and 
dies,  C.  being  only  of  the  age  of  14  years,  and  thereupon  B.  intends 
to  procure  adminiftration  during  the  minority  of  C«  to  be  granted 
to  him,  and  thereof  gives  notice  to  £,  the  wife  of  A.  and  mother  of 
C.  and  thereupon  £.  in  confideration  that  B.  at  the  requefi  of  E.  vjtli 
permit  letters  of  adminiftration  during  the  minority  of  C.  to  be  granted 
to  her,  and  that  he  would  give  day  to  E,  for  the  payment  of  the  faid 
debt  till  the  return  of  C.  out  of  the  realm  of  Ireland  into  England, 
Ihe  does  promife  to  pay  B.  upon  requeft,  after  the  return  of  the 
faid  C.  out  of  Ireland  into  England,  this  is  a  good  confideration  $ 
for  this  adminiftration  durante  minoritate  differs  from  another 
adminiftration,  in  which  the  ordinary  is  bound  by  the  ftatute 
under  the  penalty  of  loL  to  grant  it  to  the  wife ;  but  this  is  a 
good  confideration  to  prevent  the  vexation,  for  what  remedy 
could  flie  have  If  the  ordinaiy  would  not  grant  it  to  her  ?  and 
though  C.  might  return,  after  his  full  age,  when  the  faid  E» 
Ihould  not  have  aflets  in  her  hands,  yet  this  is  not  material,  in* 
afinuch  as  fhe  ought  to  pay  it  out  of  her  own  goods,  it  being 
updn  her  own  promife.  Pafch.  12  Car.  B«  R.  between  Turtom 
AND  Gardener  adjudged,  this  being  moved  in  arreft  of  judg- 
ment.    Intratur  HUl.  1 1  Car.  Rot.] 

[19.  If  A.  be  feifed  in  fee  of  land,  and  there  being  a  commu*  ^Z)  pi.  tz'^ 
nication  between  A.  and  B.  touching  the  purchafe  of  this  land  by  s.  C— — • 
B.from  A.  and  thereupon  jB.  comes  to  C.  the  wife  of  A.  andpro-  sly.  aos!* 
nnfes  her,  in  confideration  that  fhe  woidd  not  hinder  the  bargain,  and  there 
that  be  would  ^ve  her  10  /.  or  a  riding-fuit,  the  hnft)and  and  wife  ^^''^^JrJ* 
may  have  an  aAion  upon  this  promife  \  for  this  is  a  good  confi-'  !JriatV a 
deration  not  to  hinder  the  bargain,  to  have  the  aid  of  the  wife,  i-    a1.  ^ 
and  her  good-will  to  the  bargain.    Pafch.  i  x  Car«  B.  R*  *  be«    *  Foi.  %%. 

tween 
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swomifc  to «  tween  Fawcett  and  Childers.    Adjudged  per  cuxianij  tUl 

thTt'if  aT '  ^^$  ^^^^^  ^  ^^^^  ^^  judgment.] 

would  pro- 
care  her  hufband  to  levy  a  fine  of  fuch  lands,'  he  would  give  her  a  riding-fuit ;  and  that  it  was  ad- 
judged that  the  baioo  and  femt  could  not  join  in  an  a^ion  for  this  breach  of  promile* 

A  promife  by  A.  to  the  eldefi  fon^  that  if  he  will  confent  skat  bU  f tuber  fitdl  affure  bis  laids  t9  A»  be 
%vill  gk/e  bim  lo/.  Jf  he  givrs  bis  confenty  tbougb  no  ajfurance  he  made,  he  (hall  malntaiA  an  aftion* 
And  judgment  was  given  for  the  plaintiff.  Godb.  94.  pt.  io6.  Mich*  28  Se  29  £Us.  C.  B« 
Jullcr*s  caiie. 

It  was  moT-  *  [20.  If  A.  ia  confideration  that  B.  promifed  him  to  take  hun 
^•fe**?^^  to  be  her  hi^and,  promifes  to  take  B*  to  be  his  'wifej  infra  breve 
fiage  is  a  "  tempus  after,  and  after  A.  marries  another  VMnnan^  B.  may  have 
matter  ec  an  a£lion  upon  the  cafe  againft  A.  upon  this  promife ;  for  thid 
ckfia^ical,  -g  ^  g^^^j  confideration,  though  it  was  objefled  that  it  was  a  fpir 
iiraaion  ritual  confideration.  Pafch.  14  Car.  B.  R.  between  Stretch 
will  lie.  But  AND  Farker.  Adjudged  per  curiam  in  a  writ  of  error  out  of 
iwiWnoc  -AJcefter  court,  and  the  firl!  judgment  affirmed,  Intratur Mich, 
aUowitto     12  Cari  Rot.  2 1 .3 

W  argued^ 

but  gave  judgnenl  Ibr  the  plaintiff.    Lev.  147.  Mkh.  16  Car.  »•  B.  R.  Cotter  ▼•  Hd)dcn.— Sid« 

iSo.  pi.  iS.  Hebden  t*  Hutccr,  S.  C.  and  the  court  held  the  confideration  good  \  Ibr  miriag^isa 

preferment,  and  the  lofs  thereof  is  a  temporal  lofs.  And  that  it  was  adjudged  a  good  confidcratioa  ii^ 
the  time  of  Roll  Ch.  J.  hi  cafe  of  Baker  v.  Smith,  Sty.  295.  304.  [Mich.  1651.]  Kcb.  754. 
pi.  53.  S.  C.  but  S.  P.  does  not  appear.  '   S.  P.  admitted  to  be  a  good  confideration*  Kcb.SM. 

pi.  II.  Pafch.  17  Car.  2.  B.  R,  in  cafe  of  MiUa  t«  Middleton. 

In  aflumpfit,  tnc  plaintiff  counted  that  wbereas  tbe plaint'^,  at  the  (pedal  xn&ance  and  rtfo^  •f  the 
defendant  did  promife  to  marry  him  within  a  fortnight  y  the  defendant  aid  promife  to  marry  bervitbin  a 
fortnight,  and  avers,  that  fie  obtulitje,  and  the  defendant  refufed  Windham,  Atkiaa,  and  Ettb  J. 
Jield,  that  the  adion  well  lay ;  but  Vaughan  Ch-  J.  c  contra.  But  by  the  opinion  of  the  3  juftice^ 
the  plaintiff  had  judgment.  Frscm.  Rep.  95.  pi.  109.  Pafch.  1673.  Holden  v.  Dickeibn. 
Cart.  233.  Pafch.  25  Car.  2.  C.  B.  S.  C.  accordingly.  3  Keb.  248.  pi.  17.  Dicfclfi»v« 

(lolcroft  S.  C.  adjudged  acoordingly. 

• 

[21.  If  dl.  be  indebted  to  B.  in  200 1,  and  A.  appmnts  B.  /» r^• 

eeive  it  from  C.  and  for  the  better  fatisfadiion  of  B.,  A*  delivtrs 

certain  bills  ofepcchange  to  one  JD.  tbefaBor  of  B.  for  payment  ibere^ 

^f  i  and  thereupon  C.  promifes  B.  that  in  co/ifideraticn  [D.  vfould 

deliver"}  to  him  thefaid  bills  of  exchange  fo  delivered  to  D.  the  fac-i 

tor  of  B.  that  be  vjould  pay  the  faid  200  /.  due  by  A.  to  B,  thij 

is  a  good  promife^  for  the  confideration  is  valuable  ^  for  though 

C.  can  do  nothing  with  the  bills,  being  a  ilranger  to  them,  yet 

it  may  be  fome  advantage  to  him  to  have  the  poiTeifion  of  thcmi 

and  at  lead  it  may  be  fome  prejudice  to  B,  and  ther^ore  the  con-* 

fideration  is  good.    Trin.  15  Car.  B.  R.  between  Paynter  and 

Chamberlyn,  per  curiam  adjudged,  this  being  moved  in  arreft.} 

AfTumpfit         C^2.  If  B.  in  confideration  that  A.  at  the  fpecial  initance  and 

for  that  tn     rcqucft  of  B.  would  permit  B.  to  have  and  hold  a  mejfuage  and  lanJ^ 

J*5^f^?*"   then  in  the  occupation  of  B.  una  cum  proficuis  &  commoditatibus 

«//lr,  at'tbe  ^^^^  provenicntibus  to  his  own  ufe,  promifes  A.  t^pay  to  him 

defendant's     138,  at  MichacImas  after  for  rent  for  the  premifes,  and  alfo  at 

''^y"^*        the  faid  feaft  to  deliver  the  pofleflion  of  the  premifes  to  A.  io  as 

9ty  that  '    good  repair  as  it  was  at  the  time  of  the  demife  aforefaid  \  this  is 

^i  in  cer-  a  good  confideration  to  jnaintain  an  aflion,  though  it  does  not 

T^L^f^it  ^PP^^^  '*^'  -^*  *^^  ^'O'  (fi^^^  therein  at  the  time  of  the  promife, 
^hJrlf    and  though  it  appears  that B»  ivas  then  ^^foffeffm  thereof.  Pafcfa^ 

i6Car% 
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t6  Car.  B.  R.  between  Adas  and  Aters  adjudged,  this  being  ^*  ^-  h 
inoTed  in  arreft  of  judgment.     Intratur  Hill.  15  Car.  Rot.  343.]  "S^/^xJ^^ 

finty  thi  JifenJant  ^mtfiJ  to  pay,  Arc.  Tht  iekoAtnt  pleads,  thtt  at  thst  time  tbt  flainrif^s  wl/fp 
mrdrber  of  tbemy  bad  any  epate  in  the  lands  i  ind  upon  a  demurrer,  all  the  court  held  tbit  a  goo4 
cOollderatioa,  bccaufe  the  agreemetit  was  for  fuch  an  efbte  at  they  had,  which  might  be  a  right  ex- 
Cbguiihable  by  a  releafe,  although  they  hai.no  eftate.  And  aifirqied  the  judgment.  &  Lev.  33. 
HiU.  23  &  14  Car.  2.  B.  R.  Woolnough  &  Ux.  v.  Vlrdon.— — 2  Kcb.  joi*  pi.  78.  adjudged  (at 
tiw  plaiitiff; 

t23.  In  an  a£lioh  upon  tlie  cafe,  if  tKc  plaintiff  declaf es  that  t  sty.  3044 
A.  the  baron  of  the  defendant  was  indebted  to  him,  and  died  fjj^g^  f**' 
poflefled  of  divers  goods,  the  which  goods  after  his  death  came  to  the  pUintSl 
the  defendant  legitimo  modo  ;  and  that  tlie  defendant,  in  conii-  Hardr.  73. 
deration  that  the  plaintiff  would^^«ir  thefaid  debt  for  a  certain  ^^\  ^ 
tlme^  aflumed  and  promifed  to  pay  the  debt,  tins  is  a  good  confidefa-  namt  of 
iion  J  for  though  there  is  not  any  fuflScient  matter  fhewn,  by  which  Hummers 
it  msky  appear  that  the  defendant  could  have  any  benefit  by  this  JutdSS*^ 
promUe,  **  yet  inafmuch  as  the  words  ate,  thiit  he  'w'dlfirbear^he  adjudge 
debt,  and  110/  tie  defendant  ,•  fo  that  the  promife  is  to  forbear  all  <^^  *<  "^ 
the  world,  and  every  ilranger  that  may  be  fucd,  viz.  the  execu-  l^^^^" 
tor  or  ordlinary,  this  is  a  good  confideration ;  for  it  ia  a  grejudid  ^x^d&it 
to  the  flaxntiffj  and  a  hetiefU  to  a  flranger.  Mich.  2  a  Jac.  B.  R.  ^aa  not  11- 
between  Hill  and  Batlie,  per  curiam  affirmed,  the  which  in-  Juit^fo^St 
tratur  Hill.  21  Jac.  Rot.  836.  M.  165 1,  between  f  Hume  and  thepUintiff 
HiNTON  adjudged  per  curiam,   this  being  moved  in  arreft  of  }»«^noi>»- 
jttdgment.     Intratur  165 1,  Rot.  1446.    But  in  this  cafe  it  was  fuchfj^ 
not  alleged^  that  any  goods  came  to  the  hands  of  the  defendant  ivhich  hrarance.^ 
^vere  the  goods  of  the  debtor  ;  and  in  this  cafe  the  confideration  was  3 '^™'  }^i^ 
to  ftay  for  his  money  till,  &c.]  Arg.  fc^iS 

^  name  of  H«nceT.  Hhtfkm ;  and  that  tft  was  adjudged  f^  the  plaintiff* 
AiTampiit  agamft  the  tfxrrffffix  ofB.  for  that  B.  being  ind<ebted  to  the  plaintiflf,  andlheha-ving 
,  ]nrOTed  the  toilf^  and  thereby  pojjejfed  berfdf  of  a  leafe  for  yari^  promjed  in  rcnfiderattott  the  plaintm 
tviufd  not  moUJt  her,  but  give  her  time  till  Michaelmas  next  to  pay  the  debt.  It  was  moved,  that  ft 
was  not  averred  that  (he  had  affets,  but  adjudged,  that  it  befng  alleged  fiie  had  the  term,  it  Aall  te' 
mtend^l  (he  had  it  asaflets,  and  the  forb^rance  of  fuit  and  her  havii^  aflett  are  the  caWe  of  tk» 
ii€Roa.  And  adjudged  for  the  plaintiff.  Cro.  J.  273.  pi.  i.  Pafch.  9  Jac.  B.  R.  Bond  ▼.  Bainel- 
—9  Rep.  93.  b.  Banes's  cafe,  alias,  Banes  v.  Paine  S.  C.  ftates  it,  xhitjhe  promifed  to  pay  tbt  dAt^ 
^  othervftfe  to  ajjign  her  interefi  of  the  leafe ;  adjudged  in  B.  R.  for  the  plaintiff,  and  affirmed  by  all 
thejuftkes  of  C.  B.  and  barons  of  the  exchequer.  -— .Jeak.  290.  pi.  27.  S.  C. 

'  1^24.  If  A.  be  bound  in  an  obUgatton  of  60 1.  to  B.  upon  tonii--  Cro.E.  19^ 
tion  for  payment  of  30/.  at  a  day  to  come,  and  after  the  day  of  5°  pl^iied 
payment^  and  the  30  1.  not  being  paid,  in  confideration  that  A,  wcruld    *   '- 

pay  the  30/.  :t:to  B.  in  fatisfadion  of  the  obligation,  B,promifes  |Fol.  23. 

that  he  iviU  accept  it  infatisfa^ny  and  that  he  will  deliver  up  the  ^— v— *^ 

obligation,  if  B-  docs  not  deliver  up  the  obligation  to  A.  he  may  J|^*^ 

have  an  a£lion  upon  the  cafe  upon  this  promife ;  for  though  le-  judged* 

gaily,  after  the  obligation  forfeited,.  30  1.  can  be  no  fatisfaftion  go©dcon€'- 

of  60  L  yet  to  have  the  money  in  his  hands  without  fuit  is  a  p^'h!**" 

good  confideration  to  maintain  this  action   upon  the  promife.*  23  EU«/ 

Trin.  1 5  Car.  B.  R.  between  Rawlins  and  LocKEif,  adjudged,  ^^*  ''* 

this  being  moved  in  arreft.  J  _^Lc.  ^^^^ 

pL3iy. 
)ti.  [%U]  cite»S.  C.  aft  adjtM<g:d  Kcotdi'igly,  Ptlch.  X5  Elis.  ia  B«  R.  aod  both  bttoks  fi^r,  tkat 
&is  vas  agxeed  to  per  loft  cur. 

A£«znpfit^ 
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ABiunfAtt  &c.  tor  tbat  tliere  Wia| «  cmih^verh  kttmem  iktflanU'^ff  Urdrfthe  wmvr  •/%•  mi 
tht  dtfen^i  tUimmg  tp  Mi  hy  copy  ctrtaim  Umdt^  parcol  of  the  Cud  manory  bodi  ftgtktjMhmttaiu 
/he  tmtrdofj,  S.  The  defendant  is  coBfiderition  chat  the  fUintjf  proinfed  him  tkm  if  theJM 
y.  $•  Jbomd  adjudgt  tht  copf  U  he  goodf  then  be  would  frffer  the  defendant  to  enjoy  the  laid  lands,  and 
Ihe  laid  defendant  promifed  (he  plaintiff,  that  tfthefndjf,  5.  pndi  adjudge  tba  copy  not  to  ^e/ufnm, 
that  then  he  wonld  fnrrender  and  d^ivtr  mp  the  pojjmm  to  tho  plMntif  without  Jmitt  mi  affigMd  ihe 
hfcacfa  I  per  Gawdy^  thii  it  a  good  confideration,  ic  hetnf  to  avoid  iiiits  at  iaw.  And  judpaMac  for 
the  plaintiff.    Le*  103.  pU  1371  Pafch.  30  Elis.  B.  R.  Cook  ▼•  Saofatc*  ■    4  La.  31,  pi.  95* 

6.  C«  in  toddein  verbis* 

Affumpfity  wherea&  the  plaintiff  was  hound  to  pgy  the  defendant  30  /.  Mey  9,  1614.  The  defendgnt 
jn  tcnjtderaeion  the  plaintiff  wenld  pay  him  the  (aid  30 1.  thefaid  9  ilf^jr,  promifed  him  to  deliver  mp  the 
jaid  band  to  he  eamelledy  and  that  he  paid  the  muoey  the  faid  day,  hvt  the  defendant  had  not  ddivned 
up  the  bond,  but  caafed  htm  to  be  arrdted  thereupon;  the  defendant  ^Md^  fvatf  mm  foMt  and 
found  for  the  plaiatiff.  It  was  aioved,  that  it  waa  no  fniiclait  cettfidentioB.|  fiar  rtaid^nriwi  oa||iC 
to  be  matter  of  profit  and  benefit  to  him  to  whom  it  ia  done,  or  trouble  to  htm  who  doth  it.  X.e* 
fblved,  it  was  a  good  confideracion  to  have  it  paid  without  fnit  or  trouble,  and  perhaps  the  not  paying 
of  it  at'tbe  dme  might  be  more  pitjudicial  to  the  plaintiff,  than  the  forfatntc  wooM  be  of  adTan|ige, 
If  he  ihould  be  forced  to  fue  for  it.  Adjudged  for  the  plaintiff*  Cro.  C.  pi.  5.  Pafdu  f  Car.  C.  B* 
Flight  ▼.  Crafden.-— — Hutt.  76.  Flight  ?•  Creih  S.  C.  and  bocauie  it  appears,  that  hj  the  noo-per- 
Ibrmance  of  this  promife  the  plaintiff  had  prejudice,  and  the  jury  had  fooiid  quod  foIviCj  the  plaintiff 
had  judgment. 
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•  Cio.  c.        [[25.  If  A.  be  indebted  to  B.  in  20 1.  and  B.  fays  to  A.  that  be 

ctVitfif*  ^*^*  ^"^  ^^^  ^^^  *^  ^^^^'  whereupon  A.  fays  to  him  that  if  he 

Douf  s»  *  vnW  forbear  hitn  per  paululum  tempus^  that  he  will  pay  him  ;  this 

Hill*  17  is  no  good  confideration  of  an  aflumpfit,  becaufe  he  may  fue  him 

Sttd^^*  prefcntly.     Pafch.  6  Jac.  B.  between  Brian  and  Salter^  ad* 

that  the  judged.    Pafch.  8  Car.  B.  R.  between  *  Broocb  and  Dowsb, 

confidera-  adjudged  in  a  writ  of  error  upon  f  a  judgment  given  c  contra  ia  the 

c(^^^d  cheney-court  at  Wincheftcr,  and  the  judgment  there  gifcn  rc» 

rule  was  verftd.    Pafch.  15  Car.  B.  R.  between  Stilbs  ami>  Rowlamd^ 

given  that  adjudged  in  a  writ  of  error  upon  fuch  a  judgment  in  B.  and  this 

l^nt^oid*  reverfed  accordingly  for  this  error.    Intratur  Mich.  14  Car.  Roe.] 

he  affirmed. 

«— .5.  C.  cited,  and  denied  to  be  law;  per  cur.    Sid.  45.  Mich.  13  Car.  ».  B.  R.  in  pl.^. 

A  like  exception  was  taken,  and  urged  that  parvum  tcmpus  may  be  but  pun^m  tcmports.  Sed 
non  allocatur  \  for  the  defendant  being  indebted  to  the  plaintiff,  the  debt  in  itfelf  is  a  fuflkicnt  coafi. 
deration.     Le.  6i.   pi.  So.    Pafch.    29  £lia»   C.  B.    Oill.  ▼.  Harwood.  Goldfe.  4S.  pi.  6. 

WnoaswooD  v.  Gibboms,  Teems  to  b'b  S.  C.  and  S.  P.  held  accordingly,  per  tot.  cur.  ablcaia 
Anderfon.  *  3  Le.  aoo.  pi.  251.  Efiraoge  v.  Owlet,  Trin.  30  £Ux.  B.  R.  fays  it  was  bdd, 
that  forbearance  per  paululum  tpmpus  is  a  good  con£deratidn  \  but  it  feems  imperfedly  v^orted  \  and 
in  £fcfig*s  cafe,  4  Le.  3.  31  Elia.  a  certain  time  of  forbearance  is  mentioned* 

A  confideration,  quod  paululum  ceifarec,  was  held  not  good^  and  though  the  pbintiffaO^ed,  ibat 
he  forbore  for  half  a  year,  this  did  not  help  the  cafe.  Cro.  £.  19.  pi.  19.  Pafch.  25  Elis.  C.  B. 
Lutwich  V.  Huflcy.  ■  Cro.  £•  759.  pi.  29.  Pafch.  42  Ella.  C.  B.  it  was  faid  per  cur.  tohavc 

bean  adjudged  that  a  conftderation  to  forbear  per  paululum  tcmpus  is  void,  becank  k  is  not  ceitttOt 
and  paululum  tempus  is  not  tcmporis  pars. 

Cro.c.43S.  [26.  If  A.  promifes  B,  that  in  confideration  that  hewill^irw 
pi.  S.  Tol-  i^ar  to  ftie  him  for  a  certain  debt  pro  aliquo  tempore  tliat  he  wfll 
S*"ci^d  *  P^y  ^^^i  *"^  avers  that  he  Jorhore  Mm  for  a  year^  this  is  not  a 
thejudg-  good  confideration  ;  for  aliquod  tempus  is  full  as  little  as  pautu* 
mentin  lum  tempus.  Hill,  ri  Car.  B.  R.  between  Telston  and 
reverfed!^  Clarke,  per  Curiam  there  in  a  writ  of  error  upon  a  judgment  in 
s.c.  cited  Shaftlbury,  and  the  judgment  reverfed  accordingly.  Iptratur 
per  cur.        Trin.  1 1  Car.  Rot.  687.] 

bid.  45* 

pi.  3.  Mich.  i3  Car.  z.  B.  R. 

Browni.  6.  [27.  If  A.  Icafes  lands  to  B.  at  wiU,  and  A.  in  confideration 
Boihiii  **  flid  ^'^^^  •*•  nuUl  firrender  to  hhn  the  faid  eftate  at  will^  prtnmfes  to  B. 
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tbal  he  wltpnviJe  m  parfinage/or  J.  S.  this  is  no  good  conGdcra-  f^W  by  Ac 
tion  to  mtiatain  an  zEtion,  hecaufe  he  might  determine  this  eftate  f^"J^^»  ^'^ 
at  vxU  at  his  pleafure.     Mich.  8  Jac.  B.  between  Kent  and  gin  ic  is 
Peat,  per  curiam,  where  it  was  put  in  the  declaration^  that  he  f*'^  A«« 
fMKT  p^effed  of  a  \tirm,^  witiwt  Jbtwutg  what  terpi,  and  there-  ^^J"^]^^ 
fore  die  court  took  it  to  be  a  leafe  at  will.}  becaufe  the 

,  confideradofl  was  not  valuable* 

[28.  £iit  in  this  cafe,  if  it  had  been  alleged  that  there  .was  a 
ewtroverfy  ketweeti  A.  and  B.  whether  it  suaj  a  leafe  at  %uill^  or  for 
jearSf  and  thereupon  the  afiumpfit  liad  been  made  as  before,  this 
had  been  a  good  confideration.    Mich.  8  Jac.  B.  per  Coke.] 

[^9.  If  A.  in  confideration  that  B*  will  make  an  e^ate  at  will  Popfa.  i8j. 
ta  him,  fuch  as  his  counfel  Jball  devife^  promifeSy  &c.  this  is  no  ^'  ^''  ^'^'^ 
good  confideration;  for  that  he  may  prefently  after  the  eflate  ofKzBLjTt 
made  determine  it.     Mich.  12  Jac.  B.  between  Kblle  and  Tjs-  cafe,  as 
DALE,  per  curiam.]  fntiy*!!!!^* 

Voy  Sj.  citts  19  Jac.  Kebb*s  ca£e>  S.  F«  and  feeas  to  be  S.  C. 

I[30.  In  an  a£lioii  upon  the  cafe  by  A.  againft  B.  if  the  plain-  i*|t.  £rror» 
tiff  declares  that'  they  accounted  infimul,  concemin^^  &c  and  s^c^V^iit** 
mpm  this  account  B.  was  found  10/.  in  arrear  to  the  piaintiiF;  and  not  s.  F. 
^erettpoK  B»  affirmed  that  be  had  paid  it  to  J.  S.  to  the  ufecfthe 
pkiiUiff^  and  thereupon  B*  promifed^  that  if  he  does  not  prove  in  a 
fhort  time  that  he  bad  paid  it  to  J.  S.  to  the  ufe  of  the  plaintiff ^  be 
mfontd  pay  it  to  the  plaintiff y  and  avers ^  that  he  had  not  proved  it  from.  * 

the  time  of  the  promife  to  the  time  of  the  aAton  brought,  which 
was  a  yeoTf  this  is  a  good  confideration ;  for  here  he  is  found  in  r    310  T 
arrear  16I.  and  the  law  makes  a  promife  to  pay  it,  and  t}K)ugh  here 
a  further  time  is  given  to  him  for  his  advantage,  and  it  (hould 
be  admitted  that  this  time  is  no  confiderable  time,  and  therefore 
void,  yet  the  promife  in  law  (lands  good ;  but  this  time  is  con- 
fiderable, for  the  time  ought  not  to  be  toofborty  hut  that  he  may  make 
his  proof  within  it  i  and  here  it  was  per  unum  annum;  for  here 
by  the  words  (fbort  time)  is  to  be  intended  a  reafonable  time  to 
nuke  the  proof.     Trin.  1649.  between  Vigorous  and  Drake,  ^-  _f*_^-. 
*  adjudged,  per  curiam,  in  a  writ  of  error  upon  a  judgment  in    •  Foi.  24. 
Exeter ;  but  the  judgment  was  reverfed  for  another  error.    Intrar 
tur  Hill.   16  Car.  Rot.  696.  B.  R.] 

[31.  If  A.  and  B.  at  the  requeft  of  A.  andyir  the  proper  debt  of 

A.  are  hound  in  an  obligation  of  10  1.  to  C,  and  after  ^.  muits  Z). 
his  executory  and  dies ;  and  after  B.  and  D.  at  the  requeft  of  D, 
mange  anglice,  fpend  a  quarter  oflamby  bready  ami  ahy  to  the  value 
of  gs,  in  the  houfe  of  J.  S.  and  thereupon,  there  being  a  dif- 
courfe  between  them  concerning  the  faid  obligation,  J},  offumes 
and  promifes  to  B.  in  conftderation  that  B,  would  pay  one  half  of  the 
reckoningy  for  the  faid  quarter  of  lamb,  bread,  and  ale,  that  he 
would  pay  the  faid  10  /.  due  upon  the  faid  obligation,  and  tlicreupon 

B,  pays  one  half  of  the  reckoning,  B.  may  well  maintain  an  acLion 
agatnit  D.  upon  this  aflumpfit ;  for  it  appears  that  he  is  executor 
of  A.  who  was  the  principal  in  the  obligation  ;  and  alfo  he  invited 

II  B.  tu 
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B.  to  eat  and  drink  this^  for  which  the  faid  5  s.  was  to  be  pai^i 
fo  that  in  equity  he  ought  to  pay  the  obligation,  and  reckoning 
alfo ;  and  though  as  to  the  hoft  both  aire  liable  to  pay  the  reckon^ 
iiig,  unlefs  the  bojl  knonbs  B.  to  be  invited^  yet  ^hen  a  Mt  is  due 
^fbmt/y  hy  inoo^  it  is  a  good  conftderathn  that  if  the  other  koiU  pay  $ne 
fnoietvp  be  himfelf  will  dtfcbafge  the  other  of  ftn  obligation  for  lO  li 
for  though  the  benefit  be  but  fmall,  yet  it  is  a  benefit  -,  for  when 
it  was  joint  both  might  be  fued,  and  if  one  does  not  appear,  but 
is  outlawed)  the  other  may  be  compelled  to  pay  all  \  and  if  the 
judginent  be  againft  both,  yet  upon  an  execution,  one  may  be 
tdcen  in  execution ;  and  upon  fuch  a  reckonings  if  one  departs 
without  payment,  the  hoft  may  compel  the  other  to  pay  all  before 
Ke  departs,  and  fo  he  has  a  benefit  by  the  payment  of  a  moiety* 
Mich.  9  Car.  B.  R.  between  MooitE  and  Brat,  adjudged,  thii 
being  moved  in  afreft  of  judgment.    Intratur  Trin.  p  Car,  Rot* 

1144-3 
•fefttfor  [32,  If  B.  a$  admlnijtrator  to  J.  D,  is  indebted  to  A;  in  20 1; 

2^1^*°'  and  upon  this,  B.  in  cpnfideiration  that  adminiftradon  Is  com- 
J.  s.  the  mitted  to  him,  and  that  he  has  aflets  in  his  hands,  afiumes  and 
dcfeadant*s  promfes  to  pay  the  debt  asfoon  as  any  debt  due  to  the  inteftate  comes 
Zi^'7bt7'  ^  tis  hands  to  the  value  of  the  debt^  and  after  fuch  a  debt  comes  to  his 
ifke  had  hands,  yet  no  a£l:ion  lies  upon  this  promife  \  for  here  is  no  oonfi* 
goodtjuffi.  deration  to  maintain  this  a£^ion,  by  which  the  adminiftrator  ihoold 
ttMildpof  ^  charged  of  his  own  goods  j  for  here  the  confideraticn  is  not  t^ 
jtjMdaU  fbrbear  to  fue,  ^  any  Other  con/ideratim*  Trin.  14  Car.  B.  R«  be- 
j^  that  tween  Kitchinman  and  the  Bishop  of  Ossory  in  Ireland,  in  a 
^cient!*^'  writ  of  error  upon  a  judgment  in  Ireland,  and  the  judgment  rc^ 
'The  plain,  verfed  accordingly  for  this  error  among  others*  Intratur  Hill« 
^i^  •  :.  13  Car.  Rot.  1141.] 

'verdict,  and      "^  "* 

judgment,  and  that  judgment  affirmed  in  error  ;  for  the  UTufaip/it  was  tjooAf  th^  defendant  having  ail 
lets,  and  being  of  htf  own  promife,  fhall  be  charged  de  Bonis  propriis*  Cro.  £.  91.  pL  iS.  HUU  30 
Xlis.  B.  R.  Trewinian  v.  Howeli.  Le.  9^,  94.  ph  I2i>  S.  C.  adjudged;  but  menboct  tl» 

promijle  to  be,  that  if  the  plalntlB^  could  prove  that  the  goods  were  delivered  to  the  tcftator,  he  woiU 
pay  the  value  of  themy  &c» 

Aflumpfit,  £3  J.  If  A;  (to  whom  the  teftator  was  Indebted)  cohies  te  the 
hhF^h^*^  executor,and  fays  that  he  intends  to  fuehim  for  the  debt;  where* 
me  b'm  3/.  upon  the  cxecutor  promtfes  in  cohfideration  that  the  plaintiff  v}Ul  *  fw* 
f^kmum  If  gar  him  for  a  reafonahle  tifhey  he  will  pay  him,  and  A.  forbears  ti 
^e\nibt.  f^*^  ^^^^  r^  ^  reafonahle  time,  this  is  a  good  eonfideration  to  charge 
img  about  to  the  defendant  in  an  a3ion  upon  the  cafcj  out  of  his  own  eftate^ 
I^f''' ''»  without  aflets ;  for  by  tliis  promife  it  is  intended  as  well  to  forbear 
frJ^fidtbat  *^  '^^  ^^  executor,  as  to  forbear  the  debt  \  and  a  forbearance  if 
wn  cwjidtra'  fuit  is  a  good  confidcratiou  without  aflets,  at  the  time  of  the 
^Z^^ht  P'^^"^'^^*  Mich.  14  Car.  B.  R.  between  Johnson  And  Witch- 
^ouUfuy  COTT,  per  curiam,  upon  a  demurrer,  where  the  defendant 
the  money ;  pleaded  that  he  had  not  aflets  at  the  promife  made.  Intratur  Alich* 
the  defaid.    J     ig^Q^  -g3^     rpj^g  ^Qj^  jjj  Latin  was  tolerarct.] 

not  pleaded        ^  J  J  • 

that  his  teftator  was  indebted  in  feveral  fums  ultra  quod  he  had  not  aHets  )  but  upon  demnrrer  it  was 
adjudged,  that  it  is  not  material  %ib^'tb€r  be  bad  ajfets  t,r  not  \  for  by  the  promife  he  had  caufed  the  plain* 
tjflr  todeJSil,  who  at  that  time  might  be  prepared  to  prove  aflets.  Vent.  120.  Fafch.  23  Car.  a.  B.R. 
Davis  V.  Wright,  2  Lev.  3.  Davis  v.  Reyner  S.  G.  adjudged  for  the  plaintiff;  for  be  is  charged 

M^M  bis  rtKnfrbm'tje  ia  coofideration  of  forbearance  \  and  fotbcaranoe  of  a  fuic  for  a  legacy  it  fiifficjent 

€oa* 
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Coaflderariofl*  '  a  Keb.744.  pl«  52.  S.  C.  a^joroatur.— *Ibid.  75S.  pi.  23.  6.  C.  adjudged  for 

the  plaintiff;  liut  if  it  bad  appeared  bj  the  decUratiut  that  the  plaintiff  tad  m  cmt^  of  gQiMy  ^n  tht 
fitiitraaa^pdaUdnot  htfyfficieat, 

fj4.  In  an  z&i6ik  Upon  the  cafe  by  A.  againft  B.  1/  the  plain-  «-  *>mAmM  | 
tiff  declares  that  *  C.  Ae  baron  of  B.  was  indebted  to  him  in  10 1.    *^*  *5- 
and  after  his  death  B.  his  wife  being  big  with  child,  in  confidera-  xhT'i^dntlff' 
tion  that  A.  the  plaintiff  'would  fcrhtar  to  fm  her  as  admhiiftrator  of  declared 
C  tillfueh  a  day,  B.  promifed  to  pay  the  debt ;  and  it  is  not  /aid  that  the  de- 
in  the  declaration  that  B.  was  the  adminj/frator  of  C»  this  is  no  ^^%^' 
good  confideration  to  have  an  a£tion  upon  the  cafe  ;  for  it  does  apom  mW- 
not  appear  that  B.  had  any  thing  to  do  with  it,  or  to  be  charged  ""IP'  •»«- 
for  the  debt  more  than  a  meer  ftranger.    Mich.  9  Car.  B.  R.  be-  ^Tin^^ 
tween  Whitcher  and  Davis,  percurian^  adjudged  in  arreft  of  ftbepiam^ 
judgment  after  verdidl  for  the  plaintiff.]  "/ »«  ^^  . 

*      **  •  *  much,  and 

pnmifed  t9  payit^  and  Htd  \  and  that  the  defendant  being  hU  vfidow,  and  bavwg  wtta  thereof  and  tilfo 
ibat  t  be  plaintiff  intended  tofue  ber,  came  to  theplamtiff,  and  promifed  that }/  be  would  nufue  ber  uitiil 
ftcb  a  time,  then  in  cohfidaation  thereof  y^^  wc»/<^  pay^  tez.  It  was  moved  in  arHft  of  judgment  that 
it  if  mtprv^n  tbatf>t  wat  executrix,  or  any  ways  chargeable  with  this  debt  of  her  hufband,  and  To  no 
grottod  to  foe  her.  Peremptory  day  was  giveo  the  defendant,  at  which  day  the  reporter  fays  he  heard 
nothing  more.     Palm.  441.  Trio.  2  Car.  Goodwin  v.  V/illoughby.  l.at.  141.  JS.  C.  in  totidem 

verfaia.  Poph.  177.  S.  C.  the  judges  varied  in  opinion,  and  fo  no  judgment. -——Noy  8r.  S.  C« 

and  Jermia  prayed  jodgment  for  the  plaintiff,  brc^ufe  the  defendant  firft  made  tbe  rc^ueft  to  forbear* 
And  peremptory  day  was  given  the  defendant  to  Hiewcaufe,  Sec*"  ■  ■       Hardr.  73.  Arg.  cites  S.  C.  chat 
this  ptomiie  does  not  bind  the  wife,  uniefs  ihe  were  executrix  or  adminiilratrii,  or  chaigeabie  with  the 
debt. 
Cafe  for  that  the  defendant's  teflater  ieinf  indebted  to  tbe  plaintiff  in  35 1.  promiM  to  pay  it  when 


rorin  theexchequer  chamberi  becaufc  the  confideration  was  infafficicnt ;  for  the  defendant  i»  not  bound 
by  law  CD  pay  the  35  1.  after  tbe  death  of  the  teftator,  and  the  giving  a  longer  day  to  pay  money, 
which  by  law  he  is  not  obliged  to  pay,  is  not  a  fufBcient  confideration.  Moor  702.  pl«  977.  Pafch.  37 
Zliz.  Matthew  y.  Matthew. 

[35.  In  an  adion  upon  the  cafe,  if  the  plaintiff  declared  that  The  connt 
whereas  he  had  delivered  100  /•  to  the  defendant,  the  defendant  did  J^5I^.**^xhe 
promife  to  repay  to  the  plaintiff,  at  a  day  after,  the  fame  100  /.  nvtth  afTumpfic 
a  recompence  for  it,  though  if  it  (hould  be  intended  that  he  fhould  *^»  ^»»«*  *^ 
repay  the  fame  100 1.  in  fpecie,  this  could  not  be  any  confideration  ^3'i 
for  tne  promife,  becaufe  the  defendant  could  not  have  atiy  benefit  upon  reqn^. 
thereby,  yet  it  (hall  be  intended  to  be  the  fame  in  va/r/r,  and  not  in  }^^^  ^^ 
Ipecie,  and  therefore  a  good  confideration.     Mich*  9  Car.  B.  R.  j*  might  be 
between  Cruse  ahd  Berry,  adjudged,  in  a  writ  of  error*    In-  demanded 
tratur Trin. 9  Rot-  1 1 63O      *  km°!Ind' 

thatitmnftbethe  fame  too!,  in  fpecie;  bnt  per  tot.  cor.  e  contra,  and  that  It  Aall  be  intended  the 
fum  afiwefaid  }  and  the  rather  in  this  cale,  (as  Popham  fiiid)  becaufe  the  aiTumpiit  ii  f  grounded  on  a 
loan»  which  impliea  a  ufe  of  the  money  by  the  defendant,  and  confeqaently  the  fame  mobey  as  was  re- 
ceived cannot  be  repaid.     Yelv*  50.  Mich.  2  Jac.  B.  R.  Camev.  HarvJe* 


[36.  If  A,  and  J?,  are  hound  in  an  obligation  of  10  /.  to  C.  for 
the  proper  debt  of  A.  and  after  A»  diesy  znd  after  E.  being  the  wife 
^  A.  promifes  B,  in  confideration  that  B.  iviil  pay  the  i  o  1.  to  C* 
that^f  will  repay  it  to  B.  upon  which  B.  pays  it  to  C.  no  aftion 
upon  the  cafe  lies  againft  E.  upon  this  promife,  becaufe  there  is 
no  confid^atlon  for  E.  to  make  fuch  promi'e,  and  B.  was  before 
bound  to  pay  it,  andLnot  £•  Mich.  9  Car.  between  Westbie  and 

Vol,  I.  A  a  Cock- 
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Cocx^iNC  adjudged  in  the  excheqiicr  chamber  in  a  writ  of  tfi 
roTy  upon  the  judgmeht  given  in  B.  R.  reverfed  accordinglf .    In^ 
'     tratujr  Trin»  7  Car.  Rr  R.  Rot.  347.] 

V        C37*  ^  2^  aft  ion  upon  the  cafe  upon  an  airua\p{it  by  A.  againft 
'     B.  {f  the  plaintt^  decfarcs  that  \vhereas  hsi  viz.  ji*  and  Eltz.  bis 
■    ,     nulfi^  the  admni/lratrix^  of  C  ucovered  by  judgment  a  certain 
deot  ag^nft  J,  S.  and  after  the  faid  Eiiz.  dteJy  and  after  admini' 
JfraticH  af  the  goods  of  C.  vna<(imntfiered  iffos  grattted  to  the plaifitiff\ 
'  and  after  the  plaintiff  fued  cut  an  elegit  upon  the  faid  judgment 
ftgamft  J-  S.  and  thereupon  the  flieriff  took  an  inquifttkn^  whereby 
it  w^found'that  he  had  cUvers  lands  y  icc.fubjeB  to  the  execution}  and 
this  inquifition  was  reduced  into  writinigi  whereupon  there  was  a 
eollo^/fum.  betnveeri  the  plaintiff  and  defendant  concerning  the  delivery  of 
.  -  this  inftfument,  containing  the  faid  inquyit'wny  to  the  defendant ;  arid 
thereupon  the  defendant  did  promlfe  in  cofifiderafion  thereof  to  deliver 
'the  faid  wflrumetii  to  the  plaintiff ;  .  upon  which  he  delivered  it  to 
i    \\\^,defetidanty  who>  though  recjuefted,  had  not  re- delivered  it;  this 
is  a  goodcon^deration,  though  it  appears  by  the  inducement  that 
', tlie  plaintiff  had. not  any  caufc  to  have  the  elegit,  tnafmuch  as 
•  the  judgmeafc  was  in  the  right  of  hiji  wife,   as  adminiftratrix ;  fa 
that  the  hufband,  upon  the  new  adminiftration,  comes  in  pan- 
,  mount  the  judgment  i  yet  inafmuch  as  tlic  n^ion  is  grounded  upjn  the 
delivery   and  re-delivery  of  the  inflrument  containing  the  inquifition^ 
'    this  13  a  good  confideration  to  maintain  the  a£Hon.     HilL  9 
Car.   B.  R.  between  Couche  and  Jeffrys  adjudged^  upon  a 
writ   of  error  upon   a  judgment  in*  Lancefton,  and  tlie  firft 
judgment    aiTitmed    accordingly.      Intratur  Hill.  7   Car.  Rot. 

'  [jS. .  In  an  aftion  upon  the  cafe  upon  a  promife,  if  the  plaintiff 
■declares  that  whereas  the  defendant^  fuch  a  day,  hxAdennfedamtf- 
fuage  to  the  plaintiff  for  ctrtzm  years^  in  conf deration  of  io!»  rerti 
per  annum  to  be  paid  by  the  plaintiff,  according  to  his  promife' 
thereof  made,  the  defendant  m  confideration  thereof  did  then  promife 
to  dreft  the  meet  *  of  the  plaintiffs  after  the  rate  of  2  d.  the  Jointf 
from  -time  to  time  during  the  termj  and  to  provide  other  necef- 
farics  for  him,  this  is  a  good  promife  and  a  good  confideration  \ 
for  the  acceptance  of  the  Jeafe  by  the  plaintiff  under  the  faid  rent, 
was  the  confideration  of  this  promife ;  for  perhaps  he  would  not 
have  accepted  this  leafe  under  the  faid  rent,  if  it  had  not  been  for 
this  promife,.     Mich,   n  Car,  B.  R,  betweeen  Ahundle  akd 
RowDEN,  dubitatur,  this  being  in  arr«ft  of  judgment ;  but  after, 
per  curiam,   tl\is  is  a  good  confideration.     But  after  judgment 
was  given  agaiuft  tlie  plaintiff  for  another  caufc,  and  fault  in  the. 
declaration.} 
(S^  pL  u  [39.  If  Ji.  makes  void  a  promife  to.  B,  and  after  afirmnger  comes 

S.  C;  but      ^Q  15^  jjj^j  jj^  confideration  that  A  nvill  relifiaui/h  the' promife  inade 

S.  p.    (iocs      ^,.  I.AI.  vr  J.  f*^!'*  •'  J 

net  appear.  ^^  "*"^  ^7  ^'  "^  proimjcs  to  pay  kan  to/,  thjs  is  not  a  good 
confideration  tp  charge  him,  hcc^afc  the frfi  prornife  was  void, 
Mich.  14  J;ic,  upon  a  writ  of  error  at^ije^nts  Inn,  bc- 
tweui  BEKi^ARD  AND  SxMONs,  put.by  AUliami  4i)d  agreed  per 
i;ariam.j  .         .     •     .  . 

[40.  If 


> 

• 


^aionsf  [of  Aaumprit.]v  ■  ^    313 

C40.  U  7i  tnan  f/i9s  a  Jcirt  Zfitfi]  facias  td  hzvt  exet^tixmftini':^ 
Jav  to  the  flieriff*)  fach  are  tht  goodi  tf  the  partly  ihewinj/.thexn  t(i     '  ; '.    '  ^ 
him;  whereupon  1^  in  confiieratitm  that  the  Jlie^riff nAiU  ^xecut^xi^    '    ^    . '  '• 
cxecation  upon  thoft  goods,  he  pronti/es  to  fuve  hm  hnn^lefs^  thii  is    '  •  ' 
not  a  good  afllimpfiti  bccaufe  he  6ught  to  take  ndtice  of  th6m  at ;.  ^'         '\ 
Ui]>erIL     Mich.  I4  Jac.  B*  R.  m  .$othemaW's  eafe,  h^d  by.  /  •*. 
Dod.  &  HoughtJ.  >     v '  *^   .       •   ' 

£41.  If  A.  delivers  an  exeadhn  to  the  periff  at  Ifis  fuit  *agajnft  'Crd^E.Sjf, 
B.  and  in<onfideratUn  that  the  Iberiff.  ^vithvut  attv  fee,  tvil/efieecittt  P*",?':  ^'^^ 
It,  wt  prtnnifes  the  Jherijj  to  pay  to  Qtm  a  ctrtain  Jinv^  which  is  «/  cbcjjuer 
mtuh  as  iheperiff  is  alioived  to  take  by  thejaiute  of^%  EUz*  Thougb'  'chainbcr ; 
it  be  admitted,  that  the  fticrifF  cannot  have  'any  repiedy  for  hi»  ]^lj^*^rg 
fees,  yet  becaufe  it  v/as  lawful  for  the  ftietiflFto  tSike.his  fecs^  ofopiaion 
and  he  made  the  execution  at  his  rcqueiV,-  and  thi^  js  foy  his  be-  <•  affirm  ac  -  . 
ncfit,  this  is  a  ffood  confideration,   HHL'4i  YX\%.  B,  k.  betwefea  IffS'"^^  ' 

OTJ  1;KT0N  AND  SUUARD.  J  *  •  >pai«c  j  but     ' 

,        Another  cr-  . 
lor  Win;  ftfiiigiMd,  it  v.'as  vewrfed  on  tfaftt  otlier  pomt«-i*-Mci.  46^.  j4«  €69.  S^Iatl  v.  ^cannp,  S.  I?.  .. 
adjudged  and  affirmed  in  the  ckchoqAier  chamber.  ■■  1  Mp.  66^.  pU  97.  S«  C.  and  jp4gnitnt  affirm-  ' 
ed.     But  fee  in  a  nou  at  the  end  of  the  cafe  it  is  faid  that  the'  juiigmcnt  was  agrced'to  be  «|evcrA»i  by 
the  opinion  of  all  the  jafticfes,  but  was  epded  by  coaiprocnife,       .         •>  .       .-'*.. 

•*  •     »      •    .  '.     ' 

[42«  U  B.  if  oi/iged  to  A.  in  o^oo l.  and -^«^ing*  indebted  in.  CW'^.S 53* 
io  much  torthe  king,  cjftgf^  the  otligation. /<>  tfi  king,  and  «if^^*'-tcrorviiff'w* 
JB.  iVi  confideration  ibe^  A^  %JoiU  fchrhear  to  procure  nn^ pi-ficifi  aga>hft  jry  t<i  the 
him  for  the  faid  debt  ////  Hilary  term  next  .fdlloMrii\g,  arfiinfes  axid  j^ifUcei  and 
psromifis  topmyioA.  200 L  this  is  not  a.goodcoufideriitioD.tdmain-  ti^^chL 
taiR  an  a£kion,  becauie  by  the  affignmeiit  the  debt  v^'as  made  over  qner  cham. 
to  the  king;  and  therefore  the  forbearance  by  A.  to  ptocnfetpro--  bcrj^andfo 
cefs  is  no  benefit  or  eafe  to  B.  becaufe  it  niay  bd  jrwarded  ag^iuft  hi^.^R^I^ 
him  for>  the  kingy  notwithflanding  the  promife«     HilU  .41  £H4,  the  c<intrary'  ' 
B.  IL  between  Bowes  and  Pawlet  adjudged,  upo^i  a  v^rit  of  ^^  fc^er/-  •  • 

^"^O  •  •  •  Jv/t,.  70f.  '    . 

|i«  ^4«  S»  C«  «|if*<^  '<^  B*  ^*  *>^^  that  judgment  rcverfcd  ac<cordingly  ia  tlietxche^ocr  chamber. 

[43.  If  A.  promifes  B.  in  con£deration  tl^t  he  will,  mtfue  an  J  Cro.  E.  . 
eUtachmetit  out  of  chancery  upon  a  decree^  which  h^ther'e  made  againfi  j^fj^hf  *.''.  * 
him,  that  then  he  will  pay  him  10  L  (it  feems  \%  is  intended  tliat  4e44EJ'w. 
the  decree  was  at  b'ufuit)  this  is  a  good  confid^ration  ,to  main-  B.  R,Cou<. 
tain  an  aOion  upon  the  cafe  j  for  thereby  he  fliall  avoid  th6  irapri-  ^b.'^q!  hHd ' 
ibnment  of  his  body,  of  which  the  chancery  had  po3\'^r  for  the  accai^ihgiy^ 
contempt  of  the  decree.     Hill.  4^  Efe.  B,  R.  betwjeen  *  Cc«.-  ^^^y^'  * 
STON  AND  .Carre,  per  curiam,  praeter  Popham ;  ami  there  was  car^re,'s.c. 
cited  the  cafe  of  Cowjly  and  Windham,  to  be' adjmlgcd  in  bye  s.  p.     * 

point.!  •  •        .'    v'  docs  001  ap- 

*  ■*  .         »  ,  '         .  pear. 

[44,  If  A,  he  indebhd'in  20 1:  to  B*  and  dies,  and  his  executor,  f  A***  ^^i* 
in  cotftderation  thai  B.  ivilt  foficar  him  for  a  reafortabte  time,  pro^  Linghfui-    ' 
tnifrs  to  pay  Iiim  the  debt,^^bis  is  a  good  confideration  to  have  an  groughton, 
aftion,  with  an  avertnent  that  he  forbore  him  afterviratd$  fer  a  cer-  S.  c.  and 
tain  tSne,  \\z..%yeoru  Pafch.  I4jac.  B.  R.  bcttvecnt  Ling  hen  J^'^^'J;^"''- 
AND  But^ucHTON,  per  curiam.  Trin,  j8  Jac.  B;  R.  ^307.  be-  xnnv  judge 
'  '    •,...'     '  .'a  a  2  •   ■      .^        tweeji  »       " 


♦-..  • 


^  •  •  • 
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oft^erea-'    tWCClft  t  WUlTTY    Aim   BroWKE    ^djudgcd,   kl   »  wrft   ^  €ffOf 

•fcnabifnef*.    ^poy  ^  indcment  in  Dartitiouth*     iikh*  i«  Car.  B.  R.  between 

•of  the  nme.    . ',    "       ^       ^         -r<r  •*.  •       ■»     •        i  i  t 

•  tijoufh  not  t  J^HNsoH  AND  WHiTckcoTT,  aumitted  \ipon  a  demurrer.  Ixj* 
i»f  thcmeao*  tr4fur  Mich.  .14  Rot*  588.] 

ing  of  pao^       '  '  .  •  »         .    ^'  . 

■  lulum  terapOris;  ihd  $  years  is  a  re.nfonablt  time  of  forbearance  j-  and  the  ply nti fF  had  j odgmeat*  ■* 
3  'Butf^;  206.  $.0.  fl%rjjd£ed  for  the  plain ti6'.-«-^^KoU.  Rep.  379.  pi.  38.  S.  C.  adjudged  £ar  thi? 
flaintifT.         '  ,        . 

§  •  See  pi.  9?.-  S.  C      ■       f  Sec  pi.  ^5.  S-  C. 

IxecutorNyho  had  goods  of  tc/tator  being  threatened  by  the  plain ti/f  to  fee  facd,  in  confidcration  that 
te  tfottld  hi  ffitiffit  oid  qutff-ptvm'ijfd  to  pay.  The  cottrt  conceived  ihc  conflderstion  weU  eDCugh,  irf 
regard  (being  patient)  i&  inlcn.ltfd  for  ever*  And  Keeling  Ch*  J*  faid  thi&  was  a  good  af3iuapiit|  thir 
words  amountir>^  to  it.     %  Ke,b.  77.  pi.  65.  Trill.  iS  Car.  2.  B«  K.  Bo)IAon  v.  KiiHci. 


Fol.  a7. 

Cro.  E.'455v 
pt.  "^.'S.  C». 


1  [45;  If  -^.  be  indehud  to  B.  til  I  ool.  and  B.  "w-^  about  to  conv* 

mence  a  fuit  for  the  recovery  of  the  debt,  and  G.  zJiraNger  come* 

to  him,  and  j&TJ")  that  if  -he  vjill fcrhear  hitn  he  huvji-ff  iviii p^:^  it  p 

thi^  ie  a  good  confideration  for  this  afiumpfit  to  B.  if  B.  avers  that 

and  \t\i^\r\%;h€  had  abftained  ZwA  forbore  tofue  A,  and  adhuc  does  abftain  and 

.  thit  the'  •  f^^^^^y  though  iio  Certain  time  was  appointed  for  die  foibearance  ^ 

'confidcr*-      for  it  feems  a  perpetual  forbearance  is  intended,  the  which  he  hath 

tionisnQt     performed.     Mich.  37,  38  Eliz.  B.  R.  between  Sackfoild  AW> 

for  pcrh^p,    Philups  adjudged.]     .  .  .         •       ■ 

the  forb:af-    ^        •  •  ;      '  *  .» 

ance  w^s  ortlya  ^virter  of  ati  hour,  ^c.  and  though  It  wis  alleged*  qaod  aWtmuit  &  adhuc  al>ithirt> 
that  wiil  not  help  it^  nod  of  that  point  fome  of  tiie  jufticcs  djubtcJ,  but  the  greater  part  beU,  that 
it  was  not  «  futhciciTt  confUeration.     Sed  adjotnitur*     And  afterwards  it  was  reverfcd  for  this  C2ufe. 
•——Mo.  689.  fi.  9!;a«   S.  C.   the  judgment  was  reverfcd  in  the  exche<jucr  chamber,  becaufc  nocex-. 
tftiri  time  wvi3  mentioned  in  the  pramifc  to  forbear.        .  Ovy.  109.  S.  C.  in  the  exche<jucr  chambci» 

Sed  adjomatur. Pulft.  92*  S,  Cr  cited  per  cur.  Mich.  S  Jac.  as  adjudged  in  the  exchequer  t» 

be  no  time,  and  void  far  uncertainty. S.  C.  Jenk.  301.  pK  71.  S.  C.  adjudged  aiMi  atSrmed  in 

erior.     Panioluni  tfa^p'ris  may  be  the  next  Inftajit. 

A  prt^mit&ro  forbear  to  Tiie  is  for  ail  his  life-time,  and  not  per  paululum  temp^K  \  pen  Hiughton  J* 
Gddb.  44.d.  pl*494*  Trin.  2>  JaC\  B.  R.  in  cafe  of  Fiilier  v.  Warner. 
.*...■•  *•'■<,  • 

The  plain!  '  [46.  So  if  A.  be  indebted  to  B.  and  C.  a  ftranger  fays  to  hinif 
thV?.""  *^^  ^  ^^^  will  forbear  him  for  a  little  iitm  that  he  himfelf  will  pay 
%aas  iftdebiU  him,  thi&  18  a  good  confideration  of  an  afTumpGt,  averring  a  cer*. 
to  him  upon  fam  time  of  forbearance^  Pafch.  41  Eliz.  B.  R,  between  ScovELL- 
Zn^^!^be   AND  CovELL  ^itcd  to  be  adjudged  Mich.  37,  38  Eliz.  B-  R.] 

f'^rfi  Ucd  ity   '  ' 

at:d/ficsi  and  made  thf  defendant  his  executor ,  and  tha^  the  plaintiff  was  forced  to  fuc  the  obligation; 

aniJ  in  canfnieration  of  the  premifcs,  the  defendant  cjjlimcd^  that  If  the  plaintiff  wculd  f:irl>car  him  prt 

■  irt'i'i  f^r:j>ircf  that  he  ivouldf^y  bin.  And  the  plaintiff  fidcm  adhibens,  Sec*  forbore  4  years  to  fue  him, 
ar>d  ja:d,  that  the  defendant  had  aflcts»  The  defendant  fald  abfque  hoc  that  he  had  affets.  And  upc»a 
'ttiat^thc  plaintiff  denwrrr^d,  and  .idjudged  for  him  \  for -the  aliening  of  affets  in  the  count  is  furpiuf- 
age.  And  now  the  confiJeraticn  was  futficicnt ;  for  he  had  counted  be  bad forBorc  for  ^jtan*  UcU 
^2.  cite*  JPnfch.  4,0  Eli  a.  Rot,  537.  Palmer  v.  Roufe. 

•■  .  CifCf  ^z.  for  ti^at  'bs  defendant  bang  indebted  in  6  /.  aud  his  fm  pro  di'verfii  nr^fiiSf  *c.  iff  6"^  /• 
49  thi  p'4ir.(ijfy  ibi*  dtfjrJant  IB  Cinfidiratitin  plaintiff  would  forbear  to  fue  fr  tlcje  debts  for  tf«  Vizziii 
promijed  to  fay  them  j  it  w;ii.  adjudged  per  tot.  cur.  that  he  fiiall  be  charged  with  the  wh^ie  dubt  of  69L 
for  though  htf  was  nor  iiubJc  to  hii>  fon's  dtbt,  nor  was  it  reduced  to  aiiy  ccruint)',  yet  who/i  he  pro- 

■  xnifed  to  pay,  he  ihali  be  liable,  the  forbearance  being  a  damage  to  the  plaintiiT,  though  as  to  the 
fen's  d,tbtf^  ix,  W(U  no  benefil  to  the  defendant.  Sid.  3S.  pi.  8..  Fai;ch.  i3Cari  «•  C.  B.  Bcft  v. 
jolly.      .  •   .-  •  •_  '   ■  -..'.■ 

•    A^umpfit  for  that  S.  ctvsd  the  pU\ntiff  ico  /.  on  bond,  and  the  Jcfindcftt,  in  canfJet'atwn  the  [ddiju'^T 

\tiuu'd  at  bi%  r.-f^jje/}  froiar  to  jut  Zf.  promifed  that  if  B»  did  nut  f/,ty  the  mofuy  bv  ^ffouU*     icrcur. 

where  the  confiicracion  h  luch  ai  can  t'c  no  benefit  to  the  party, !t  is  not  good  j  as  where  it  is  ta  flrbtJor 
fr  an  hour,  &c.   but  where  it  is   to  forbear  genfr:JiIy,  tv:thc:.t  ii$rt:,fi^  any  thiut  t';ere  it  Qi^jl  be  in- 

terd<'d  for  a  convfiii^nt  tjrtie,  or  altogether*,  judgment  for  the  plainciti",     Hutt.46.   Mich.  »9  Jac-  . 

May  v«  Siuie)^-— Cro.  J.  6S3.  pi.  1.  liiil.  zi  Jac.  C.  B.  Mapes  t.  SidJicy  S.  C.  the  plaintiiT 
;•.■■".  .       '    .  .  •"     .     .       iiuiv^ 


.». 


:  •• 


il 


#eM  that  Ittlbrbdre  tp  lue  B.  per  itu^ttigi  teoi^u»,  yix,  ^ro^  tl^e  ju^inifs  to  ftich  a  (iay,'«^ich  w'n 
■  year  and  a  h«)f  ^  mi  whea  the  datt  4#th«  f»rit  4ioes  Aot.a|^p«4t;  k  ibaA  be  InttnM  tb&t  W  dM 
IcarXili  cbe  day  of  die  writ.  >■  Wfa.  M.  ^Ixfs  v*  Sldley  $•  C«  *d}omac&f*  •  .         • 


did  for* 


[47.  [SdJ  /TA-  Is  indebted  .to^B^^  .upon -imhich.  jB.  arrrffs  hint^  P«fe«dtat  . 


for  jm.  aflumpfit,  though  he,  arrejis  4,  tvltUn  m  hotft  ajUr ,  for  .*^?^*  "^** 
the  deliverance  .from  tlie  prefeut  danger  is .  a  gopd  confideration.  «;e«/</'j»a^ 
JPafcL  41  Eliz^ .  B.  R«  in  Co.t£i*t's  jQase,  per  PopTiam.1 .  .   >^  'V^* 

j^Sf  and  plaiiititf  counted  thjb  b^  fofk>re'hi9  ^^^^  JV^  >  tbh  i$'if]»  gfl^^conficteratbf),  ibr*  no.  one 
*  can  de£ne  what  (haU  be  piuiajum'  tempos*  But  HaujfHtdA  fald^  chat  apropiife  <:kn  go^i  c^n^deratioit 
to  p«y  infrii  breve  cem{)ut,  ihlU  not  be  »m£i<Mia'-%  f  qvod'Lc^  ^.  J.  <aoccffit.  '  2  RcU*  Kep»  sSg* 

£48.  CSe}  If  7.  SJ  Woi^  Wf*  and  hU  wife  execuhrs^  and  aftcN  "cVo.E.460. 
wards  fevcral  fuits  and  c^trweffies  aV'^t  between  them  and  Tl  for  and*  ^^'^  ^^'  9* 
tcncenung  the  right'  of  vx^taotjfhip,  in  .the  cccldiaftical  court,  and  Lin£,s.'c» 
ST.  /;;  cahJldgratLon  tiat.ti^  faid  Jvi.ai  iMS-rei^tUfihadfubmittedto  ^pcrtot. 
.    the  aiuard  ofL.  tbefi  watierr,  &cv  frotrnfu  'that  the  feid  W.-ftnnld  ^''ntend^ 
not  he  troubled  or  molded  for  <nr  stm^fev&f^tf^  rig/it  oi.^  faid  rx-   a  f'uhj^if. 
ccutorQiip,  this  is  a  g<^  confider^tion^' vik.  tfie'fjibmiffipu.  fo  ^""»  ^'^^ 
tRe  award,  tliough  he  miiht  'ttmn^diffUly  hav0  revsi^d  iL'    Pafch.  ^  ^^^^^"« 
38  Eliz,  B.  R.  between  Line  an|>  Neale„  adjudged  .in  a  .writ  awanf,  and  ' 
of  error  upon  fuch  a  iiidfffnent  in  B.I '     ;         .  *  •  fo  wa«  the 

-^  -♦*=**.•-:'•.••.  *       '  intent  of 

Che  {Kimes|  ajid  If  4i^  had  revoked  it*  thf  dcfdhd^nt  ON^fat  ttf  have  pjetded  it^  btherwife  it  /hall  not  be 
,   ipt^ed»     Wher^ore  judgib^nt  wafr  afilrmed*  •  «      ^ 


t4p.  if  -<^i,  1/  indebud  tn  K  and  C,  .fromifes  B.  ihat  if  hi  mil  fS)  pi. ». 
not  pay  hm^  that  then  A^  himfelf  wth  if-'*  ^^J^^  mt  pay  it  w//^Vi  «  ^.^ 
comwmint  timiy  this  mtUI  be  a  good  CQiffideration  fbr  B.  to  have' 
an  a^iqa  againft  A*  upoii  this  promift.  Mlgh.  42,  43  I;liz» 
B,  R.  between  Sadl EH  and  Hawiles,  adjudged,  (It  mail  be 
vittndei  that  there  %i^as  a  protni/i  to  fSrhior.  to  ftu'A^  in  th^  mean 
time.)} 

[50.  If^  contraSls  nmih  B^  for  mmejpai^  to  deliver  to  him  /r 
pij^  of  Uady  and  dies,  and  after  C-  his  adtmnrRrator  delivers  lead 
ore  to  jD.  to  make  a  plggof  kad  thereof,  to  he  delivered  to  2?..  in  f^ 
tisfa£lion  of  the  pigg  promifcd  by  the  tellator,  .and  after  B.  de^ 
mandf  his  pigg  of  C  wl^  fays  thit  he  had  delivered  ore  to  Z>,  &:c,  '  .  • 
and  jthcn  V.  being  prefenty  in  confideration  thereof  promlfes  to  de^  . 

liver  the  pigg  fo^B,  at  a  v^rtah  day  after,  this  ia  a  good  confidcra- 
tion. "  Mich;  18  Jac.'B-.R.  between  Jackson  anij  fk^sx,  ad- 
judged, this  being  njpvcd  laaweft  gf  judgment.}       .... 

[51.  if  ^.  deliver/  [rmmy']Jo  B0  to  pay  C.  and  B.  promifes  C  io  ^  HdtMi 
pay  it  to  hiiti,.'yctA.  [C]  cftn  have  no  afltio!*  againft  &•  upon  ^^i?.  dtii- 
this  aflurtipfit,  .becaufe  there  is  not  any  confider^<»i  between  '^"^[fJ"^'^'^ 

them.    Hai-  37  B!liz.  betwe^ib  Hovlet  ai<»  Hallbtj  adjudg-  a^oun^^ 
^  per  cwiim,^  ;     *         .  .    «  ^ 

A  a  3  [5a.  But 


315  aafott0'][of  Aflamiifit.]  • 

to  the  value  [p.  jB«/ jT*  fal  thU  «afc  he  had  fwen  day  to  B.  to  pay  it/iiiif 
of  the  dubt, .  1^^^  ^^j^  a  fjood  c^nfideratitnt",  jipon  which  he  might  ha^c  aa 
tbejauidrhr^  aCtion  in  the  lajd  cafe  s  per  \V2umfly;3. 

'  B.  requires  "  '       •        ,       _ 

payxneoc  of  C.^^— «-C.  proroUes  £•  in  conA^ratum  ^  fyrbeuftinct^  Aa  pay  fuch  a  <lty«  Adjadjged  te 
£.     Yelv.  164.  Mich.  7  Jac.  B*  K*  Brand  v.  Li/lc;.      ;        , 

Affumpfit,  j^^j.  If  a  miti  13  bound  inafa  obligatioti  of  '40 1.  for  the  pay- 
4ff,n7ant  '  "^ciit  of  20 1/  ami  the  ohligee  promifes  the  obligor  that  in  ctmjidnration 
J.  B*  nvas  that  he  will  pay  the  money  luithout  ftnt^  that  after  payment  he  will 
indebted  to  -  deliver  up  the  chtigation  to  him,  this  is  a  good  confideration  to 
tif  by^ohnS  maintain  an  ^^Hon,  if  the  obligee  docs  not  perform  the  pro- 
gationin^u  mifcV  Hill.  4^  £liz*  ^.  R.  ^5.  per  Popham.  .Fafch.  14  Jac* 
tcb,paid     B.  R."  per  Coke.]  \    *. 

the  {ft  of  *  ' . 

Khvcmbcr  following,  i*  confide  rat  ion  that  hi,  the  ^rf  of  Nomthhtft  mi  ibe  inftanetaiiJ  r^fmf/f  pffte 
fla'wt'^fft  ^ouldpay  bm  the  Jaid  5/.'  tvifbcutftnty  hefrpmijed  to  d( fiver  bim  a  bund,  at  which  j,  S, 
nvas  indebted  to  bim  itt  aoi.  tvifb  g  Jcticr  of  attirrtey  tope  fir  tbi  dtbr,  ^fttx  ^ex^Ct  »o6  judgment 
tor  the  plaintiff  the  defendant  brought  errory  for  that  he  did,^  more  then  the  law  compelkd  him  to 
do,  viz.  to  pay  the  money  which  .was  due  before^  and  that  the  consideration  was  void,  faiscaufe  it  dodi 
not  appear  that  the  defendant  could  have  any  benefit  by  it* "  As  to  the  iiiil,  Gawdy  and  Fenner  (only 
in  court)  conceived,  thnt  there  wasHo  Connderation  j  but. at  to  the.  ad,  tbey  di^eml»  pnd  were  of 
opinion  to  reverfe  the  judgment,  but  ytt  thcy.wowld  advifc'  Xlro.  £.^193.  pi.  8.  Mich.  3a&33 
Ilia.  B.  R.  Greenleaf  V.  Barker. M-  ^\t,  pi.  317.  S.  C  hcJd  accordingly. 

•  » 

[   316   ]  [54.  If  ./f.  recovers  it  debtj  and  datnagis  to  7/.  againft  B.  and 

Cro.E.429.  after  A.  in  e^hft deration  of  4\  L  paid  bim  by  B,  ajfumes  and  promifes 

noIdsi.Pml  ^^'^^  *^  ivill forbear  furtlxr  to  profecutt  his  fuit,  and  that  he  will 

howe,  S.C.  releafe  //,  and  alfo  thtit  he  and  his  attorney  will  acinowledge fatif' 

adjudged  for  faElion  of  the  fum  irecoveied ;  though  this*  4 1.  cannot  be  any  fa- 

forh'^?!'^'  tisfaftion  of  the  7  1.  due  by  tlie  record,  yet  the  acceptance  oV  At 

benefit  to  4L  is  a  good  confidcration  to  raife  this  affumpfit,  whereby  to 

him  to  have  compel  him  to  difcharge  the  7  L     Mich.  37,  38  Elia.  B,  R.  be- 

fuiTor**"^  tween  Pinowe  and  Reynolds,  adjudged.]                     "-^ 

charge,  and 

k  may  be  that  there  was  error  in  the  record,  fo  as  the  party  might  have  avoided  it.-         1  MQj.  41s* 

pi.  564.  Reynold  v.  Purchowe,  S.  C.  adjudged  good. 

In  confideration  that  /  nvill  wake  my  debt  appear^  this  is  trouble  and  paint,  and  therefore  a  good 
confideration,  and  judgment  for  tlie  plaintiff.  Raym.  32.  Mich.  13  Car.  2.' B.  R*  Travcrsv. 
Metrs. -*— Sid.  57.  pi.  25.  Traverses  cafe,  S.  C.  adjudged  fv  the  plaintiff;  ■  . .  Kcb.  163% 
pi.  112.  S.  C.  &  S.  p.  agreed  per  cur. 

If  A'  be  bound  to  B.  by  a  bill  of  1000  /.  and  j4,  pays  B.  $c6  /.  in  difcberge  KtfthU  bill,  ^bith  M» 
4tcceptSy  and  tbcreupvn prim'tfes  A.  to  deliver  up  to  bim  bis/aid  bill  i  though  thii  500 L  )s  no  iKisfadkiB 
of  tne  loool.  yet  it  is  fufhcieot  to  make  a  good  promile,  and  vpoh  a  good  confideration,  becaaf^be 
has  paid  the  moneys  viz.  500 1.  and  he  has  no  remedy  for  it  again.  Pec  Coke  Ch.  J.  3  BulA.  i6z. 
Pafch.  14  Jac. 

Coldft).  [j  J,  In- debt  by  A,  againfi  M*  upon  an  obligation.  If  jt).  if  bail 

S^  c  ^Id-^'  ^^^  ^'*''  ^^^^  ^^^^  ^'  recovers^  and  then  proeefs  is  continued  til) 
judged  uc-  A,  has  execution  awarded  againfi  D.  the  bail,  and  after  Vf,^  m  ««- 
I  cordingiy.  Jiderotion  that  D.  will  pay  to  him  the  condemnation,  affumes  and 
T^^^J*®'  promifes  to  D,  to  difcharge  him  of  the  faid  execution,  mfid  fuitha  i9 
Adams  v  ^'g^  ^^^  '*'  ^^^^  obligation  of  M*  the  principal^  whereupon  D. 
Dixon,  S.C.  pays  the  money  to  A.  but  A.  will  not  affign  over  or  deliver  the 
crror"^^  obligation  to  him  5  here  is  a  good  confideration  for  D.  to  liave  an 
brought  in  adiiou  upon  tlie  cafe  upon  this  affumpfit  againft  A.  For  though 
the  cxche-    ^^  nioney  paid  by  D.  to  A,  was  du<^,  and  D,  compellable  to  pay 

it 


kSitm  [of  Affunipfit.]  ii6 

&  Iv  force  of  ehe  execution  awacded  agamft  liij(n>  yet  there  might  quer  cham. 

ie  charge^  labour,  and  trouble  tp  A.  iri  the  /ervjng  of  the  exvcution  ^J^'^' 

for  the  getting  of  the  money  ^  and  then  when'D.  gives  this  mo^  revcrfed, 

ney  to  A.  without  thia  trouble  or  charge,  this  is  a  good  conC-  becauic  the 

deration  for  an  aflumpfit.    Trin.  39  EHz.  U.K.  between  DiX0!»  l^^^:^^ 

AND  AOAMS,  adjudged.]  •     fufficicnt.-! 

.    ^  Cro.  E. 

53s.  pL  74*  Dioion  v.  Adams,  S.  €•  9i}4  judgment  reveifed:Ky  the  whole  court,  the  epniadentioa 
fiot^Ag  fuffideat  j  for  D.  had  done  no  a^  whereto  t^e  law  would. oot  have  compelled  him* 

[56.  If  a  man  makes  a  central  with  J.  S.  and  dies  intejiate^  and  Aflumpfit 

his  admlniftraior  in  dfHfideration  of  forbearance^  &c.  promifes  to  phy  ^^^x^ 

it,  &c.  this  is  a  good  confideration,  though  the  adminifttator  fir  that  the 

was  not  chargeable  upon  this  cotitraft  at  common  law  ;  for  he  '^A"!^"^ 

was  cliargeable  in  confcience.    .  Pafch.   5  Jac.  B.  R.  between  'tiJp/aintiff 

Walker  and  Wittel,   per  cUriam.     Mich.  4  Jac.  B.  R.  be-  up^njimpit 

twccri  Richardson  and  Sir  Moyle  Finch,  per  curiam,  becaufe  '"»''^^^>-»«^ 

he  IS  bound  m  conlcience  to  pay  it* J  haviHg/nf. 

ficient  afiiip  • 
promkfed  that  if.  the  p/alitt'^  w^mld  f^htar  to  fit^  bhn  tUi-Jitch  a  timt  be  ^wmild  p^  tie  debt,     per 


for  there  it  aocoa/idcratiOB,  becaufe  the  heir  is  ooc  luhle  to  ajsy  iebt  without  fpecialty* 

[57.  If  a  man  [iittds]  htmfeJf  and  his  heirs  in  an  dbligation  and  AiTumpiic 

dies,  and  after  the  obligee fues  the  beir^  who  bad  no  ajets  defcendcd  ^^J"^^  ^ 

to  him,  upon  the  obligation^  and  the  AwV^j?/  to  him  that  if  he  will  a  debt        ; 

nptfue  him,  that  then  be  will  pay  him  the  money,  this  is  no  confi-  where  It 

deration  fo  as  to  maintain  an  aiiion  \  b^Caufe  he  was  not  charge-  ^^r  he'w?I 

aWe*  without  aflets.     Lord  Gray's  cafe,  adjudged,  cited  Pafch,  bound -^  the 

42  Eliz^  B-  R.  ir.  in  Monning*sand  Knopp's  cafe.]  coundoubtr 

^  ■  ed  if  good* 

Othennfe  of  ^MrifTor,  becauCs  he  is  liable  without  esprefs  words.     Sid.  143.  pi.  13.  Pafch.  17  Car.  2. 
B.  R.  Hunt  V.  Swain.-^— Lev.  165.  S.  C  tlie  plaincifiT  conceiving  the  jadgmeot  of  all  the  conrC 

agaioft  Him,  prayed  nil  capiat  per  billam,  With  intent  Co  cocnineiice  de  novo. Raym.  127.  S.  C. 

ailjor«4tur. 

*[3X73 
[58.  If  in  aftion  upon  the  cafe  the  plaintiff  fays  that  the  defen- 
dant was  poffejfed  of  divers  goods  which  were  the  goods  of  her  huf 
band  in  his  life,  and  converted  them  to  her  ufe,  [and]  defendant 
didpromife  in  conftderdtion  the  plaintiff  %oould  forbear  her  for  a  cer^ 
tain  debt  due  by  the  hujband  to  the  plaintiffs  &C.  that  the  defendant 
would  paf  it,  this  is  no  good  confideration}  for  it  may  be  that  Jhe 
had  thefe  goods  as  bona  paraphernalia^  and  fo  flie  is  not  chargeable 
with  the  debt,  inafmuch  as  he  has  not  flicwn  what  goock  they 
were.  Trin;  18  Jac.  B.  R.  Rot.  1307.  between  Whxttey  and 
Brawne,   adjudged  in  a  writ  of  error.} 

[59.  If  A.  promifes  B.  iri  confi  deration  if  J*  i  fhall  win  a  Mo.  u^» 
game  at  butts  of  ^\  up^  that  he  will  pay  to  B.  aol.  and  if  not^  then  ^liJJa^;,^ 
.8.  promifes  to  pay  to  A.  50/.  this  is  a  good  confideration  for  A,  cafe,  s.  c. 
to  have  an  a£tion  againft  B.  for  the  mutual  confideration.    Hill,  andupimni- 
41  Eliz.  B.  R.  between  Mbtcalfb  and  Ascub,  per  curiam.  \'^^^^^^^ 
Trill.  2  Jac.  B.  Basset's  cafe,  per  curiam.]  paired  for 

the  phin- 
liSp  »od  the  jufticei'  argued  the  declaration  good,  but  Pophaa  feemed  the  coatra^  upon  ev-- 

A  a  4  dcnc« 
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dence  to  a  jisrT«-:<— Moonfon  J.  conceived  ftich  confideration  fvAcient,  the  coosterpramife  %E3Bgje^ 
ciprocti ;  for  all  the  communication  ought  to  be  taken  together.  But  Minwood  hdd,  that  thoogh  fach 
reciprocal  promife  between  the  parties  themfeWes  at  the  match  is  fofficient,  becanfe  tuyere  is  confidera. 
tion  good  enough  to  each,  as  the  preparing  of  the  bows  and  anrows,  the  riding  or  coDiog  to  the  pbc4 
appoifited  to  ihoot,  the  labour  in  ihooting,  the  travel  in  going  up  and  down  between  the  naarksj  but 
that  for  the  bettors  by»  there  is  not  any  confideration,  unlefs  the  bettor  |iYCS  «im«  a  Lc*  1 54-  pL  t$j* 
Mich.  %o  Elis*  C*  B.  Weft  t.  StQwelL 

r*-^*-— »  [6o«  If  B,  is  indebted  to  A^  in  ao  A  and  C.  is  indebted  to  B.  in  thf 
FoL  29.'  m^  fum^  and  C  promifes  A,  in  confideration  that  be  it  content  to  &c* 
l"p  ^  -^  cept,  the  faidfum  by  the  hmids  of  C.  and  to  forbear  it  for  Jour  dajs^ 
the  court  ^^at  he  will  pay  him  the  faid  fum,  this  is  good  confideration  for  A* 
heU  it  no  to  maintain  an  a£tion  upon  the  cafe  againft  C«  Fafch.  41  £liz. 
eonfidera-     ^  j^   bctwccn  Wilmot  and  Priggct;] 

it  is  a  collateral  thing,  and  A.  did  not  lay  that  he  would  difcharge  B.  fo  tl^t  A*  nay  foe  B.  notwith* 
ilanding  {  for  whatever  the  intention  was,  the  words  do  not  make  it  appear  to  be  fe.  And  per  Roll 
Ch.  J.  a  promifeby  R.  to  pay  a  debt  to  S.  which  T.  owes  to  S.  is  a  nudum  pftAum.    Sty.  249. 

HilL  1650,  B.  R.  Newcomen  V.  Leigh. S.  C.  ^ted  Hardr.  7^.  Arg*— — S.  C.  cited  Vent.  9, 

is  faid  to  be  adjudged.  Sid.  396.  ^ites  S.  C*  and  fays  that  no  judgment  was  entered  on  the  cott; 

but  Twifden  J.  affirmed  that  there  was  a  rule  for  entering  the  judgment,  which  he  fuppofed  not 
done,  becauie  the  parties,  on  hearing  the  refoluiion  of  the  court,  might  agtee  the  matter  hetwcea 

them* 

if.  cvffd  40  /•  to  A'thi  fliuntif^  and  •  tb*  dtffmAgnt  ov>ed  the  tikefitm  to  S»  who  tf^ohted  A»  to  rr« 
eerre  it  of  tbtjoid  Z>.  v^  in  confidirationt pracmiff^um^  tndthat  ibi phmtif  tuomld forbear hm  for m 
ptgrtfr  ef  s  yem;  prcmijtd  to  pay  the  money.  It  was  moved  in  anett  of  judgment,  that  D.  die  de. 
Pendant  was  no  party  to  the  agreement  between  B.  and  the  plaintiif,  fo  as  to  make  bim  chargesbb 
to  the  plainiitf,  and  then  theforbcaiance  is  not  material,  and  in  the  mean  time  he  is  fnahle  by  B.  fed 
^non  allocatur.  For  upon  the  whole  matter  here  it  appears  that  the  defendant  agreed  to  the  tfan^foof 
the  debt  of  B.  to  A.  the  plaintiff,  and  that  it  was  agreed  he  ilioutd  be  diffhAised  J^ainft  B.  Ve&u 
1^3,  154.  Mich.  23  Car.  z.  B«  R.  Oble  v.  Dittieafieid. 

Mo.  574-  [6  J.  If  A,  is  indebted  to  B.  in  20/.  and  A,  comes  to  C.  andin* 

Whluc'alfv.  *^^^^  ^^^  ^^  PV  ^^  ^**^  ^®  ^*  ^^  ^*  ^^^  ^^  ^^  ^'^^»  ^  promfes  to 

jones,s.  c!  repay  the  faid  ium  to  him  again,  whereupon  C.  aflumes  and  pro* 

the  plaintiff  mifes  topay  the  faid  20 1.  to  B,  and  zitcr  does  not  pay  it,  A^  fcatt 

to*My^d»f  ^"^^  *"  aftioh  upon  the  cafe  upon  thi$  promifc  againft  C.  for  this 

debt  which  is  a  good  confideration ;  for  though  he  (hall  not  have  benefit  by  it, 

A.  owed  yet  here  was  a  mutual  ajfumpffty  and  fo  he  ihall  not  have  any  pre- 

t^'^'wa?^  judice.      Mich.    41    &  42   Eliz,  B,  R,    between  Jokes  ano 

held  a  good    WiTCHELLS.      Dubitatur.] 
confidera- 
tion, tliough  he  did  not  aVfge  that  be  bad  paid  the  money*     Per  tot.  cur.  in  an  a^on  fought  *  byC« 
againll  A.  Cro.  B   703.  pi.  aa.  AVifhals  v.  Johns  S.  C.  and  the  aAicn  was   b^Oueht  by  C^ 

agiinft  A.  and  judgment  for  the  plaintiff. ——S.  C.  cited  Cro.  £•  848.inpl.  i.  by  name  or  Wichh4 
^.  Johns.        .  ■  S.  C.  cited  Noy  38.  by  the  name  of  Withal  t»  Jowt« 

62.  A.  tvas  indebted  to  B.  and  B*  toC.  the  defendant ^  and  Cm 
CQfifideratioti  that  the  plaintiff  would  procure  B.  to  make  a  letter  of  at^ 
torney  to  C.  to/ue  A.  promifed  to  pay  the  plaintiff  loL  It  was  ob- 
jected that  this  was  no  confideration  ;  for  tne  defendant  by  tbis 
letter  of  attorney  gets  nothing  but  his  labour  and  trouble ;  fed 
non  allocatur  ;  for  it  is  not  fo  much  the  profit  which  redounds  to 
the  defendant  as  the  labour  of  the  plaintiff  in  procuring  the  letter 
of  attorney,  that  is  to  be  refpe£led.  4  he.  iio,  pi.  22C.  loEliz. 
B.  R.  Webb's  cafe.  • 

63.  Arbitrators  being  about  to  award  that  Ry  the  defen^nt  JbouU 
deliver  up  to  the  plaintiff  two fe'BcralohUgdtions  tohe  cancelled^  whernn  tie 
plaintiff  was  bound  to  thedrfendanty  he  (the  defendant)  in  confideration 

tke^ 
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lio/  fhf  arHcIeJbould  hi  kft  mtt  ef  th  mvardy  fronifei  thai  htmfe^ 
Vjould  d^/sver  them  up  gratis^  &c.  but  did  not»  and  afterwards  put 
the  bondt  in  fuit^  whereupon  the  plaintifF  brought  his  aAion 
and  fet  forth  this  matter,  and  that  the  faid  claufe  was  omitted  ad 
feeciakm  m(Untiam  ipfius  querentis ;  and  judgment  was  given 
for  him.    3  Le.  105.  Pafch.  26  £liz.  Brett  v.  Pegrim* 

6^  A,  biingm  prifon  at  the  fuit  of  B,  upon  an  account^  the 
gaokrfuffers  him  to  tfcape^  and  being  at  liberty^  promifith  t&  B*  that 
^be  vhU  permit  him  to  be  at  large,  and  further^  if  be  does  fuch  an  aBp 
benvillpay  to  him  lo/.  which  he  doth  not  pay;  whereupon  B. 
brings  afTumpCt  againft  him,  it  was  adjudged  that  the  a£lioa 
would  not  lie )  for  that  both  theconfiderations  ought  to  be  proved^ 
and  A*  was  at  large  before,  4  Le.  3.  pi.  8.  Hill.  26  Eliz*  B.  R4 
&aw(bn  v.  Brown. 

65.  R*  was  indebted  to  B.  /»  14  /.  and  A.  was  indebted  to  R,  in 
50 /•««^.  in  conjidiraiion  that  2?.  allowed  him  14/.  and  protnifed 
him  to  dif charge  him  of  fo  much  parcel  of  the  f aid  50/.  promifed  t» 

pay  to  tie  faid  B.  thepUuntijfy  the  faid  14/.  Per  tot.  cur.  (Anderfon 
atuente)  the  confideration  is  good  \  for  A.  was  difcharged  of  fo 

much  arainft  R.  ind  R.  might  alfo  plead  payment  of  the  14  L 

by  the  rands  of  the  defendant.     Goldfb.  49.  pL  8.  Pafch.  29 

^iiz.  Body's  cafe. 

66.  Affumpfit  for  rent  upon  a  leafe  for  years  behind,  and  dc-  00.7.150.- 
manded ;  the  defendant /r^fu^^  the  plaintifF,  that  if  he  could fbew  P*-.  ^^ 
him  a  deed  that  the  rent  was  due,  he  would  pay  him  tne  rent  andar-  ||f'r^*£^' 
rearages  \  Htki^  plaintiff fbewed  him  the  indenture  of  leafe^  by  which  B.  R.  the* 
the  rent  was  due  for  4  years.    It  was  moved  in  arreft  that  the  ^'  ^-  ^1^ 
ihewing  of  the  deed  was  no  confideration.     But  it  wa3  adjudged  ^^^^ 

.  for  the  plaintiiF^  for  when  a  thing  is  to  be  done  by  the  plaintiff^  payment 
be  it  never  fo  linall,  it  is  fufficien^  ground  of  aa  a^ion>  and  the  ^  '  ^^^^ 
ihewing  of  the  deed  is  a  caufe  to  avoid  a  fuit.  Cro.  £.  <$7«  pL  i6.'  griu^  to 
Mich.  09  &  30  Eliz.  B.  R.  Sturbin  v«  Albany.  the  plain. 

tiff  out  of 
asotber's  UpJ.  'Le.  172*  pi*  240^  Sbirl^  ▼.  Albany  S.  C.  on  the  fame  point  at  Cro.  £«  i^ 

ttd  jaigmeoc  ior  the  pUintiff. 

67.  Confideration  that  A.  would  not  proceed  to  d^prove  a  will  in 
the  prerogative  court,  &c.  is  good.  Le.  Ii8.  pL  159.  Trin.  30 
£Uz.  B.  R.  Rivet  v.  Rivet. 

68«  Lave  or  friend/hip  are  not  confiderations  to  ground  a£):ioa8 
upon,  gt  Le.  30.  pU  35.  Trin.  30  Eliz.  B.  R.  per  cur.  in  ca£s 
<tf  Harford  v.  Gardiner. 

6^»  Confideration  that  A,  hulbandof  the  executor,  and  (witH  Cn.T.%^. 
whofe  teftat^  the  plaintiff  was  bound  in  a  bond  and  had  paid  pti9.s.c. 
the  money)  might  ettjoj  the  goods  of  teflatory  ho  aflumed  to  pay  j^^^f' 
the  pkunCiflF^  £c.  it  is  void ;  as  if  it  had  been  that  defendant  appear. 
mieht  enjoy  his  own  goods.     Le.  173.  pi.  24r'  Hill.  31  Eliz. 
B.  R.  Mufted  V.  Hoppers. 

70.  Aflumpfin  The  father  having  3  fons,  had  an  intent  to  charge   |^  310  1 
his  lands  with  4/.  per  annum  to  each  of  his  younger  fons  for  their  Le.  192. 
lives,  but  the  eldeflfon  defcred  him  not  to  charge  the  lands ,  and  pro*  Pj-  *J5* 
tmfed  to  pay  them  duly  /^L  per  annum,  to  which  the  2  younger  y&«j  t.^luok- 

being 
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woo^,  s.  C.  ifi^  prefent  agreed;  and  he*promifed  diehi  to  pay  it.  AlTlIie 
c^u^Theld  <^oMxt  held  clcatly  that  it  is  a  good  con^dferation,  Cro.  E,  164. 
thcaaion     pi*^*  Mich.  31  &  32  Eiiz.  C.  B.  'RookwoodVcafe. 

did  well  lie.  * 

Cre.E.337.   .    ^i.  Affumpfit,  {oT  thTLt  ijhe  Be/rrg  Joined  in  efeffmeftt  ktvreeniiim 

SccUratJoQ     <3f//rf  tbe  now  defendant^  and  intended  to  be  tried  at  the  next  affifis^  in 

wis,  that      eonjideration  that  the  (defendant^  now ) plaikfiff^  nuQuJd forbear  to  in* 

quidtm        firce  tl^ir  tithy  and  make  ajlender  defence^  he  promifed  to  paj^  &c. 

turfft«"but  Upon  non  aflbmpfit  pleaded  the  ]\Lrf  found  qUod  ajfum^t^  hut  thai 

held  Aat  it   ihefc  were  tiuo  ijfues  joined  between  the  parties,  and  that  the  defend-^ 

ihoald  refer    j^/j  ifad  not  joined ^  but  that  one  had  pleadid  the  general  tffuey  ami  the 

iffuci^  flfA^  a  fpecial  piea^  on  which  iffue  woi  joinedy   and  thepromife  was  in 

eon/ideration  of  tnaking  ajlender  defence  in  both  iffuet.     But  adjudged 

for  the  plaintiff,  becaufe  the  common  parbnce  is,  that  the  parties 

have  joined  iflue,  and  is  as  proper  where  2  ifTues  are  joined  as 

only  one.      Moor   351.  pi.  471.    Hill; -36  Eliz.  Blackwtll  v. 

tyre. 

72.  A.  in  confideration  B.  would  fell  him  4  cows  for  lol.  pitj- 
mifed  fopaK  the  10  /.  at  Eafter  following,  and  if  he  failed  thai  he 
would  pay  him  lOo/.  when  required*,  B.  fold  Him  the  cows,  but 
A.  failed  of  payment  at  Eafter.  B.  brought  aftion  for  the  lool, 
and  recovered ;  and  on  error  brought  the  confideration  was  fadd 
good)  and  the  judgment  alErmed.  Cro.  £.  747.  pi.  28.  Hill.  42 
Eliz.  Glafcock  v.  DuflBeld. 

73.  Affumpfit,  for  that  the  defendants  Srciitr  was  indebted  to  the 
plmntijf  in  8  /.  and  made  M.  his  wife  executrix,  leavinjg  affet% 
and  that  he  intended  tofue  the  executrix  to  recover  the  8  /.  feewrdum 
dibiium  legis  curfunty  and  tlie  defendant ^  in  conjtderaiion  the  plairtiijf 
would  forbear  the  executrix  ^  protnijed  to  pajy  &c.  It  was  nwved  in 
arreft  of  judgment,    that  this  debt  ftall  be  intended  ftrongeft 

^  againft  the  plaintiff,  to  be  a  debt  upoti  a  IGngle  contrail,  ^tAl 

which  an  executrix  is  not  chargeable,  and  to  fl^y  this  fuit  is  not 
any  confideration ;   and  of  this  opinion  were  all  the  covt^    But 
if  be  had  declared  that  he  intended  to  have  brought  an  eJJiim^  agaiofi 
her,  (as  this  declaration  does  not  warrant  it,  becau^  he  intends  to 
recover  die  debt  itfelf,  which  cannot  be  in  aftioii  on  the  cafe) 
or  that  he  intended  to  fue  in  chancery  for  it,  (which  <ninnot  be  in- 
tended here,  becaufe  of  the  words  fecundum  debitum  icgis  cup- 
fum)  then  perhaps  this  a£tion  would  have  lain ;  for  the  confidera- 
tion pf  ftaying  the  fuit  is  good,  but  as  it  is  here  it  is  not  good* 
Judgment  for  the  defendant.    Cro.  £•  804.  pi.  3.  Hill.  43  Eliz. 
'     '  B.  R.  Peck  V.  Loveden. 
C10.E.906*       ly^^  Confideration,  quod  conaretur  procurare  J.  S.  to  pennit^ 
Aons^T.  ^'  defendant  to  have  the  pofifeflion  and  profit  of  fuch  an  houfe,  is 
Hodges,       good.  *    Yelv«^  II.  Mich.  44  &  45^  Eliz.  B.  R.  Gumons  r. 
Hodges. 


S.  C.  ad- 

judged  for 
the  plainCiflfi 


75.  Confideration  that  executor  will  take  1^0 1,  for  200/.  due 
to  tcftator  is  good.  Iclv.  10.  Mich.  44  &  45  Eliz.  B.  R.  Goring 
v.  Goring. 


'," 


16*  Prmj/k 
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i    TtJ;  Tnmlfi  agaunft  frmifs  is.  i  good  oCmfidcration;  per  cun  ^^^  *.^ 
Tdr.  134-  Trm.  6Jac.  B,R.  Bcttift^^rtt  v.  Campion.  '    Sl'pVi  ' 

jytfged  /or  tJie  platatiff  $  (mt  tbtf  reporter  Ikys,  note  Hat,  the  pro;ntfcs  nittft  be  at  pioc  ttftant ;  o^  dft 
chcy  will  be  both  mda  padi«- .  ■  H1U»  1  a  J«c.  >1  iclMiUv  y  •  Ra  jnbivd*  .  / 

'       *•  ♦      '  - 

77.  Defendant  granted tp  the  plaintiff  1006  /r^«,  /o  if  cut/wbbin 
^  years.     T^hc phsfitif '/cut Jo/ne^^  zxiA  xh^  defendant pronufed^Yixxiiy  in  ,  .' 

ca/e  *  i&^ %uoifid  jcUt  fio  tnore  ^tthin  the  3  yearsi  hejhould  have  licence  to      '   •]* 
cut  the  reftdue  after  the"^  years;  wh^rcupop  the  defendant  defifled.        -^ 
^his  is  a  good  cpnfideration  v  admitted. by  the  pleadings.    .Yelt.         f" 
.1^5.  Mich.  8  Jac.  B;  ft..  Tatam  v.  Perient.  ,  .^  ', 

78-  Coke  Cb.  J.  laid  he  had  never  feen  it  otherwife^  but  thjit  . 
5irhen.  on^  draws  tneney  from  another;  this  ihould  be  a  good  confi- 
deration  to  raife  a  promife.     jBulft.  162^  Pafch.  14. Jac.  ,    >       ■ 

"    7^.  K  the  confiderathn  puts  the  other  to  charge^  though  it  be  no  ways 
pro/ltqi/e  to  /i^/re«j^r,.  yet.  this  fhall  be  a  good  confideration  to 
raife  a  promife  ;  per  Doderidge  J.  to  which  Coke  Ch.  J.  agreed. 
.5  pulft.  162.  Pafch,  14  jac. 
*  8o.  Aflumplit  againfl  an  adminiftratrix,  on  a  promife  to  pay  a  q,«.  c;  70, 
(debt  of  her  inteftate's  for  wares  had  of  the  plaintiff,  in  confidera-  pi*  4*  S*c. 
tion  he  would /jf  tvjofurvej  the  account^  is  good.     Het.8.  &  i|.  ^^^^J^ 
Pafch.  3  Car.  C.  B.  IVIarih  v.  Colepepper.  tiff  f  for  the 

^         Aewiiig  the 
Itfcovnts  to  her  frieq^  was  » trovhie  to  the  plaintiff,  and  more  than  he  needed  to  have  doDCk 

81.  B.vsasifAnitoAeplalmtiffini^^Ufor^aymentff'ioJ.  R. 
Ai€  defendant  hvos  bound  to  Hi  hf  ohRgatkn  dated  5  Feb,  167,1  ^  in 
^ool»' for  payment  of  5  J  /.  on  5/A  ofFeb.Jolhnvmg,    Th^  faid  foms 

»betng  due^  and  not  paid,  the  d^endantj  'i  Feb.  16249  in  confider^ 
vthn  tie  plaintjf  nvoieid forbear  the  20  /.  till  1627,  and  4vould  -  com^ 
found  with  the  faid  H.  fir  the  50  /.  afid  interejl  then  dne^^  and  deli" 
ver  the  faid  bonds  into  ms  hands f  promifed  to  pay  him  the  faid  20  /• 
'  and  50  /.  atid  all  the  interefi  which  hefbould  pay  or  compound  for  rM 
'which  the  plaintliF  had  performed,  and  die  defendant  had  not 
paid  him,  &c«  It  was  obje£ied,  that  the  confideration  as  to  the 
20  L  is  not  good  J  for  that  the  defendant  had  not  any  benefit 
thereby,  nor  is  it  alleged  that  he  gave  notice  what  he  paid  fbr 
die  cbmpofition.  But  it  was  refolved,  that  it  being  alleged  that 
ho  paid  fi  much  and  required  it^  and  it  was  not  paid  upon  r^quefty 
k  was  iufficient ;  and  judgment  for  the  plaintiff*,  and  affirmed  on 
error.  Cro.  C.  272-  pl«  9*  Mich.  8  Car.  B.  R.  Harria.v.  Ri- 
chard*. 

82.  Debtor. pays  a  fmall  part  of  a  debt,  and  deOres  a  general 
rtleafe,  and  promifes  in  confideration  thereof  to  pay  ;ch€  re/ldne 
when  Gcdfbould  enable  him,  and  the  defendant  did  feveral  times 
after  renew  his  promife  to  the  plaintiff*.  Afterwards  a  great  eftatt 
fell  to  the  defendant.  Qusere,  if  a  good  confideration  here  ? 
Mar.  151,  1^2.  pi.  220.  Iiill.  17  Car.  C.  B.  Mofle  v.  Btpwn. 

83.  The  count  was,  that  whereas  he,  at  the  inftance  and  reqtiejl 
of  the  defendant i  had  taken  pains  to  reconcile  differences  betwixt  the 
dtftfidant  and  J*  S.  and  others ^  the  defendant  promifed  to  pay  fo  the 
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lairer  jAuft. 


pUiUitiff  lool;  at  a  ccvtaki  diiy«:  It  nw  jbbje&ed^  tfuit .  (hb  ^lf» 
.nq  more  dian  a  volanl^aiy.curt<fyi'l>\H<^jTi  Ch«  J.  held  ci:oo« 
tra  }  for  this  was  undertsiJLea  at  the  inftaoci  oif  tl^  plauntiff  fde-^ 
feadautj  and  here  was  a  coDtiimed  cohfideratian,  though  the 
jpains  taken  were.pa(l;.ind)udginentx  tA&^  &c»  Stf.465«  Mich. 
1 6i{5.  B.  R.  Hardrefe'T*  Prowd. 

84.  The  defendant*  in  con(ideratioit'^©f'<s,  pronjlfed  lb  pay 
40  s.  if  he  iverflayd  d  gapie  called* even  or-hdi  for  mcJney  or  wi^e. 
Tljis  ft  a  good  confiderstfiqn.  Raynd*  .jij.  *  Pafch.  i^  Gar^  2. 
B;JBL  Johnfon  V.  Sam^rorth.  ,*     ;  .      • 

fiy.  Every  promife .  ought  to  hJive  t  confideratiojr;  and  Aat 
__^  ^^^t  to  tc  either  ^///j^af  /d  A/m  that  tpaie/U,  or  ^if advantage  U 

Ac^^dth^  the  plaintiff  i  per  RecYC  J;    Mar.  293*  Pafch.  i&Cat.  inpL  243. 

•tiUs  fuftsdh    »  *•■■•;*.. 

IbiqfrloA;  DCT,jivrM    Oo4b»  203.  MicK.  I'l  Jac*  C^  B*.  m|}l»  ^gg  ■      ■  u  Jt»k.  ^^4.  pi,  37*, f bat 
tb^onginftTFreoeb  1^  bbrcure.]— — ^^Comyns^  Step*  99k  FaTcn.j^  W,  3.  in  m  oT  Tli^fie  r« 
"Ihafpe,  l&ys/  that  it  is  "Efficient  to  mainta'ui  an  aftuinpm',  if -the  cmifiderfttion  was  a  beorfit  to  hitsk 
^ac  ivas  the  defendant,  or  be  of  any  trooble  or  prejudice  to  the  ptaUiCfff.-k«-^«  P.  7  Mod,  S3.  Pafch^ 
a  Anna,  B.  R.' ia  ^r  George  Tuke's  cafe* 

t  3^1  3  .  8^  Aflhnipfit,  &c.  to  pihfir'a  horfe  a  harUy-c^m  a  nenly  Att^ 
Ming  it  on  every  nail i  and  flie  plaintiff  averred,  that  there  were 
32  nails,  in  the  horfe's  {)ioe$,  ana  doubling  it  on  evtry  ttail^  it  came 
%tx  500  quarters  of  barley,.  On  non-afiumpfit  pieided,  -  the  Chi 
Juft.  at'tne  trial-  dirc&ed  tte  jury  to  .give.  the.  value  of  the  horfet 
which vt^as  8  I.  in  damages ;  and  (o  they  did.  i  Lev.  in.  Midu 
rj  Car.  i.  Bv  R.  James  v*  Motgan»  • 

'•  87.  Aflumpfit,  fot  thsiX'%t'^as  pQj/efed^Jh*0r:ai.tkhtjfirJi9k 
nifttU  *tjuagej,  nnd  had  an  order  frptn  the  treafuter,  ^^^  navffirpmf-^ 
andpcrcttr!  ^A&^^  f  ^nd  that  the  defendant  being  An  undet-^fficery  pmi^ 
alter  ver^^  thrii  iftbi  ptciiUiff  would  tfUi  tretibU,  thetreq/Mrer  m  prdoenng  miibir 
kiSi*  order^  bewmldpav,  &c..  It  Mras  «npv^4  m  arreft  ofj^mcn^ 
^at  pUifi.  that  die  ptBtritiff  had  not  &ev;ed  .an]^  title  to  the  ticket^  a$  that 
ti^  h  id  in-  lue  was-  executor  or  admhrifttJUbor^  &c« .  or  by  w  iffigameat^*  &c« 
ST^ff^gn^  hut  pec  Twifden  J*  (abfentlbixsjJiis).  it  is  good  enon^,  sfter  «' 
nent  or  by  vcrdijQ:  efpecially^.  (ince  he*  deel^red  he  hid  an  order  horn  thm 
authority  of  tr^Kafurer  to  receive  the  nton^yi  which- he  cqu14  not  hare  granted^ 
to«cX^*-  unlc&  he  had  a  title  to  it.  Judgmetit  for' the  plainu£  Sid.  392* 
and  ihs  in-'  pi.  2$*  Mich.  2Q  Car%  2»  fiolton  ¥•  JfeaOi  .    ^ 

tcatofthit  .  *  •  .    ■     ', 

proiD»rc  and  forbearangi  wasVnly  that  the  plaintiff  ihoiUd  go  no  more  to  the  «(etAtfer  for  die  moBey» 
and  thereby  diieorer  tbM  the  defendant  hid  cot  paid  it  according  to  hit  order.— -i^  a  Keb*  437*  pi*  S^. 
S.  C.  adjadged  itAr  the'ptaintiH^         *  >       *  •     .  • 

Saund.  aio.  88.  Aflumpfit,  fot  th^t  Vf,  R.  defendants  tdlator  hehtg  rnMted 
«*1:3«- sx.  ^  j^  ftranger,  ivhp  4ffigned^(^c  debt  to  B.  the  plaintiff  dnd  aw- 
againfttha  thonzed  him  to  receive  it.  o.  (^  defendant y  the  executor^  pruntfea 
plaintiff,  B.  the  plaintiff  /^  pay  it  to  him^  ihtofifideratxon  be^  would  etcapt  ^ff» 
^M^IT^  fir  his  debtor.  Adjudged  on  demurrer  for  the  defendant,,  there 
only  nndum  beuig  no  confidieratKUi  of  forbearance,  but  to  .accept  mm  for.  nia 
paaam.—  debtor,  which  he  *is  not,  he  beinjg  ftill  debtor  to  the.  Erft  cretf^ 
pMo^sx.  ^^*'  >  ^nd.  the  authority  to  receive  is  determined  by, the  death  of 
KediogClu  W.  R,  the  tcfljator^  and  differ^  from  the  cafe  of '.KidScl  v.  .Had«« 


f^njift^  S*C' 
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do(%>  vha€  V  ^1^<>  had  •  the  authority  xo  receive  the  debt  foTr  J«  obrrmd,  . 
bore,    Uf.  a62.  liilU  26  &  ai  Car,  4.  ft.  R.  Forth  v.Stawon,  J.^.j^'?^;^ 

«*'  .  •  to  S.fhe 

csmitor  iklcodtflt*  .nor  lofs  to  the  pUIntitf',  beciuii»  A»  may  y ft  rrvoh  ;  fo  there  U.  no  confi4eratitaa    *'' ' 
Cwra  ifi  xoert  to  dijcbarge  A*  which  the  court  agreed*     And  judgm^ot  fof  the  deiitndaqt*       .         .  ^  *' 


89.  Afiiimp(it  to  2  vicefTf  \r\  conGdtration  of 'preachings  is  goo4.  *     • 

Sid«409.  pi.  2.  Pafch.  21  Car.  2.  B,  R.  Tailor  v.  Gay.     .  ^  .'. 

<^  In  ailumpfit /Jr  ^&/  /Af  /<»'^  O.'  war  inMied  to  him  ift  ^^.^U  FrecrfLHep. ' 
mid  that  the  defendant  had  money  of  the  jaii  lord's  fufficient  in. kif  '^4-pUj^. 
hands  to  pay  the /aid  debt y  4111  d  thai' it  was  nttdtually  agreed  befkdii'n  Wooi^i^" 
them  that  the  plaintiff  Jhould  accept  looUhiJatisfaRioti  of  bls'4ebt,   ^CU^^,; 
and  that  the  defendant  "vootdd  pay  the  money  6n  fuch  a  day^  and  ihe^tik  '^^  ^, 
confiderattQH  the  one  would  perform  his  part^  the  ether  nvoutd perform  'judgnlent/  *• 
his  part.     Upon  BOfb-affumpfit,  the  platmiff  Had  a  verdi<3fj  but  i*B. ;([,  tn4 


f. 


1  ♦  % 


judgment,  quod  nil  capiat,  beca^ife  thift  xras  no  good  confidcra^  b'*^  h?tLe 
tion,     2  Jo.  87.  WKch;  29  Car.  -2*  B.  R»  Woodward  v,  Rigby. '  ^udga^Xfe     ' 

..'.-"  '    '     /  '  voce,  af.  i    * ' 

^med  the  judgtneat,  ind  held  the  confideratiqii  ^ood  ;  for  North  fmd,  wkeli  ^^  agreement  to  aWte'  - 
50  i.  Is  pleaded,  it  ^all  be*  mtcndcd  a  coqaplae  a^ecioekktj  and  fucb  a  oaeas'my  iord^m^^ht  1^^ 
taken  adi«mtage  of-         ,  .  •  •  •   •  .        '■•     ^ 

91.  y*.  S^  is  indebted  to  A.  ini'l7ih[mi  B.  is  indebted  tb  J.  0./ 
ina  likefnmj  znA  B.  frofnifes- A*  that  ^A.at  his  requefl^  >  would     ' 
procure  an  order  from  J.  S.  in  writing  tp  A  to  pay  the  money  to  A^ 
whkb  B.  owed  ^  S.   then  B»  .wi/l  pay  to  A.  the  money*   Per  ciir-  > ' 

the  procuring  the  note  at  B#'s  the  defcitdant*s  requeft,  by  A»  the 
plaintiff',  is  a  fufficient  confidcration.     yVeiit.  71.  Trin.  i  W»       .    / 
&  ML  in  C.  B;  Bockenham  V.  Thicker.  -  '  '       . 

"92*  JVJjtre  the  doing  a  thing  wilt  be  a  go^d  cofifide ration ^  a  promife  F  ai2*  1 
i»  do  that  thing  will  be  fo  too  •,  per  Ht)lt  Ch.  J,     12  Mod.  459, 
Pafch.  13  W,  3.  in  cafe  of  Thcrp  v.  Thcirp,  ,-:....   "'   ., 

'       93-  Parting  with  my  note  to  the  'defendant  is  a  good  cbnltdcf^-'  S*  P*  where 
tlon.     7  Mod.  12,  12.  Pafch.  X  Ann.  B..  R#  Tuke's  cafe*  *!?^  note  waa  * 

'  .  ^  .  '        •  given  by 

J-  S.  to  the  plaintiff  for  ^o  1.  and  the  dcff  ndant,  m  corfideration  of  the  plaiiitifT's  delivering  it  to  him» 
pronufcd  to  pay  him  50  J. .  and  though  after  vc/dift  it  wa»  moved,  flut  the  note  was  ufelef?,  and  of  no 
araiae,  bocaufc  it  does  not  appear  to  be  for  a  confideratiwi,  and  that  it  is  not  a  gift  but  a  delivery,  yet 
Holt  Ch.  J.  faid^  the  delivery  (hni  be  Int^a  icl  abr-^htte  aiid  indefinite  ;  and  it  is  evidence  of  a  debt, 
and  therefore  t\«  parting -with  it  is  a  pool  ci)rCldf1:s'^cm'j  and  though  the  confidcration  of  the  note  wa$ 
proved  « tb«  trial,  yci  he  thought  it  wa»  not  netcfiVy.*  r  841^.25.  pU  9^  Palch.  i  Ann,  Mercditli 
V.  Shoru-^— 2  lA.  Kaym.  Ilep.  759.  Meredith  v.Chtt:c>  S.  C.  adjudged  accordli)gly, 

>  ••■•,•*,•*  '.* 

•  94;  If  A.  under  tales  to  do  a  thing,  withtnet.hire^  as  "^  taJvC  up  il-d.Raym. 

brandies  out  of  one  cellar,  and  to  lay  thejn  dovn  in  Another  eel-  g^P*  9°9- 

.;  lat,  no  aftion  lies  for  the  non-feafahc<:.;  btft  if  he  enters  on  the  do-  feriatim'*by. 

ing  i/^.  action  lies  for  the  viis-ffajanccj  if  it  be  through  his  own  **^  c<?"rt. 

ncgle£fc  or  mifmanageme?ity  becaufc-it  i^ra'deccit;  b.ut  not  if  by  m"nf^fyM^ 

mete  accident)    per  Holt,    i  Salb  26.  pi.  .*2.  Triu.  2  Aiinx  piaiauiT. 
B..R,  Cogg^  V*  BeijiarJ.                 '  '  s        •  .*       •" 


«  «  ft 
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;;    •>  Sec  JIT)    (V*^)     Confideratloii  of  Aflumpfit.    Good.     For- 
•• '^1.5,6.11*  b^arance  of  *  Suit. 

•  .^U  fi*  !•  ^T*HE defendant  was  rnJ^itedto  the  plaintiff  in.iod*  for  J6  much 
■  .'  '  ^  .  •^.  /^«/,  "and  in  confidcration  t^at  the  paintiff  would  not  fiic 
;• .;     V  '•     .     •  '  hip^!fo»'thc  faid  ib  I.  ,h^  promjfid  to  deliver  the  plaitttijf  lo  miarters 

•'    •;  V        *  of  barley  Upon  requejl^    ITie  plaintiiF  (hewed,  that  he  did  not  fiic,     . 
*.  - '-»]  •        '.-  &«j,  ibid  that  fuch  a  day.lie  required  the  barley,  but  defendant 
■.^;''.   /•'    '.   did-fidt  deliver  it.  "Adjudged  for  the  plaintiff.    See"  Mo.  685. 
.■ -.•      "..  *     /"pK947-  Hill.  31  Elii.  Hogv.  Block. ' 

:•   -,  's|  li  TO j:  *  -    4?  -A  diflfercnce  iirifing  between  the  plaintiff  and  the  defendant 

•:    -  |*.;».8^    ^  fpV  di<f 'j^^^fej  2^certaiil  AwA  //ii^«  hy  defendofffs  father  in  his  life^ 

'    •  ^iShViii '  ^^>  *.ai^d  the  plaintiff  intending  to  exhibit  a  hill  in  equity  againil 

'  s.crhnd'.    t&t  defendant,  and  a  fubpoena  being  tak«n  but,  the  defendant 

v/"^^**'    '^romifedy'  diat  in  conildetation  the  plaintiff  woiild  forbear  the 

■     i^?^X-  i^y  (i^d  if  the  plidntif  could  provi  that  thic:  dtfenUant's  father  had, 

,'\   \  S»ift6ff-  *  "t^^^  the  profits,  &c.  he  wcmd  pay  the  fame ;  and  adjudged  this 

*     \yj5  lio  good  confideratiori  for  .an  affumpfit,  it  being  grounded  on 

-'etn  t(njti/t  fuit ;  for  the  jJlaintitf  ^rf  w/  allege,  that  the  father  held 

^  .    •  •         '  the  land  by  leafe  or  otheHvife,  nor  mas  tlje  dtfendemt  .either  heir  or 

,*   '      ^         '  €^cittor\  or  adndnijlrahr,  tind  fo  there  was  iio  colour  of  r^afon 

*  to'.cijatgc  him ;  and  if  it'  had  been  fo  alleged,  yet  no  caufe  to 

'  charge  nim  for  a  perfbnal  tdrt.     Oro'.  E.  206,  pi;  43.  Mich^  3^ 

.'...&  33.  Eliz:  C;  B.  Tooley  v.  Windham. 

l3t.  I  CI.'        3*  Pl^i^tiff  declared^  thrat  tht  defendant  was  bound  to  him  in- 

Tnn.aC«r..i6ol.' which  he  intended  to  fuc  him  for,  aiid  the  defendant,  in 

S.  c.  AfA    cbliGderation  -that  ^he  plain ti  ff  ^'ould  defer  the  payvmit  and '  mtfue 

iht  words  ^  him, ^potk  that  bond,  promifcd. that  he  would  pay  him,    It  was  ob— 

^  (that  he  .   je^d,  that  xhe  confideratj6i\ris  not  good  J  for  he  may  forbear^ 

"  ^J^"^'^^'''^^d,defef*for  aday  6nl7,..&c. .  iJfat  tlie  court  h^ld  it  goodj  for 

Ac.)  helws  tiu^  d^errif^g  ibali be  inundeddttriKg  all  the  life  of  the  oMigee ;  and 

*^aivedthc    that,  if  .he  nifes^him  foonCi;  upon  that  bond^  an  aflion  on  the 

thr^'nd^     cafe  lies.j  ^qd*  ihaj;  ib.  it'wiif  jfukd  in  one  Baekenham's  cafe. 

tjioughthe  3ttf.if  it  had*becnqjuod  d^feiictp^  paululum  tertipus,  it  had  not 

promifft    ^  fci^en  good  without  putting  a  certain  time.    J^oy  83.  Cowlin  v, 

docs  not        p^rti-    .  ♦    :  •      .         '     .  .    ' 

•  A  I         .  V«OOk.  *•         .  »      »  •  ,   '    . 

take  away  ,  '  .    • 

the  force  oi  }t ;  he  may  ftie  him  nowlthihiO^g:,  atltf  then  the  .dc/endmc  f^may'fue'tbe  pUinCiif-CipQii 

Kis  prpmile^  and  thc'Wtords  of  not  Ip'mg  ftalllcwnlclRicd  U^r  his  life,  and  cicc^  Psacv am''£  cafe  re* 

,',  folved  accordingly^    but  per  pauMum  tetppisw  aii'ill  confiderutipn.— — ?*— rl'opH,   183.  ^kvin  v. 

CowLlKGi  S.  C.  and  tH«t,the  wotds;ion  ltnpl>ctu^jt  ./hall  be  token  Indcfitiirdy  tff  nun^uais  !n>piad>  . 

tabit;  and  therefore  jodgment  was* «fHan6d»  iarothcrwile  the  defiendact.  ihaU  both  take  advantage  etf 

this  promife  and  of  the  bpnd.anp  ;*  <ind,hcfe  b^  tUwh,Aii  a  manner,  forfakea  th^  benefit  cf.  hit  bi^« 

and  betaken  hin^lf  Xo  the  benefit  ol"  thi^aiAiiUpitt'.      '  '•  .       !      , 

Cro.E.56i.       ^.  JJie  deferidant^' •;;/  e^nJidefaTtion  the  ^airrt'iff  nvQufd  relifiqVi/b 
fi'Oudg.^'  tfj^//V  wWeA*hc"had'/^ij/?A  pm?tifed  p  fave  tie  plaintiff' 

ment  was      hartT^efs  of  all  aSions.cortpetviin^  fuch  a  leaf.  '  Adjudgcirf  bo  good  " 

g)v«x  in^^     confidc^atioiv  becaufc  hi  may  afterwards  profecutc?  it  a Ja^ii  whc A 
"  "  *^'  A./--  *,  •..'.;'  11  ♦/    .  •         :••'%'•..  lie 


K.  K.  for 
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Iw  flail  ^afek  ^Mo,$2P'  pl<  707.  Trin.  39  £liz.  B.  R.  Rofle  v.  thepUntiirt 
Moore.       .  !'J1*J!'*C" 

tenfvards  it 
vwttrmCedkk  the  cxdic^er'chambcr»  becaoie  U  was  no  good  confidcration.  m  .%.  c.  cited  in  tbe 
caleof  Ddlv.  Fereby.<— Cro.  £•  868.  pi.  i.  Hill.  44  £liz.  B,  R.  which  was  in  aflumpAt,  that  in 
tMrjUrratun  the  fhhttiff  rvtuU  ^ay  from  farther  frtjicution  of  ajuifin  N.  the  defendant  prcmiled  topaf 
sU  bit  (harps  mnd  tXMUtsiaid  out  thertm,  &c.  tlu)ugh  it  was  objeAed,  that  though  he  did  forbear  ta 
profecute  he  may  prpfocute  when  he  pleafet ;  and  therefore  no  good  confidcraiion.  But  th( court  held  tlie 
coofideratlon  good,-efpecully  for  the  charges  expended^'  and  denied  the  lavf  to  be  fo  in  the  cafe  be/oN 
cited.    Cr».  £,  S68.  pl.a.  Hift.  44£iis.  B.  R.  Deli  v.  Fereby. 

J.  An  erroneous  judgment  was  had  againjl  B.  and  B,  in  conftdir* 
H&on  that  A»  witt  forbear  to  take  out  execution^  thereupon /row^i  ta  » 

faj  die  debt  at  fuch  a  day  certain.     It  was  moved,  that  tlie  con-.       *    ' 
fderation  was  not  good,  the  judgment  being  erroneous ;  et  ad- 
jproatur.     But  the  reporter  conceives  tlie  confideration  is  good, 
notwithflanding  the  judgment  is  erroneous,  becaufe  it  appears.  ' 

not  to  the  court  but  that  the  judgment  is  good  j  otherwife,  if  the 
ntdgment  had  been  rcverfed  by  writ  of  error  before  the  afliori 
brought  on  the  promifc;  for  tiKre  it- appears  judicially  to  tlie 
court,  that  it  is  erroneous.     Godb.  349.  pL  444.  Trin.  2 1  Jac.  * 
B.  R.  Kite  V-  Smith. 

6*  Cafe,  for  that  he  and  the  dffondant  difcontftng  rf  fuch-  a  one  I^«  i6r. 
«vi&#  dM  kntejlatey  and  ivas  indebted  to  the  plaiuftffy  the  defendant  diVc^rfc" 
Jakdy  forbear  tofue  ine  till  I  come  to  London^  und  forbear  his  debt,  ami  was  with  the 
IwiH  pay  ki  and  averred,  that  h^did  forbear.     Upon  a  demur-  u>teaaee*s 
xer,  it  was  objcfted  that  it  did  -not  appear  that  the  defendant  was-  vjj^'  ** 
chargeable  for  the  debt.     Btit  Hyde  and  Twifden  held  the  decla*  her  jourory 
ration  good,  and  all  agreed,  that  if  it  had  been  (forbear  the  debt)  •«  London ; 
generaliy^  the  a£lion  well  lay,  though  no  adminiftration  was  ccJm-  ofUSg'jJ! 
mitted,  becaufe  the  ordinary  is  liabte.     Curia  advifare  vult.     Sid.*-  refted  ihe 
242.  pL  4.  Pafcb,  17  Car.  2.  B.  R.  Quick  v.  Coplcfton*  •  xn*de/uch 

b«t*it  mat  \/tm%pyevn  that  Jbe  was  extcutcr  cr  adminlflratwr ^  the  forbearance  of -her  w^a  agreed  by  tiw 
c^vrtlD  be  AO  coo/jderatim  ;  but  the  words  fubfcqueat  (fvbear  :Ul  Muhaehnas)  ar«4iillind  and  gene- 
ral, not  only  to  forbear  he;  and  all  others,  ^nd  are  good  condderatlon  whether  /he  be  iiahlc  or  not.  .And 
judgment  for  the  plaiatift'.  Keb.  866.  pL  12..  Weeks  v.  Coplcfton,  S.  C.  ^ 

• 

7.  VhSxitiS  fued  a  capias  ad  refpondendum^  and  after  the  return 
thetcof  the  defendant,  in  conftaeration  "tj^  plaintiff  'would  forbear 
further  profecution,  promifed  to  pay^  &c.  ;  The  court  held  .this  a- 
good'  confideration  >  and  though  the  firft  return  be  paft,  yet  an 
ali^  may  be  take9  out  ^  and  judgment  for  the  plaintiff.  2  Keb. 
200^  J)l-  33.  Pafch.  19  Car.  2.  B.  R.  Guinlon  v.  Crane. 

8.  Cafe,  for  that  A.  ivas  indebted  i^  himy  and  died  inicjlaiey  a/id  I-ev.  221. 
th2t  h^  Wtending  to  fie  the  defendant  ^utadftnniflratoremy   and  giving  ^•^•'»*^J^'- 
him  notice  thereof  he  promifed  that  ifthephuntijf  ivouUl forbear  tofue  on  a  ;d  mo. 
iim  till  he  married  ftiib  a  ii/qman,  he  wnild  pay  h\n\.     It  was  ob-  t'"^/»  5'  ^■<'» 
jedied  in  arrcil  of  judgment,  that  it  did  not  appear  by  the  decla-  t^e'-llim*^*^ 
ration  th^tthc  defendant  was  liaBlfe  to  Ije  fued,.and  fo  111 ;  but  tlic  for  ^jO  u  * 
other  jufticeSj.prretcr  Twifden,  held  that  Judgment  ihall  not  be  »« '.^rma- 
aireftcd,  but  that  tlie  declaration  upon' 'f he  (ujj  and  upon  ^^^^  i^kcITT^ 
Minlcc  ii  good;    and  fo  the  plaintiiT'liad  judgment,  nifj,    &:c.  pj.Vi>'c' 
Sid.  qi7.  pi.  4.  Trin.  no  Car.  2.  B.R.  Downes  v.  Beck.        *  uijwibr^  ac« 

-1— — i— S^.  405.  Hill.  1654..  Roll  Cb.  J.  (iiSd  that  tixs  wwds  >>  executor^  Is  not  sn  affiniiaocVt^-at 
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he  is  (Of  tod  that  fiich  •  caft  was  ruled  in  the  exehe^uer  j  «kd  in  tlit  priacipd  dfe, 
given  for  ttie  defeiida&t»  nii&»  &c.  Hayward  t.  Puckeu 

In  coiifi'-  p.  A.  promifedy  in  coilfideration  j9.  would  fathar  Hftu  C  that 

M^^  -rf.  nvouldpay  bim^  without  faying  houi^  long.     But  Wyld  J.  fai<^ 

"Jb^ffor  r9  it  had  often  been  adjudged  that  where  it  is  to  forbear,  and  w 

(me^  it  good  time  mentionedy  it  mud  be  intended  during  his  life ;   and  judg* 

^^'"».^^  mcnt  for  the  plaintiff.    Frtcm.  Rep.  66.  pL  79,  Midu  1672* 

it  it  to  for-  C.  B*  Anon* 

bear  gene- 
sally,  and  that  muft  be  intended  •  forbearance  of  til  perfona;  but  otfaerwiie  it  had  been  if  it  had  been 
to  forbear  the  defendant ;  and  chough  the  promife  wai  coljatend,  and  no  debt  due  frooi  the  dlefcodaat^ 
yet  the  promile  being  generaUy  to  pay^  and  not  upon  requeft»  the  court  hdd  a  requeft  not  neocffinjr* 
And  though  the  plaintiff  did  not  aver  that  the  defendant  wat  executor  or  adousiltraior  to  the  perib* 
tiiat  wat  the  debtor^  and  died  before  the  promife,  nor  that  any  goodt  ca»e  to  the  defcodant's  han^ 
and  fo  did  not  appear  to  be  chargaabley  yet  the  court  bdtf  the  confideration  good  enongh  for  the  icaibfla 
ItfoveineiitioQcd.    Fieem.  Hep*  439.  pK  595*  Midu  1676*  Aaoo« 

10.  E*  brought  adion  againft  G*  for  monies  dve,*  where- 
upon H.  promifed  £•  that  if  he  would  forbear  to  fue  G.  for  the 
faid  debt)  G.Jbould  not  leave  the  kingdom  without  paying -th  pbmH 
tijfs  debt*  It  was  argued  that  this  was  not  a  promife  to  pay  the 
debt  in  default  of  the  principal^  which  is  the  cafe  provided  againft 
by  the  ftatute,  but  a  collateral  promife  on  a  confideration  arifing 
between  the  plaintiff  and  the  defendant ;  for  it  is  not  brought 
for  the  debt  of  G.  but  for  die  damages  fuftained,  by  H.  the  de^ 
fendant's  fufiering  G.  to  leave  the  kingdom  without  paying  the 
debt  i  and  the  confideration  is  that  the  plaintiff  waived  his  ac- 
tion againft  G.  and  confequently  the  cofts  theroof.  The  court 
held  diat  if  there  is  no  certain  time  of  forbearance^  the  party  i^ 
to  forbear  for  ever;  and  inclined  that  there  wafr  3  new  confidera-* 
.  tion»  fo  that  it  was  not  for  the  debt  of  G.  and  confequently  not 
within  the  ftatute  of  frauds  for  want  of  a  note  in  ^Titing.  Sed 
adjomatur.  Gib.  202.  pL  15.  Hill.  4  Geo*  2.  B.  R.  Elkins  v^ 
Heart. 


pi.^f^8.  (U.  3-)  Confideration  of  Aflumpfit.  Good.  For- 
II*  *!•  *!*  bearance  of  *  Debt. 

30-  33-  449 
4S»  46.  47- 

Mo.  685.  i^  ^Onfideration  that  the  plaintiff  would  permit  the  defendant  tf 
HoL*  V.  '^^  ^^  letters  of  adminjfiration  to  her  his/band^  and  give  her 

TiLcocic,  further  day  iox  the  payment,  promifed  to  pay,  &c.  was  held  not 
^.  c.  and  good.  Lc.  240.  pi.  323.  Mich.  3a  &  33  £li2.  in  error  in  the  ex- 
i^ttdt.  <:'«:q««r»  ^ilcocks  t.  Holt. 

The  confideration  was  held  infuffic'tent,  it  not  appearing  that  the  plaintHF  had  admiaiftration  commxt- 
ted  to  him  before,  or  had  entered  any  caveat,  or  done  any  a£t  to  hinder  th£  wife's  adminiftrin|  }  tnd 
as  to  the  giving  a  further  day,  the  defendant  was  not  his  debtor  at  the  time,  and  Co  the  confidenlioa 
ioiuiSiientj  and  judgment  reverfed. 

2.  AfTumpfit,  for  that  the  defendant  was  poffeffed  of  divers  gocds 

,    of  the  plaintijfs^  and  in  conftderation  the  plainitff  luould  forbear  the 

goods ^  the  defendant  promifed  to  deliver  them  within  6  months.     It  was 

moved  that  there  wa$  no  confideration,  for  it  is  that  he  (hould  for« 

.  •  bear. 
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feaf,  and  doth  not  (hew  for  what  time*  But  the  court  hddnt 
good  enough ;  it  is  a  fufficient  ccnfideration  that  he  forbore,  and 
wheo  the  defendant  faid  he  would  deliver  theoi  within  6  months, 
therein  is  implied  that  the  other  fhould  forbear  6  months.  Ad- 
judged for  the  plaintiiF.  Cro,  Ek  387.  pK  lOi  Pafch.  37  Eliz.  B.  R. 
Majr  V.  Alvares. 

3.  Afiumpfit,  that  the  tefiator  nvas  indebted  to  the  plaintiff  upon    [  32J  ] 
obligation  of  20L  and  the  defendant   having  ajfets^  in  tonjideration 

quod  daret  dkm  folutionis pro  uno  ann$j  prolntfed  he  would  pay  it.  It 
was  holden  a  good  confideration,  and  the  words  Ihall  oe  con- 
ilrued  as  deferring  day  of  payment,  and  upon  tlie  plaintifi^s  pro- 
mife  to  deliver  the  bond  to  the  defendant.  The  plaintiff  had 
judgment.  Cro.  E.  643.  pi.  47.  Mich.  40  &  41  Eliz.  C.  B. 
Chambers  v.  Leverfage. 

4.  A,  and  B,  were  bound  Jointly  andfeverally  to  C.  afterwards  C. 
releafed  to  Ay.  In  difcourfe  between  B.  and  C.  as  to  this  debt,  B^ 
in  confideration  that  C.  would  forbear  him  the  payment  of  the  money  due 
on  the  Jaid  bond  tillfuch  a  day^  promifed  to  pay  it,  &c.  Tliis  is  no 
confideration  ;  for  tlie  debt  is  intirely  difcharged.  Per  tot.  cur. 
(Bankes  Ch.  J.  being  abfent.)  Mar.  202.  pi-  ^43*  Pafch.  18 
Car.  C.  B.  Hammond  v.  Roll. 

5.  A  gefieral  forbearance  is  a  good  confideration  be  the  party 
Cable  or  not.  Cited  per  cur«  Lev.  16 1.  as  adjudged  in  the  cafe 
of  Heriot  v.  Hinton. 

6.  In  aflumpfit,  the  plaintiff  declared  that  in  confideration  he  Keb.  1 14. 
would^ri«zf  till  he  or  \and'\  they  could  find  to  Liverpool^  the  defend-  ^'.7' 
ant  promifed  to  pay,  and  that  he  did  forbear,  &c.     The  court  Hanby,s.'c. 
faid  that  forbearance  generally,  or  for  a  convenient  tim^,  is  a  good  fays  it  was 
confideration,  but  *  aliquo  tempore,  or  paululum  tempus,  is  not ;  f^^^*"^^ 
but  becaufe  the  confideration  was  to  forbear  ////  he  or  they  Ihould  ibjd.  180. 
fend,  &c.   and  the  plaintiff  declared,  that  he  did  forbear  ////  they  p»»  '48. 

'  r.  /  ._  _  •or*- 


f  omitting  till  he  or 
judgment  -was  arref 


[and]  they)  did  fend ;  and  for  that  caufe  the  ^'  ^'  *"^ 


per  cur. 

:ed.    Sid.  49.  pi.  3.  Mich.  13  Car.  2.  B.  R.  ihcfecon- 
Tricketv.  Mandlee,  junftive 

words  mua 
DOC  be  disjoined  to  be  made  he  (or)  they.  Ibid.  193.  pi.  17$.  S.  C.  iays  the  court  conceived  the 

tverment  weU  enough,  Forfter  abfente,  and  judgment  for  the  pJaintifF. 

*  But  whefe  the  confideration  was  thjit  the  plaintiff'  would  forbear  liim  pra  alt^oo  pinro  tempore, 
viz,  f^  a  f^rtntght  or  thereabouts^  he  piomifed  to  pay,  Sec,  This  confideration  is  good  by  reafon  of  thi 
viz.  for  a  time  certain,  and  averring  that  he  forbore  for  that  time  and  longer  j  but  without  fuch  vix.  it 
*Dttid  not  be  good.     And  judgment  for  the  plaintiff*.     Bulil.  41.  Mich.  8  Jac.  Baker  v.  Jacob. 


(U.  4)  Confideration  of  AfTumpfit.    Good.    Promife 

of  one  Perfon  f  for  the  Debt  of  another.  ^  see(u) 

pi.  14. 39, 

49»  5t»  52^. 

I.  'npHE  defendant  promifed  the  plaintiff  that  if  he  ^vould  accept  60.  And  Ice 

^     the  defondantfor  his  paymajlerfsr  a  debt  due  to  the  plaintiff  by  ^'''  ^*'^'' 
ei  fir  anger y  and 'would forbear  the  defomlant  6  months  y  he  would  pay  the 
debt :  but  adjtKlged  no  confideration  becaufe  the  plaintiff  might 
file  the  ftranger  notwithftanding,  and  therefore  is  at  no  prejudice, 
Hardr.  73,  Arg.  cites*  Ilill.  1650.  B.  R-  Lee  v.  Newcombe. 
V<?JL.  I.  .  B  b  a.  B. 
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Vent.  9.  t.  B*  being  indebted  to  A.  in  20L  the  plaintiflF  wrote  a  letter  td 

S.  c.  ana  Q^  ^j^g  defendant  to  pay  it.     C.  upon  reading  the  letter,  faidto 

the  <Iel«ji4-  A*   that  if  he  wotdld  accept  him  for  his  debtor  he  would  pay  him  in 

ant,  on  a- fortnight.     It  was  moved  in  arreft  that  it  was  not  fliewn  that  C. 

view  of  the  ^^^  indebted  to  B.  nor  that  A,  would  forbear  the  faid  20 1.  for 

ciinfider*-  the  fortnight,   or  that  he  would  forbear  to  fue  B.     Aud  judg- 

tsen  that  ment  was  arrefted.  Sid.  396.  pi.  3.  Hill.  20  &  21  Car.  2.  B.  R. 
tafwCUpfam  V.Morris. 

of  his  promife  for  the  money,  and  ftiy  a  fortnight  for  the  fame,  he  promt  fed  to  pay ;  and  that  die  opi- 
nion of  the  court  was  againd  the  plaintiff;  but  there  it  is  faid,  that  if  i^  had  been  In  ccnfiJeratioK  ttst 
the  plaintiff  vu^uld  accept  of  the  defcrdant  ftx  lis  dehtcr,  that  might  h*ve  been  good,  becaufe  •  that  Is 
tfR  implied  dijcbjrgt  of  the  other,  whom  it  he  had  fued,  the  defendant  might  have  had  an  adtion.^— - 
LeV.  24s.  S.  C*  all  the  coart  held  it  no  confideration,  and  gave  judgment  for  the  defendant.— S.  C. 
cited  by  Hale  Ch.  J.  Vent.  1 54.  and  faid  to  be  good  law ;  lor  there  it  did  not  appear  tiiat  the  defimdaBt 
was  at  all  indebted  to  him  that  fent  the  note. 

»  Keb.  543.       J,  M.  was  indebted  to  A*,  in  200  1.  and  having  an  annuity  out  of 
^'  ^*  *  o    '*^  ^^^^^  °f  ^*  ^^  defendant,  he  agreed  that  C.  (hould  pay  fo 
s.  c.  ad-  '  much  money  to  A.  the  plaintiff,  and  C.  promifed  to  pay  the  fame, 
judged  for     Thc  court  held  that  this  is  no  confideration.     Mod.  12.  pL  35. 
^eddead-    Mich.  2 1  Car.  2.  B.  R.  Abbot  V.  Moore. 

4.  The  defendant's  fon  being  indebted  to  the  plaintiflF,  the  de- 
fendant in  confideration  that  the  plaintiff,  at  the  fpecial  inilance 
of  the  defendant,  would  forbear  to  arrefl  his  fon  till  after  the  22d03. 
promifed  to  pay  on  or  before  that  day^  is  a  good  confideration ;  for 
the  defendant  has  to  the  laft  inllant  of  the  23d  0€t,  to  pay  the 
money,  and  the  next  inflant  for  forbearance,  the  plaintiff  has 
performed  his  part ;  for  he  is  not  bound  to  forbear  but  only  one 
inflant  after  the  23d  Odl,  And  fo  the  aftion  is  well  enough. 
Ld.  Raym.  Rep.  357,  358.  Mich.  10  W.  3.  Waters  v.  Glaffop. 

See  tit.  Collateral.     Tit.  Parol. 


See  (U) 

pi.  3r,  32. 
34.  so.  56. 
*.>See  (R) 


Velv.  184. 
S.  C.  ad-     , 

judged 
againii-  the 
ptdint'if}'} 
lor  b>  the 
death  of  the 
Wile  -the 
d'.'.'nJant 
iiiif  bK*\  a 
%tikt4  .lift'df 


(U.  5)     Confideration   of  Aflumpfit.     Good.     By 

Executor  or  Adminiftrator. 

I.  'T^HE  defendant  in  confideration  that  he  was  natural  fon  and 
•*•  admimflrator  to  the  inteflate^  and  that  the  goods  of  his  father 
had  come  to  his  hands ^  promifed  to  pay  the  debt  to  the  plaintiff.  It 
was  found  that  no  goods  came  to  the  defendant's  luuids ;  and  it 
was  held  that  his  being  adminiftrator  and  fon  of  the  inteftate, 
was  no  confideration  to  maintain  the  aftion.  Le.  94.  Hill. 
30  Eiiz.  in  pi.  121.  cites  it  as.  adjudged  in  fi»  R.  Hudfon's 
cafe. 

2.  Affumpfit,  for  that  A.  made  his  will,  and  thereby  bequeathed 
a  legacy  of  7  I.  to  the  plaintiff,  and  made  his  wife  executrix^  who 
afterwards  married  the  defendant^  and  had  goods  of  the  tefiator's 
ill  his  hands,  and  in  confideration  the  plaint^  tvoidld  firbear  t9  fm 
for  the  legacy i  he  promifed  to  pay  it,  which  he  had  not  done.  The 
defendant  pleaded  that  his  wife  died  before  the  promife  made  to 
the  plaintiff;  and  holden  a  good  plea ;  for  the  wife  being  dead 
he  was  not  chargeable  with  the  legacy  i  and  though  it  was  al« 
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Icgtd  that  he  has  goods  in  his  hands,  yet  it  is  tlot  (hewn  ho#,  f>f  the  goods 

and  he  is  thereby  liable  to  the  executor  or  admmiftrator  for  ^  J^'^^J 

them.     Cro.  J.  257.  pL  164   Mich.  8   Jac«  B.  R.   Smith  v*  orconm^T 

Johns*  ^^^  0^  rhxm 

to  his  own 
ofe  tfter  h«r  death,  be  is  not  tbargeaUe  cither  in  the  ecclefiallical  court,  or  at  common  law.         '  \ 
Ow.  133.  $•  C.  adjudged  for  the  defendant— -Bnlft.  44.  S.  C.  adjudged  for  the  defendant. 

3*  J»  S.  being  poflefled  of  goodsi  made  his  will,  and  the  plains 
tifF  his  executor.  The  defendant,  in  confideration  that  the  plaift*^ 
ttf  wmid  forbear  to  join  in  the  probate  of  the  teftatne^^  afid  would 
reieafe  totalem  exeeuiionetfi  of  the  wll^  promifei^  Istc^  It  was  moved 
that  one  executor's  relinquiibing  to  another  is  no  benefit,  but 
a  truil,  and  fo  no  good  confideration.  Fleming  Ch.  J.  and  Wil- 
liams J«  held  that  totalem  ex€cutionem  was  all  one  as  totaliten 
And  per  tot^  cur.  this  is  a  .good  confideration;  and  judgment  T  \it^  1 
for  the  plaintiff.  Bulft.  185;  Pafdu  10  Jac»  Wemftone  v* 
Webbe. 

4.  A  furety  paid  the  moneyi  and  the  principal  being  dead,  his  Lev.  71 « 
executor  promifed  thefurety^  if  he  %Oould forbear  iofueforfuch  a  ti'me^  c^^'h^V 
to  pay  the  moneys     It  was  moved  in  arreft  of  Judgment,  that  this  $,  c.^ad-**' 
confideration  is  void ;  but  per  curiam j  the  a^ion  well  lies  againft  judged  for 
the  executor,  becaufe  he  was  liable  in  equity*     Sid.  89,  pi.  7.  Jjj^l*"^' 
Mich.  14  Car*  a*  Scott  v.  Stevens.  Kcb.  3467 

pi.  29.  s.c. 

and  per  cur.  this  Is  good  caufe  of  fuit.     Sed  adjornatur. 

But  fee  the  ttntute  29  Can  1.  cap.  3.  f.  44  at  tit.  Executors.— 

And  fee  tit*  Parol  (A) 

(U.  6)  Confideration  of"  Affumpfit.  Good.  Relating  ^^^^"^^^ 

to  Marriage  and  Portions.  ti^Fr^rds 

■H  ^  a 

I.  pLaintiff  brought  an  action  upon  a  promife,  that  if  he  mar"  Marriagt!— 

*     ried  M.  ivith  the  ajfent  of  her  father^  the  defendant  would   See  tit, 
give  hrm  20 1.  Adjudged  a  good  confideration  by  the  court.  Het*   ^'^^^ 
50.  Mich.  3  Car.  C.  B«  Jenkins's  dafe. 

2.  Difcharge  of  a  promifs  of  marriage  hf  a  woman  to  a  man,  is  a 
good  confideration.  Raym«  400.  cites  Mich.  1661.  The  cafe  of 
Baker  v.  Smith; 

3.  Aflumpfit  to  a  Woman,  that  in  confideraticn  you  ^11  forbear  /# 
marry  for  7  years ^  I  will  marry  you,  Freem.  Rep.  66*  pi.  78* 
Mich.  1672.  Archer  cited  it  as  adjudged  in  C»  B»  in  a  Hertford* 
flure  canfe  \  and  the  court  agreed  to  it. 

(U.  7)  Confideration  of  AiTumpfit^     Good.     As  to  see  cxO 
granting/ releafing,  &c.Interefts  in  Lands,  &c.      \i^\\^J^ 

See  dt.  Pa- 

li  'T^HE  law  will  not  give  fuch  cotiftruBion  to  the  woyds  of  a  foi.— sa 
'■'    promife,  cbntrad,  or  affumpfit,  but  that  all  the  words  ^^  ^'■^* 
^ght  x»  be  wholly  refpeSed  according  to  the  litter  t  as  where  the 

B  b  a  promife 
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pYomife  was  that  in  eonjiderathn  that  the  plaintiff  fiouli  Uafe  to  the 
*  defaidant  for  lifo^  habendum  after  the  death  of  A.  which  canmt  be 

good  hf  way  qf  leafty  hut  ought  to  enure  by  way  of  erani  of  the  re* 

verfton  /  and  if  a  ieafe  be  fo  made,  the  leflee  (hall  be  in  pofleffion 

according  to  the  premifes,  fo  as  becaufe  no  Ieafe  can  be  made  ac- 
.  cording  to  the  words  of  the   confiderationi  no  fupply  thereof 

ftall  be  by  any  favourable  conftru£iion  \  and  fo  it  was  adjudged. 

l^'  ft75>  2^76.  pi.  372.  Pafch.  26  Kli2.  B.  R.  Cttrriton  v.  Gjd- 

bury. 

2.  S.  beiijf  very  fick,  and  having  feveral  children  infantSj  B, 
in  conjideratim  that  S.  after  his  death  would  commit  the  education  ef 
his  children^  and  the  difpofitidn  tf  his  goods ^  for  their  educcstiwij  during 
their  mimrity^  to  him^  promifed  S.  to  procure  certain  cuflomary  lands  to 
be  inured  to  one  of  his  children.  Whereupon  S.  appoints  B.  overfecr 
of  his  will,  and  that  his  goods  fhould  be  under  his  difpoiition.  S. 
dies,  and  thereby  the  goods  of  S.  to  fuch  value  came  to  li*s 
hands,  to  his  great  proRt.     B.  does  not  procure  fuch  lands  to  be 

r  128  1  2^ured.  Exception  was  taken  in  arreft  of  judgment,  that  here  is 
no  fufhcient  confideration  \  and  the  court  awarded  that  querens 
nil  capiat  per  billam.  3  Le.  88.  pL  127*  Mich*  26  £iiz.  B.  R, 
Smith  V.  Smith. 

3.  Aflumpfit,  in  confideration  the  plaintiff,  at  the  'requeft  of 
the  defendant,  would  yield  up  all  his  interefl  in  fuch  a  clofe  to  H.  B. 
the  defendant  promifed  to  pay  the  faid  .plaintiff  70  L  and  alleged 
that  he  did  deliver  the  deedy  containing  a  Ieafe  of  die  clofe  to  one 
W.  J.  to  deliver,  fimul  cum  toto  itatu  fuo,  to  the  faid  H.  B. 
and  that  the  faid  W.  J.  for  the  plaintiff,  and  by  his  appointment, 
delivered  and  furrendered,  &c.  and  H.  B.  accepted  it  and  tore  off 
the  feal.  Adjudged  that  this  was  not  a  good  confideration,  be- 
caufe it  was  no  good  furrender  of  his  interdk ;  for  it  was  byHvord 
onlyy  a  fid  not  by  deed,  Cro.  E.  487.  pi.  4.  Mich.  38  &  39  £liz« 
B.  R.  Sleigh  v.  Bateman. 

4.  In  confideration  the  plaintiff  would  not  Join  with  his  uncle  in 
the  defence  of  afuit,  the  defendant  promifed  to  give  him  10  /.  This 
19  no  good  confideration,  unlefs  ht'Jhews  a  pretence  of  fome  in^ 
tere/t  in  the  landy  or  that  he  was  heir  to  his  uncle^  fo  as  it  might 
probably  be  an  advantage  to  him,  that  the  land  ihould  not  be  re- 
covered by  the  defendant  \  but  as  it  is,  it  is  all  one  as  if  he  had 
faid  it  to  a  flranger.  Judgment  againft  the  plaintiff'.  Frecm. 
Rep.  21.  pK  25.  Mich.  167 1.  C.B.  Rutter's  cafe. 

Ld.  Raym.  ^.  A  releafe  of  an  equity  of  redemption  is  a  good  and  valuable 
S  *c  ^ad-  confideration  for  an  aflumpfit  \  per  Holt  Ch.  J.  Comyns's  Rep. 
judged  for      99.  Pafch.  13  W.  3.  B.  R.  in  cafe  of  Thorpe  v.  Thorpe. 

the  piain- 

rtif...      ■  '12  Mod.  445.  S.  C*  accordingly. 

6.  A  furrender  of  a  Ieafe  at  willy  (ffc.  Is  of  a  thing  apparently 
of  no  value,  and  therefore  makes  no  cgnfideration.  Comyn$'s 
Rcp.  99.  Pafch.  13  W,  3.  B.  R.  in  cafe  of  Thorpe  v,  Thprpc. 
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(U.  8)  Gonfideration  of  Affijmpfit.     Good.     Deli- 
vering up  of  Pledges^  Securities,  &c. 

I.  ^WO  merchants  being  reciprocally  indebted  the  one  to  tlie 
-^  otker^  agreed  bettuixt  tbemfelves  U  deUver  all  their  bills  and 
bonds  into  the  hands  cf  S.  who  promifed  not  to  deliver  them  to  the  far^ 
Oes  till  all  jccounts  v)ere  ended  between  them  ;  but  yet  he  delivered 
(hem  to  the  one,  and  the  other  brought  his  a£kion ;  and  it  was 
adjudged  maintainable,  yet  there  was  not  any  confideration ;  for 
he  had  no  benefit  by  keeping  of  them,  nor  was  it  material,  for 
the  a£kion  was  grounded  upon  the  promife  and  deceit.  Cro.  £• 
138.  in  pL  20.  and  L'e.  186.  in  pL  261,  cites  it  as  a  late  cafe. 
Smith  V.  Edmonds.  • 

2.  Plaintiff  declared  that  he  had  recovered  againft  W,  20  /.  in  the  *  ^'<>'  E« 
court  of  S.  cmd  had  a  liv.fa^  to  the  bailiff  there  to  make  execution  of  JijJ'  ^'  ^* 
the  goods  of  W.  ofid  whereas  he  was  ready  fo  to  do,  the  defendant  El:«!  B.  R. 
promifed  the  plaintiff,  that  in  confideratvon  he  would  deliver  the  de^  ^'^.**  ^' 
fendant  the  f aid  goods ^  hey  within  14  days  after  Michaelmas^  would  pay  andrefoi'vS' 

the  plaintiff  the  20  1.  or  othem.vays  redeliver  to  the  plaintiff  the  f aid  a  good  con- 
goods ^  ify  in  the  mean  time^  no  other  makes  title  to  them,  and  proves  ^^^'^--^^  i 
them  to  be  his  own  goods,  *  [and  averred  that  none  made  title  dcliwy** 
to  tliem  within  that  timej  a  fpecial  verdiB found  the  recovery  and  the  defend, 
affumpfit,  but  furthfer,  that  before  the  recovery  W.  was poffeffed  of  ^^^^ 
thofe  goods  as  bis  own  proper  goodsy  and  by  indenture ^/J  them  to  R.  ^J^  of 
his  brother  for  money  y  with  a  provifo  that  W*  f  notwithflanding  fhould  *«»,  and 
have  the  poffeffton  for  4  years  not  yet  expiredy  he  to  pay  to  R.  20  /.  a  hsa^obh^ 
year,  and  that  if  the/aid  JV,  at  the  end  of  the  /^  years  jhould  repay  the  his  hcing 
faid  moneyy  the  fate  fhould  be  void ;    and  that  thefaid  R.  made  title  to  c*»argeabJe 
the faid  goods  by  virtue  of  thatfalcy  this  is  a  good  promife;   though  ^on^^f^w 
W.  had  only  a  fpecial  property  in  thefe  goods,  and  though  they  and  the  con- 
were  not  liable  to  the  execution ;  for  the  plaintiff  having  the  pol!-  fi^ieraripfi  it 
feffion  of  the  goods,  his  ddivery  of  them  to  the  defendant  is  a  J|2?y  i^Tt* 
good  confideration.     And  judgment  was  given  for  the  plaintiff,  u  onJy  for 
Le.  220,  pi.  303.  Mich.  32  &  33  Eliz.  Byne  v,Playne.  theredeU. 

than,  or  payment  of  Aicha  fum  ;  and  adjud|;ed  for  the  plaintiCj  «nd  judgment  affirmed. ......^Cro. 

£•  301.  pi.  1 6.  S.  C.  is  upon  anodicr  point.  .  ■  Mo.  596*  pi.  1  ii.  Plaine  v.  Bynd,  S,  C.  but 
6*  P.  doei  not  appear. 
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3.  Affumpfit,  for  that  the  defendant  in  confideration  of  fuch  limdeincrj 
clothes  delivered  at  fuch  a  place y  promifed  to  pay  8/.  and  in  confulera*  ^f  l^*  f 
tion  of  a  debt  upon  arrearages  of  account y  the  defendant  being  indebted  ^!  if  the" 
in  18  /.  he  promifed  to  pay  it.     In  erroi:  it  was  held,  that  the  confi-  were  the 
deration  upon  the  fecond  affumpfit  was  not  fufficient,  but  for  the  8?^'.J^''^' 
ift  the  judgment  was  affirmed,  and  for  the  2d  rcvcrfed.     Cro,  E.  ^Jajl'^^^r 
537*  P^*  7 1'  Mich.  38  ic  39  Eliz*  in  the  exchequer  chamber,  wus  hcid  a* 
Grimfto*  V,  Reyncr.  «ood  conf,. 

^  Of  ration  tor 

■1  affumpfit  \  but  if  they  were  the  goods  of  tht  Jtfndantj  it  was  held  no  coniSderttSoa»  hecaufe  he  did 
iDo  more  than  by  law  h|s  was  compeUable  to  do.  Frcem.  Rep.  212.  pU  2iS.  Mkb*  1676.  B.  K.  fays 
^s  diffeirace  was  ukea  by  North  Ch.  J.  acmine  contradic^nte*  % 

B  b  3  4.  Affump* 
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ydT.4^  4,  Affnmi^tit  fir  that  he  %ufu  to  deliver  20ComhsGf  iar/ff  to  %S. 

S.  C.  and  ^n  fuch  a  day^  and  in  conftderaiion  he  would  deliver  the  fame  to  the  de^ 
adjudged  in  findant  before  the  day^  the  defendant  promifed  to  deliver  it  to  %  S.  at 
B.R.agood  the  day:  adjudged  a  good  confideration  ;  but  upon  error  "brought 
tf'if  Ucaufe  ^"  ^^^  exchequer-chamber,  this  judgment  was  rcrcrfed.  Cro.  £• 
the  very       883.  pi.  19.  Fafch.  44  Eliz.  B.  R.  Richcs  V.  Bridges. 

pofleffion  of 

the  corn  might  he  a  credk,  and  a  good  countenance  to  the  defendant  to  be  efteened  a  rich  man  in  die 
country,  as  in  cafe  of  delivery  of  1000  i.  in  money,  to  deliver  again  opon  requeft.  But  note,  that 
this  judgment  was  reverfed  in  the  exchequer  chamber.  ■  Yelv.  50.  Mich.  2  Jac.  B.  R.  it  was 

faid  by  Gawdy  and  che  whole  court,  t^at  chisreverCaJ  was. ill.-  S«  F.  as  to  a  promlfe  to  le-deliver 

4 broad  doaths,  frc.  adjudged  no  confideration.  Yejy.  118.  Pafch.  6  Jac.  B.  R.  Pickas  v.  Guiie.'-* 
'  I  Salk.  a6.  in  pi.  xa.  Holt  Ch.  J.  cited  this  lad  caie  of  Pickas  v.  Guile,  and  faid  it  was  not  law,  and 
that  it  was  always  gnimbled  at  j  and  cited  the  cafe  in  Cro.  J.  667.  [pi.  2.  Trin.  21  Jac.  B.  R. 
*  Whbatly  t.  Low]  where  money  was  delivered  to  pay  over  fine  mora,  is  contrary  ;  for  though  \h^ 
party  has  no  benefit,  yet  if  he  takes  the  truft  upon  him  he  is  bound  to  perform  iu  %  Ld.  Rayat/ 

Rep.  020.  S.  P.  Trin.  2  Ann.  by  Holt  Ch.  J.  A^.  accordingly. 
*  Palm.  aSi.  Pafch.  20  Jac.  Loe'scafe,  S.  C.  adjudged  for  the  plaintiff. 

A*  badfitrr  jf.  If  obligee^  after  forfeiture  of  the  bond,  tells  the  obligor  that 
felted  thru  fy  f^^  pays  part  of  the  money  to  A.  to  nuhom  the  obligee  is  indebted^  he 
whkh  hi  promifes  that  the  bond  Jball  be  delivered  up  to  him  ;  and  adjudged 
vfas  indebted  that  alTumpfit  lics.     Palm.   169.  cites  Mich,   n  Jac.  Harvey's 

H  the  ce-       ^^f^^ 

fendantf  and      ^ 

the  dftndantf  in  conjideration  the  plaintiff  would  pay  the  ^  fco^ra? fums  3  days  after ^  promiftd  that  h 
%uf>uld  d^livtr  :bem  to  tbt  plaintiff  %  The  court  were  of  opinion  that  it  was  no  fufficitat  confideration. 
Hutt.  76.  pafch.  I  Car.  cites  it  as  refolved  in  B.  R.  Greenwood  ▼.  Becket* 


Palm.  281* 
Xoe's  cafe, 

iolved  per    . 
tot.  cur.that 
the  aAion 
wdl  lies. 
Andjudg" 
mentfor  the 
plaintiff. 


6.  Afliimpfit,  the  plaifttiff  was  bound  to  J.  S,  in  40  /.  for  the 
payment  cf  20 1,  and  the  botid  being  forfeited^  he  delivered  10/.  to  the 
defendant  to  pay  it  to  J.  S.  in  part  of  payment,  without  delay,  in 
confideration  whereof  the  defendant  promifed,  &c.  but  did  not  pay 
it.  It  was  moved  to  be  no  confideration,  it  not  being  alleged  that 
he  delivered  it  to  the  defendant  upon  his  requeftj  and  that  the  ac- 
cepting it  to  deliver  to  another  firfe  mora,  cannot  be  any  benefit 
to  the  defendant  to  charge  him  with  this  promife.     JJut  per  cur, 

£  330  ]  his  accepting  and  promifing  to  deliver  it  is  a  good  confidera- 
tion \  and  judgment  was  for  the  plaiotiiT,  and  that  judgment  af- 
firmed  in  error.  Cro,  J,  667.  pi.  2,  Trin.  21  Jac.  B.  R.  Wheat- 
ley  V.  Low. 

7.  A.  obtained  a  judgment,  and  ttpon  paynient  of  part  of  the  mo* 
ney  recovered,  promifed  to  make  a  relenfe  of  the  whole ;  and  adjudged 
that  aflTumpfit  lies.  Palm.  169.  cites  Trin.  27  Jac.  •  Winowc  T. 
Reynolds. 

8.  In  confideration  that  the  plaintiff  had  promifed  typay  the  ie^ 
findant  10  L  at  a  day -according  to  the  condition  of  a  bo$id,  the  defend^ 
ant  promifed  to  deliver  the  obligation  ;  and  adjudged  a  good  confide* 
ration.     Cited  by  Harvey  J*     Hutt.  loi.  Mich.  4  Car.     . 

9.  The  declaration  was  that  the  defendant,  in  cotifideration  he 
was  indebted  to  the  plaintiff  in  20  /.  promifed  to  deliver  divers  cattle  to 
J.  S.  to  the  ufe  of  the  plaintiff.  Per  curx  here  is  no  confidera- 
tion cxpreffed  which  can  relate  to  the  difcharging  the  debt,  aad 
fo  the  promife  is  but  nudum  padtum,  and  the  plaintffF  at  liben| 
to  bring  his  aftion  iojt  tljc  money.  Sty.  ^30.  Trin,  1652.  B.Rt 
(ftdwxn  v..  Batkin^ 
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(X)  Upon  an  Aflumpfit.  At  what  Time  it  lies.  [Be-- 

fore  all  the  Days  are  pqfL  ] 


requeft  •  of  B.  for  tl^e  confideration  aforefaid,   promifed  to  pay  jofticcs  bdd 
the  money -accordingly  the  faid  days  to  C.  and  after  the  marriage  ^*''^«  re- 
takes effe£l,  and  A.  does  not  pay  to  C,  the  50  /.  at  thefirfl  day^  B.  j^y,  but  the 
fliall  have  an  a£lion  again  ft  him  upon  this  promife  brfore  the  fecond  other  judge* 
dity.  Hill,  43  Eliz.  B.  R.  between  Taylor  and  Poston  ad-  ^'n«*'>f«jt 

.   <       ,  ^       ^^  they  vioiild 

judged.]  ,«jvifc 

Cro.  £. 

S07.  pi.  8.  Taylor  y.  Fofter,  S.  C.  adjudged  accordingly  for  tfie  plaintiflT;  for  though  m  ieht  en 
hondj  where  the  tntire  debt  u  tiybe  reccveredy  the  aAion  lies  itottlll  the  laft  day,  yet  it  is  Ar>t  fo  tn  affump^ 
^t  or  ayvenanty  vrbere  damages  only  are  to  be  recovered  ;  and  though  the  lool*  had  been  to  be  paii  to 
ajtranger,  and  not  to  himfelfy  the  aStlon  wooid  well  lie  for  the  plaintitF,  becaufe  the  promife  v^as  to 
him* 

• 

[2.  If  A.  in  conftderat'um  that  J?,  had  bargained  ^ni  fold  to  him 
certain  tuns  of  ftrong  beer,  at  the  requefl  of  A,  promifes  to  pay  to  him 
4  /.  for  every  timfuper  deliberationem  itide  of  30  tun  of  ftrong  beer, 
an  action  lies  upon  this  promife  for  fo  many  tun  as  he  delivers, 
hefoire  the  delivery  of-  all  the  30  tun.  Mich.  i2  Jac.  in  the  exche- 
quer chamber,  between  Field  and  Deale  adjudged,  quod  vide 
Mich.  12  Jac]  *C33i  !1 

(■3.  If  A.  in  confideration  that  B,  nuill  marry  his  daughter^  pnv  Cro.c.  a4i. 
mifes  to  pay  him  20/.  viz.  lo/.  at  Michaelmas^  and  10  L  at  Lady^  jj:  *"5>-  C. 
day  after,  and  affer  B.  takes  the  daughter  of  A,  to  his  wife,   and  corfb^yT" 
A,  does  not  pay  the  lol.  at  Michaelmas;  though  this  be  in  u^-  kothcidit 
Jure  of  ^  debt,  foif  which  B.  may  have  an  a£lion  of  debt,  yet  if.  J^J^^?^ 
may  have  an  a<fl:ion  upon  the  cafs  upon  this  promife,  for  //^^  non-  wife,  if  ao" 
payment  of  th^  fixfi  10/.  before  Ladyday  is  come;  for  this  is  alleged  *aion  oi 
in  the  declaration  as  an  e:<prefs  profnife^  and  in  law  fthey  are  as]  ?^^J^?^j,j 
two  feveral  promifes.     Hill.  7  Car.  B.  R.  between  Milles  and  fgr  it,  the 
MiLLEs  adjudged,  this  being  moved  in  arrcft  of  judgment,  and  cootraa-fir 
though  damages  were  ^  given  to  20 1.  for  it  does  not  appear  that  it  .^^?^^"^  ^ 
V^as  given  in  refpeft  of  the  fecond  lol.]  s.  f.  Br. 

AaioB  fur 

k  Cafe,  pi.  108.  cites  it  as  agreed  Trin.  5  Mar.  that  it  is  In  nature  ofacgrenapt.  ■  Af  a  man  af- 
Juwfi  tc  pay  ^o  qujrteri  cf  malt  in  fi-ve  years,  tvery  year  lo  quarters^  an  aifumpfit  lies  if  be  fails  of 
payment  of  any  of  them,  and  he  mall  lecover  damages  for  all  that  is  arrcar,  and  lor  aU  the  rcfidoe  «£ 
the  5  years;  per  Jones  and  Berkley  J.  but  Crooke  J.' doubted.  C10..C.  3^0.  HiU.  9  Car.  B.  R. 
in  pi.  13.  S.  P.  cited  per  cur.  4  Rep.  94.  between  Peck  and  Repmak,  2  fc  3  P.  &  M. 

r^)er  11^.  as  adjudged,  that  afVion  on  the  cafe  lies,  though  debt  docs  noc  before  all  the  days  are  pot^; 
and  that  othcrwife  it  would  be  againft^he  bargarn  and  intent  of  the  parties;  for  Peck  provided  ftao. 
nuaHy  for  hit  neccflary  ufe.  D.  113.  a.  pi.  55.  S.  C.  and  S.  P.  adiuioxdy  but  ao  jodti^nicac  a^ 

{»cars. 

Aifumpfit,  &c.  tr  cf^nJidcra'Aon  -jfamarriagt  badlet^veen  the  plaintiffs  foitf  and  tic  efffemtawt^s  d»»gb- 
ter,  hi  ptcffiifed  to  pay  to  the  plaintiff  400  marks  iw  7  years  ite^t  folhwing^at  certmm  feajtsy  byefmalpar^ 
tiia:.  It  was  moved  in  arrell,  that  it  appeared  that  one  of  the  7  years  was  to  cooie  when  theadioa 
"w-as  brought,  and  fo  he  had  no  caufe  of  aiftion  for  all  the  money  promifed  ;  aad  therefore  the  court 
ab.»'cd  the  writ.     Bcndl.  57,  pi.  9-^.  Trin.  4  &  5  P.  &  M.  TofcehnT.  Skelton.  .  Kelw.  aoS.  W 

909.  a.  pL8;[iolS.C.  In  larldco)  Yerhis. 3  Le.  4.  pf.  xi.  S.  C»  ia  tt^cidemveibis.— Mo.  ij. 

'  Bb4  PI.5U 
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pl.  f^r.  S.  t*  accordingly.  Cro.  E.  tiS.  pi.  5.  Rhodes  J.  cited  S.  C.  at  adjudged,  tbatJCAi 

end  of  every  year  a  feveral  a^ion  lies  for  the  proportion. 

Where  G.  in  conflderation  of  a  marriage  of  his  daug\iter  with  ti)e  fon  of  J.  S.  promifultoglivtjooU 
and  re  pay  too  /.  a  yedr^  evtry  year  until  ail  tbtfum  be  pa\d ;  it  was  held  dearly  in  this  court,  that  a 
feveral  a^ion  might  be  brought  of  every  lool.  butbecaufe  the  a£tion  was  brought  for  ail  the  700 1.  be- 
fore the  7  years  were  out,  judgment  was  given  againft  him  ;  for  if  a  man  be  bound  in  a  bond  of  100 i. 
to  pay  20 1.  for  fo  many  years,  he  (k^\\  not  have  an  a^ionof  debt  until  the  laft  year  expired.  Ow.  4Z. 
cited  by  Rhodes  as  30BUZ.  Gafcoign's  cafe. 

[4.  In  an  ftclion  upon  the  clfe,  if  the  plaintiff*  declares  that 

the  26th  of  May  16299  at  the  city  of  Exeter,  in  confideration 

that  the  plaintiff  hzAfold  to  the  defendant  yJ-x  pecias  pann'i  mgri^ 

Anglice  fix  pieces  of  black  grogram,  the  defendant  promifcd  to  pay 

to  him  47/.  for  every  piece,  amounting  in  the  whole  to   14 1.  2s. 

ad  ferias  Pentecoftes,  Anglice  vocat.   Whitfontide-fair  tien  next 

following f   and  the  a£tion  is  brought  long  after  Whitfonridc,  and 

avers  that  the  defendant  had  not  yet  paid  it,  but  does  mtaver  ibct 

Whitfontidefair  is  not  come ;  and  therefore,  after  a  verdid  upon 

non  affumpfit  pleaded,  and  judgment  in  the  city  court,  it  was  rc- 

vcrfed  in  B.  R.  Hill  7  Car.  between  Taylor  and  Lee.   Intratur 

Pafch.  7  Car.  B.  R.  Rot.  158.] 

*  [5.  If  A.  promifes  B.  for  a  certain  confideration,  &c.  to  pay* 

•  Fol.  30.    to  B*  15/.  yearly^  and  crcry  year,  during  tht  term  of  4  yean  then 

^-  ■^*     ^  next  enfuing,  if  J,  S.  a  certain  meffuage  in  i).  fbouldfo  long  have 

s'c^theli.  ^^^^^c^^h  ^^  J*  ^'  occupies  the  meffuage  ^r  one  or  two  years 
initation  ^^  ^hc  faid  four  years,  B.  may  have  an  a£lion  upon  the  cafe  for 
being  (if  thc  faid  feveral  15  1.  due  for  them  before  the  end  of  the  other 
iij'iiw)  *^®  years  5  and  though  he  docs  not  occiq>y  it  for  thc  laft  two 
andadjudged  years,  yet  an  aAion  lies  for  the  firft  two  years  i  for  this  is  tote 
for  the  paid  yearly,  and  every  year  ,•  and  therefore  the  limitation,  iffo  hng 
thouglf'it  ^^  occupies  it,  r^ers  to  every  year,  and  not  intirely  to  the  four 
was  not  year.  Trin.  23  (Jar.  B.  R.  between  Freer  and  Prentice,  ad*- 
f**^w'  judged,  in  a  writ  of  error  upon  fuch  a  ji^dgment  given  in  B.  this 
S)  bag*,  for  '^ting  affigned  for  error,  and  the  firft  judgment  affirmed  accords 
the  a^ion      ingly.     Intratur  Hill.  22  Car.] 

lies  after 

thc  firft  year,  the  word  (Jl)  behg  a  rmitationfulffiyueut.'^'—^^SQ  where,  m  confiderathm  the  pUkftf 
prtmjed  the  dtfendafit  that  hejh',u!d  enjoy  fuel  Jandsfrcm  fy<b  a  day  for  five  y tar x<,  h*  prmifcd  i»  fay 
ao  A  yearly  at  Jttcb  andjucb  afeaft,  'i  he  defendant  occupied  the  landfcr  a  year  and  a  batf,  and  broogbc 
a£Hoii^or  30 !•  it  was  moved  that  thepromife  and  confideration  was  intire ;  and  tbeiefore,  without avcniqg 
that  the  defendant  had  enjoyed  tha  land  5  years,  adion  does  not  lie.  But  adjudged  per  tot.  cur*  iigr  the 
the  plaintiff  i  for  tlie  promife  being  that  20 1.  ihall  be  paid  for  every  year,  feveral  adions  Ue  for  every 
day  of  payment ;  hut  if  it  had  been  that  he  fhould  enjoy  for  5  years,  and  in  confideration  tbereof  JhnM 
pay  100 /•  infiwyearsy  vi»,  40/.  a  year,  aftion  lies  not  till  all  the  term  is  expired.  Cro.  E.  iiS. 
pl.  5.  Mich,  ^o  dr  31  Elia.  B.  R.  Hunt  v.  Sonc.  a  Lo.  107.  pl.  137.  Hill,  S9  £liz.  C.  B. 

the  S.  C.  adjudged  for  the  plaintiff. 4U.  13.  pl.  49.  S.  C.  intotidcm  verbis.     ■      .  Ow,  42^ 

Hunt^s  cafty  alias  Hunt  v.  Torncy,  S.  C.  adjudged  for  the  plaxotiff. 

[  332  J  tf.  It  was  agreed  in  C.  B.  that  if  a  man,  for  marriage  of  his 
doftghter,  promifes  to  pay  20/.  at  Eaf erfkr/^  years  ^  and  fails  2  years,  the 
pfeintifF  may  have  a^ion  upon  the  cafe  upon  the  affumpfit,  for 
the  non-payment  of  the  2  years,  though  the  other  2  years  are  not 
yet  come )  for  this  is  ifi  nature  of  a  covenant.  Br.  Adion  (ur  k 
Cafe,  pl.  1 08.  cites  Trin.  5  M. 

7.  A  judgment  was  had  by  A.  againfl  T.  an  adminifirator,  fir  m 
debt  of  the  inteflate.     ST.  in  confideration  that  A*  would  forbear  to  tak^ 


% 
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ma  exicuihn  till  Offai.  Mich,  pnmtfed  to  pay  the  fame  at  Michaelmas , 
but  did  not  pay  it.  A,  brought  ahion  after  Mich,  and  before  Offab. 
Mid.  AU  the  court  held  the  confideration  well  enough^  and  that 
the  fuit  after  Mich,  and  before  Ofiabis  was  fo  too,  becaufe  the 
affun^ftt  nvas  mt  performed  by  the  non-payment  at  Mich.  But  this 
was  the  greateft  doubt«  Cro.  £.  758*  pi.  29.  Pafch.  42  Eliz.  C.  B.  « 
Tifdale's  cafe. 

8.  Aflumpfit,  for  that  the  defendant  being  indebted  to  him  in  4  /.  s  RoILl*^ 
promifed  to  pay  it  by  5  /.  per  month.  The  a^ion  nvas  b fought  nvithiu  ivu^*^^ 
4  months  after  theprovrnfe^  and  fo  before  all  the  money  was  due.  s.  c.ic- 
It  was  held  that  the  a£iion  was  well  brought  before  all  the  days  coraiqgly^-^ 
nvere  pafl :  for  the  a£tion  is  grounded  on  a  promifie,  whidi  ^^m. s.c. 
as  broken  by  every  non-payment^  according  to  the  promife.  adjudged 
Cro  J.  504.  pi,  16.  Mich.  16  Jac.  B.  R.  Beckwith  v.  Nott.         jwdaffirmei 


9.  In  a£bion  againft  a  Ilranger,  on  promife  to  pay  upon  proof  ^^^  57« 
made,  maybe  brought  before  proof  made,  and  the  proof  on  the  Jdjudgedl^ 
trial  will  be  fufficient.     Raym.  32*  Mich,  13  Car.  a*  B.  R.  Tra-  <ordiagiy.-« 
▼crfe  V.  Meeres.  S/*  "^^^ 

the  Hvordi 
wercy  in  <onfideratwm  ym  ^11  frvoe  that  t  have  heaten  your  font  ^  v^  pay  ytu  5  /.  aAien  ikt  W- 
fore  any  proof  made  \  and  if  he  proves  it  in  the  action  he  ihall  recover,  cited  Sid.  57*  pi.  %^.  as  ad- 
judged 15  Jac.  in  Grinden's  cafe.  S.  P.  Palm.  160.  HliJ.  iS  Jac.  by  Dodderidge  and  Cham» 
berlaine  J.  clearly.  But  otherwife  if  he  had  faidj  ^t  after  ytu  have  proved  that  IJIruck  bim^  that  f 
Jume  to  pay  you  5  /• 


10.  If  a  man  agrees  to  pay  fuch  a  fum  at  3  feveral  d^yS) 
here  he  may  not  declare  for  tnis  fum  till  the  days  are  paft  ;  out 
when  the  days  are  paft,  a  general  indebitatus  ajfumpfit  lies4  per 
Holt,  Ch,  J.  Skin.  326.  pi.  4.  Mich.  4  W.  &  M.  in  B.  R* 
Francam  v.  Fofter, 


(Y)  What  fhall  be  a  good  Aflumpfit.     Where  Tart 

of  the  ConfidcratioTt  is  not  good. 

[r.  IF  A.  promifes  B.  in  confideration  thatfhe  nvill  notfuean  at"  See  (trj 

^  tachment  out  of  chancery  upon  a  decree  whioh  is  there  made  ^'^V^'^ 
againft  himy  and  in  confideration  that  ihe  will  give  to  him  all  her  notes  tbeic^ 
tkk  and  right  of  dowery  that  then  he  will  pay  to  her  20  /.  though  the 
fecond  confickration  is  void,  becaufe  it  cannot  be  given  to  a 
fbanger,  b^t  only  releafed  to  the  tenant  of  the  land  by  way  of  ex- 
tinguilhment,  yet  the  adion  upon  the  cafe  lies  upon  the  other 
confideration,  which  is  good.    Hill.  42  Eliz.  B.  R.  between  Col- 
ston AND  Carre,  per  curiam.]  *  [  333  3 
[2.  If  a  man,  in  confideration  j/'ijyirr^ifr,  and  of  10  L  paid,  Cro.  E.  50. 
promifes  to  do  fuch  a  thing,  though  thtfurrender  cannot  be  made,  fo  ^^  '^  ^•*^" 
that  this  confideration  is  void,  yet  the  a£bion  is  maintainable  upon  %]]^,  s?c. 
•  the  other  confideration.     36  Eliz.  between  Cupps  and  Gould-  hut  s.  p. 
ING,  adjudged.    Cited  HiU.  42  EUz.  B.  R.]                             '    ^r.—^' 

Le.  296.  pi.  405.  Mich.  s8  &  29  Eliz.  S.  C  hut  ootbiog  mentioned  there  of  the  confideration  of  « 
Itirrender  and  10 f.  But  Coke»  in  his  argument  for  the  plaintifF,  faid  that  where  %  or  many  confide- 
rations  are  put  io  the  dedaimtloo,  chough  fomc  are  Told,  yet  If  one  he  good  the  wBdon  weU  lies,  and 

dainig*! 
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4am9gti  (hall  he  taxe4  accordingly. •—. 2  Le.  71.  ^  96.  Colding^  e4ft>  S.C.  ft  S.  F.  ;« 

S.P.  Cro.J.  2-  Where  divers  ofifdcrafions  are  alleged  by  the  plaintiff  in  at 
127.  pi-  »9'  fumpfit,  zViAfoinc  arc frivokus  and  void^  yet  if  any  of  them  arc 
1.  adjudged  gcod  tlic  pluintifi"  Ihall  recover ;  per  cur.  and  judgfncnt  accord- 
accoriiingiy:  ingly.  Cro.  E.  149.  pi-  2c.  Mich.  31  &  32  Eliz.  B.  R.  Brad* 
OanieU        bume  V.  Bradbumc. 

4.  If  part  cf  a  coiiftdcratlon  is  good^   it  fuffices*     Cro.  E.  759. 
Pafch.  42EUZ.  C.  B,  ill  pi.  3. 


(Z)  Who  fhall  have  the  Adion.     \^And  Pleai/irfgs.] 

•  Roll  Rep.  j-  j^  I  p  J^  /,;  co7:f .deration  thai  B.  has  trujlcd  him  for  his  dfet,  pr^ 
S.'cratif*  ipii/tJ"  to  pay  10  1.  at  a  day,  though  he  does  not  mention  i^  whom 

judgment  hc  promilcs  to  pay  it,  yet  this  fliall  he  intended  to  be  to  B,  wlvo  had 

affirmed  per  truftcd   him.     Ttln.  1 2  Jac.  B.  R.  between  *  Chappell  and 

■f  (y!*b.T  WooDHAM,  in  camera  fcaccarii,   adjudged  ;    and  that  fuch  a  dc- 

fi.  I,  s.c,  claration  is  good.     Contra  Pafch.  3  Jac.  B.  R.  between  \  GolDt 

^^^^  SMITH  AND  Prestonj  per  curiam.] 

(Z.  b.)  pL  3.  S.  C.  M  not  S.  P. 

See(M)  {^2.  If  a  communication  he  between  the  father  of  A.  and  "B^firm 

Ld'rhe*  ^'   marriage  between  A.  and  the  daughter  of  jB.  and  J5.  affirms  and 

aotethexc.     publiflies  to  tlie  father  of  A.  //j^^  he  imxdd  give  to  any  ont  wha 

Jhotdd  marry  his  fuid  daughter  with  his  ajpfit  1 00  /.  and  after  A, 

marries  the  faid  daughter,  yet  he  (hall  have  no  a£lion  upon  this 

alTumpfit,  becaufe   B.  did  M  mention  to  whom  be  made  the  frty- 

mife.    Trin.  3  Jac.  B.  R.  between  Weeke  and  Ttbold,  per 

curiam.] 

S«rfi  pro-  [3.  If  a  mzn  promifes  to  J^  &.  to  pay  his  daughter  40/.  at  her, 

inadcio*th-    ^^^riage  ;  (lie  marries ;  fbe  atid  her  hujhand  ihall  not  have  any  ac- 

«t"ter-huf-  ^    tion  upon  thifi  promife,  but  the  father,    Pafch.  5  Jac.  B.  R.  be* 

land's  fa-     tween  Archdale  and  Barnard,  adjudged.! 

ther  to  p2y 

kim  10  1.  and  tbe  huAjand  brought  the  aAion,  tind  it  was  agreed  by  Richardfea  and  YelvertD%  aaOb 
coDtradicente,  th.it  the  a^ion  well  lies  for  the  UtX)it  \  and  the  party  to  vbcm  the  inm^t  oj  tkefnaip 
€icruci  may  brir.g  the  aBi9H*     Hett.  30.  Trin.  3  Car.  C.  B.  Provender  t.  Wood. 

[4.  If  C.  is  indebted  to  A.  and  D.  is  indebted  to  N.  in  20  A  and 
C.  at  the  requefl  of  D.  pays  the  20  L  for  him  to  N.  and  appcintJ  D* 
to  payfo  much  over  to  A.  for  him,  and  D.  in  cofftderati^n  of  the  frt^ 
rntfesy  promifgs  to  pay  the  20  /.  to  A,  A.  cannot  have  an  a^ion  upoB 
the  cafe  upon  this  promife  againft  D.  for  he  is  ^iffranger  thereto^ 
and  there  is  no  confideration  for  nny  aiFumpfit  to  him.  Trin.  4 
Jac.  B.  R.  between  Ricly  and  Dennet,  adjudged.] 
^  "^'  ^  [5.  If  A*  and  B.  are  hound  in  an  obligation  to  pay  to  C,  20 1.  %  nfhem 
4.  Fo.  31.^  j^^  comes  to  the  age  of  21,  and  after  A.  makes  B,  his  executor,  and 
dies,  and  B.  hazuug  ajfets  ajpgns  them  to  D.  and  in  confideration 
of  this  affignmcnt  D,  prcmfes  to  C  to  pay  to  him  the  20  /-  tt^hen  he 
comes  to  the  age  of  21  ;  C.  when  he  comes  to  the  age  of  21, 
ihall  have  an  action  upon  the  cafe  upon  this  promifc  againfl  D. 

though 
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ifipu^  no  conGderation  comes  from  C.  for  if  a  man  JUUvers  PiPn 
ney  to  J,  S.  to  pay  over  to  B.  infatisfaEHon  of  a  debt  due  to  bim,  this 
raifes  ^  debt  to  B«  and  cannot  be  revoked,  and  fo  here.  Pafch. 
l64g,  bet^ween  Disborn  and  Dbmabt,  adjudged;  this  being 
inoved  in  arreft  of  judgment  after  verdifl  upon  non-aflumpfit  fof 
the  plaintiff.     Intratur  Hill,  24  Car.  Rot.  loio.J 

[6,  Upon  a  communication  of  marriage  betiveen  tic  daughter  of  A,  •  S«e  tit* 

ana  ihefon  of  B.  A.  promifes  B.  in  cpnfideration  that  B.  will  af  ^on<>»tu» 

Jure  40  /.  a^ar  to  his/on^  and  sdfo  convey  s  jointure  to  the  daughter  pi.i,.  pjw. 

of  A.  that  then  A*  wilt  give  p  the  foh  of  B.   with  his  daughter  £dd  t.  Col 

100  /.  in  marriage  ;  in  this  cafe  the  father,  to  whom  tfxc  affump-  }^^^*^'  ^ 

fit  was  made,  fliall  have  ^he  action,  and  not  the  fon,     Mich.  22  it\  ftatni 

Car.  B.  R.  between  *  Bayfield  and  Collard,   adjudged ;  this  » »  agree- 

l^ing  moved  in  arreft  of  judgment,  where  the  cafe  was  the  fame  "'*''*  *^^ 

in  cffcft  with  this.  Intratur  Trin.  22  Car.  Rot.  673.  Norf.  where  aiT^bZ 

thQpromi/e  was  mzdc  after  marriage  for  a  further  provifion  of  main-  field?.  CoU 

tenance,   that  the  father Jhouldpve  ^oLto  the  hujhand^  and  the  other  ^\^  ^* 

Jhould  pay  to  the  wife  looA  after  the  death  of  her  hufband,  if  he  and  UieVoA 

died  in  the  life  of  his  wife,  and  the  a&ion  was  brought  by  the  of  B.  died^ 

adminiftrator  of  the  father  of  the  wife  after  the  death  of  her  huf.-  J"**  aflum^- 

band,  living  the  wife.    Contra  Mich.  40,  41  Eiiz.  B.  R,  betweeii  brought  bf 

f  Ha  WES  AND  Levett,  per  curiam.     But  there  a  judgment  is  ^«  "dmiai- 

cUed  to  the  contrary.]  '     ^7U 

that  the  adion  lay  for  the  adminiftrator ;  and  agreed  alfo  that  It  might  have  been  brought  by  the 
daughter.  Sty.  6.  Anon.  S.  F.  andieems  to  be  S.  C.  adjudged  accordingly.  ■  S.  C.  deed 

Arg.  Hard.  41. 

Where  the  intended  hoiband,  in  confideration  of  a  marriage  with  the  daughter  of  J.  G.  fromfu 
J.  G»  to  make  a  jointure  on  bis  daughter,  there  as  wdl  the  daughter  as  the  father  may  bring  the  a^on  } 
per  BrampAon  Ch.  J.     Mar.  73.  Mich.  15  Car.  in  pi.  i  zo. 

f  Mo.  550.  pi.  740.  LsvEK  V.  HsYSy  S*  C.  Popham  and  Fenner  held  that  the  fon  fhould  haw 
the  action  ;  but  Clench  e  contra,  abfente  Gawdy.  ^  '  Cro.  E.  619.  pi.  8.  Levet  v.  Hawes,  S.  G. 
adjomatur.— ^-Ibid.  652.  pi.  zi.  S.  C.  adjornatur;  but  fays  that  it  was  afterwards  adjudged  for  the 
defuidant.-i-S.  C.  cited  Cro.  £.  849.  in  pi.  3.  fays  it  was  adjudged  that  the  action  brought  by  the 
father  for  non-payment  of  the  money  to  the  fun,  was  adjudged  not  to  be  maintainable.^— »Het.  176. 
S.  C.  by  the  name:  of  Nadves  v.  Levit,  but  not  adjudged. 


» 


[7.  If  A,  delivers  20  L  to  B,  and  in  confideration  thereof  B.  of-  Soif  a.co, 

fumes  and  promifes  to  A.  to  caufe  2xA procure  7.  S.  to  pay  thefaidfum  ^oanis  with 

of  aoL  to  %  D.  ajrangery  upon  a  certain  Jay  ;  if  J.  S.  docs  not  /r^„^l^'* 

Cay  the  faid  money  to  J.  D.    A.  who  delivered  the  money,  ihall  fliaU/^y  w 
ave  an  aftion  upon  the  cafe  againft  B.  upon  this  promife.  Pafch.  ^'  f/Cf"" 
'  n  Car.  B.  R.  between  Osmond  and  Crossing,  adjudged  upon  S^Wmcdy* 
a  demurrer ;  but  this  was  not  moved.     Intratur  Hill*  x  i   Car.  to  come  «t 

Hot.  348.1  the  money, 

7         ^^     •'  .    but  the  co- 

venantee ihall  have  the  a^ion  of  covenant  for  non-payment;  per  Coke  Ch.  J.  Roll  Rep.  197.  pU  38. 
Pafch.  13  Jac.  B.  R.  in  cafe  of  Quick  tc  Harris  v.  Lud borough. 

But  where  a  man  promifeJ  to  one  to  makefuti^faSiOn  of  all  debts  tobicb  be  owed  to  amfber,  nvbt  was 
then  ahfent,  he  to  whom  the  f.itl&fa€lion  was  to  be  made  brought  the  a^ion  on  the  cafe,  and  good. 
Het.  177.  cites  4I  &  44£lix.  Rixon  v.  Norton. 

But  %uhere  wajjjts  mttere  due  tc  A»  ftom  the  £aft  India  Company,  be  orders  B»  to  receive  tbemon^,  and 
pay  i(  to  C»  totubcm  be  is  indebted \  C.  brings  an  indebitatus  affamfjit  againft  B»  At  tlie  trial  at  Guild- 
nail,  Holt  Ch.  J.  faid  that  the  action  could  not  be  maintained  by  C.  whereupon  the  plaintiff  was  Apu- 
(Toiud.     IX  Mod.  241.  pi.  16.  Tria.  1709.  %  Ana.  B.  R.  CliiFord  v.  Berry. 

• 

[8..  If  A.  who  IS  the  uncle  of  B.  an  infant,  delivers  12  L  to  J.  S. 
|0  educate  B   the  infant,  and  in  confideration  thereof  7,  &  pro- 

mifes 
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mlfes  fo  eiuente  B,  and  alfo  at  bh  full  age  to  pay  to  him,  vuj.  B,  the 
faid  12/'  B.  when  he  comes  to  his  full  age^  may  have  an  a&ion 
upon  the  cafe  againft  J.  S.  for  the  12 1.  if  he  does  not  pay  it  ac- 
cording to  his  promifc ;  •  for  the  ufc  of  the  money  in  the  mean 
time  was  the  contideration  of  the  education,  and  the  money  was 
to  be  paid  to  B.  Pafch.  13  Car.  B.  R.  between  Oldham  anh 
Bateman,  adjudged  per  curiam ;  this  being  moved  in  arreft  of 
judgment.] 
Sty*  i5€.  [9.  If  in  an  a£lion  upon  tfie  cafe  by  A.  and  B.  againft  C.  it  be 

Mich.  1 649.  recited  in  the  declaratioti^  that  ivhereas  certain  particular  cattle  k^ 

Steward!  f^i^-^S  ^^  •^*  ^"^  ^^^^  particular  cattle  iehfiging  to  B,  nvere  taken 
Koll  Ch.  J.  away  by  per  fins  unknown ,  and  in  conftderation  ofioL  given  by  A,  and 
&dd  Ae  jj,  fQ.  (j^  C.  affumed  and  promi/ed  fo  procure  the/aid  cattle  tahere^ 
Va^vAii  fi<^^d  to  A.  and  B.  and  becaufe  the  cattle  were  not  reftored  they 
the  aaioa  brought  this  aftion ;  this  a£tion  is  tt^ell  brought  jointly  by  K.  and 
was  yjeU  g^  though  the  cattlc  which  belonged  to  A.  ought  to  be  reftored  to 
RTadjor-  ^*ni>  *"^  *^^  other  cattle  to  B.  and  fo  the  thing  to  be  performed 
Mtur — —  is  feveral,  and  not  joint;  yet  inafmuch  as  the  contrail  is  joints 
a^'c  'r'^11  *"^  ^^  confideration  joint,  and  it  is  not  known  how  mudi  the 
ek.  j.  con-  one  gives,  and  how  much  the  other,  the  a£lion  is  well  brought 
tiauedof  the  jointly.  Hill.  1649.  between  Ivans  and  Raans,  piaintifis,  againft 
nuTk-Tut  I^'^AP^^f  adjudged,  this  being  moved  in  arreil  of  judgment.  In- 
iipen'a  cvfe   tratur  Trin.  1649.  Rot.  1104.J 

cited- out  of 

Yciverton  Co  the  contrary,  the  court  ordered  the  cafe  to  be  brought,  and  10  the  mean  tune  they  mnU 

advifc- Ibid.  203.   Vaux  v.  Draper,  S.  C.  and  R%  Ch.  J.  Nicholas,  and  Aflte  held  the  coa- 

£dcrJtioxi  iatire;  and  not  to  be  divided  3  but  Jexman  J.  «  contra  j  and  judgment  for  the  pUintJff, 
siii>  ku 

S.  c.  cited        [10.  If  A,  be  in  execution  at  theftiit  of  B.  and  C.  ajlranger  comes 
Arg.  God^.  ^Q  ^}^g  ^- f^  q£  3   £jj  ^.jjg  abfcnce  of  B,  and  protnifes  the  wife  that  if 

'.  FqI.  52!^  B,  her  hujband  will  difcharge  A.  out  of  execution,  that  he  will  pay 

X_  -^-  the  debt  f  ztfuch  a  day  to  B,  if  A.  does  not  pay  itbefifre  ;  and  after 

361.  pi.  B.  comes  home,  and  his  wife  acquaints  him  with  uie  faidaffump- 

*.^^]Tn'^'  fit,  and  he  acn-ees  thereto,   and  thereupon  difcharires  A.  out  of 

cited  All.  J.         '         .  i-       -  \      rr  r^  \.  t»^     »       t      ^        1 

Jifkh.  zT.      execution,   this  is  a  good  aUumpfit,  whereupon  B.  the  hufband 
Car.  B.  R.    mav  have  an  a£lion,  though  the  hufband  gave  no  command  or 
^  ""•        authority  before  to  the  wife  to  make  the  agreement ;  for  the  agree- 
ment thereto  after  is  fufficient.  27  H.  8.  24.  adjudged^    Tatam^^ 

CASE.] 

$  Cro.  I.  r  1 1 .  If  -^.  appoints  B.  an  attorney  tofue  out  a  latitat  againfi  J,  SL 

Irn*  ?'  ^'  ^^  "^^  (mtfora  debt  due  to  him  by  J.  S.  and  to  arreft  him,  and  J8L. 
IUkIb^R-  accordingly  takes  out  a  latitat ^  and  Jhews  it  to  J*  S,  and  his  intent  to 
Jordan  v.  arrejl  him  thereupon,  upon  which  J*  M.  promifes  B.  that  if  he 
J^"^*^*  will  forbear  to  arreft  jf.  S,  he  will  pay  the  debt  at  a  certain  time  to 
thcdc^d-'  A.  whereupon  B.  forbears  to  arreft  him,  and  after  A.  agrees 
«nt,  becaefe  thereto,  and  brings  an  ajiion  upon  the  cafe  againft  J.  D.  [M,] 
•  he  declares  upon  his  promifc ;  and  it  feems  it  lies,  though  me  attorney  had  no 
made^toB/  authority  to  take  his  promife  before  it  was  made,  for  the  agrco- 
and  not  to  ment  thereto  after  is  fufficient.  Contra  between  %  Jurpan  and 
*^*°*^'       Jurpan,  adjudged  upon  a  dcmurrcr.J 

[12.  if 
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f  II.  If  A.  difcourfes  with  B.  about  his  fale  of  land  to  B.  and  See  (U) 
after  A  ajfumes  and  promifes  to  C.  the  ivife  of  A.  in  con/tderation   ^'  'i**^'^ 
ikatfit  will  not  hinder  the  faid  A.  her  hti/band  to  levy  a  fine  to  hi9m 
of  the  faid  lands,  to  pay  to  C.  lo  /.  or  to  give  her  a  ridifig-^fuit ;  if 
the  wife  dees  not  hinder  the  hufband,  but  he  levies  the  fine  ac- 
cordingljr,  the  hufband  and  wife  may  have  an  a£bion  upon  this 
promife ;  for  the  promife  is  laid  in  the  declaration  to  be  made  to 
the  wife^  for  they  may  join  at  the  eledion  of  the  hufband.  Pafch. 
1 1  Car.  £•  R«  b^ween  Fawcett  anp  Childers,  per  curiam  ad* 
jadged,  this  being  moved  in  arreft  of  judgment*  j  £  33^  1 

[13.  If  A,  gives  goods  to  R.  ^  the  value  ^  80  /.  out  of  vfhicb  he  Sti.  296. 
fiouUpay  to  C.  20/.  if  B.  docs  not  pay  the  20  L  to  C     C.  may  ^^^y  ^* 
have  an  a£^ion  upon  the  cafe  againft  fi.  and  declare  that  he  was  ifh-  ^-^^  '^^^ 
dehed  to  him  in  20  /•  Jor  goods  of  the  value  of  80  /•  are  given  to  him  Tumpfit,  Ar 
by  A.  out  of  nvhich  hefhouldpayjzo  L  to •  C,  for  when  goods  of  the  J^^V^**' 
lilue  of  So  1.  are  given  to  B.  by  agreement  between  him  and  A.  ^^^  J^J^ 
that  he  (hould  pay  20  L  to  C.  this  ieamies  n  debt  to  C.  as  if  A.  de-  dam  u  dtH^ 
liver  20  L   to  B«  to  pay  over  to  C. — ^C,  may  have  an  aftion  of  debt  "r'^i?'^ 
or  account:,  or  an  a^ion  upon  the  cafe,  upon  a  promife  for  it  againft  ^^Pend- 
B.  Mich.  1651.  between  Starkt  and  Mtlne,  adjudged  per  cu-  antpromfj 
riam;  thi^  moved  in  arreft  of  judgment.    Intratur  Trin.   i6ci.  ^^  P^}^V 
Kot.  lyor.J  A/i.  Ruw 

)  thacaOump- 
fit  does  not  Ue.  Bat  Walmfley  faid,  that  if  the  plalndJf  had  given  a  day  fbr  payment  of  it^  it  had  beea 
a  good  confideraDon,     Cro.  £.  3S0.  pl<  31*  Hill.  37  Elia.  C.  B.  Howletv.  Oiboriu 

14.  h*  fold  land  to  B.  at  an  undervalue^  afterwards  J.  S.  the  uncle  So  vhe» 
of  A.  at  A*s  requefl  treated  with  B.  for  a  reconveyance  to  A,  and  ^'b^^^^ 
pnmijed  to  give  A  50  /.  whereupon  B,  promifed  to  re^amvey  ;  J.  S.  torjUeratim 
tendered  the  50 1.  at  the  time  appointed,  but  B.  refufed  it,     A.  ^'tui/iwuke 
brought  a£lion  on  the  promife,  which  Clench  thought  was  ill ;  ^"^l  ^'  f^ 
becaufe  the  promife  was  to  J.  S.  and  not  to  A.     But  Manwood  lan^s,  that 
Ch.  B.  and  Shute,  held  that  it  (hall  be  intended  the  agreement  of  A.  -^w/z/tf^/. 
though  made  by  J.  S.     And  the  count  fets  forth  that  it  was  ad  re-  tfy//t'^ 
quiiitionem  of  A.  and  ordered  judgment  for  the  plaintiff,  nifi,  &c*  vam,  if  a. 
Sav.23«  P^'  S7*  Pafch.  24£Iiz.  Sadler  v.  Paine.  '^'iL"^ 

leafc  the  fervant  fliall  have  the  aftion  on  the  /rrmife,  and  not  B.     Arg.  2  Le.  205,  pi.  255.  cites  i:  as 
25  EJix.  Clew's  caie. 

15.  In  confideration  of  a  marriage  between  AJsJon  and  B,^sdai/gh»  ^'  C.  chf  J 
tery  A.  promifed  to  give  100  /.  Jlock  tohisfon^  and  B,  promifed  to  give  Cro.''E.^ 
loo/,  in  tmney.     B.  paid  the  money,  but  A.  did  not  give  the  652.  in 
ftock.  .  It  was  adjudged  that  the  aftion  was  maintainable  by  B.  the  r''.'^- 
daughter's  father.    Het.  176.  cites  it  as  the  cafe  of  Cardinal  v. 

Lewis  ;  and  the  court  faid  they  would  fee  that  record. 

15.  Affumpfit,  VfhtxtTiS  xht  defendanfsfon  had  ajfaulted  and  beat 
the  platntijfy  of  which  he  complained  to  a  jiifliceof  peacCy  andreqtiirea 
the  peace f  ice,  the  father,  ;//  conftderation  the  plaintiff  would  de/if  his 
complaint  againjl  hisfon^  promifed  the  plaintiff  that  his  fonfhould  keep 
the  peace  againjl  the  plaintiff  and  W.  R.  the  plaintiffs  fin  j  and  yet  the 
faidfon  had  affaulted  and  wounded  thu  [aid  W.  R.  the  plaintiff  s  fin^ 
whereby  he  loft  his  fervicc.     The  court  held  it  no  good  coufidera- 

1 1  tion^ 
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tlon,  htcivite  the  battery  of  the  fon  is  hot  any  grouiid  of  aGbbii  t6 
the  father,  unlefs  he  had  {hewed  he  was  his  fetvant,  which  he 
htth  not  done  ^  and  therefore  it  was  adjudgefl  !or  the  defendant* 
Cro.  £•  849.  pi.  3*  Mich.  43  &  44  Eliz.  B;R.  and  881.  pL  13* 
Pafch.  44  Eliz.  B.  R.  Rippon  v;  Norton. 

16.  Afuk  bdng  commenced  the  defendant  proMfed  the  plaintiff*!  at^ 
fomej  on  the  behtUf  of  the  plaintiff  that  he  nvouldpayf  &c*  in  con(i« 
deration,  &c.  Af^srwards  Acplaentff  hrought  an  a^Hon  ^pon  the 
ctfe,  and  decktred  Jpteciallyf  as  here,  and  not  generally,  as  0^  a  pro* 
mife  made  to  himfelf ;  and  held  good.  And  it  was  (aid  it  Kroold 
ht  good  either  nvay^    Latch.  206.  Trin.  3  Can  Legate's  cafe. 

17.  A, fold  a  hbufe  to  B.  and  in  con/ideratton  thereof  B.  promifedti 
pajy  is^c.  to  A*  and  C  In  an  a£lion  brought  by  A.  and  C.  it  was 
adjudged  to  be  no  good  confideration  to  C.  Cited  by  Windhanii 
Keb.  64*  as  24  Car.  1.  the  cafe  of -fvans  ▼.  Jampney. 

1 8.  The  count  was  that  A^  defired  jB«  to  lend  C.  40  /.  who  leot 
it  accordingly,  and  A.  repaid  to  B.  the  40  L  fo  lentj  and  then  A. 

r  337  3  brought  an  aiiion  agatnfl  C»  in  his  own  name  for  this  money  ;  and 
the  judge  held  the  action  did  well  lie,  as  lent  by  himfelf.  Clayt* 
133.  pi.  240.  before  Thorpe  J.  1649.  J^ckfon  v.  Dickenfom 
A»  when  In  ip.  Cafe,  &c.  xkt plaintiff  liTiA  delivered  the  goods  of  Tl  S.  to  the 
Son  of  7o  s.  ^fi^^^U  ^^^  ^^  conf  deration  offo  much  money  paid  to  him  by  the  plmn^ 
gWen  by  tff<,  promifed  to  ddiver  them  to  ST.  5.  the  right  owner^  but  did  not; 
two  men,  B  adjudged,  that  either  the  deliverer  or  the  owner  might  bring  the 
to^o*foime"  ^^ion,  but  they  cannot  join  where  the  confideration  was  not 
tiling  to  or  joint.  Hardr.  32  u  Hill.  14  &  15  Car.  a.  in  the  exchequer,  Bell 
i^them  ft-  y^  Chaplin. 

Iperallyy  or  ^ 

to  or  for  a  ftranger.    But  if  ibe  ccnfiJermtcn  htfevera!\  at  for  example,  m  eonfidtrtdott  of  10  it  f^ 

iy  M«)  tfiK/  10  i.  by  amthetf  there  they  muft  fever  in  the  a^on.     ibid. 

Jbid.  an.  20.  J/*  you  will  marry  me  I  will  pay  your  children  fo  much.  An  ac- 

lie  remem-  ^*^^  being  brought  by  the  children  was  adjudged  not  maintain^ 

heredthis  able.    2  Lcv.  211.  citcs  Hill.  22  &  23  Car.  2.  C.  B;  Noyies  (or 

cafe  to  be  Norris)  V.  Pine* 

fo  adjudged} 

liutScioggs  Ch.  J.  faid  be  then  was,  and  yet  is,  againft  the  opinion  of  that  jadgmeift  |  wd  Joms  J. 
faid  that  he  never  was  fatlsficd  with  it.  a  Jo.  103.  S.  C.  cited  Arg.  but  it  was  faid  that  judg- 

ment of  nil  capiat  was  not  entered^  and  the  court  here  were  of  opinion  that  it  ought  not. 

ftLev.xio.  21.  Aflumpfit,  forthat  the  father  of  his  wife  was  feifed  of  lands 
fudged  *ac-  '^^^^  defccndcd  on  the  defendant  as  heir,  and  the  father  in  his  life^ 
cordingly  in  time  being  about  to  fell  1000  /.  worth  of  timber  to  raifc  a  pertionfor  his 
B.  R.  and  faid  daughter y  the  faid  defendant  promifed  the  father^  thai  in  confide* 
CTror  was  nation  he  would  forbear  to  fell  the  timber  he  would  pay  the  faid  daugh* 
immediately  ^fr  looo /.  &c.  It  was  movcd  in  arrcft  of  judgment,  that  the 
brought, and  father,  and  not  the  fon-in-law  and  his  wife,  ought  to  have  brought 
s/cJl^z.  ^^  aftion.  The  court  faid,  it  might  be  another  cafe  if  the  mo- 
the  judg-  ney  had  been  to  have  been  paid  to  a  ttranget ;  but  there  is  fo  near  a 
mentwasaf-  relation  between  father  and  child,  and  it  is  a  kind  of  debt  to  the 
th^e^che-  ^^^i  to  be  provided  for,  fo  that  the  plaintiff  is  plainly  con- 
^uer-cham-  ccmcd  J  and  per  tot»  cur.  judgment  for  the  plaintiff.  Vent.  318- 
b« 13  Mich, 
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Mick  2$  Car.  2.  and  332.  ACch.  30  Car.  2.  B.  R.  Dutton  v.  Rtyakjot. 

the «ic&eqae#,  S.  C;  tmA  }udgi0ent  alfirnied.— ^-»s  Jt^.  loft.  S.  C.  ni  B«  R.  and  fte  court  bekl  the 
adion  wdi  maintiinabie  by  the  plaintiff;    for  tht  benefit  belongs  to  ttiC  daughter,  and  flie  may  releafe 

ic— — Ffeexn.  Rep.  471.  pi.  646,  S.  C.  adjomatur. 3  Kcb.  786.  pU  38.  8x4.  pi.  34.  S30» 

pj.  62.  836*  pK  yu  B.  R.  the  S.  C.  adjudged  for  the  plainti/T  nifi. 

22,  Cuftom  that  none  (hall  trade  in  a  town  befides  perfons  hee 
of  the  gilda-mercatoria  therai  qujere  if  valid  in  any  place,  ex- 
cept London  ?  Imt  if  it  is,  the  a£^ion  ought  to  be  brought  by  tit 
^mid.  I  Salk.  204.  pi.  2.  Pafch.  4  Annse  B.  R.  Mayor  of  Win* 
ton  V-  Wilks. 


(Z.  2)  What  fhall  be  faid  to  be  within  the  Promifc 

u  A  Promifed  his  daughter's  hufhand  that  hcnvmldgive  her  as 
^^  •  ^Qod  a  poi'tion  at  his  death  as  to  rtny  sf  his  children,  Dode- 
Tidge  and  Jonc5  thought  that  this  promife  fhall  have  no  rctrofpefik 
to  what  A.  had  given  to  any  child  before  the  promife,  but  fhould 
extend  only  to  what  he  fhould  afterwards  give;  and  Doderidge  fdid 
that  to  make  other  conftruction  would  be  doing  violence  to  the 
words,  for  then  the  word  (daret)  fhould  be  taken  for  (dediflet.) 
But  Whitlock  held  that  the  plaintiff  Ihould  have  according  to  the  1"  338  1 
beft  gift  in  this  cafe,  whether  the  fame  was  before  or  after  the 
promife,  and  that  the  intention  is  fuch-  Adjornatur.  Poph.  1 83* 
Mich.  2  Car.  B-  R.  Arnold  v.  Dickfon* 

2.  If  one  promifes  to  repay  his  fon^s  tutor  in  the  nmverfity  M 
that  he  Jhali  exp£?jd  for  his  Jon y  and  afterwards  the  fon  dies,  the 
father  mall  be  obliged  to  repay  the  tutor  money  expended  by  him  for 
ihiforijfujier^ ;  per  Jones  J,  to  which  Doderidge  J.  agreed  cx- 
prcfsly.     Palm.  560.  Trinl  4  Car,  B.  R.  Arg. 

3.  Aflumpfit,  sH  conjideration  Jhe  would  put  her  daughter  t$  he  in-  \^^,  ,^a, 
JiruBed  In  needlework.     The  defendant  promifed  to  pay  for  a  yearns  K.e>  mc  »• 

hoard  \  znd  the  phintiff  livened  th2Lt Jhe  did  pt/t  her  daNghter,  feV.  f^**]J 
far  three  quarters  of  a  year.     It  was  moved  in  arreft  of  judgment,  jJd^  foi 
that  here  is  a  variance  between^ the  ptomife  and  the  agreement  j  thepiaktiC 
and  that  the  promifer  miglit  imagine  the  daughter  could  not  be  IT^  j**' 
Caught  in  lefs  time  than  a  year*     But  the  court  held,  that  if  there  Came  9^ 
is  any  variance  in  the  agreement,  it  is  for  thp  advantage  of  the  de-  G«nftoj^ 
fcndant,  (viz.)  to  pay  lefs  than  he  ought;  for  the  fucaning  of  it  £r,  j^fi^atnt^I. 
thai  he  ^vould  pay  for  her  hoard  not  exceeding  a  year ;  and  if  the   ii>U.  Soi* 
daughter  had  been  there  but  a  month,  and  then  had  died  or  p*-7'-s.C 
run   away,   the  defendant   would   be   chargeable  for  it  within  J^pu^jft 
thi«  aiTumpfit.      Sid.  225.  pK  19.  Mich.  16  Car.  2.   Game  v« 
Gunfton. 

4.  An  agreement  was  made  to^^  2  s,for  every  quire  of  paper  his  Sty.  ix. 
€lerk  fhould  copy  out ;  there  can  be  no  apportionment  for  odd  flieets,  ?"  ^'  *"* 
and  for  that  reafon  a  judgment  was  reverfed.     All.  9.  Pafch.  2j  itaycd.— 
Car.  B*  R.  Needier  v.  Gueft,  i.  c.  dvu 

and  agaeei 
per  cur.  Sid«2a6.  Mich.  16  Car.  2.  B*  R.  in  pi,  j^« 
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(Z.  3)  Affumpfit.    Declaration.    How  the  Confide- 

ration  ought  to  be  fet  forth. 

I.  /^  ASE|  for  that  one  .ff*  nvas  mdihed  to  him  in  xo  L  for  v»rlf 
^  &c*  and  died  inU/iate^  and  that  defendant  admin^red^  and 
,  that  the  defendant  did  promife  that  if  the  plaintiff  wcuU  forbear  till 
Michaelmas,  he  would  pay  him,  and  (hews  that  he  did  forbear  the 
debt,  &c.  After  verdi^,  it  was  obje£led  that  the  confideration 
was  uncertain}  becaufe  the  plaintiff  did  not  fit  forth  nuhatjbould  he 
faid,  nor  to  whom,  tut  generally  that  the  defendant  would  pay  him  ; 
and  that  the  confideration  was  that  parceret  indefinitely.  Sed  noa 
allocatur ;  for  it  ihall  be  intended  of  the  debt,  which  is  the  fub^ 
jc£la  materia ;  and  that  it  was  alleged  generally,  that  he  forbore^ 
and  did  not  (hew  how.  But  by  Doderidge  J.  iifue  (hall  not  be  taken 
whether  he  forbore^  or  not,  but  you  (hall  (hew  how  he  fued  you* 
a  Roll.  Rep.*488.  Hill.  22  Jac.  B.  R.  Gardner's  cafe. 

2.  AfTumpCt  was,  thzt  in  confideration  that  the  plaintiff  daret  diem 
Jolutionis,  the  defendant  fuper  fe  affumpfit ;  and  becaufe  lie  doth  m^ 
fay  infaBoy  that  he  had  given  day,  it  was  adjudged  that  no  fuffi- 
cient  confideration  was  alleged ;  but  if  the  confideration  were 
quod  cum  indebitatus,  &c.  the  fame  had  been  a  good  confideration 
without  any  more;  for  that  implies  a  confideration  in  itfelfi 
Godb.  13.  pi.  20.  Pafch.  24  Eliz.  B.  R.  Anon. 

3.  The  count  was,  that  W".  the  defendant^ s  brother  on  his  death- 
bed i:alled  the  defendant,  whom  he  had  made  his  executor,  and  defired 
him  to  pay  the  plaintiff^  s  debt  in  two  months  time  ;  and  thai  in  confidC' 
ration  thereof  he  promifed.     The  court  held  that  there  was  no  good 

r  ^^Q  1  confideration  fet  forth  \  for  it  is  not f aid  that  in  cofifideration  that  W. 

made  the  defendant  his  exeaitor,  &c.     3  Lc«  129.  pi.  iSl.Trin.  28 

Eliz.  C.  B.  Palmer  v.  Waddington. 

3  Lt.  91.  4*  The  count  was,    that  in  confideration  that  qu^dam  pars  do- 

pi.  131.         mus,  (ffc,  was  in  decay,  and  that  the  plaintiff  would  repair  the  fame, 

£Us.  C?B.    defendant  promifed  to  pay,  &c.  and  declared  that  eandem  partem 

Che  S.  c.  in  domus  prsedi£tas  reparavit.     It  wis  moved  that  qusedam  pars  do- 

«^^«»       .mus  was  too  general  in  the  count,  and  that  he  ought  to  have 

ter  u         fhewed  fpecially  what  part  in  certain,  as  hall,  chamber,  &c.    Sed 

non  allocatur.      2  i.e.  53.  pi.  72.   Mich.   29  Eliz.  Merry  r. 

Lewis. 

5.  AfTumpfit,  in  confideration  that  at  the  requeft  of  the  defendant 
he  would  deliver  as  nuiny  quarters  of  malt  to  J,  S*  to  his  ufe  as  he 
would  receive  or  have  before  ift  Augufl,  the  defendant  promifed  to  pay 
tales  denariorumfummas,  iffc.  before  the  f aid  ifl  day  if  Augiifl,  ana 
alleges  he  delivered  fo  many  quarters,  each  of  fuch  value.  Though  he 
doth  not  promife  any  fum  certain,  but  tales  denariorum  fum- 
mas,  without  faying  what,  yet  it  was  held  good ;  for  per  Wray, 
when  the  plaintiflT^^T/;/  the  value  of  every  quarter,  it  is  intended 
h^  ihould  pay  according  to  the«  rate.     And  judgment  for  the 

plain- 
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|)lamti£    Cro.E.  149.  pi  18.  Mich.  31  &  ^2  Eliz.  B.  R.  Ro^le 

V.  Bagfiiaw. 

6.  AiTumpfit,  for  that  in  conjideratlon  he  by  hisfervant  had  delU  Vpon 

v^edto  the  defendant  two  bills  ^300  French  crowns ,  amounting  to  "»o^»«t^« 

80  /.  to  be  received  at  Roan  in  Normandy  to  his  ufcy  the  defendant  again,  it 
promifed  to  pay  him  61  L     It  was  moved  that  there  is  no  confidera-  wasaflignei 
tion ;  for  it  appeareth  not  how  hejball  recover  themy  if  he  be  denied  ^%^^[ 
payment,  nor  that  they  were  bills  made  h  tbe  plaintijff  nor  what  bene^  it  wuwor  aU 
fit  he  may  have  by  them.     But  adjudged  in  C.  B.  to  be  a  good  con-  ttiiegtdfir 
fidcration,  and  well  alleged;  and  the  court  of  B.  R.  held  fo  too.  *'^'"'*' 
Scd  adjomatur.     Cro.  E.  155.  pi.  37.  Mich.  31  &  32  Eliz.  Per-  t^d  in  ' 
fonv.  Hickled.  tti  b\Us  tv^i 

dmt^  nort9 
^Ikm  \  and  that  it  might  be  they  were  bills  made  to  the  defendant  hlmfelf,  and  due  to  him,  and  To  no 
cbnfidention.     And  judgment  was  reverfed.     Cro.  E.  170.  pi,  7.     Hill.  32£li2.  B.  R.  Pcofon  n 
Hickbedy  S.  C  4  Le.  99.  pi.  203.  $•  C  idjoroatur. 

7.  Aflumpfiti     The  plaintiff  declares,  that  in  con/ideration  ths  Le.  173. 
defendant  fiould  ertjoy  fttch  goods,  &c.  he  would  pay  the  pzrty  251.  §|,'^'L 
The  jury  upon  non  affumpiit  found,  that  he  promifed  to  pav,  if  judgment 
he  enjoyed  fuch  goods,  &c.    and  it  was  adjudged  for  the  defend-  w*i  dayedt 
ant,  becaufe  the  plaintiflF  declared  of  an  abfolute  promife^  aiid  th^ 

]Mr  J  found  a  conditional  promife,     Cro.  E.  149;  pi.  19.  Mich.  31  & 
32  Eliz.  B.  R.  Muftard  v.  Hopper. 

8.  The  count  was,  that  in  coiifideration  the  plaintiff  i^i'iiT/wr/^ 
tfoe  defendant  pro  folutione  debiti  pradiili  pet  fpatium  unius  feptimandt 
tunc  proximefequentis  to  pay  the  debt  to  the  laid  plaintiff  modofe^ 
^uentiy  viz.  one  moiety  within  one  week  aftery  and  the  other  moiety  at 
the  etui  ofthefaidweeky  and  counted  that  he  did  forbear  by  the  fpace 
of  a  weekfc  It  was  objefted  ihat  the  confideration  was  not  fuIHcicnt, 
without  Jaying  that  he  had  forborn  for  a  week  next  following^  as  laid 
in  the  count.  Sed  non  allocatur ;  for  it  (hall  be  intended,  it 
was  alfa  objecled,  that  the  declaration  is  repugnanty  by  fetting 
forth  that  the  confideration  was  xkiz  frhearing  for  a  week,  and  that 
l>e  promifed  to  pay  within  a  week,  Sed  non  allocatur ;  for  the  week 
in  the  aflumpfit  fliaU  be  conftrued  tp  be  the  week  after  the  week 
in  the  conOderation.  1  Le.  112*  pl»  149.  Trin.  3a  Eliz.  B.  R. 
Brown  V.  Oniinacre.  ^  1 

9.  Aflumpfit,  for  that  the  defendant  was  pojfeffed  of  divers  goods 
of  the  plaintiff  Sy  and  in  confideration  the  plaintiff  would  forbear  th< 
goods  the  defendant  proiniftd  to  deliver  them  loithi/t  b  mmths.  It  was 
laid  there  was  no  confideration  ;  for  he  does  njfjcw  what  goods 
they  werfy  and  fo  uncertain.  But  per  cur.  there  needs  not  any  « 
certainty  to  be  (hewn  of  them  •,  fof  lie  is  not  to  rccovcT  the  goods 

in  fpccie,  but  damages  for  thsm.     And  adjudged  for  the  plain-   [  34<J  ] 
tiff.     Cro.  E.  367.  pi.  10.    Pafch.  37  Eliz*  B.  R.  May  v.  Al- 
varez. 

•  10.  J.  S.'  was  indebted  to  T.  the  plaintiff  in  looL  and  in  ccn^  OoW/b.146. 
ftderation  ihat  T.  would  abate  10  L  cf  the  debt,  and  forbear  the  i)Q  /.   P^-  ^^-  ^  C. 
refidue  till  MichaehnaSy  the  defendant  promifed  to  pay  the  90  /.  theny  ^^^  ^^  ' 
if  J'  S.  did  not :  and  alleged  that  he  abated  the  lol.  and  for-  appear, 
bore  the  90  L  till  Michaelmas.     It  Was  demurred ^  becaufe  bfe  did 
Vol.  L  C  c  mt 
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mtjhew  kcw  he  abated  htm  the  lo  L  fo  as  the  court  might  tote  conu» 
fance  nvhether  it  tuas  afiifficUnt  dif charge  ;  and  of  that  opinion  was 
the  whole  court.    Cro.  E.  477.  pi.  5.  Trin.  38  Eliz.  B.  R.  Thorn- 
ton v.  Kemp. 
Mo.  5}9*  II.  In  confideration  the  plaintiiF  would  relinquiih  fuch  a  fuit 

pi.  707.       the  defendant  promifed,  &c.     Aft^  judgment  for  the  plaintiff, 
si  P.*  ^o»     it  w^*  afligned  for  error,  that  the  plaintiff  ought  to  have  averred 
not  apptar.     that  the  aBion  which  he  nvas  to  dijcharge  was  aSHonabUj  which  not 
being  done  was  held  to  be  error,  and  the  judgment  reverfed  in  the 
exchequer  chamber.    Gro.  £•  561*  pL  i8r  rafch.  39  £Iiz.  Rofs 
V.  Moor.  • 

12.  AfrumpHt,  in  conf deration  he  would  permit  the  defendant  to  en-' 
joyfiich  lands  for  a  wr,  he  promifed  to  give  the  plaintif  lo  Lfir  that 

.  year ;  and  alleges  m  fadi  that  the  defendant  enjoyed  it  byhisper- 
miffion  V  but  becaufe  it  was  notjbe^ved  what  right  or  title  he  hadi^ 
the  land  to  licence  the  defendant  to  enjoy  it,  it  was  holden  there  wa& 
no  good  confideration  or  caofe  of  action*  Cro*  £.  pU  2&.  Mich. 
43  &  44  Eliz.  C.  B.  Clerk  v.  Palladie. 

13.  Aflumpiit  againft  an  executor,  y^r  that  his  teftator  was  in* 
debted  33  /.  to  the  plaintiffs  and  in  confideration  the  plaintiff  would  for" 
hear  tofue  him  till  he  the  defendant  fhould  get  execution  upon  fuch  a 
judgment,  he  prcmifed  to  pay  the  money  upon  requefl.  It  was  ob- 
jedled,  that  it  did  not  appear  the  tejlator  was  indebted^  or  that  the  dc" 
fendant  had  affds.    But  adjudged  that  the  a£tion  is  grounded  upon 

the  promife  of  the  defendant,  and  it  fliall  be  intended  that  he  was 

indebted,  otherwise  the  executor  would  not  promife*    Cro.  J* 

593.  pi.  14.  Mich.  18  Jac.  B.  R.  Davis  v.  Warner. 

Godb.  41  !•        14.  The  defendant  promifed  to  give  the  plaintiff  40  /.  to  cure  him 

pi.  41/5.        ^  tlyg  pQx  ;  however y  he  promifed  to  give  him  lo  /•  Jfor  bis  endeavour 

judgcdrthat  ^0  ^^^  ^^'^     ^^^  *^  ^^^  aft  ion  brought  for  this  10 1.  the  plamiiff 
^iintiff  nil  fet  forth  that  he  endeavoured  to  cure  hiniy  but  alleged  no  place  nvhere, 
5f{J^  P"     Upon  a  traverfe  to  the  endeavour,  and  iflue  joined,  the  plaintift' 
had  a  verdift ;    but  the  judgment  was  arreiled.     2  RoU.  Rep- 
312.  Pafch.  21  Jac.  B.  R.  Paine  ▼•  College. 
S.  c.  cited        15.  The  plaintiff  declared  upon  a  promife  to  pay  him  fuch  fees  as 
Ray  TO,  9.     fhould  be  due  to  him  as  his  aitowney  in  the  profecuting  a  fuit  for  him  is 
^^*'  C.  B*  and  fuch  money  as  hCfihould  lay  out  in  foliciting  a  fuit  for 

him  in  chancery.  Upon  non  ailumpfit  pleaded,  the  plaintiff  had 
a  verdift,  and  uf on  error  brought  the  error  alfigned  was,  that 
the  plaintiff  did  notfhew  particularly  what  fums  of  money  he  hci 
^  laid  out  for  the  defendant^  nor  to  whom  paid*  But  adjudged  tiiit  it 
was  not  heceflary  fo  to  do  ;  and  that  if  he  fliould  bring  any  other 
aftion  for  his  fees,  or  money  laid  out,  the  defemtant  might 
plead  this  recovery  in  bar.  Sty.  428.  Trin.  1654.  Banks  v. 
Prat. 

16.  A.  and  B.  agreed  to  run  a  horfc'^raccy  and  the  winner  to  have 
of  the  other  200/.  The  count  was,  whereas  the  plaintiff  had pn^ 
fuifcd  to  perform  on  his  part,  the  defendant  had  promifed  to  perform  «« 
his.  This  was  adjudged  to  be  good,  and  fufficiently  ccnaiiu 
Hard.  103.  Pafch.  1657.  in  the  uxchcquer,  Emely  v.  Falk- 
tiud(U). 

XT.  la 
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t7*  tft  connileratioa  thcplaifttj^  'WouU forbear  to  take  his  mirft 
Jw  the  monies  the  defendant  protnifed  that  he  nvould  pay.  them^  it  was 
objeded  that  the  words,  are  uncertain,   and  that  he  (Iiould  have 
iaid  (his  courfe  in  law),  and  not  generally  (his  courfe.)     But  Roll 

Ch.  J.  held  the  confideration  certainly  enough  fct  forth,  though  [  341'] 
the  Latin  be  not  very  proper;  and  judgment* for  the  plaintiiF^ 
nifi,  &c.     Sty.  264.  Pafch.  1651*  King  v.  Weeden. 

18.  Aflumpfit,  far  th2Lt  iht  plaifitljf  and  H.  were  bargaining  for  Kcb.  512. 

an  horfe^  and  the  defendant  protnifed.  that  if  thej  agreed  on  the  price  he  ^^i^^^^^fj 

would  pay  the  money ^  and  that  he  agreed  for  (o  much,  but  defend-  ibid/ 

ant  has  not  paid  it.     It  was  afligned  for  error,  that  here  was  no  6a7«pl.»o6, 

confid^ation  ;  for  it  is  not  that  he  ihould  fell  or  deliver  tlie  horfe,  \^^^^^ 

fo  the  plaintiff  hadi  no  lofs,  nor  the  defendant  any  benefit ;  but  ajhrmed. 
judgment  was  affirmed  ;  for  it  fliall  be  intended  after  a  verdict^  that 
upon  this  promife  the  horfe  was  delivered :  and  that  the  pron«fc  was 
the  uiduccment  thereto,     i  Lev.  103.  Pafch.  15  Can  2,  B.  R. 
Foftcr  V.  Holyman, 

12-  In   aflumpfit  the  plaintiff  declared,  that  in  confideration  Sjd.  413. 

that  he  had  done  the  defendant  multum  55*  gratijfimum  fervitiumy  he  cfufl'e'r 

promifed  to  pay  the  plaintiff  10  1.  and  alfo  in  confideration  that  Moor,s.  c. 

he  had  done  him  tnulta  benefoda,  he  promifed,  &c.     It  was  moved  "<*  j"'jg- 

in  anreft  of  judgment,  that  neither  of  thefe  confidei-ations  were  ^^    g^c 

fufficient,  efpecially  the  laft,'  becaufe  there  ought  to  have  beenfome  »Keb.48S. 

fervke  particularly  expreffed.     And  the  court  for  thatreafon  held  it  P*'J*'.'"^ 

merely  void,  and  judgment  quod  querens  nil  capiat,  &c.     Vent.  s.  c.  * 
27.  Pafch.  21  Car.  2.  B.  R.  Moor  v.  Lewis.  * 

20.  Affumpfit,  for  that  the  defendant  promifed  to  give  him  fo  ^^^^^  q 
much  pro  opere  fuojaffo.     It  was  moved  in  arreft  of  judgment,  that  adjudged  for 
Ticre  is  nothing  to  found  an  affumpfit  upon;    for  (opus  fadlum)  thcpiaimiff. 
may  be  any  neighbourly  kindnefs,  and  fo  the  declaration  too  ge-  Ru^^sn^'r." 
neral ;  but  adjudged  that  //  //  the  fame  as  pro  laborefuOf  which  hath  cdiins, 
been  held  good,   and  being  ii^^r  a  verdi^j  it  pall  be  intended  that  S.  c.  ad- 
fucb  hhour  as  implied  a  conftderation  was  given  in  evidence,    Sid.  425.  iordrngly.l- 

pi.  9«  Mich.  21  Car.  2.  Ruffel  v.  Collins.  iKeb.  55^. 

pi.  36.  s.c. 
adiudgei  for  the  plalnci/f.  And  the  court  fald  tbh  U  not  like  to  the  words  pro  multts  beti^dii,  which 
htt  beco  ruled  ill  and  uncertain. 

21.  In  aftion  againfl  an  heir  on  the  bond  of  his  anceflory  fetting  »  Sand.  13(5. 
forthy  that  the  defendanty  in  confideration  the  pldntiff  would  forbear  c^J^dingty.— 
to  fue  for  ftich  a  titncy  promifed  to  pay  Wxm  \   the  plaintiff  ought  to  sce  tit. 
foew  that  the  amejlor  was  boundy  or  ocherwifo  he  cannot  have  judg-  H^'^  ^^'j} 

mcnt;    and  it  ihall  not  be  intended  after  a  verdift.     Vent.  159.  {^•g'nJ  "* 
Mich.  23  Car.  2.  B.  R.  Barber  v.  Fox.  the  c. 

22*  Cafe,  &c.  for  that  the  plaintiff  pretended  a  title  to  certain 
goods  in  the  poffeffion  of  S.  P.  and  claimed  them  to  be  hisowfiy  and  /«- 
tending  to  remn*e  thcm^  the  defendant^  in  conftderation  that  the  plain- 
tiff  ivould  fufer  them  to  continue  there y  promifed  to  fee  themfortly- 
comingy  and  not  imbezzled,  &c.  It  was  objected  that  here  was 
no  good  confideration,  becaufe  the  plaintiff  did  not  fet  forth  any 
property  in  the  goods,  but  only  that  he  pretended  to,  and  claimed^ 
them  as  his  own.     bed  non  allocaiur  j  for  after  a  verditl  it  fliall 

C  c  a  be. 
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be  intended  that  he  proved  that  they  were  his  own.     Vent.  ItU 

Fafch*  24  Car.  2.  B.  R.  Evans's  cafe. 
skin.  409.  23.  In  affumpfit,  the  error  aifigned  was^  that  it  was  firo  opert 
©1.  4.  Heb-  ^  lahore.  %mthout  /beiving  what.  Sed  non  allocatur  j  for  it  is 
horp,  s.  c.  enough  to  ihew  that  it  was  upon  a  fimple  contract  upon  which 
Exception  this  afTumpiit  caniarife  j  and  the  court  will  not  intend  it  to  be  an 
l^tZ^'iox  ^"^g^^  confideration.  12  Mod.  50.  HiU.  5  W.  &  M.  Hibbord 
op«re*&        and  Coulthrop. 

Uborc  is  a 

matter  which  is  not  debt  founded  opon  a  fpecialty.^   ■        Carth»  276t  S.  C*    and  judgment  aT- 

6rmed. 

i  34^  ]   (Z.  4)  Declaration  in  Indebitatus  AfTumpfit-     Not 

faying  how  much  for  each,  or  for  what* 


I.  tN  cafe  on  an  indebitatus  exiftit  of  an  afTumpfit,  the  plain- 
^  tiff  demurred  becaufe  it  was  not  Jhe'wn  hwu^  and  for  what 

-»•  ?  "Tf.f  All*  11  <••• 


Koy.T46.  in 
S.  C.  fays 

judged  in'  '^'''^'•f  ^^  ^^^  indebted.  And  the  court  were  clearly  of  opinion 
Mich.  7  againft  the  plaintiff  without  argument*  Noy  146.  Hill.  5  Jac. 
Tac.  B.  R.   Tyrwhite  v.  Kinafton. 

IV£KST   V.  ' 

IngraMi  that  he  ought  to  fhew  how  he  becamfe  indebted*  tiz.  for  mercbandixes,  or  for  ready  moner. 
■  An  affumpjit  to  pay  a  iumfro  d'nterjis  mercimmiis  verulitis,  is  good,  without  mentwMg  tbepdrtku" 
Ur  toare  in  the  declaration ;  6ut  an  ifidebitatus  affumpjit  is  hot  good^  without  fomt  generad  or  fpeciai  en- 
jUirrtfrioif  jnm/ionr^  in  the  declaration.     Jenk.  196.  pi.  3. 

Error  on  a  judgment  in  indebitatus  aliumpfit  for  fo  much  money  due  and  unpaid,  and  ccrerfed,  be- 
caufe xunjaid  11  fn  what  account.  Show.  547.  Pafch.  4  W.  &  M.  Porter  t.  James.  S.  P.  For 
if  it  is  for  rmtf  or  by  fpccialty^  or  by  record^  a  generjl  afTumpfit  lies  not.  But  if  it  had  been,  that  beirg 
indebted /or  dvvtn  wares  JJd,  or  the  like  contradl,  it  liad  been  well  enough.  'Cro.  J.  206.  pi.  z. 
Pafch.  6  Jac.  B.  R.  affirmed  in  error  in  cam.  fcacc.  Woodford  v.  Deacon.-^The  difiemcehj  what 
it  is  tbt  ground  of  the  a^ictt,  and  where  it  is  on^y  ifiductmeKt  to  the  action.     In  the  laft  cafe  it  is  good 

without  ihewing  now.     Cro.  J.  548.  Auftinv.  Bcwicy. Jenk.  330.  pi.  59*  S.  C— Cro.  J. 

^13.  Buckingham  V.  Coflerdine.— Cro.  J.642.  Mayor  v.  Harre. 

Ydy.  175.         2.  Aflumpfit,  for  that  he  was  indebted  in  40  /.  fcr  diverfefunis^ 
s!  p!  does    ^^^^y  ^^  ^^^  ^«'"'>  and  for  divers  wares  before  had,  and  for  certain. 
not  appear,    fonts  of  money  to  A.  ad  Utfiantiam  defendentis  paid  for  the  debt  of  the 
defendant i  he  promifed  to  pay^  &c.     It  was  moved  that  it  wf  being 
fhewn  how  much  he  was  indebted  for  each  caufcy  is  too  general.    Scd 
non  allocatur ;  for  that  is  not  material,  it  being  that  he  was  in- 
debted* fo  much  in  toto.     Cro.  J.  245,  pi.  3.  Trin.  8  Jac.  B.  R. 
Rooke  V.  Rooke. 
Jenk.  291.         3,  AfTumpfit^r  that  the  defendant  was  indebted  to  the  pledntiff  in 
S.  C\  ^d-^*  3^^'  ^'^^  defendant y  in  confideration  that  the  plaintiff"  had  given  dajU 
judged  for      thc  defendant  for  6  weeksy  did  ajfume  to  payy  &C.  this  is  a  good  dc- 
iheplainti^  claration,  without  fhewing for  what  the  defendant  was  indebted  i  itst 

ih  error!  ^^  ^^^  ^^  "^^  ^^  queftiun.  But  where  the  debt  in  itfelf  is  the  onlj 
confideration  of  the  promife,  it  mufl  appear  to  the  court }  but  here 
the  forbearance  makes  the  cofftderationy  and  the  debt  is  allowed  in 
the  promife  being  a£tual,  and  alfo  found  by  implication  in 
the  verdi^.  Hob.  18.  pL  3a.  Mich.  9  Jac.  WooUafton  r. 
Webb. 

Hob.  ?s.  ^^  ^^  ^j^(l  jj^  account  together  for  reckonings  betweefi  tbemy  B.  it 

Trin,  0  J4c#  found  indebted  1 00  /.  to  A.  and  upon  this  B.  affumes  to  pay  it  to  A. 

tt 


aftionjf  [of  Affumpfit.]  34^ 

mt  a  certain  day^  and  does  not  pay  it;  upon  this  A.  brings  an  af-  BHoQeyr. 

fumpfit.    The  defendant  pleads  non  aJfumpftU     It  is  found  for  the  T*  p"***? 

plaintiiFj  he  has  judgment,  and  affirmed  in  error';  for  the  account  tlrot  ^^ 

confefles  the  debt,    and  the  verdift  alfo  proves  it.     Jenk.  297.  figned  wu, 

pi.  CO.  *>««»fe  »t 

*      "^  WAS  not 

fiftvnf«r  what  the  tmnty  upon  tbefaid  account  was  due,  whether  for  money  received  or  lent,  or  for  wares 
bought  and  fold. 

AiTumpfit,  fbr  thit  upm  hjlmul  ccmputaveruntf  the  i'fendant  was  found  indebted  to  the  plmntiffm  26/. 
and  in  conJSdtratten  thereof  promifed  to  pay,  5ec.  without fpectfjing  the  particlar  matters  and  cauj'es*  Per 
cot.  cur.  in  regard  the  account  may  be  for  divers  matters  and  caufes,  and  feveral  matters  may  be  in- 
daded  therein  which  in  pedecompoti  are  reduced  to  a  certain  fum,  it  is  a  fufficient  ground  to  maintain 
alTampfit  thereupon;  and  judgment  for  the  plaintii):'.  Cro.  C.  116.  pi.  9*  'frin.  4  Car.  B.  R.  Homes 
T.  SaviU— ^Het.  106.  Trin.  4  Car.  Hoim:>  v.  Chenie,  S.  C.  adjornatur.  -Ibid.  113.  S.  C.  ad- 

judged fur  the  plaintiff.— Litt.  Rep.  14S.  S.  C.  but  adjornatur  to  fearch  precedents.  Palm. 

441,  442.  Trin.  2  Car.  Goodwin  v.  Willoughby,  S.  P.  Lat.  141,    242.  S.  C*  ft  S.  P.— — 

J»oph.  177,  S.  C.  Se  S.  P Noy  8i.  S.  C.  Sc  S.  P. 

5.  Debt  will  not  lie  upon  a  general  indeb.  aff,  tuithout  Jbekving 
the  particulars^  by  reafon  of  the  inconvenience  which  might  fol- 
low by  forcing  the  defendant  to  be  ready  to  give  anfwer  to  the 
plaintiff  to  the  generality,  and  therefore  the  aftion  ihould  be  fpe-  [  343  ] 
cial  for  the  particular  things.     Godb.   186.  pL  268.  Pafch.  10 

Jap.  C.  B.  Gray's-Inn-Bakers  v.  Occould, 

6.  Affumpfit,  for  that  the  defendant,  in  confideration  he  was  Ro".  Rep. 
indebted  to  the  plaintiff  in   io\.  for  agijltnent  of  beajis,  and  for  BJinJge/v. 
noheat  and  other  wares  by  him  had  and  received^  promifed  to  pay,  &c.  Gardiner, 
After  judgment  for  the  plaintiff  it  was  affigncd  for  error,  that  no  ?•  c.  and 
certain  caufe  was  qffigned  of  the  debt ;  but  judgment  was  affirmed  ;  iffif^^L, 
for  though  it  be  not  fufHcient  to  fay  generally  that  he  was  indebted,  omnes.  But 
becaufe  it  might  be  for  rents  upon  leafes,   or  debts  upon  fpecial-  Tanficidfaid 
tics,  yet   this  is  certain  enough ;  for  as  well  the  wares  as  the  declaration 
pafhiring  and  wheat  are  perfonal  things,  for  which  affumpfit  may  had  been 

'  lie,  and  may  be  turned  into  damages,  and  requires  not  fo  much  P''^,  diva-fit 
certainty  as  if  it  were  an  a£^ion  of  debt  upon  the  very  contraft.  he'thought 
Hob.  5.  Trin.  10  Jac.  in  the  exchequer-chamber.     Gardiner  v.   itwouUnot 

pi.  2*  Paf^h.  16  Car.  2.  B.  R.  Cooke  v.  Samburne, 

7.  Affumpfit,  for  that  7.  S.  being  indebted  to  the  plaintiff ^for  which  ^^o"-  Rep: 
he  ptirpofed  tofue  him.     The  defendant  in  cotiftderation  he  tbould forbear  I!  c.^' The 
fw  a  reafonable  time^  promifed  to  pay  the  di^tif  J.  S,  did  not;  here,  aaioi*  was 
though  it  is  notfoewed  how  J,  S,  came  to  be  indebted  to  the  plaintiffs  nor  *>ro«ght 
nvhat  certain  time  he  did  forbear  ^  yet  the  declaration  was  good  j  for  cutor^foIV 
by  requefling  forbearance  he  took  fpecial  notice  of  the  debt  what  debt  due 

it  w^,  and  the  court  fhall  determine  what  is  a  reafonable  time,  ^^^  ^*» 

and  the  plaintiff  having  forbore  8  years  is  a  reafonable  time;  and  ^/-hTpro- 

judgment  for  the  plaintiff.     3  Bulfl.  206.  Trin.  14  Jac.  Lingen  mifedpay- 

•y.  Brougjuon.  ^^^ 

would  forbear  a  reafonable  time,  and  judgment  accordingly  for  the  plaintiff.  ■         Mo.  853.pl.  1167. 
S.  C.  adjudged  for  the  plaincitl*. 

8.  Cafe,  for  that  B.  indebitatits  fnit  to  him  in  fo  much,  and  he   Cro.  j.  396, 
|ud  arrefled  B.  and  in  confideration  the  plaintiff  at  C.'s  requcft   ^he^  ▼. 
wopjd  difcontinue  tliis  fuit,  he  woi^ld  pay  the  debt ;  but  did  not  Fuller,  s.c. 
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agreed  by  Jhrtx)  the  catijc  of  the  debt.  Coke  Ch.  J.  thought  it  well  enough  in 
**•'  ^^^vf*  ^^^  ^^i'^y  becaufe  the  aEl'wn  u  grounded  on  a  collateral prsmife^  and 
caufc  ihc  ^'^^  indcb.  cxiftit  is  an  inducement  only  j  quod  fuit  conceiTum  per 
dcbtiscoU  Crooke.  Roll.  Rep.  379.  pi.  37.  Pafch.  14  Jac,  B.  R.  Thornc 
hter«nv  due  Y.  Fuller. 

by  snother, 

rliough  it  is  true  that  a^ainft  the  party  Kimfelf  an  aflumpfit  lies  not  upon  a  general  allegadon»  xpod  in- 
dcb. aflumpfit,  without  iliewing  how  he  was  indebted,  via.  for  wares  Ibid,  or  money  lenty  or  fuch 
good  oatiic*— Jcnk.  337.  pi.  3a*  S.'C.A  S«  P. 

9.  In  aflumpfit,  for  that  the  defendant  was  indebted  to  him  in  20/. 
in  conff deration  whereof  he  promifed  to pay^^  &c.  Aft^  verdicl  and 
judgment  for  the  plaintiiff'  it  was  reverfed  nifi,  &c.  becaufe  the 
caufe  of  the  debt  and  affum^tt  were  not  fiewn  \  but  it  was  Ufged 
that  it  might  be  otherwife  if  the  promife  had  been  to  pay  on  a 
certain  day ;  for  thereby  it  is  agreed  that  there  is  fuch  a  debt, 
and  the  certainty  of  the  day  of  payment  is  confideration  fufficient ; 
to  which  divcrfity  Chamberlaine  agreed.  Palm,  171.  Pafch.  19 
Jac.  B,  R-  Barker  v.  Barker. 

I  o.  Aflumpfit,  for  that  the  defendant  was  indebted  to  him  4c  /. 
tsf  ftc  indebitatus  exiflens  in  confideratione  inde  affumpftt  folvere  upon 
requeft.  The  plaintiff  did  notfhew  for  wl^at  caufe  he  was  indebtedj 
fo  as  the  defendant  knew  not  what  to  anfwer>  and  therefore 
the  declaration  was  holden  not  good,  and  it  is  not  a  promife  in 
CiMifideration  of  forbearance,  or  a  fpecial  promife.  Adjudged 
for  the  defendant.  Cro.  J.  642.  pi.  I.  Mich.. 20  Jac.  B. R. 
Mayor  v.  Harre. 
C  344  ]  ^''  Aflumpfit.  ^od  cum  indebitatus  fuit  to  htm  in  i^L  mam" 
Cderation  thereof  the  defendant  promifed  to  pay  it ;  it  was  moved 
that  this  general  indeb.  afl.  is  not  good  without  fi'ewing  fir  what 
caufe ;  and  it  was  agreed  on  the  other  fide  that  the  declaratioD 
had  not  been  good  if  the  defendant  had  demurred  to  it ;  but 
h^y'xwg  pleaded  non  affumpfit^  and  found  agaxnfthim,  it  Qiall  bei»- 
tended  that  he  affumed  for  fuch  a  debt  as  lies  in  ajfum^t*  But  many 
precedents  being  alleged  on  both  fides,  it  was  ordered  that  they 
be  fcarched ;  and  mean  time  curia  advifare  vult.  Cro.  C.  6. 
pi.  2.  Pafch.  I  Car.  C.  B.  Holme  v.  Lucas. 

12.  Aflumpfit,  for  that  in  confideration   the  defendant  was  in^ 
debtcd  I0  hitn  in  7  /.  he  promifed  to  pay  it.     Rcfolved  the  declaratioa 
was  not  good,  becaufe  he  doth  notfhenv  any  caufe  of  the  iWf,  via. 
by  bond  or  otker^vife ;  arid  though  it  be  found  againft  the  defend- 
ant upon  non-aflumpfit,  yet  the  declaration  being  ill,  the  verdiS 
,      doth  not  help  it.    Adjudged  for  the  defendant.    Cro.  C.  31  ..pi-  2« 
Pafch.  2  Car.  C.  B.  Voitcr  v.  Smith. 
•  Lat.2T9«         I3»  If  ont  prowifes  to  pay  a  debt  in  confideration  of  the  debt  etify, 
Mich.  3        there  the  particular  catfe  of  the  debt  mufl  be  fbewn  ;    but  other- 
V.  Guntw^'  w^  it  is,  if  the  plaint'^  declares  that  the  defendant  indebitatus  of- 
>.ctms  to  be   f*^^^pf^  folvere^    in  corf  deration  of  forbearance  of  fuit  or  payment^ 
^-  ^«  tliere  the  particular  debt  need  not  be  ihcwn,  but  it  is  good.  Aig. 

And  this  difference  was  agreed  by  Germin,  and  he  cited  •  FoT- 
TLR  AND  CoNric's  CASE.  Adjudged  that  indebitatus  aflumpfit 
folvere  in  confider;;tion  of  forbearance,  is  goodi   for  thcfc  tlie 

debt 
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4ebt  is  onljr  iaducement,  and  the  ground  of  the  z&ion  is  the  for* 

bearance.    Palm«  561.  Trin.  4  Car.  6.  R. 

14.  AiTumpGt,  &c.  for  that  the  defendant  ivas  indebted  to  him  in  sKeb.  ^75, 

20  /.  pr$prieniio  on  a  policy  of/^tirance^  Sic,   and  upon  a  demurrer  ^  9»  P«a- 
to  the  declaration  it  was  objedled,  that  the  plaintifTbught  to Jheto  Fouk^s.C. 
tf  certain  cenfideration  ^vhat  tie  premium  was,  9r  how  it  became  due,  adjudged  f«r 
Scd  non  allocatur  \  for  it  is  as  good  as  an  indebitatus  afiumpfit  ^^  ^1^"  " 
pro  quodam  fakrio,  which  has  been  adjudged  good.     2  Ijev. 
<S3*  27  Car.  x,  B-  R.  Fowk  v.  PinfacL 


(Z.  5)  Declaration  m  Indebitatus  Aflumpfit«     Tog 

general,  &c, 

I.  T>     Being  indebted  to  the  plaifrtiff  in  32  L  end  arrejitd  C-  the  R<**  R«P- 
'-"•    defendant  in  confideration  that  the  plaintif  at  his  reqtteff  ad-  |^^*  ^\^^* 
tunc  is^  ibidemy  nvould  dejijl  from  further  pr^ecuting  the  fuit  againfl  B,  s!  P.*  does 
zindivouid  remit  to  him  his  cofts^  promifed  to  pay  thatfum  at  Michaehnas  ^^^  appear. 
nexti  or  then  to  give  fecuritj  to  pay  the  fame  in  6  months,  and  the  IT7     /  gi 
plaintiff  had  forboru  to  profecute,  and  the  defendant  had  not  s.  c.  ^ 
jpaid  it  nor  given  fecarit^  5    exceptions  taken  to  the  declaration  ^-  ^:  ^' 
becaufe  the  coniiderationi  ajenfit  to*  contehtus  fuit  t^ forbear,  is  no  *^^'"*^** 
fufficient  confideration,   for  he  may  forbear  one  cfay  and  profe- 
cute  the  next,  fed  non  allocatur ;    for  //  is  an  ab/i/tOf forbearance 
^  profecution  that  is  implied  in  the  tvords.     It  was  adjudged  for  the 
phintifF,  and  that  judgment  affirmed.     Cro.  J.  396.  pi.  2.  Pafch. 
14  Jac.  B-  R,  Thome  v.  Fuller. 

2.  Cafe  for  that  the  defendant  was  taken  in  execution  upon  a  ca^ 
fa.  de  debito  &  damnis  unde  convi£lus  fiiiflet,  and  promifed  the 
plaintiff  that  tf  be  wotdd  cofifent  thai  the  fberiff  fhouJd  Ut  him  go  at 
darge% Hvottld pay,  &c.  and  fhews  that  he  consented,  ice  It  was 
objefted  that  the  declaration  did  not  fbew  in  ^vhat  coul-'t  or  in  wfxU 
aition  the  convi^ion  vfos  ,•    for  it  might  be  in  fuch  a  court,  or  ac-     \ 

tion  where  a  ca.  fa,  would  iK>t  lie.  But  adjudged  for  the  plaintiff;  jj  ^Ar  J 
for  by  Doderidge,  it  is  the  confent  to  let  him  go  at  large  which  is 
the  cofifideration  of  this  a£tion,  and  the  convi^ion  is  only  an  in- 
ducement to  it ;  and  Whitlock  J.  faid  there  was  difference  be- 
tween debt  and  a^ion  on  the  cafe.  2  RolL  Rep,  495.  Hill.  22 
Jac.  B.  R.  Cole  v.  Routh. 

3.  Indebitatus  affumpfit  pro  diverts  rebus  l^  mercimoniis*  Ad- 
judged tliat  (rebus)  is  well  enough.  Jud'  pro  quer.  Freem. 
Rep.  357.-pU  451.  Mich,  1673*     Okington  v.  Tompfon. 

4.  Indebl  afiumpfit  for  phyficf  wares,  ice  provided  and  delivered 
for  the  daughter  of  the  defendant,  and  at  his  requefi.     It  was  moved       • 

in  arreit  of  judgment  thac  this  was  a  collateral  promife  and  fo  no 
debt,  and  confequently  the  declaration  fhould  be  fpecial ;  but  ad- 
judged well  enough,  the  phyfic  being  provided  and  delivered  for 
and  not  to  the  daughter,  which  after  verdift  fhall  be  intended  to  be 
delivered  to  the  father  for  his  daughter.  Raym.67.  HilU  14  &  15 
Car»  Z»  B.  K.    Stonehoufe  v.  Bodviile. 

C  c  4         '  ,  5.  Indeb; 
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The  rcpor-  j.  Jndcb.  zK.for  tithes  without  Jbewlng  a  J^cial conttaB  was  held 

nota*^thc  g^^^  ^ft^^  vtrd'iB  becaufe  the  jury  have  found  it,  and  a  fpecfal  con* 

^ecUracion  tra£i:  fhall  be  intended.     Sid.  223.  pL  11.  Mich.  16  Car.  2.  B.  R. 

was  for  Wright.  V.  Berle. 

tithe.  ^ 

with  faying  deUberat*  or  UAA^  aad  yet  it  was  hdd  cpod,  9*  yi4ehitatut  pro  cqoo ;  fisr  ^pro)  Implies  a 

iak.    Ibid. 

S.  P.  admit-  ($,  In  a£i{on  on  the  cafe  on  aflumpfit  a  general  indelkatus  is  not 
•n^cSTof  ^  g^^  >  *s  )M^'it  it  was  laid  for  20 1.  in  confideration  de  nnfimilifum- 
Gardiner  ▼.  ma  antehinc  debit,  fs^  infoluf  &c*  and  verdi£l  for  the  plaintiflF;  but 
Bdlingbam.  judgment  arrefted,  becaufc  the  declaration  ^^wj  #10/ ^ovt; «/ fwv 

dtie^   and  it  might  be  by  fpecialty.     Axkl  then  cafe  lies  not. 

Sid.  182.  Pafch.  16  Car.  2.  B,  R.  Cook  v.  Sanibum. 

7.  Indebitatusy^f  goods  had  from  plaintiff,  without  fiyifigfiU^ 

and  that  moved  for  exception,  but  over-ruled ;  for  per  HoJt  it 

would  lie  for  rent  or  bond.     12  Mod.  308.  Mich.  |i  W.  3, 
herar.  Lev.  Moify's  cafe. 

lAi.  Mich. 

)6  C^.  2.  B.  R.  Wright  v.  Beale. 


Indeb.  wff. 
for  goods 
impliet  vm- 
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8.  Plaintiff  declared  for  goqds  and  merchandises  to  the  i^endant 
feir  eundem  the  plaintijf  before  that  ivaitfold  and  delivered^  i^c,  and 
did  not  fay  the  goods  of  the  plaintiff*  But  the  court  was  of  opinion 
that  the  word  indebitatus  did  nectjfarilj  import  that  they  were  the 
goods  of  the  plain tiflf.  Arg.  10  Mod.  331.  cites  Trin.  12  Ann, 
B.  R.  Hicks  &  Cockum. 

.  9.  Plaintiff  counted  that  the  defendant  was  indebted  to  Mm  10  A 
for  the  ufe  of  a  coach'horfe  of  the  plqintiffs,,  delvnered  by  him  to  the  ii^ 
fendant.  It  was  objefled  that  this  delivery  did  not  neceflarily  im- 
port a  debt  \  (or  poi&bly  the  defendant  might  be  to  pay  nothing 
for  the  ufe  of  him ;  but  the  court  were  of  opinion,  that  fuch  a  de- 
livery muft  be  intended-  as  did  create  a  debt.  Arg.  10  Mod*  331^ 
cites  \\  as  Trip,  i  Geo.  Athorpe  v.  Jones. 
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{Z.  6)      Declaration  in  Indebitatus  AflumpCt  for  ^Cn.*) 
Money  received  to  the  Plaintiff's  Ufe. 


t.    A  Sfumpfit  in  conjtderatlon  the  defendant  had  received  24/.  rf  RoH.  Rep, 
*^  feveral  perfons  to  the  plaintiffs  ufe^  hepromifed  to  pay  it  onfuch  a  |^Jj^j^" ' ' 
day ;  it  was  moved  in  arreft  of  judgment  that  the  declaration  was  ham  an/ 
ill,  becaufe  it  is  not  ^xprejly  alleged  of  what  per/ins  he  received  the  Lambert  t. 
money  5  but  adjudged  good  becaufe  it  is  a  confideration  executed,  s.*c?^iS 
and   fo   not  traverfable.     Moor  854-  pi.  1198.  Trin.   14  Jac.  s.p.'accor- 
B,  R.     Babineton  v.  Lambert  ^m^y  ^ 

^  Coke  and 

Haoghton ;  and  judgment  for  the  plaintiC 

2-  Indeb.  aff,  declare4  for  50 !•  received  of  the  plaintiflF  hy  the  aKcb.  615. 
hands  of  one  T.  B,  by  the  appointment  and  to  the  ufe  of  the  defendafii.  \^^  juj 
And  becaufe  it  might  be  money  lent  which  defendant  received  to  ment  af. 
Jiis  own  ufe,  though  he  was  to  make  good  the  value  to  the  plain-  ^med« 
tiiF,  the  court  will  prefume  (it  being  after  verdi£l)  that  it  appeared 
To  to  the  jury  at  the  trial.     Mod,  42.  Hill.  21  &  22  Car.  2.  B.  R. 
jNofworthy  v.  Wildman. 

3.  Indeb.  aif.  was  brought  hy  the  afjignee  of  commiffioners  of  hank" 
rupts  of  one  L^for  money  received  to  the  plaintiiPs  ufe.  It  was  held 
on  the  trial  that  the  declaration  ought  to  htfpedal^  it  having  been 
received  to  the  l)ankrupt's  ufe.  2  Show.  238.  pi.  236.  Mich«  34 
^an  2.  B.  R.    Middleton  v.  Whitehead, 
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(Z.  7)  Declaradon  ia  Affumpfit.   Quantum  Meruit 

I.    A     Promifcd  to  pay  for  his  board  fo  much  as  (hodct  be  rca- 

-^  •    fonable.     The  plaintiff  alleged  a  demand^  hut  not  of  any 

fum  certain^  nor  gave  any  notice^  yet  it  was  good  enough.     Roll. 

ftcp.  7S6.  in  pi.  2.  cited  as  adjudged  in  B.  R.   Muq-cy  v.  Egliftoiu 

2.  One  who  profefl'ed  phyfick  and  chirurgery  brought  an  adion 
upon  the  cafe,  ;ind  declared  upon  a  piomife  of  the  defendant  to 
giMC  him^tantum  quantum  mereret  for.  his  labour  and  coun&I  ia 
and  about  the  curing  of  him  tfafijiulay,  and  fets  forth  the  particulars 
how  ajid  in  what  manner y  and  when  he  cured  him  of  it,  and  thai  he 
deferved  looL  It  was  adjudged  tliat  the  declaration  that  meruit 
100  /.  was  good,  and  the  a£^ion  did  well  lie  for  it.  Cro.  J.  pL  4, 
Pafch.  13  Jac.  B.  A.    ^epherd  v.  Edwards. 

3.  In  cafe  the  plaintiff  counted  that  at  the  rgqmft  of  the  defendant 
he  hady  &c.  and  the  defendant  promifed  to  pay  him  for  them  quantum 
ea  bona  feparaiia  valerenty  and  averred  that  they*  were  all  ^oorih  Jo 
much,  occ.  without  fbewing  the  value  of  each  partindar  parcel  \  and 
hel^  well  .enough,  becaufc  damages  only  arc  to  be  Tecorered  in 
this  a<gtion  5  J>ut  per  Doderidge,  it  would  be  otherwife  in  detinue. 
%  Roll.  Rep.  96.  Trin.  17  Jac.  B.  R.    Sir  John  Sanders'^  cafe. 

4*  Alfo  the.plaintiff /&rw<f^  that  among  other  things  be  made  for 
the  defendant  a  cloak  luted  ninth  velvety  but  did  notfhewof  tuhatiuf 
the  eloak  was,  viz.  whether  a  cloth  clokc,  or  velvet,  or  filk,  &e. 
for  it  might  be  a  paper  cloke ;  fed  noii  allocatur.  2  Roll.  Rep. 
99.  Trin.  V]  Jac.B.  R.  Sir  John  Sanders's  cafe. 
C  347  '  ]  5-  Affumpfit  for  that  plaintiff  was  poffeffed  of  lands  in  M.for  di^ 
verfe  yearSy  of  the  leafe  of  .J.  S.  and  that  there  was  a  comsmtmcatiw 
hetnvixt  A.  and  W.  the  defendant  fir  his  eflate  and  interefiy  W.  in 
conftderation  the  plaintiff  would  procure  the  f aid  J.  S.  to  licence  A.  to 
afftgn  his  leafe  and  intei'efl  to  him  promifed  to  pay  all  his  cbargesy  anu 
fo  much  as  he  deferved  for  the  obtaining  thereof y  not  exceeding  4^  s. 
and  alleged  that  he  procured  J.  S.  to  grant  the  licence,  and  that  he 
deferved  20  s.  It  was  obje£led  that  the  promife  was  uncertain,  to 
pay  quantum  meruit,  for  it  cannot  appear  what  he  deferved ;  but 
the  pourt  held  it  good  and  certain  enough,  and  he  fliail  make  a 
demand  what  he  deferved,  and  if  he  demands  too  much,  the  jury 
Ihall  abridge  it  according  to  their  difcretion.  Adjudged  m  C.  B. 
and  judgment  affirmed.  Cro.  J.  618.  pi.  3.  Mich,  ig  Jac.  B.  R. 
HaU  V.  Walland. 

6.  Cafe  for  that  the  defendant  being  a  coachmany  did  by  carelefs 
driving  his  coach  break  a  pipe  of  wine  of  the  plaintiff* s  which  lay  in  the 
flreet^  fo  that  much  wine  run  out  and  was  lofty  and  the  defendant  bring 
arrefiedfor  it  promifed  that  if  he  would  forbear  to  fue  him  he  would  pay 
him  as  much  as  he  was  damnified;  it  was  moved  in  arreft  of  judg- 
ment, becaufe  the  plaintiff  had  not  averred  how  much  the  Kvine  was 
worth  which  wasfpilty  and  fo  he  could  not  tell  what  fatisfa£Hon  to 
make,  neither  did  he  allege  that  he  required  the  defendant  to  make 
fatisfailion  j  but  per  Glyn  Ch.  J.  both  parties  faw  the  wine,  and 

the 
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the  defendant  is  bound  to  take  notice  of  the  damage  without  he* 
ing  given  by  the  plaintiff,  and  the  jury  have  made  it  certain. 
A^  judgment  ibr  the  plaintiff!  Sty.  458.  Trin.  1655.  Fowke 
V.  Prefect. 

7.  Ailumpfity  fir  that  the  plaintiff  at  the  defendants  requefi^  had  S.  C  cited 
mended  fuch  a  boat^  and  divers  other  boats  for  him,  he  promifed  to  pay  ^'^'  ^^^'^ 
Urn  for  his  labour  and  charges  tantum  quantum  meruit;  and  averred 

that  he  defe'rved  30 1.  It  was  moved  in  arreft  of  judgment,  be- 
caufe  he  alleged  that  he  amended  divers  boats,  andfhews  not  what  $ 
fo  that  by  fuch  uncertainty  the  defendant  could  not  know  how 
much  to  pay.  Butrefolved  that  the  defendant  might  take  notice 
himfclf  how  many  bojiti  he  deCred  to  have  repaired.  Cro.  C 
573-  pi-   14*    Hill.  rjCar.  B.  R.  Canway  v.  Aldwyn. 

8.  A  quantum  meruit  fetting  forth  that  he  had  provided  diverfa  ^Keb.  Sio. 
veftimenta  i2f  omnia  materialiaadindefpe^nf  was  held  good  without  ^'  9;  Mich, 
fhewing  the  certainty  of  the  things  provided,  for  which  he  de-  b^r.^mU 
mands  recompeBcc     a  Saund.  373.  Trin.  aa  Car.  a.  Tate  v.  ju4ge«ifor 
Ixwcn.  thcpwtiff. 

9.  Quantum  meruit  for  wares  fold,  alleging  notice  of  the  value, 
tut  did  notfaj  vfhere,  to  which  the  defendant  demurred  ;  and  per 
cur.  the  nouce  is  not  traverfable,  for  he  that  buyeth  muft  know 
die  value,  and  nay  tender  fo  much  as  he  thinks  it  is,  and  to 
go  on  for  the  rell ;  and  judgment  for  the  plaintiff  in  Vmp 
caufes.  3  Kfib.  610.  pi.  63.  Hill.  27  &  28  Car.  2.  B.  R.  Lomax 
v.BoyL  • 

10.  Aflumpfit,  for  that  in  confideration  he  had  found  the  defend"  jz  Mai. 
0nt  fisfficient  meat,  drink,  ^q.  far  divers  months  lafi  pafl,  he  pro^  434*,  S.C. 
mifed  to  pay  him  as  much  as  he  deferved,  &c.  It  was  moved  in  arreft  j^*  y^\^^ 
of  judgment,  that  the  declaration  was  ihort  and  uncertain  as  to  the  after  ver. 
time  or  number  of  months ;  but  adjudged  that  the  uncertainty  as  £  f^^'  ^^ 
the  time  can  do  no  more  hurt  t])an  the  uncertainty  as  to  thethings,  for^"^ 
which  has  been  often  adjudged  not  to  vitiate }  and  that  it  is  fufH-  plaintiffs 
cient  to  aver  how  much  he  deferved.     2  Salk.  557.  pi.  i.  Mich. 

12  W.  3.  B.  R.  Snow  V.  Firebrafs. 

1 1.  When  a  quantum  meruit  and  indebitatus  is  brought  for  the 
fame  thing,  you  muft  aver  the  fame  perfon  to  be  dilFerent  pet- 
fons,  and  multiply  that  fame  perfon  as  often,as  you  multiply  your 
declaration ;  per  Holt  Ch.  J.  7  Mod.  149.  Hill,  x  Ann.  fi.  R. 
Hart  Vp  Longficld. 


345  aaiOU^  [of  Aflumpfit.] 


(Z,  8)  AlTumpfit.  Declaration.  Averment  of  Perform- 
ance of  the  Confideration. 


■J' 


ainTji'^   by  Egcrton  folicitor-general,  aa  a  dift'erenge  taken  by  the  juftices  ia 


S.  the  pi  A intitf  counted  that  A.  was  htdehtedio  hhn  In  303 /L 

and  that  15.  the  defendant^  in  ccnftderation  that  J.  5.  ivould 

•    take  B*s  own  boiid'wttkout  Jhrctyy  andnot  fue  it  till  Michaelmas^  and 

forbear  the  money  in  the  tnean  time^protnifedto  pay  it.  After verdicl  an 

exception  was  taken,    that  the  confideration  loasnot  alUgedto  beper^ 

formed  on  the  plah:Off^s part  \  and  the  court  being  of  that  opinion 

judgment    was    llaid.      DaL  94.    pi.   17V    15   Eliz.  Rogers  v. 

Snow. 

A/rumpiU,         2.  When  la  a  declaration  in  an  aflion  on  thecafej  two  or  mere 

^'m^^lutho^  cctfideraiions  are  laid^  and  are  not  ccliaieraly  but  purfuant  ^  as  tf  I 

rixedtoput    owc  you  ioq\.  and  L  fay,  th-aX.  in  confderation  that  I  owe  fou  100 /• 

U  fiut  a       ^fij^  if^  conftderation  that  you  f hall  give  me   10/.  I  projnife  to  pay  tenia 

1600I  given  y^^  thefaid  loo/.  which  I  owe  you ;  if  you  bring  an  aftion  upon 

forkis  af-     the  cafc  Hgainft  me  for  the  100  1.  and  lay  in  your  declaration  both 

ftarance  to     confidemtions,  although  you  do  not  pay  me  the  10  /.  yet  the  aBion  lietL 

\iru^Z^'     -6'/^  where  the  conftderations  are  not  purfuant,  but  merely  coUateral^ 

taken  net  to     and  do  not  depend  the  one  upon  the  other ;  as  w  confideration  that 

futtbejamt   ^^  ^^^  ^  ^^^  coujuily  and you pall  ride  with  me  tQ  XorA^  J promife  to 

wkereai  the   gi*^  ^^^  100  /.  there  both  con fi derations  ought  to  be  performed^  or 

ffaiftiffbjJ  otherwifc  the  aftioh  doth  not  lie.     2  Le,  72.  in  pi.  96.  cited  Arg. 

tm  outlawry  —  -     .    -  .  .         .  _ 

figainfiA. 

fcr^ooU         IpEllZ. 
that  if  be 

^oufd  permU  the  Aefirdant  to  take  the  bcacfi:  of  that  outtatoryy  be  would  pay  to  tb:  pUuttiff  400  /.  an4^ 
arverred  that  be  permitted  the  defendant  to  take  the  bereft  of  that  outUivry,  &c.  It  was  mored  in  ar- 
reft  of  judgment,  that  the  pU'mciiT  had  averred  the  performance  only  of  one  canfderatmiy  whereas  ttnx 
arc  fet  forth.  But  adjudged  that  the  undertaking  not  to  fue  avuunted  to  a  prcmijc  not  to  fue,  and  £9  nc^ 
ceceHary  to  aver  tht  ^r f o][rn!mc%' it  heitk^  only  pronuje  agaia^  promife.  Lev*  20«  HiJU  ix  Sc  t^Cax* 
X.  B.  R.  Beanet  v.  Altell. 

3.  Aflilmpfit,  for  that  the  defendant  was  poffeffed  of  a  leafi  for 
years  J  the  reverfion  to  the  queen  ^  in  confideratkn  of  10 1,  hy  the  plain-^ 
tiff  to  him  in  handpaidy  atid  10/.  to  be  paid  to  him  upon  the  proatring 
gr  anew  leafe^  the  AQlzvA^iXiX.  promifed  to furretider  his  leafe^  and  pro- 
cure a  new  leafe  to  thcplainiijf  before  fuch  a  time*  It  was  moved  hi 
arreft  of  judgment,  becauTe  he  doth  not  fay  he  was  ready  to  pay  tht 
other  10  L  at  the  time.  Sed  non  allocatur  j "  for  the  defendant  waa 
to  procure  the  Icafe  firft.  And  the  plaintiff  had  judgment.  Cro* 
£»249.  pi.  12.  Mich.  33  &  34  Eliz.  B.  R.  Lacy  v.  Lacy, 

4.  Aflumpfit,  for  that  the  defendant  was  indebted  to  him  in  10  A 
etfid  protnifed  if  the  plaint  t^  would  forbear  him  one  week  he  would  fM^ 
it;  2iTiA  faith  he  did  forbear  him  one  week  ^  but  doth  fiot  fay  for  ene 
week  following.  This  was  afligned  for  error.  Sed  non  allocatur, 
for  it  cannot  be  otherwife  intended  -,  and  the  judgment  was  af- 
firmed. Cro.  E.  272.  pi.  3.  Jlill.  34  Eliz.  in  the  exchequer.  Te- 
nancy V.  BroM'n* 

J.  AiTump- 
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5.  Afiumpfit^  for  that  M.  UJfeefor  lift^  the  reverfion  to  tie  de* 
fmdant^  had  granted  to  the  piaintiff  a  rent  of  \oU  out  of  it ;  ih  cott'" 
Jideratuin  that  the  plaintiff  promijed  to  relinquifh  the  rentj  the  defend-- 
antpromifed  to  pay  him  30  /•  Upon  motion  in  arreft  of  judgJhcnt 
it  was  refolved  that  the  declaration  was  not  good,  tecaufe  htjbciued 
not  how  he  reliiiqiiifbed  the  renty  for  it  mij^ht  be  by  word,  which  is 
no  difcharge  of  it.  Cro.  E.  292.  pi.  4-  Hill.  35  Eliz.  B.  R.  Gre- 
gory V.  Nevil. 

6.  Afliimpfit,  in  cotftdcration  the  plaintiffy  at  the  defendants  #v- 
quefly  'would  furceafe  fui'h  (I  futtf  the  defendant  promiftd  to  feal  him  a 

hofid  when  required  ;  and  that  he  didfurceafe  the  fult,  &c.  but  did  [  349  } 
not  allege  that  hefurceafed  the  fait  at  the  defendahfs  requefl^  nor  that 
the  requeft  to  f vol  was  by  tl^e  plaintiff.  But  per  cur.  as  to  th'e  firft  it 
Jhall  be  intended,  for  it  is  for  the  defendant's  benefit  \  and  as  to  the 
fecond  it  fhall  be  intended  that  it  was  by  the  plaintiff,  or  by  his 
fcrvant  for  him,  if  the  contrary  be  not  (hewn.  Cro.  E.  299. 
pi.  10.  Pafch.  35EUZ.  C.  B.  Okcsv.  Kirby. 

7.  AfTumpfit,  in  conftderation  the  plaintiff  would  be  bail  for  kim^ 
the  defendant  did  affumcy  Sec.  and  faith  de  faFto  that  he  became  bail^ 
but  faith  not  before  whom,  it  was  holden  by  the  court  a  good  caufe 
to  ftay  judgment.  Cro.  E.  352.  pi.  8.  Mich.  36  &  37  Eliz.  C.  B. 
Pipe's  cafe. 

8.  Where  part  of  a  conftderation  is  goody  and  part  is  not  goody  the 
party  ought  to  allege  performance  of  that  which  is  material  and 
valuable.  But  where  a  confideration  conCils  of  2  or  3  parts,  and 
ruery  part  Is  valuable^  there  of  necefuty  he^nuft  fliew  performance 
of  every  part  thereof ;  per  tot.  cur.  Cro.  E.  759.  Pafch.  42  Eliz. 
C.  B.  in  pL  29* 

9.  AliumpCt,  for  that  it  was  agreed  between  the  plaintiff  and  of:t  Z.   C»o.  J.  1 19* 
that  thefaid  Z.fhouldleafe  a  certain  houfe  to  one  W.for  7  years  ;  and  Scarro  v. 
that  IV.  dining  thefaid  termfhould  repair  the  h'ntfe  with  tile  andghrfs  pafch?^! 
,Wy  ;  and  thatthofe  and  other  covenants  fliould  be  puf  into  tjie  deed,  Jac.  in  th* 
aiid  thai  the  plc'w  tiffs  Jhould  be  botatd  in  a  bond  of  100  /.  for  perform'-  exchequet- 
unce  of  covettants;  but  a  c^ruenant  being  put  into  the  deed  that  IV*   j.  C.  but 

fbculd  be  bound  to  all  manner  of  reparations y  W.  refufed  to  feal  the  S.  P.  doei 
Jamcy  and  the  plaintiff  refufed  to  feal  the  bond:  and  further  fhe%us  «<>«  appe-'* 
that  in  the  fa  id  houfc  there  was  a  great  wallj-  part  whereof  was 
ruinous,  and  likely  to  fall  during  thefaid  term  ;  and  that  the  defend" 
unty  in  conftderation  that  thefaid  W.  would  feal  the  faid  indenture^ 
and  that  the  plaintiffs  would  feal  the  faid  bond,  did  ojfume  ta  maintain 
thefaid  luall  durxiNte  pned.  termitio  7  annorum,  &c.  and  a^oers  thai 
thefaid  IV.  the  faid  indenture,  and  the  plaintiff  the  faid  bond  did 
thereupon  feal  \  and  in  faft  fays,  that  thefaid  wall,  at  fuch  a  time 
during  the  faid  term,  did f ally  &c.  Exception  was  taken  becaufe  it 
was  not  exprefsly  averred  that  Z.  did  demifi  the  faid  houfe ;  and  if 
there  was  no  demife,  it  was  not  poifible  for  the  defendant  to  re- 
pair it  during  the  term,  it  not  appearing  that  there  is  any  term. 
And  the  whole  court  held  the  exception  good ;  for  for  any  thing  that 
appears  J  the  indenture  was  Jealed  only  en  the  part  of  the  leffeey  and  not 
on  the  part  of  the  leflbr  5  and  then  there  is  no  leafe,  and  confe- 
•^ueutly  nocovenant5>  and  fo  no  breach.  And  judgment  for  the 
13  defcudaKt. 
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defendant.    Telv.  i8.  Mich.  44 '&  45  Eliz.  B.  R.  Soprani  and 

Bamardi  v.  Skurro. 
In  aiTucDpfic  iq,  Afliunpfit,  &c.  for  that  in  confideratlon  rfios,  paid  andtoL 
declared"'*  ^'^^^  '^  hepaidfuch  a  day  and  place  ^  &c.  and  in  conftderation  the  plain-* 
that  ill  /w-  tiff  the  fame  day  and  place  would  iring  afufficiettt  man  to  be  bound  t9 
deration  be  fhe  defendant  fur  payment^  Bepromtfed  that  the  plaintiff Jbould  bavefueh 
i^rtX'  fl  wood  to  his  own  ufe ;  and  alleged  that  he  brought  B.  Adjudged  for 
dtftnda^  hj  the  defendant^  becaufe  the  plaintiff  ought  iix^Xxyfbew  that  S.  was 
•*?f^^»  fuffcientj  fo  that  it  might  appear  to  the  court,  &c.  and  alfo  fhouM 
^unt0ttt  ^*^^  alleged  in  faft  not  only  that  he  brought  B.  to  be  botmd,  het  that 
for  tbepay^  he  was  bound  infaB^  or  offered  himfelf  to  be  bound  s  for  perhaps  the 
*""'/  "a*  plaintiff  might  bring  him  to  be  bound,  and  when  he  came  to  the 
deLZit  '  place 'he  might  refufc.  Yelv.  49.  Mich.  2  Jac.  B.  R.  Alien  v. 
^tiumid  to     Randall. 

wiver  him 

mi  borje  \  and  the  plaintiiT  avers,  that  he  ofiered  t6  be  boand  to  die  defeildant,  &c.  and  dtd  MfjBy  if 
•btigation  witb  ft^cunt  Jurety*  On  non  tfiumpfit  the  plaintiff  had  a  veidi€fcy  but  cooU  not  hire 
judgment;  for  he  ihould  have  tendered  the  obligation  fealed,  and  have  fetdovm  the  ftjp,  that  the 
court  might  judg«  if  it  were  fufficient  for  the  1 1 1,  and  the  furety  ihould  bivc  been  naned.  Hob.  69. 
pi.  80.    Trin.  1  3  Jac.  AufUn  v.  Jervoyfe.  Hob.  77^  pi.  98.  S.  C.  adjudgnd  i^aiaft  ibt 

plaintiff,  though  it  was  exprefsly  in  the  confidention  laid  only  that  he  (houM  be  bound  for  die  pay* 
ment.—— Brownl.  u.  S.  C.  adjudged  accordingly.  S.  C.  cited  Venc  99.  in  cafeof  Cacte- 

id  V.  Marfliall. 

[350]  ^        ^ 

Confidera-  1 1.  In  aifumpfit  the  confideration  was  to  procure  6L  to  be  lent 
^Un%d,  fif  ^  y^^*  '^^  plaintiff  counted  that  he  prootred  3  1.  at  one 
if  plaintiff  time,  and  3 1.  at  another.  This  is  no  performance*  and  the 
deciaregof    count  IS  not  good.     Yclv.  87.  Pafch.  4  Jac.  B.  R.  Dorrinetoa  v. 

part  being      p    n.  °  /  -r  ^  5 

lent  or  paid     '^^"* 

in  fiver,  though  the  fubl^ance  is  performed,,  yet  not  being  performed  according  to  the  letter,  kUmt 
good^  per  tot,  cur^     Yelv.  S7.  in  cafe  of  Oorrvngtonv.  £ail« 

12.  In  an  affumpfit  the  plaintiff  declares,  that  in  ctmf  deration 
that  he  jvoidd  feal  and  deliver  a  releafe  to  J.  S.  ts^c.  the  defendant 
would  pay  to  him  5  /.  and  avers  that  be  had  made  the  releafe^  isfc.  and  by 
the  appointment  of  the  defendant  had  delivered  it  to  B.  totheuferf 
7.  S.  And  it  was  adjudged  ^hat  he  had  not  well  purfucd  and  per- 
tormcd  the  confideration.  But  othcrwife  if  it  had  been  by  the  ap- 
pointment of  J.  S.  himfelf.     Noy  1 8.  Tanfield  v.  Green. 

13.  Afl'umpfit,  for  that  his  father  wasfeifed  rf  the  mamrd  D. 
and  of  divers  lands^  isfc.  in  D.  infee^  and  in  confiderathn  Aat  the 
plaintiffs  together  with  his  father  ^  JigiUaret  quandam  indetdnram  per 
quam  his  father  barganizaret,  i^c.  thefaid  manor  and  iands^  the  de- 
fendant affumed  to  pay^  &c.  and  alleges  that  the  plcdntiff  fiteh  a  day 

^  figillavit  indenturam  prad^ ^  &c.  Judgment  was  given  for  the  phiii* 

tiff  in  C.  B.  but  reverfed  in  B.  R»  becaufe  diverfa  terras  &  teoe- 
menta  in  D.  are  uncertain,  and  comprehend  not  all  his  lands  in 
D.  and  therefore  the  plaintiff  ought  to  have fhezned  partictdarly  wbat 
lands  were  comprifed  within  the  indenture.  Yelv.  I  lo.  Mich.  5  Jac 
Mordant  (Ld.)  v.  Walden. 

14.  Another  reafon  of  reverfal  waa,  that  tlie  plaintiff  had  not 
•  laid  the  performance  of  his  part  certainly,   becaufe  (mdentnram 

pradiaam)  cannot  be  good  j  for  (praediOam)  mufl  refer  tofime  ter- 

XX  tainty 
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iaintj  before,  whereas  no  certainty  is  before  ;  for  (quandam  indcn- 
turam)  mentioned  at  firfl  is  imcertaini  it  being  the  fame  thing  as  * 
if  he  had  faid  (unam  indenturam),  and  then  the  (prsedictam)  could 
not  be  good  ;  but  htjhouli  have  Jhe%vn  certainly  that  he  ^ad  feeUed 
fuch  a  certain  itidetiture  per  quam  the  father  of  id  the  plaintiff ,  hargani^ 
zaveruntp  &c.  andji  de  verbo  In  verhuwi  as  laid  in  the  preniifes  (fthe 
declaratiQn  •  but  if  this  had  be^n  a  perfe£k  indenture  in  date,  no* 
mination  of  the  parties,  and  limitation  of  the  land,  it  would  have 
been  well  to  have  faid  that  he  fealed  (indenturam  praedicl;!^), 
becaufe  it  appears  by  the  premifes  to  Iiave  been  a  true  and  perfc£t 
deed  in  fa£lo,  whereas  here  it  is  only  a  pretended  indenture.  Yclv. 
III.  Mich,  5  Jac.  B.  R.  JLd,  Mordant  v.  Walden. 

1 5-  AfTumpnt,  in  coniideration  the  plaintiff  had  protni/ed  to  marry 
the  defendant  within  a  fortnight,  tie  defendant  promifed  to  marry  the 
plaintiff  within  a  fort  night,  and  (he  avers  thatfhe  was  femper  parata 
isf  cbtu/itfe  i  but  docs  not  fay  within  a  fortnight.  Per  curiam,  it  is 
well  enough  without  faying  obtulit  fe  at  all,  becaufe  (he  was  fem- 
per  parata.  And  Wylde  J*  faid,  the  man  is  ducere  uxoreni. 
Frcem,  Hep.  347.  pL  431.  Mich.  1673.  Holcroft  v.  Dickenfon. 

16.  W.  bought  a  quantity  of  gum  of  D.  and  paid  htm  for  it ; 
and  at  the  fame  time  D.  affirmed  that  he  had  another  quantity 
then  upon  the  fea,  and  to  be  in  London  in  May  next,  and  as  good 
as  the  other,  whereupon  W.  the  plaintiff  promifed  D.the  defend- 
ant, that  if  it  exceeded  not  2000  weight  he  would,  in  4  months 
after  delivery,  pay  for  it  fo  much  $  and  D.  in  coniideration  thereof 
pcomifed  to  deliver  the  fame  wlien  it  (hould  come  to  London,  and 
that  it  (hould  be  as  good  as  the  firft.  Upon  error  brought  in  the 
exchequer-chamber,  it  was  objedled  that  the  declaration  was  not  ^ 

good,  in  n^  averring  that  the  gum  delivered  was  the  fame  as  was 
upon  the  fea,  nor  that  it  came  to  the  port  of  London^  nor  that  it  did  not 
exceed  2DOO  weight ;  for  other  gum  would  not  be  within  the  pro- 
xnife,  and  though  it  was  ill,  and  not  merchandizable,  that  is  not 
material,  it  not  being  within  the  promife,  and  it  was  his  folly  to 
accept  of  it,  and  (hall  not  be  aided  by  any  intendment  \  and  ^11  [  35 1  J 
the  judges  and  barons  were  of  that  opinion,  and  reverfed  the  for- 
mer judgment.  Cro.  J.  235.  pi.  6.  HUl.  7  Jac,  B.  R.  Wefton  v* 
Dyke. 

17.  The  plaintiff  declared  that  be  with  his  own  money  bought  for 
the  defendant,  and  at  his  requefty  fever al  wares  for  him,  which  were 
tranj^^arted  to  Ireland,  and  the  defendant  promifed  to  repay  him^  &c. 
It  was  moved  in  arreft  of  judgment,  that  the  plaintiff  did  not 
aver  that  the  nuares  fo  bought  came  to  the  ufe  of  the  defendant^  neither 
did  he  aver  that  when  they  were  delivered  to  the  defendant  he  promi^ 
fed  then  to  pay  the  money ;  but  per  tot.  cur.  the  plaintiff  has 
juft  caufe  of  adHon,  and  the  declaration  is  good,  and  judg- 
ment was  given  for  the  plaintiff.  BuliL  169.  Trin.  9  Jac.  Moor 
V.  Moor. 

1 8.  Affumpiit,  in  confderation  tlte  plaintiff  would  make  a  teafe  to 
the  defendant  of  lands  for  21  years,  at  the  yearly  rent  of  10 1 .  the  de^ 

fendant  prontifed  to  give  him  a  horfe  \  and  fliews  that  he  made  him  a 
kafe  of  the  laudsi  but  that  be  liad  not  given  him  tlie  horfci  but 

faid 
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fatd  nothing  of  any  rent  refervcd  upon  this  leafc  s    and  this  l>d[ti(5 
«    moved  in  anreft  of  judgment,  the  whole  court  held  dearly,  that  by 

this  leafe  thus  made,  without  any  rent  refervcd,  he  hath  not  pur- 

fued  the  contra£b,    and  fo  not  intitfed  himfelf  to  the  action; 

and  judgment  againft  the  plaintiff.     3  Bulft.  35.  Pafch;  13  Jac- 

Lea  V.  Adams, 
Mo.  866.  19*  Affumpfit,  iotXh2Xi!tit  defendant  had  committed  a  febnjy  and 

1>1.  iiqy.  thereupon  requefled  the  plaintiff  to  do  his  endeavour  to  procure  a  par* 
acc^'din  ?y  dofifor  him^  and  alleged  that  he  endeavoured  by  all  the  means  be  couli^ 
'  by  -^  juf-  and  Mid  many  days  labour^*  and  do  his  endeavour  to  that  purpofe,  viz. 
tice,  and  ;^  riding  and  journeying  at  his  own  charge  from  London  to  R,  jwbere 
d^d°  ro/^tf/-  ^^^  ^^"S  ^^-^J  and  Jo  to  and  from  Newmarket  ^  to  obtain  a  pardon^  Sec 
lege  that  After  verdi£l  it  was  moved,  that  nothing  appears  done  but  riding 
be  moved  ^p  ^^^  down,  and  fo  the  declaration  not  good ;  and  of  that  opi- 
'^ptcfelreH  "io"  was  Warburlon  J.  but  the  other  judges  held  for  the  plaintiff, 
ciypetittcn^  and  fo  he  had  judgment ;  for  the  iffue  found  for  the  plaintiff  is  a 
C.C  yet  it  proQf  that  he  did  his  endeavour  according  to  the  rcqueft,  and  if 
em"  s'lf^  was  neither  required  or  promifed  to  obtain  a  pardon  \  and  he  laid 
ajv  ji  go-  exprcfsly  in  general,  that  he  did  his  endeavour  to  obtain  it,  viz.  in 
^^.1  ,;; /  equitando,  &c.  to  obtain;  and  if  upon  the  trial  he  could  have 
is  ii-hirgc  proved  no  riding  nor  journeying,  yet  any  other  efil;£lua]  endea- 
a.  erica-  vour,  according  to  the  requeft,  would  have  fervcd.  Hob,  165, 
B  n  Jii —     P^'  '  ^9*  Mich.  1 3  Jac.  Lampleigh  v.  Brathwaite. 

S.  C.  adjudged  accordingly* 

Roll.  Rep.         26.  Aflumpfit,  for  that  the  defendant  having  a  friend  felt  in  ibi 

iuon^fcemi  plaintiffs  houfey  which  was  an  inn,  /aid  to  the  plaintiff,  prwide  ftr 

to  be  S.  C.    him  fuch  neceffarics   as  he /ball  want,  and  I  will  pay  you;    and 

adjudged  for  fi^grs  that  he  provided  necejfaries  for  him  amounting  to  15  1-  &c.  It 

^  **   ^^^'  vras  moved  in  arreft,  that  he  did  notfbeno  what  neceffarics  in  parti* 

cular ;  but  the  general  allegation  was  held  good,  and  judgment 

per  tot.  cur.  for  die  plaintiff.  3  Bulft.  3 1 .  Pafch.  1 3  Jac.  Crq>ps  v. 

Boynton. 

21.  Affumpfit,    for  that  in  confidcration  the  plaintiff  would 

deliver  all  the  corn  in  fuch  a  barn^  the  defendant  did  affume  and  pro- 

mife,  &c.  and  avers  that  he  did  deliver  all  the  corn  in  the  barn ; 

but  does  notfienv  that  there  was  any^  or  how  much  com  there^  which 

the  court  agreed  he  fliould  have  done ;   but  it  fccms  it  is  aided 

by  the  ftatute  of  jeofails,  there  being  matter  fufficient,  as  Haugh- 

ton  faid  ;  and  Doderidge  and  Crookc  faid,  that  this  iffue  of  noi> 

•affumpfit  admits  that  there  was  corn  there, and  this  is  found  by  the 

verdift.  for  the  plaintiff;    but  they  all  faid  that  if  the  defendant 

had  deinurred  the  plea  had  not  been  good.     It  was  adjudged  for 

the  plaintiff,  and  afterwards  affirmed  upon  a  writ  of  error.  Roll. 

r  -^^2  1    ^^P-  3^^'  P^'3*  Tnn.  14  Jac.  B.  R.  White's  cafe. 

S.  C.  cited         22.  O.  was  indebted  10/.  to  the  plrAnt  iff  for  fevered  trefpaffeSj 

Poph,  206.    which  the  plaintiff  at  the  defendant's  rcqacii  was  content  to  ac- 

T^j  cept  of ;  ami  in  co? fide  ration  that  the  plaintiff  at  the  defendant^ s  re- 

Shov*.  aS.      que/ly  would  diftharge  the  faid  0.  of  the  faid  dehty  and  pei^dt  him  to 

pi.  18.  carry  out  of  the  plaintiff* s  houfe  certain  goods  of  the  faid  O.  he  pr^- 

Car!^2.^°      wifdto  pay  the  plaint ff  the  \qL  fuck  a  day ;  a*iid  alleged  that  he  £d 
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^iqut  (X  andjufferedhim  to  carry  his  goods ^  &c«  It  was  holdcn  the  the  cafe  of 
declaration  was  not  good,  becaufe  ttotjhenved  how  he  acquitted  him;  v^r'V^* 
and  though  the  confideration  to  permit  him  to  carry  away  tte  linb,  sIp. 
^oods  had  been  a  fufHcient  confideration  in  itfelf,  and  was  well  *>"t  wpoa  the 
fiiJJegcd,  yet  being  joined  with  another  confideration  which  is  l*!?k*^bem 
good,  if  alleged  to  have  been  performed,  but  that  not  being  v.  Stokxs, 
done,  makes  die  wliole  declaration  ill,  and  adjudged  for  the  Cro. CsSj, 
defendant.     Cro.J.503,  pi.  14.  Mick  i6Jac,  B,  R.  Leneret  v.  IJ'utww** 

Rivet.  •  •  thority,  and 

dired]3f  con- 
trary, the  court  held  it  well  enough,  without  fliewing  how,  whether  hy  teleafe  or  otherwife,  efpecially 
beiog  after  a  verdldl  $  but  that  perhaps  it  might  have  been  otherwife  upon  a  demurrer  to  the  dedara- 
tJoAj  and  judgnaentwas  affirmed,  .  a  Jo.  125.  Hiil.  31  Be  32  Car.  2.  B.  R.   the  S.  C.  adjadged 

accordingly ;  for  being  after  verdict  it  fhali  be  intended  a  fufficient  difcharge  was  proved^  as  was  oecef* 
At^  upon  the  iflltxe  of  noa-aiTumpfit.  ^  .       _ 

23-  Aflumpfit,  in  confideration  the  plaintifF would  marry  his  coU"  sBuIft.a^j, 
Jin  at  his  re<piejly  to  give  him  20  /.  and  alleges  in  fafto,  that  fuch  a  3'  p'  j*"' 
day  he  married  her,  but  did  tiotfay  that  he  married  her  .*  at  the  de^  not  appear. 

fendanfs  requefi ;  yet  held  good ;  for  having  alleged  that  he  mar RoU 

ried  her,  it  ihall  be  intended  at  defendant's  requeft.     Cro.  J.-  404.  ^^P*  3^^5- 
pi.  3.  Trin.  14  Jac.  B.  R.  Berisford  v.  Woodrooff.  43Vpi"29* 

S.  C.  but 
S.  P.  does  not  appear.  7  Mod*  144.,  Hill.  4  Ann.  S.C  a4B'S.  P.  cited  by  Holt  Ch.  J.  as  held 

to  be  well  in  itfeli^,  withoat  apy  requeft  or  help  of  a  ver  j)<a. 

Aflum'pfiti  for  that  the  ^tfcnddiTitprcmiJed  if  the  plaintiff  at  the  injlance  of  tbt  Atferiant  would  marry 
hh  daughter f  he  nvouldpay  bim  20/.  and  a'vcri  th^t  h(  married  th<  daughter,  but  did  r^t  jay  ad  irfiar.^ 
iiam  defendenttu  But  adjudged  that  he  having  married  her,  it  (hall  be  intended  *  ad  inilantiam  def'en- 
deotte  without  fuch  averment.  Cro.  C.  194^  19  5.  pi.  5.  Trin.  6  Car.  B.  R.  Poyoter  v.  Poynter.-^i 
*.  C.  cited  by  Holt  Ch.  T.  7  Mod.  144. 

A,  tOM  loundin  a  hondyoA*  y*  5-  tobo  d'lfd  inufats,  fi,  tct\  cut  admhifirattofi*  M,  the  toidoio  of 
y«  ^«  pramifedB*  that  if  be  tooufd,  at  the  injlance  ofthepioi^itffy  relit.^uljh  the  a dminift ration,  and juj\ 
Jfer  M^  to  adminiflery  jhe  toouidfu've  B.  h.n  -vi  fs  /rem  the  h.tsd.  In  caie  brought  by  B.  he  counted  ac- 
cordingly, and  that  he  relinquished  and  ruffcied  M.  ti;e  defendant  to  adminifter,  but  that  fhe  had  not 
fived  iiim  hamnlcfft  of  the  faid  bond.     Aft?r  verdict  it  was  movea  that  the  declaration  was  not  good,  be- 


pl.  86.  S,  C.  by  the  name  of  Clarkv.  Spurdcn.     AdjOinntur. • — S.  C.  «ired  7  Mod.  143.   Arg. 

ind  ibid.  144.  by  Holt  Ch.  J.  who  cites  the  confidfr.ition  to  be,  that  the  plaintljF  /houid  procure  B.  to 
tenounce  admioiftration  \  fo  that  there  iian  a^  to  hs  djnc  by  B»  to  intUic  birrjilf  to  art  acfion  ^  fpr  if 
he  does  nothing,  though  the  other  renounces,  he  has  no  caulc  of  a£lion  5  for  the  agreement  was  not  Co  d» 
fi>)  aod  fo  if  the  other  lenottnced'adminiitration  generally,  but.if  B.  did  procure  him  to  do  fo. 

24.  Aflumpfit,  in  confideration  the  plaintiff  iv:uld  go  with  the 
defendant  to  fell  fuch  timber^  and  to  do   other  particular  acls^  the 
defendant  promifedy  &c.     The  plaintifF  alleges  that  he  went  with  him^  ' 
and  helped  him  to  fell  the  timber ^  ijf  qmdfemper  paratus  fuit  apud  C. 

to  perform  alia  pramiffa^  &c.  It  was  tlic  opinion  of  the  court,  that 
the  confideration  being  futurely  to  be  performed,  ought  to  be  pre- 
cifely  alleged  to  be  performed,  otherwife  action  will  not  lie,  and 
the  allegation  that  paratus  fuit  to  perform  it,  is  not  fuHicient ; 
efpecially  as  Dodtri<lgc  faid,.  paratus  apud  C.  when  tiie  adls  were 
to  be  done  at  B.  And  adjudged  for  the  defendant.  Cro.  J.  583. 
pi-  3.  Mich.  18  Jac.  B.  R.  Pdin  v.  Baihvick. 

25.  Cafe,  for  ih;it  thc/c  was  a  d'lf'ourfi'  of  a  marriage  between  the 
plaintiff  and  the  foil  of  :he  dcfiud-tr.t  on  fuch  a  d:^y  r.nd  place  \  and 
that  the  defendant  then  provifdy  tint  if  her  father  would  give  the  fn 

Vol.  I.  Dd  120/. 
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1 20/*  in- Marriage i  and  Jhe  married  hinti    he  svould  fettle  20  £ 
per  annum  on  her  for  a  jointure  upon  r^quefl ;  and  avers  that  on 
fuch  a  day  and  place  he  did*  marry  her,  and  that  her  father  gave  her 
1 20  A  in  marriage  5  (but  did  not  fay  poflea,  nor  the  time  ivhen  he 
gave  it.)     It  was  moved  in  arreft  of  judgment,  that  there  were  3 
things  precedent  to  the  fettling  the  jointure  (viz.)  marriage,  pay- 
ment of  the  1 20 1,  and  the  requeft  to  fettle  the  jointure  5  and  it  is 
'not  fufficicnt  to  allege  tliat  the  money  was  given  in  maritagio, 
becaufe  it  i?  uncertain ;  for  money  given  before,  or  at  the  time, 
or  after  the  marriage,  may  properly  be  faid  to  be  given  in  marita- 
gio,  therefore  he  fhould  have  fet  forth  the  time  when  the  money 
was  given ;  for  in  this  cafe  it  was  parcel  of  the  contrad,  and  for 
this  reafon  the  judgment  was  fet  afide.     2  RolL  Rep.  488.  HilL 
22  Jac.  B.  R.  Willet  v.  Mold.. 
Win.  73,  26.  Aflumpfit,  in  cotifideration  the  plaint ijff^  would  accept  ^  12  L 

S.  C.  but      j^  difcharge  of  all  reckonings  and  accounts  betnuixt  the  plaintiff  afui 
jtoc  appear,     2".  E,  and  would  feal  and  deliver  a  general  acquittance  to  the  ufe  of  the 
faid  T.  E,  as  fliould  he  required^  the  defendant  promifed  to  procure 
jT.  E.  when  he  returned  to  N.  to  feal  and  deliver  a. general  acquittance 
to  the  plaintiff,  and  alleges  that  he  accepted  of  the  12  /.  andfeakd  and 
delivered  a  general  acquittance  to  J.  N.  to  the  ufe  of  T*  E*  and  that  7* 
E.  returned  to  N^.  3c  licet  faepius  requifitus,  the  de£endant  had  not 
procured  T.  E.  to  make  the  general  acquittance.     It  was  moved  in 
arreft,  that  alleging  the*  delivery  of  a  general  acquittance  without 
Jbewing  any,  fo  as  it  may  appear  to  the  court  to  be  fufficient,  >»'as 
not  good,  and  fo  the  confideration  not  fufEciently  alleged  to  be 
performed ;  and  alfo  becaufe  it  is  faid  he  delivered  to  J.  N.  the 
acquittance  to  the  ufe  of  T.  E.  who  is  arranger,  and  perhaps  will 
not  deliver  to  T.  E.  and  for  thefe  reafons  Crooke  J.  held  the  decla- 
ration not  good  -,  but  the  other  juflices  e  contra,  and  adjudged  for 
the  plaintiff,  it  being  after  verdift  upon  non-aflumpfit,  wherein 
he  denied  the  promife,  but  not  tlie  performance  of  the  confidera- 
tion.    But  Ld.  Hobart  faifl,  if  he  had  demurred  becaufe  he  did  nsi 
Jhew  the  acquittance,  perhaps  it  might  have  been  otherwife.    Cro. 
C.  19.  pi.  12.  Mich.  I  Car.  C.  B.  Farrer  v.  Englifli. 

27.  Cafe,  for  that  he  was  polTcfled  of  fuch  goods  in  London, 

and  that  in  confideration  of  is.  the  defendant  at  London  promifed,  that 

if  the  plaintiff  would  deliver  the  goods  to  him  to  carry  them  aboard  fuch 

afhip,  &c.  and  averred  that  he  did  deliver  the  goods  to  the  defendant, 

but  that  he  had  not  carried  them  aboard  \  but  did  mlfbew  when 

*r  where  he  delivered  the  gcods  to  the  defendant,  but  faid  only  dcli- 

beravit.     Per  Jones  J*,  it  is  only  an  inducement  to  the  promife, 

and  ought  not  to  be  fliewed  fo  precifely.     Godb.  404.  pi.  '^ii^. 

Pafch.  3  Car.  B.  R.  Mole  v-  Carter. 

Hutt.  89.  28.  Aflumpfit,  for  that  there  being  aconiroverfy  concerning  right 

Car.  *S.  C.     rf  common  in  a  certain  place  there  inclofed  by  P.  and  iv}}0  brought  an 

The  court     ail  ion  of  trtffafs  agaitifl  H,  one  of  the  tenants  claiming  common,  for 

gave  judg-     entering  the  faid  clofe,  the  defendant,  in  confideration  of  ajugg  of  beer, 

plaintiff*;       ^''^  ^hiit  he  wculd  defend  the  faid  fult  in  maintenance  of  the  title  to  the 

and  Rich-     ccmmofiy  promifed  to  pay,  &c.  andflnwed  that  he  pleaded  notndhy  t9 

ardfonCb.J.  that  ciLllon  of  txc{vi7i{%,  and  that  the  iur^  found  for  him.     The  dc- 

who  at  Iliil       p,  fiiii  1-        '\r  %     r         %'        f    r\ 

doubted,       icuuant  pleaded  that  the  now  plamtjff  non  dcfendit  fectam,  ui 

DOW  cou-  BUdlltC* 
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maintenance  of  die  common,  which  was  found  againft  him.  It  curred,  »ni 
yviis  moved  for  the  defendant,  in  arreft  of  judgment,  that  he  ought  ^*^^  J*^**^  ^® 
U  have  pleaded  fuch  a  plea  by  which  the  title  of  the  common  might  kiroe  fatisfied.— 
come  in  quejiion  ;  but  by  his  pleading  not  guilty  he  had  difclaim-  '-»"•  Rfep- 
cd  the  matter  of  the  common;  and  of  that  opinion  were  the  court 5  3^'  ^^^* 
but  adjomatur*    Het.  4*  Pafch.  3  Car*  C»  B.  Humblcton  v.  Buck*  cafe,  s.  c. 

AU  the 
coartheld  that  the  plaintiff  had  well  performed  the  con fi deration,  the  loords  not  bclr.g  general  but  pa r- 
tlcif/arf  that  he  Jhall  maintain  the  title  aga'tnfl  P.  for  the  promife  was  after  the  aftion  brought,  and  the 
plaintiff  [defendant]  is  not  to  prefcribc  what  he  fliall  plead,  but  he  fliall  defend  tlie  fuit.  Then  P.  not 
being  owner  of  the  foil,  as  app.'ars  by  tlic  evidence  in  B.  R.  but  the  king,  be  cunjtot  plead  better  than 
nst  guilty  I  hecaufe  a  fpec'ial  jujhjication  fat  the  common  loould  ail r it  P,  as  ovfrcr  of  th'fml\  and  fo  if 
hi?  pretence  of  tommon  fliould  fail,  he  /hould  be  puniihed  for  a  trcfp;tfs  *  where  he  ought  not,  F,  being 
an  intruder  upon  the  king ;-  bcfides  the  jury  hare  found  that  it  wa;>  in  maintenance  of  the  title  of  com* 
mon  expreAly  j  and  judgment  was  entered  for  the  plaintliT. 

*[  354] 

39.  In  cafe  the  plaintiff  declares  that  as  he  loas  a  doing  certain 
hufmefs  for  the  defendant^  the  defendant  faid  to  hiniy  do  it^  and  I  ivilt 
repay  you  nvhatfoever  you  lay  out.  And  Jheius  that  he  had  expended  4  /. 
tut  does  not  Jhew  particularly  circa  quid;  And  for  that  caufe  it  was 
held  naught.    Het.  122.  Mich.  4  Car.  C.  B.  Hutchinfon  v.  Cheften 

30.  The  defendant  did  promife  that  he  nvould  make  fuch  a  convey^ 
Mce  of  certain  lands,  and  pleaded  that-  he  had  made,  it^  but  did  noi 
Jbew  the  place  where  it  was  made  ;  and  the  court  was  clear  of  opi- 
nion that  he  need  not,  for  it  fliall  be  intended  upon  the  land* 
And  fo  in  cafe  of  performance  of  covenants,  it  is  not  needful  to 
(hew  the  place  where,  &c.  Mar.  22.  pL  51*  Pafch.  13  Car. 
Vaughan  v.  Vaughan. 

31.  In  cafe  on  a  promife  made  by  C  to  pay  a  debt  owing  by  J.  S. 
^  he  would  forbedr  to  fue  J,  S.  the  plaintiff  averred  forbearafice  hi-- 
therto :  exception  was  taken  that  he  had  not  alleged  how  long  he 
had  forborn,  fo  as  it  might  appear  to  the  court,  whether  he  had 
forbom  a  convenient  time  or  not.  But  adjudged  that  the  confi* 
deration  was  good,  and  the  averment  fufBcient ;  for  that  it  ap- 
pears upon  record  how  long  the  forbearance  was,  and  therefore 
no  particular  averment  neccfTary.  Hardr.  5.  ph  5.  Trin.  1655.  in 
the  exchequer,  Barnehurft  v.  Cobbot. 

32.  Aflumpfit  for  that  the  defendant,  in  confderation  the  plain* 
tiff  would  deliver  certain  goods  to  the  defendant's  fon  fuch  as  he  Jhould 
defircy  promifed  to  pay  for  them^  and  avers  that  he  delivered  certain 
goods  to  thefony  &c.  but  did  not  fay  that  they  were  ftah  ^ovds  as  the  fon 
deftreds  but  adjudged  that  the  acceptance  was  an  ac^lual  dcfire. 
and  that  is  more  than  a  verbal  one.  Sty.  163.  Mich.  1649*  B.  R. 
jfohnfon  v.  Abington* 

33.  Plaintiff  counted  that  whereas  he  at  the  inflance  and  requefl 
of  the  defendant  had  taken  pains  to  reconcile  diffcrer.ces  hctivi:;t  the  de- 
fendant and  y.  Sk  and  olhersj  the  defendant  promifed  to  pizy  him  100  /. 
at  a  certain  day.  It  was  moved  in  arreft  of  judgment  tliat  he  did 
fioijheiv  nvhat  pains  he  had  taken,  and  fo  it  cannot  he  known  whe- 
ther his  pains  were  fufficient  to  ground  the  prom.ife  upon.  And 
further,  that  he  does  not  fjew  who  tkofe  others  were  hfdcs  %  5. 
^'hom  he  took  pains  to  reconcile  ditFerences  between.  But  thefc 
exceptions  were  over-ruled  without  fpeaking  to.  Sty.  465.  Mich* 
1(^55.  B.  R»  Hardrefs  v.  Proved. 

P  d  a :  34-  I» 
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34.  In  aftion  upon  ^he  cafe  in  ctmftderatkn  the  plaintiff 'tiimli 

forbear  100/.  due  by  the  tejiator  by  1%  months  next  folktuing^  the  dt* 

fendant  nvould pay^  &c.     The  plaintiff  avers  that  he  did  firbear  a 

tempore  ajfumptionts  1 2  months ^  .which  is  well ;  contra  if  it  had  been 

ufque  1 2  months4    Judgment  for  the  -plaintiff  after  verdid*    i  Kchi 

574.  pi.  31.  Mich.  15  Car*  2.  B.  R.  Jackm^n  v.  Hatton. 

*  T^f  35-  Aft  ion  upon  3ie  cafe,  that  whereas  the  defendant s  faihef 

^nUJ^tuiid  ^^^  bound  to  the  plaintiff  in  federal  bondsy  and  he  intended  tojiu  the 

o  Uuft,  and   defendant  as  Jon  and  heir  ;  he  in  conftdetation  the  plaintiff  ssmtld  for-' 

thtdefen-      bear  to  fne^  and  deliver  thofe  bonds y  the  defendant  prcmifed  to  pay.    It 

tTpa^Um      ^^^  moved  in  arreft  of  judgment,  that  the  whole  confideration 

^ol.fvrbis    being*  executory,  and  in  nature  of  condition  ptecedcnt,  it  is  mi 

u'T'^ch  T   f"ff^'^^^^^  '^  foy  ^^  ^^^  forbear  and  ivas  ready  to  deliver  up  the  bonds 

andVains-    only,  but  that  he  did  deliver  them  aftually,  or  offered  io  to  doj  and 

ford  J.  held    tlic  defendant  refufed  5  which  by  Keeling  is  ill,  and  not  the  whole 

^^i^^'ff    a  ^^^^  ^^  ^"  '^^^  power  to  do,  which  tlie  court  agreed.    Judgment 

IvTlb^ii  ftaid-     I  Keb.  872.  pi.  21.  Pafch.  17  Car.  2-  B.  R,  Crewe  v* 

bad  built  the  glowly. 

tou^e  cr  ivas 

h'wJtred  ty  the  diftrjanty  for  m  this  cafe  the  word/iro  makes  the  coftdltion  precedent;  botTvIflen 

J.  ccntrk.     But  adjornatur,  and'aftcrwards  being  moved  again,  and  Twifden  J.  retajning  bii  fosiner 

opinion^  the  court  gave  judgment  for  the  plaintiff,  by  rcafon  that  Hale  Ch.  J.  and  the  other  ju^cet 

tijcn  held  that  the  plaintiff  having  declared  that  ptxratvs  fuit  &f  obtulit  ad  perfirmandumi  &c»  was  ^  fof- 

ficient  f  averment  after  verdi^.     a  Satmd.  350.  Trin.  23  Car.  2.  Peters  v.  Opie. a  Lev.  53* 

Opy  V.  Peters  ^.  C.  adjudged  accordingly  for  the  plaintjlt'per  tot.  cur.  it  being  after  verdiib. — 

Vent.  J  77.  S.  C.  adjornatur.— —  Ibid.  214.  S.  C.  adjudged  accordingly  by  xtkSon  of  theverdid. 
2  Keb.  .811*  pi.  12.  S.  C.  adjofnatur.  Ibid.  837.  pi.  69.  S.  C  3  Kek  45.  pU 

10.  S.  C.  but  no  judgment.— -4  Mod.  189.  cites  S.  C. 

i'^Humpfit  for  that  in  confderat'ion  hi  vvBu/d  uje  bis  Jki/I  and painif  axd  provide  medUxmeifvr  and  am 
y*  S.  cf  the  pt'/fckf  the  deft ndant  pmnnjed  to  pay  tvbat  be  deferred,  and  laid  anttber  pramje  at  ibe  jam* 
time,  in  conjidcrar.cn  as  aforejaidf  tut  Jomiivbat  'varyir.gfrcM  the  fift^  and  avtrrtd  that  btbaiiifieviti 
bii  pains  and  cured  y.  S.  accordingly »  It  was  moved  in  arreft  of  judgment,  becaufe  the  plaintid*  had 
ffiade  no  a-verr>:cr.t  cf  the  cure  upcn  the  €rjl  promifey  and  entire  damages  being  given,  it  vcaa  iU  for  the 
whole.  But  the  court  held,  that  ft  nee  he  had  averred  it  qb  the  fecond  pcomife,  <u  th^C  it  appeand  n 
the  reccrd  that  the  cure  tvas  done,  it  aided  the  omiiCon  of  it  in  the  firit,  efpeciaUy  after  a  verdtft. 
Vent.  44.  Mich,  ^l  Car.  2.  B.  R.  Lee  v.  Edwards.  ■  ■  Mod.  14.  pi.  38.  S.  C.  adjudged  nj£,  Seu 
but  Twilden  J.  fiid,  if  it  had  njied  en  thefrj}  prcmife  it  bad  ban  taught,  but  now  it  lies  on  the  whole 

record,  whether  he  had  cured  her  or  not. Sid.  42S.  pi.  15.  S.  C.  and  held  good  after  vtfdidy 

crpcciitlly  in  thi.^jcafc;  becaufe  both  the  promii'es  were  made  on  the  fame  day;  but  by  Twifden  J« 
though  the  promifea  had  been  fuppofcd  to  be  on  leveral  days  yet  it  would  be  ald<^.by  fuch  general  «er- 
A\€t,  ■~—  i.ev.  2S0.  S.  C.  adjudged  for  the  plaintiff;  for  it  &a1l  be  intended  alipr verdid,  that  it 

is  the  famt  perfon,  the  fame  malady,  and  the  fame  cure;  and  it  is  but  the  fame  caufe  of  adtOB  fau4 
fe\eral  ways,  as  \i  ufual  in  affumpfits.— — ^2  Keb.  559.  pi.  55.  S.  C.  adjornatur.  ■  Tbid.  566«  pL 
71.  adjudged  for  the  plaintiff. 
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36.  Where  an  aflumpfit  is  brouglit  on  a  promife  of  marriage^  « 

tauhr  viujl  be  averred*    2  Keb,  283.  pi.  52.  Micb.  19  Car.  2.  B.  R- 
Kingman  v.  Greiivill, 

37.  A.  ivas  indebted  to  C.  the  plaintiffs  and  being  about  to  fell  had 
to  pay  the  dcht^  B.  the  defendant^  in  conft deration  that  C  'wouldforbeartf 
fue  A,  till  he  had  fold  the  landy  promifed  to  pay.  The  plaintiff  tf^^- 
red  that  A,  hadfoldy  but  not. that  he  did  forbeai' ;  and  the  court  held 
it  ill ;  ^nd  thereupon  the  plaintifPs  counfel  prayed  a  nil  capiat  per 
billam  for  expedition.  And  it  was  granted.  2  Keb.  (J18.  pi-  3' 
and  639.  pi.  6^,  Pafch.  22  Car.  2.  B.  R.  Friend  v.  Curtis. 

•Lev.' 297.  38.  Aflumpfit,  &c.  {or  th^Lt  he  being ftted in  B.  R.  retained  the 

S.  C.  lUtcs  defendant  to  be  his  attorney y  nvho  in  confideration  ^  30  j.  paid  to  hottf 
bond*  wM^to  ^'^'^  '^'^^  ^^'''  plaintiff  would  enter  into  a  bond  with  fufficieni  penalty  U 
be  with  fuf-  fave  the  defendant  harndefsy  promifed  io  get  bail  fled  for  him^  &c.  attd 

averred 
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jiTcrretl  that  he  did  give  the  defendant  a  bond  with  a  great  and  fuf-  fic»«nt  fure- 
ficient  pennhy,  &c.   Upon  non  affiimpfit  the  plaintiflFhad  a  verdift  court  hdd* 
and  judgment.     It  was  affigned  for  error,  that  the  plaintiff  did  that  it 
not  fet  forth  of  lubat  penalty  the  bond  was,  that  it  might  appear  to  the  fi»ouM  be 
fourt  to  be  fiijficietit.    The  court  held  that  the  exception  would  have  thHUMi^' 
been  good  upon  a  dcmurre? ,  but  being  after  verdidl,  and  fince  wai,  and  of 
the  Oxford  a£t  of  jeofails,  the  plaintiff  had  judgment.    Vent,  99.  ^hatfuffi. 
Mich.  2%  Car.  a.  B.  R.  Cattercl  v.  Marfliall.  ?S 

were,  inca(e 
Ac  bond  had  been  for  payment  of  money  ;  but  that  in  this  cafe  it  being  to  fave  againft  unceitain  da- 
jnages  and  iofts  of  fuit,  fo  ihat  the  court  cannot  judge  of  th^*.  rutficlcncy,  he  need  not  fhcw  it  in  the 
decUratlon,  but  it  ouj^ht  to  come  upon  the  evidence  on  non  anumpfit}  and  ihn  court  which  tries  the 
caufe  Hiall  judge  of  the  fu^dsncy  of  the  penairy  and  furctiei;  and  therefore  afHrmcd  the  judgment. 
■  Med.  70.  pi.  23.  S.  C.  and  judgment  ati^rmedj  it  being  after  a  verdi^.  2  Keb.  6(^2.  pi.  28. 
S«  C.  and  juJgmcnt  affirmed. 

39.  The  defendant  was  bound  in  an  obligation  for  payment  of  Frcem.Rep. 
monfey,  and  part  thereof  being  faid  not  to  be  paid,  the  defendant  J  \\'  ^fi\\(Q^ 
promifed  that  if  he  did  not  make  it  appear  before  J,  S,  that  this  v.  Dove, 
fart  nvas  paid,  he  would  pay  it,     The  defendant  pleaded  that  he  ?•  ^*  ^- 
made  it  appear  to  J.  8.  that  the  part  was  paid.     The  plaintiff  de-  ^  |^  ^ 
murredy  and  had  judgment  in  C.  B.  becaufe  he  did  not  Jhew  how  juft.  but 
he  made  it  appear  ;  and  in  error  the  judgment  was  aiSirmed  in  B.  R.   Atkint  e 
iFor  the  fame  reafoQ.     %  l,ey.  125,  Hill,  26  &  27  Car.  2.  B.  R.   vrughan*"* 

Wilfon  V.  DOU^,  faid  that  if 

he  had 
pleaded  that  he  made  iK$pp«ar  to  J.  S.  and  that  he  was  fatisfied  with  it,  it  might  h^ve  bfen  wel| 

ynongh^         -      3  Ke|».  193.  pi.  26.  293.  pi.  87.  424.  pi.  22.  S.  C» 

« 

40.  Cafe  for  that  the  defendant  in  confidcration  the  plaintiff  A  like  cafe 
vtqmIA  forbear  to  ftte  him  promifed  to  pay,  &c.  then  he  avers  that  he  ^^^^^J  Zh^xt 
didextunc  totally  *  forbear,  but  did  notfayhucufqiie.  Scd  per  tot.  cur.   theconfidcr- 
it  fhall  be  intended  a  total  forbearance,     2  Mod.  24.  Pafch.  27   *''°"  *"  ** 
Car.  C.  B,  Edwards  v.  Robarts,  thc^^'tr^ 

wnt  was  that  keforbbre  7  mor.tbs'^  and  being  moved  in  arreft  of  judgment  by  ferjeant  Baldwyn»  becaufe 
it  Is  not  faid  bncufjucy  which  implies  that  alter  the  7  months  he  did  forbear,  it  was  notwithftanding 
held  good,  it  bc'ip.,^  a  r:ajonable  time ;  and  the  rather  becaufe  if  the  a<SIori  had  been  brought  within  the 
7  months,  ^nd  the  plamcift'had  averred  that  hucufque  he  forbore,  it  had  been  good  enough.  Quaere* 
?  Mod.  34.  Pafi^h.  7,-}  Caff  z.  C.  B.  in  Edwards  aod  Roberts's  cafe. 

4r.  In  affumpfit  tofurrender  copyhold  laftds,  exception  was  talqen  "^ 

becaufe  it  was  ftot  averred  that  the  plaintiff furrendered  them  according 
to  the  cuflom  of  the  manor,  nor  fljewed  the  furrender  itfelf,  that  the 
court  might  judge  of  the  validity  thereof,  but  becaufe  it  was  faid  a 
furrender  according  to  the  agreement,  and  verdidl  on  non  affumpfit 
it  is  well  enough.  3  Keb.  625.  pi.  7.  Pafch*  28  Car.  2.  B.  R. 
Danwood  v.  Godfcall. 

42.  Affumpfit  in  cotift deration  the  plaintiff  would  confent  and  not 
Under  the  defendant  to  merry  fuch  a  woman,  he  promifed  to  pay  the 
plaintiff  20  L  ,  Upon  a  demurK^r,  the  defendant  had  judgment  be- 
caufe the  plaintiff  did  twtfhew  where  or  in  what  place  he,  did  con- 
fent J  for  it  is  an  affirmative  as  well  as  a  negative,  viz.  to  con- 
fent and  not  t^o  hindeff     2  Lev.  227.  Trin.  30  Car.  2.  Chapman 

T.  Fothergile.  . ;     •* 

43.  Affumpfit  to  pay  20/.  after  fuch  a  marriage  had  between  the  *  Show.  9?. 
plaintiff* s  nephew  and  the  defendants  nitce^  in  conftderation  that  the  j'^*  9-^*^"bf 

D  d  3  plaintiff    ■    ''^' 
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fon,  S.  C,  pfaitjtiffy  at  the  fpecial  inflame  and  requejl  of  the  defendant^  hdouU 
Qtteftion'was  ^^^^^"^^^^  ^^^  labour  to  perfuade  the  nephew  to  rnarry  the  niece^  did 
upon  the  promife  to  pay ^  &c.  and  averred  that  he  omnibus  modis  quibus  poterd 
vord  (pote-  conatus  fuit^  &c.  but  did  not  aikge  in  particular  ho'w  and  in  nvhet 
wiccrtain  "^  »?fl««i'r  he  did  his  endeavour,  &c.  The  whole  court  feemed  to  agree 
but  bccaufe  that  the  deelaration  is  good,  but  perfuaded  the  plaintiff  to  go  to  a 
hehadiaida  jjew  trial,  becaufc  the  damages  given  being  40 1  were  too  great 
Jaof"pcr-  f^^  ^^  fmall  a  matter.  Raym.  400.  Trin.  32  Car.  z.  B.  R.  Agli- 
fuafion,  it     onby  V,  Towerfon. 

Vf'as  held 

good,  being  after  vcrdidbj  and  judgment  for  the  plaintiff. ■  »  Mo.  595.  pi.  80S  P^ch.  35. 
Eliz.  S.  P.  agreed  to  be  good  eno:  gb  in  aftion  on  the  cafe^  which  is  only  matter  of  the  conftderadda 
which  is  not  travcrfable.  But  otkcfw'ifc  it  is  in  the  cct.dinon  cf  an  cL' rfitior?  or  covenant,  wheitaK 
hinds  himfelf  to  do  his  furtherance,  he  ihall  there  ihew  particularly  how  he  had  done  his  furtbeixoce. 

44.  The  count  was,  that  in  confideration  the  pfaintij^taotMde/iver 

the  defendant^!  cattle  out  of  pounds  he  promifed  to  pay  him  or  favc 

him  harmlefs  \  and  averred  that  pro  deliberatione  inde  an  a3iott  nvas 

brought  againjl  kiniy  and  a  recovery^  but  did  not  exprefsly  aver  that 

he  had  delivered  the  cattle.     The  court  held  this  not  fuffident, 

though  after  a  verdift  5  for  it  was  the  fubftantial  part  and  ground 

of  the  aclion.    And  judgment  was  ftayed.    2  Show.  329.  pL  338. 

Mich.  35  Car.  2.  B.  R.  Well  v.  Thompfon.* 

Show.  50.  ^r,  AfTumpfit,  for  that  in  confideration  the  plaintiff  ^vould  dtHwr 

M\its\^.C,   ^^  '^■'^  defendant  y  &c.  he  promifed  to  pay^  &c.  and  averred  that  he  &d 

adjudged  for  deliver^  &c.  but  did  net  fay  *iuhere.     And  upon  a  demurrer  to  the 

the  detcn-     declaration  it  was  held  ill,  becaufe  this  being  an  executory  conG- 

deration,  it  is  traverfable.      i  Salk.  22.  pi.  i.  i  W.  ^M.  inC.  B, 

Sexton  v.  Miles. 

46.  The  count  was,  that  the  defendant,  in  confideration  the 
pTaiiitifF,  at  the  fpecial  inftance  of  the  defendant,  would yori^wr  to 
arrejl  his  fon ^  affumed  to  pay  him  fo  much  as  thefonjhould  he  indebted 
to  the  plaintiff  upon  the  balance  of  the  account  to  be  Jlated  hetnoeen  the 
fon  and  the  plaintiff.    The  plaintiff  averred  that  an  account  wasfiated 
of  all  debts  owing  by  the  defendant's  fon  to  the  plaintiff  i  and  that 
upon  that  account  the  fon  was  found  indebted  to  the  plaintiff  in 
20 1.  and  that  he  forbore  to  arreft,  &c.     It  was  objeftcd  that  the 
averment  is  only  of  an  account  of  debts  due  by  the  fon  to  the 
plaintiff,  whereas  if  an  account  bad  been  ftated  of  all  debts  due 
on  both  fides,  the  plaintiff  might  have  been  found  debtor  to  the 
C  357    ]  fonj  and  fo  the  plaintiff  had  not  entitled  himfelf  to  the  adlion. 
But  per  cur,  it  being  after  vcrdicSl,  they  will  not  intend  any  thing 
due  from  the  fon  to  the  plaintiff.    And  judgment  for  the  plaintift 
Ld.  Raym.  Rep.  357.  Mich.  10  W.  3.  Waters  v.  GlalTop. 
7  Mod.  143.       47-  AfTumpfit,  for  that  in  confideration  the  defendant  would re^ 
Booth  V.        ^eive  A.  B.  and  C.  into  his  hctfe  ut  hofpitesy  and  find  them  meaty  driri^ 
S?  C  *ac-       ^^'^  ^^^  neceffariesy  he  promifed  to  pay  the  plaintiff  as  much  as  be  dtfcrt>ed': 
cordJngly,      but  did  not  allege  that  he  received  them  ut  hofpiteSy  which  is  a  fpc- 
and  fo  af-      ^ial  receiving,  It  was  obje£l.cd  that  i^  ought  to  be  prccifely  alleged^ 
judgment  in   ^^^  ^'^^^  ^^  exaft  performance  was  neceffary.    But  the  court  held 
C.  B.           it  fufficient  \  and  if  they  had  been  received  ut  hofpites,  it  ought 
to  be  fliewcd  by  the  defendant,  with  a  traverfc  of  their  being  ro- 
ceivcd  as  fuch.    And  finding  them  meat  and  drink  (hall  be  iJ*- 
'  tendea 
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tended  a  guefting  them  till  the  contrary  appears,     i  Salk.  25.  pi. 
10,  Pafcli.  I  Ann.  B,  R.  Gould  v.  Johnfon. 

48.  Where  one  thing  is  to  be  the  confideration  of  the  other, 
though  there  are  mutual  promifes,  performance  mull  be  averred; 
per  Holt  Ch.  J.  i  Salk.  1 12.  pi.  i.  Trin.  2  Ann.  Colonel  v.  Briggs. 

49.  Plaintiff  declared,  that  ir\  cotifukratlon  he^  at  the  injlance  of 

the  defendant  y  would  buy  for  him  tdftta  pmtna  quanta  in  ea  parte  pojfet^ 

and  bring  them  to  Billingfgatf 'Wharf  he  promifed  to  pay  8  /.  per 

bujbel\  andfhenvs  that  he  iow^A/fuch  a  quantity,  and  h'ought  theni 

to  the  Hvharf  ready  to  be  delivered  to  the  defendant ^  and  tendered  them  / 

and  that  the  defendant  did  not  receive  them.     After  a  judgment  for 

the  plaintiff  in  C.  B.  it  was  afligned  for  error  that  the  plaintiff 

did  not  aver  that  the  quantity  bought  was  all  he  had  or  could  ha've 

bought.     But  adjudged  that  he  need  not^  for  prunes  are  bona  peH^ 

turoj  and  to  be  fold  immediately  j  and  it  was  not  their  intention 

that  the  plaintiff  fhould  ftay  till  he  got  together  all  he  might  have 

bought ;  befides,  this  is  proper  to  be  infifted  on  at  the  trial :  and 

judgment  affirmed,  efpecially  it  being  after  verdift,    6  Mod.  302, 

Mich.  3  Ann.  B.  R.  S:rimfliaw  v.  Wcftly. 


(Z,  9)  Aflumpfit,  Declaration*  Averment  of  Per- 
formance of  the  Confideration,  where  the  Pro- 
mifes are  mutual. 

I.  |N  afllimpfit,  if  the  conf  deration  be  executory ^  the  declaration 
"*  ought  to  contain  the  time  and  place  where  it  was  made^  and  after 
It  ought  to  be  averred  in  facioy  when  it  was  performed  or  executed 
accordingly  ;  but  if  it  be  by  way*  of  a  reciprocal  agreement y  then  the 
plaintiff  may  count  tliat  in  confideration  that  he  promiffed  to  do  a 
thing  for  the  defendant,  the  defendant  had  promifed  to  do  ano- 
ther thing  for  him  ;  and  there  the  declaration  need  not  contain  time 
or  place  for  the  confideration,  or  otherwife  that  it  is  performed  and 
executed.  But  if,  in  the  firft  cafe,  where  it  is  executory,  this  is 
alfo  [there  ix]  an  averment  that  it  is  executed,  there  if  the  defendant 
pleads  non  ajfumpfit  generally,  and  does  not  plead  the  fpecial  mat- 
ter, he  cannot  after  take  exception  to  tliat  count  for  the  d fault  afore'" 
faid,  where  he  pleads  fpecially  to  it.  Agreed  by  all  the  juftices, 
2  Brownl.  137.  Mich.  9  Jac.  C.  B.  Holcrott  v.  French.  *  C  35^  ] 

2.  Aflumpfit,  declaring  that  in  confideration  N,  promifed  to  de^  Jenk.  296. 
her  the  defendant  to  his  own  ufe  a  cow,  the  defendant  promifed  to  f'*,^^*^'  ^* 
deli'ser  him  50  x.  Adjudged  for  the  plaintiff  in  both  courts,  that  writ' ought 
the  plaintiff  need  not  aver  the  delivery  of  the  cow,  becaufe  it  is  ^o  »^er  the 
promife  for  promifc*  Note  here  the  promifes  mujl  be  at  one  infant ;  ^^l^^^ 
for  elfe  they  will  be  both  nuda  pa6la.  Hob.  88.  pi,  117.  Hill.  12  HoitCh.  j. 
Jac,  Nichols  v.  Raynbred.  '***^  ^« , . 

*                                         '                                                                                                         agreed  this 
cafe  to  be  good  law ;  for  there  is  a  pojitt'vt  agreement  that  one  fiiall  deliTcr  a  cow  to  the  other,  and  that 
the  other  ihall  give  him  fo  much  money  j  and  therefore  the  adion  lies  for  cither  fide,  without  perform- 
ance of  his  promife.     \%  Mod.  460.  Pafch.  1  3  W.  3.  in  the  cafe  of  Thorpe  v.  Thorpe— But  If 

>y  the  agreement  A.  were  to  delh^^r  B,  a  cow,  atid  that  fcr  it  B.  were  to  del'vver  bim  a  berfey  there  the 
jelivery  of  tl^  cow  would  be  a  condition  preccdentj  aqd  therefore  ouehtto  be  perfoimcd  before  A*  caa 

I^  ^  4>  b;i«c 
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bring  his  a£^it>tt ;  and  upon  t^is  diverfity  the  books  are  reconcileable ;  per  Holt.  Ch.  J*   12  Mo^.  4^0^ 
in  the  cafe  of  Thorp  v.  Thorp. 

An  agreement  was,  that  the  defendant  ihould  pay  fo  much  money  6  months  after  the  ba>;|ain»  tiie 
plaintiff  transferring  ftock.  The  plaintiff,  at  the  fame  time,  gave  a  note  to  the  defendant  to  transfer 
the  (lock,  the  defendant  paying,  ice.  And  per  Holt  Ch.  J.  if  cither  paxty  would  fue  upon  this  agre»> 
snent,  the  -plaintiff  for  not  payirg,  or  the  defendant  for  not  tran&fer/ing,  the  one  muft  arcr  and  proftt 
a  transfer  or  a  tender,  and  the  other  s  paynient  or  a  tender,  for  transferring  Id  the  firft  Vargain  was  a 
condition  precedent;  and  though  there  be  mutual  promifcs,  yet  if  one  thing  be  the  confideratioo  of  tbo 
«ther,  there  a  performance  is  necen''.iry  to  be  averred,  unlefs  a  certain  day  be  appointed  for  perforimnce. 
2  Salk.  112, 113.  pU  t*  Trin.  2  Ann.  Caifenett#.  Brt^% 

3.  Caicy  for  that  h  conji deration  the  pLntitiff  promifed  to  pay  1 00 
ducats  to  the  defendant  iogofuch  a  voyage  before fuch  a  daj^  the  defen^ 

'  dant  promifed  to  repay  fo  many  if  he  did  not  go  accordingly,  and  allegod 
he  did  not  goi  and  for  not  repaying  them  the  aclion  is  brought]^ 
but  did  not  aver  that  be  dtlivere^  the  ducats  to  the  defendanty  which 
was  moved  in  arrcft  of  judgment  to  be  the  confideration  of  the 
uftion.  But  Coke  Ch.  J.  held  it  gooc^  it  being  a  promifc  of  both 
parts,  and  that  if  he  had  not  performed  it  Uic  defendant  might 
have  brought  his  aftiom  And  judgment  for  the  plaintiff.  Roll., 
jlep..336.  pL  50.  HiU.  13  Jac.  B.  R.  The  Spaniih  AmbaiTador  v% 

.GiiFord. 

4.  But  if  a  man,  in  conftderntion  cf  a  future  thing  to  be  done  by  the 
plaintiffs  ajfumes  to  do  a  things  there  in  a^ion  upon  the  cafe  he  ought 
to  aver  the  performance  of  it,  becaufe  he  has  no  remedy  for  it ,  per 
Coke  Ch.  J.     Roll.  Rep.  336.  Hill.  13  Jac.  B.  R.  in  pi.  50. 

5.  AflTumpfit,  for  that  it  was  muiyizlly  zgreed  that  the  plaintiff 
^              Jhould  before  Lady-day  convey  to  the  defendmt,  &c.  all  her  intercft 

and  title  to  the  real  eftate  of  P.  deceafcd  j  and  that  in  cenf  deration 

thereof  the  defendant  Jhould  before  that  time  pay  to  the  plaintiff  25  U 

&c.  and  then  lays  mutual  promifes,  viz.  that  in  ^C0nfideration  the 

defendant  had  proviifd  to  perform  the  agreement  on  her  part^  the  plains 

tiffpromifed  to  perform,  &c.  on  her,  part.     It  was  moved  in  arreft 

of  judgment,  that  the  plaintiff  ought  to  have  averred  ttc  perform-* 

ance  of  his  part  firft,  becaufe  the  defendant's  part  of  the  agreement 

was  pjromifed  to  be  performed  in  confideration  of  the  plaintiff* & 

performing  his  part.     But  it  was  anfwered,  that  the  defftidant's 

agreement  depends  not  on  the  plaintifPs  performing  any  aft,  but 

is,  that  in  confideration   the   plaintiff  agreed  to  one  thing  the 

defendant  agreed  to  do  another  thing  5  and  the  confideration  isna 

other  than  the  reciprocal  promife  of  the  one  to  the  other,  wMch 

is  executory,  and  upon  which  tJie  parties  have  mutual  remedies; 

^nd  it  is  a  general  rule  that  nvhere  the  defendant  hath  a  remedy  fir^ 

the  confideration  of  a  promife,  the  conltderation  in  fuch  cafe  needs  mt 

to  be  averred  to  be  performed.     And  judgment  afterwards  for  the 

plaintiff.     Hardr.  io2.  Pafch.  1657.  Gibbons  v,  Prewd, 

$0  wh^re  6.  Where  tliere  is  a  promife  again  fl  a  pn»nife,  there  needs  ti^ 

''i' d  Ifur    ^^^^^{^^^^^  >  3S  where  A,  agrees  to  take  BJs  fon  apprentice^  and  S^ 

iendercapy-  agrees  to  git^  A^  a  bond  to  pay  40  /.  this  is  a  promife  againfl  a  pfO- 

hoid  lands  to  niife ;  and  in  an  a6Hon  for  not  giving  the  bond,  the  plaintifFneed 

dant**'ird"     "^^^i^er  his  having  taken  the  fon  a|)prenticc,    Lev.  87,  88.  Jficb^ 

that  defcn-    14  Car.  2.  B.  R.  Aiion. 

dant  (hoa)d 

fgy,  &c.  and  in  ccvfiJeratUr  tleplaint-Jfbrtt  ttfjfumed  to  perform  th«  agrtfwtmt  w  ikfarof^  tie  /tjuiff. 

ttgi4e4  to ^'crJuiM  tidi  ugiuouM  M  hii £art^  the  whole co^it  h^  tlutt  hs^c  ^ng  aucitfil pfomiftt  tbeit* 
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needed  no  averment  of  performance,  «nd  Ij^erefore  the  plaintiff  in  this  cafe  havinf  made  ait  ill  averment 
where  no  averment  was  neeefTary,  it  fhall  not  hurt.  L«r«  293.  Trin.  zi  Car.  2.  B.  R.  Beany  r.  Tur- 
ner. •.^^.—S.  P«  becaufe  it  19  the  counter-promiie  and  not  the  performance  that  raifea  the  €on£deratioiu 
Per  cur.  4  Mod,  i86«  Pafch.  5  W.  Sc  M.  In  6.  R.  in  cafe  of  Knight  v.  Keech. 

*  7.  Aflumpfit,  fir  that  he  had  purchafed  a  leafe  of  lands  then  in  Kch.  333. 
poffe/jhn  of  the  defendant ^  who,  in  cortfideration  that  the  plaintiff  had  ^^l^^^ 
promifed  to  pay  him  60  /.  promifed  the  plaintiff  to  deliver  up  the  leafe  s'.  c.  judg- 
upoH  the  payment  of  the  money ^  and  cdfo  to  deliver  him  poffeffton  of  the  "^ent  fVayed. 
lands  I  April  next,  and  affigned  for  breach  that  he  had  not  deli-  rT^pi^'J' 
Tcred  him  the  pdffeflion  of  the  lands  on  the  faid  i  April.     It  was   Olivet  v. 
moved  in  arreft  of  judgment,  that  though  here  was  a  promife  Earns,  s.c. 
againft  a  promife,  yet  the  leafe  being  to  be  delivered  upon  pay-  JhipifJau^ 
ment  of  the  money,  the  plaintiff  ought  to  aver  that  he  had  paid 
it ;  for  othcrwife  he  is  not  to  have  the  leafe  delivered  to  him. 
And  to  this  the  court  agreed,  but  held  that  the  delivering  poflef- 
fion  of  the  land,  is  another  thing,  and  diftinft,  and  to  be  done 
at  another  time ;  and  herein  is  the  breach  alleged,  and  this  ought 
to  be  done  whether  the  money  be  paid  or  not ;  but  if  the  breach 
had  been  for  not  delivering  the  leafe,  then  the  objeftion  had  been 
good  \  but  the  breach  being  for  not  delivering  pofleffion  of  the 
land,  judgment  was  given  for  the  plaintiff.     Lev.  70.  Mich.  14 
Car.  2.  B.  R.  Oliver  v.  Evans. 

8.  Cafe  for  that  the  defendant s  fon  having  got  the  plaintiff^ s  daugh^ 
ier  with  child,  of  which  fhe  was  delivered;  and  that  the  plaintiff  - 
intending  to  profecute  the  fin,  it  was  agreed  between  the  plaintiff  and 
defendant,  that  if  the  plaintiff  would  promife  to  keep  the  child  for  6 
years,  and  not  profecute  the  fin,  then  the  defendant  would  pay  to  the 
plaintiff  i  O  /.  And  fo  lays  mutual  promifes,  and  averred,  that  he  had 
maintained  the  child,  &c.  but  that  the  defendant  had fiQt paid  the  10/.  "Up- 
on demurrer,  it  was  objefted  that  the  plaintiff  did  not  aver  that  bepro^ 
mifedto  maintain  the  child  for  6  years,  which  is  a  condition  that  pre- 
cedes the  whele  agreement ;  but  per  cur,  the  mutual  promife  of  the 
plaintiff  mentioned  to  be  in  confideratione,  &c.  was  fufficient  aver- 
ment to  this  purpofe,  without  other  averment.  And  the  plaintiff  had 
judgment.     Lutw.  222.  Hill.  36  &  37  Car.  2.  Stinton  v.  Yates. 

9.  Promife  againfl  promife  gives  mutual  remedies,  and  aver^  ^a.  Raym* 

ment  of  performance  is  vot  necejfary*     Comb.  256,  Pafch.  6  W.  3.   Rep.  664, 

C,  B,  Mansfield  v.  Stephens.  665.  Pafch.  ^ 

^  *  13  w.  3. 

S.P.byHoltch.juaice. 

10.  \i  A,  promifes  to  deliver  a  horfe,  ofid  B,  promifes  20  /.  the  2ol. 
is  to  be  paid  for  the  horfe,  and  the  delivery  if  the  horfe  is  to  be  pre^ 
fumed  purfuant  to  the  promife  *,  for  though  an  affumpfit  is  founded 
upon  the  promife,  yet  an  2l&  to  be  done  purfuant  to  fuch  pro- 
mife is  the  ground  of  the  affumption  j  per  Holt  Ch.  J.    Comyns's 

Rep.  99.  Pafch.  13  W.  3.  B.  R.  in  cafe  of  Thorpe  v.  Thorpe.  ♦ 

11.  Wher^  it  is  a  condition  precedent,  the  doing  it  mufi  be  tfaA.  agreet 
averred  to  maintain  an  aftion ;  per  Holt  Ch.  J.  and  cites  Jo.  *   ^^f^^lf^* 
JI8.  where  the  executor  of  A.  brought  an  aftion  of  the  cafe  Midfummtr, 
againft  B.  declaring  that  in  confideration  A.  in  hi«  life-time  did  firwbib 
promife  to  ajfure  certain  lands  to  B.  before  Michaelmas  next,  Ji  pro^  payKhna    * 
tnifed  to  pay  him  fo  much  moncjfor  the  lands  fo  the  affurance  was  horj€ai 

to   ^if^^i»ai$ 
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to  be  made  before  Michiiclmas,  and  the  money  was  to  be  paid  for 
the  land,  and  confequently  after  Michaelmas ;  for  A.  had  time 
till  Michaelmas  to  make  the  aflurance,  and  bccaufe  the  afTurancc 
was  to  have  been  made  firft,  and  the  mdney  by  the  agreement  to 
he  p2Lid  for  the  land,  though  tliere  were  mutual  promifcs,  yet  it 
was  adjudged  the  aft  ion  would  lie  for  the  money,  without  mak- 
ing the  aflurance  firft ;  and  faid  tliis  cafe,  as  it  is  there  reported, 
is  intricate,  and  requires  confideration  to  make  this  conftruftion 
upon  it,  but  upon  examination  it  is  a  full  authority  in  point. 
12  Mod.  462.  Pafch.  13  W.  3.  per  Holt  in  delivering  the  opinion 
of  the  court,  in  cafe  of  Thorpe  v.  Thorpe. 

p.  76.  pi.  f  3. [  -f  But  it  Js  mif-printcd»  and  {hould  be  pi.  50.] 

*  This  IS  mif-printcd^  and  ihould  be  Ju.  327.  328.  Dike  v.  Ricks«         Cro.  C.  335,  336.  S.  C. 
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462.  cites 


1 


I  3^0  ]  (Z.  10)     Aflumpfit.     Declaration.     What  is  a  good 

fetting  forth  of , the  Promife. 

I.  'T  HE  writ  is  good,  that  the  defendant ,  fcr  a  certain  fum  agreed 

^     upon  hitivcen  them^  promijtd  ivithout  expreffing  what  fuou 
JBr.  Aftion  fur  leCafe,  pi.  io8.  cites  it  as  agreed  11  H.  6.  55. 
So  where  2-  Aflumpfit,  for  that  the  defendant /^r^wZ/^rf  to  dofuch  a  things 

dlecia!erthft  *"^  upon  non  iiilumpfit  pleaded,  it  w?is  found  that  he protnifed  to  th 
ht  ccrJiJera^  that  thing  and  atioiher*  It  was  rcfolved  againft  the  plaint t^.  Cro. 
tionrfore      E,  yp,  pi.  42.  Mich.  29  &  30  Eliz,  B,  R.  King  V.  S/^binfon. 

thttfy  the 

defendant  aHumed,  ice,  and  x\\t  jury  found  that  the  prrn-fcwai  In  cenjidtration  of  that  thing  and  OMCtLer 

tkingf  he  hath  failed  of  hi&  aHumplit*     Cro.  £•  79.  in  pi.  42.  S.  C. 


Cro.  £.147. 
pl.  10.  S.C. 
ky  V/ray, 
Shuce,  and 
Clench  ac- 
rordingly ; 


3.  In  adlion  on  the  cafe  the  plaintiff  ought  not  to  vary  from  his 

cafe  y   fo  that  in  the  cafe  of  the  promife  grounded  on  2  confideratmSy 

and  plaintifl^  declares  on  one  only^  he  fhall  never  have  judgment; 

per  Wray  J,     Lc.  299.  pi.  410.  Hill.  31  Eliz.  B,  R.  in  cafe  of 

but  Gawdy    ^in^i^s  V,  Wcftcoatc. 

c  contia,  and  cited  the  32  H.  8.  Cr.  Vcrdl^l  90.  But  Wray  f*»d  th.»t  book  was  no  law,  and  tte 
omtraj-y  had  been  adjudged  in  this  court.  And  the  principal  ^.jfe  was  aflTdmpfic,  &c,  in  coafifloaucM 
the  fLmtijf  'utculd  many  tbt  dff^miavt^i  dau^hta-y  he  fir^m'tf^d  to  gh'r  h\m  20  /.  and  f  frocurf  h.m  ill 
the  cam  gicnv'ing  on  jucb  lundsy  and  to  provide  the  ^ueduifig  dintier*  The  defendant  confeiTed  the  pro- 
jnite  ot  20 1.  to  Uic  plaintirr",  fo  as  he  would  procure  a  Jeafc  of  certain  lands  for  his  daughter's  iifej  and 
Uaverfed  tlie  other  promifes.  The  jury  fci'nd  the  prcwijf  of  20/.  hut  mtbwg  -eije-y  fo  that  the  joiy 
hare  not  found  the  fame  promife.  And  afterwards  judgment  was  given  againit  the  pUinti^'.  l*e.  iy9« 
pi.  410.  Hill.  31  Elia.  B.  R.     Simms  v.  Wcftcot. 

■4.  Affiimpfit,  in  confideration  of  forbearance  for  a  certain 
time,  to  pay  the  debt  (being  10 1.)  at  ^ftverai  days.  It  was  moved 
in  arrcft  of  judgment,  that  it  is  not  declared  by  'what  portions  die 
10 1,  fliould  be  paid.  But  per  tot.  cur.  the  plaintiff  had  judgment 
to  recover,  j  Lc.  235.  pi.  322.  Mich.  32  Eliz.  B.  R,  Brcwin  ?• 
Mansfield, 
s  ^  '^°'  5.  Ailumpfit,  for  that  the  plaintiff,   i  Nov.  31  EU%.  delivered^ 


jKljnradtur 


V 


aaiontf  [of  Aflumpfit]  360 

This  IS  not  the  affumpfit  upon  which  the  plaintiff  declared^  and 
therefore  adjudged  for  the  defendant.  Cro.  E.  660.  pL  6.  Pafch. 
41  Eliz.  B.  R.  Mundy  v.  Martin. 

6.  The  count  was  that  fuper  fe  ajfumpfity  h\xt  fays  not  to  ivhom^   Noy  38. 
fior  fays  £5*  eidetn  querenti  jidclltcr  promifit ;  yet  the  promife  being  ^"  ^'  "*'^"' 
to  enter  into  a  bond  to  the  tejlatovy  it  was  held  as  fufficient  as  if  it  had  count  asTof 
been  fuper  fe  aiTumpfit  prxdi£to  the  teftator ;  for  it  is  tantamount :  a  promife  t» 
and  fays  it  was  fo  refolved  in  the  cafe  of  *  Michal  v.  Johns.  But  P'7*  ^^* 

if  it  had  h^cn  fuper  fe  affumpfit  to  enter  into  a  bond  of  20  /.  and  (hews  in^wwhom" 
not  to  whom,  there  perhaps  all  had  been  uncertain  and  void.   &c.    And 
Cro.  E.  847,  848.  Mich.  43  &  44  Eliz.  B.  R.  Coulfton  v.  Carr.      ^^at  judg, 

^''     ^  ^^        ^^  mcnt  was 

S'lveafor  the  plaintiff.  *  S^e  (U)  pi.  6x« 

I 

7,  The  count  was  that  defendant  affumpfit ^  that  the  arrears  of  Noy  38. 
a  certain  annuity  fbould  be  paid  modo  \sf  forma  fequenti^  viz,  that  he  g  p   ^ 
with  two  \  others  fbould  be  obliged^  &c.  It  was  held  a  fufficient  afTump-  ^ot  appear. 
lit  to  be  obliged,  though  it  came  after  the  viz.     But  Fcnner  e  fC  3^1  3 
contra.      Cro.  E.  847,  848.  pi.  i.  Mich.  43  &  44  Eliz.  B.  R, 
Coulfton  V.  Carr. 

8,  Aflumpfit,  for  that  in  conftderation  he  would  marry  the  defend-^  if  J.  S.  m 
anfs  niec€y  he  promifed  to  give  with  her  in  marriage ^  as  before  he  had  ^^^^^^"J^- 
agreed  to  give  with  her  in  marriage  to  J*  S.  and  alleged  that  the  de^  ioco*l. 
fendant  had  agreed  (but  did  not  fay  with  whom)  to  give  J.  S,  1000  /.  agreees  to 
if  he  would  marry  nis  faid  niece.     This  being  moved  in  arreft  of  ^'V'/^'l*' 
judgment,  Fcnner  and  Yelverton  held  the  exception  good,  and  7.  z).  and 
that  it  is  material  and  traverfable ;  but  Gawdy  and  Popham  e  J-  s.  de- 
contra  clearly;   for  that  fuch  agreement  is  but  collateral,   and-f*^^"^' 
only  an  inducement  to  the  promife,  which  is  the  principal  caufe  pay  Ll 

of  the  aftion ;  and  if  the  defendant  v/ould  have  pleaded  in  this  }-  C)«'« 
cafe,  that  he  did  not  agree  to  give  J.  S.   loool.  then  the  plaintiff"  J^j^^;'.'  ^°* 
by  his  replication  might  have  made  the  agreemeat  certain  as  to  fideration 
the  perfon  with  whom  it  was  made.     Yclv.  1 7.  Mich.  44  &c  45   thereof  the 
Eliz.  B.  R.  Alfop  V.  Sytwell.  ^^^ 

give  bim  ICOO/.  this  is  good,  %citiy>ut fay'irg  iv'itb  ivbom  the  agreerrent  teas  ma^g,  or  tuhft  d^bf^  farti" 
(ularly  be  has  paidj  y^^  'he  payment  ot  the  debts  is  matter  traverfable  j  for  if  the  defendant  alleges  any 
debt  in  fpecial  not  paid,   the  plaintiff  by  way  of  replication  may  make  it  certain  j  per  Gawdy  and  Pi>p- 
^ain.     Yclv.  17,  18.  Mich.  44  &  45  Eliz.  B»  R.  in  cafe  of  Alfop  v.  Sytwell. 

9.  Aflumpfit,  &c.  in  confideration  the  plaintifF  would  marry  the  ^^7  5^'   , 
daughter  of  the  dtkndTint  fuper  fe  ajumpfit^  and  did  not  fay  the  de-  ^^^5" 
hndTintfuperfe  affumpfit;  and  this  wasobjcded  in  arreft  of  judgment ;   in  arreft  of 
but  it  was  infifted  that  it  muft  necefiarily  be  intended  that  the  de-  j«<ignicnt» 
fendant  promifed,  becaufe  queritur  verfus,    &c.  and  he  is  there  X^it   ^^* 
named.  But  all  the  court  held  it  to  be  ill  5  for' a  declaration  ought  s.  c.  cited 
to  contain  the  fubllance,  orotherwife  it  is  not  good;  and  no  mat-   o^*^*^^*"™' 
tcr  of  fubftancc  fhall  be  fupplied  by  intendment,  nor  (hall  the verdicl:  Tr^.j  A^in, 
help  it  \  wherefore  it  was  adjudged  quod  querens  nihil  capiat  per  and  Powell 
biUam.     Cro.  E.913.PI.  i.  Hill.  45  Eliz.  B.  R.  Law  v.  Sanders,  /^c^dccfla- 

lion  In  this  cafe  was  adjudged  ill,  becaufe  there  'were  3  ferfom  mentioned  in  the  ccuntf  and  then  noil 
conftat  which  of  the  2  betides  the  plaintiff  made  the  promife,  and  ihciefore  it  is  uncertain*  ■  - 

5  Mod.  Arg»*cices  S.  C.  and  fays  the  defei.danfs  daujihrer  was  the  la(l  of  the  3  named,  and  the 
words  fuper  ie  aiTumpfit  imm:diateiy  following  might  rclaie  to  her,  whi^h  was  the  reafon  of  the  judg. 
Ilicnt.  •  . 

u 


36 1  aftioniBf  [of  Affumpfit.] 

In  aitantum  mff'ttit  for  fivtral  bcrfcs  lent  by  the  flamikff  to  ebt  defendant  tt  bh  rejuejff  the  cmH 
thatfuperfe  affumpfit.  Exception  was  takrn  for  r.ot  faying  'whoprmtfcd;  fed  non  allocatur  j  for  it  mtrfi 
he  intertdci  the  dejtndant  promifed;  and  judgment  pro  plaintitf,  the  debt  being  created  bj  la^v^  but  if  it 
were  coIJaterai,  the  promifcto  and  by  whom  muft  be  pofitively  averred,     a  Rcb.  715.  pi.  97.  Mich. 

12  Car.  2.  B.  R.  SymbaU  v.  Cook. S.  C.  cited  Lntw.  ^38.  by  Powell  J.  as  a  cafe  in  pomt 

•with  the  principal  cafe  there,  which  was  adjudged  for  the  plaintiff.      Trin.  13  W.  3.  Remington  v» 

Taylor. 

AfiUmpiit,  Sec,  for  that  the  defendant  bein^  indebted  to  him  In  20].  for  goods  fold,  in  confideratJoii 

^thti  tof  Jufer  fe  ajiimpfiti  and  did  not  fay  that  the  defendant  frowfed.  Aftci  a  judgment  b)  defaulc  ad- 
judged for  the  plaimiff,  hecaufe  there  i&  nobody  eile^upon  the  record  to  promifc  but  the  deiendaat  j  bat 
if  there  had  been  two  defendants,  it  might  have  been  uncertain  to  whom  to  apply  the  promite.    x  Salk. 

,  %t»  pi.  n.  Trin.  a  Ann.  p.R.  Shore  v.  Brown*  '  3  Salic.  17.  S.  C.  per  cur.  accordingly.-— 

»Ld.  Raym.  899-  Sheer  v.  Brown,  S.X:.  and  judgment  ai^irmcd  by  3  jwiiicesy  abfenu  Holu        » 

S.  C.  cited  lo*  In  affumpfit  the  plaintifF  counted  of  a  promifc  to  delkyer  2a 
-Arg.Hardr.  fodders  of  lead.  Exception  was  taken,  becaufe  it  was  net  /aid  to 
^23.  that  if  ^j^Q„^  the  lead  (hould  be  delivered.  Sed  non  allocatur ;  for  it  fhall 
does  not  ex..  be  intended  to  be  to  him  to  whom  the  proniife  was  made,  which 
prcft  to  was  the  plaintiff.  Cro.  J.  ^87.  pi.  3.  Mich.p  Jac,  B.  Jl.  Somer- 
r^r/*"^     fall  V.  Barnaby. 

|>rr>mile  was  ^ 

ttade,  it  ihaa  be  intended  to  be  to  t^  plaintifiw 

II.  Affumpfit,    for  that  he  having  fold  and  deUvertd  certain 

nvares  to  J,  S.  at  the  requefi  of  the  defendant ^  he  promifed  that  in  ccn^ 

ftderation  the  plaintiff  nvould  triifi  the  faid  J.  S,  fur  the  nvares^  not 

X  362   1   exceeding  100  L  he  wotjld pay  for  the  {^mt  when  rehired;  and  the 

jtlzintiff  alleged  in  fa^,  that  fuper  inde  fiduciam  dedit  to  the  faid  J,  S^ 

and  delivered  the  goods  to  hinty  which  did  not  exceed  100  /•     After  vetw 

di£l  for  the  plaintiff  it  was  objefted,  that  the  words  fiduciam  dedit 

fuper  indc  might  mean  as  well  before  as  after  the  promife  made^ 

and  by  intendment  may  be  taken  either  way  5  befides  he  ought  to 

have  alleged^that  J.  S.  who  was  the  principal  creditor,  had  not 

paid  for  the  ware* ;  for  if  he  had,  then  this  aftion  would  npt  lie 

againft  the  defendant ;  but  adjudged  that  the  word  fuper  inde  muft 

t  elate  to  the  profnfe^  and  that  if  J.  S,  had  paid  the  money  the  defend-^ 

ant  ought  to  havefhewed  it ;  per  tot.  cur.  adjudged  for  the  plaintiff^ 

2  Bulft.  74.  Hill.  II  Jac.  Craflc  v.  Johnfon. 

Popli.  i8f*         12.  Plaintiff  counted  tliat  if  the  defendant  would  deliver  certain 

it^S^  I'  ^     wares  to  the  defendant's  daughter  he  would  pay  for  them,  but  did  not 

adjudged  for  f^y  ^0  whom  he  would  pay.     But  the  court  held  that  this  fhall  be 

toe  plain-      intended  of  payment  to  the  plaintiff.     Noy  83,  Sharp  v.  Rolt. 

tiff*.  Mich. 

»Car.  B.  R. lat.  151.  S.  C.  and  the  court  held  it  well  enough.— ^  Ibid.  172.  Sharp's  caf<^ 

S.  C.  adjudged  accordingly.— -Cro.  C,  77.  pU  8.  Trin.  3  Car.  in  the  exchequer-chamber,  Rolter, 
Sharp,"  S.  C.  and  judgment  affirmed. 

A.  promifed  B.  to  deliver  fo  many  icadof,  &c,  atfucb  a  plaee.  It  wasnoved  in  arreftof  judgment^ 
ttkatthe  aifumpfit  was  to  deliver,  but  does  not  fay  toKvbcm,  Bnt  Walter  Ch.  B.  held  this  exception  not 
food  'y  for  when  one  promifes  another  to  pay  or  deliver  any  thing,  and  fays  not  to  whom,  tbe  Uw  %uii/ 
intend  tt  •  and  be  remembered  a  calc  in  36  Eliz.  where  one  promifed  to  deliver  10  quarters  of  peas  at  fuch 
a  houfe,  and  did  not  fay  to  whom,  yet  it  was  adjudgrd  good  ;  for  there,  and  fo  here,  he  is  to  deliver  it 
ar  his  peril  at  fuch  a  place,  though  none  be  there  lo  receive  it  j  and  if  no  place  be,  then  to  tbe  perftMS, 
though  it  be  not  faid  to  whom  it  fliall  be  delivered,  and  the  delivery  at  the  p^e  mentioned  Indemniiie^ 
him  *  beGdes  in  tbe  principal  cafe  the  declaration  is,  tiiat  they  were  to  be  delivered  at  fuch  a  place  to 
the  ufe  of  the  plaintiff,  which  makes  it  mudi  the  ftronger.  Litt.  Rep.  S5.  Trin.  4 Car.  in. the  excb^.^ 
^oer.     Howard  y»  Approbcrt. 

13.  Affumpfit  for  that  the  defendant  in  conf deration  of  a  marrt^ 
agCy  &c.  inter  alia i  prow ifed  to  pay  (o  much  y  af  ter  a  verdi£l  for  the 
plaintiff,  the  judgment  was  llaycdi  becaufc  the  whole  promfi 
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ieirt^  intirey  it  mujl  be  wholly  fet forth.  All.  5.-  Hill.  22  Car.  B.  R. 
Powell  V.  Waterhoufe. 

14.  Cafe,  for  that  the  defendant  ajfwned  to  pay  the  plaintiff  Z/^  /. 
9ut  of  the  frtigkt  of  afbip.  It  was  moved  in  arreft  of  judgment, 
bccaufe  the  plaintiff  Jiad  not  averred  that  there  tvas  any  money  drre 

for  th  freight  of  the  (hip ;  per  Roll  Ch.  J.  it  is  a^  parcel  of  the 
promife  that  the  money  fliould  be  paid  out  of  the  freight,  and 
that  it  ought  to  have  been  avowed ;  and  likewife  the  plaintiff 
ought  to  have  laid  a  demand  made  of  the  money  to  be  paid  out 
of  tlie  freight.  Sty.  220.  Trin.  16^0*  B.  R.  Chace  v.  Lover- 
ing. 

15.  It  did  not  appear  by  the  declaration  to  whom  the  affumpfit 
V)as  made^  but  it  was  only  hid  fuper  fe  affumpfit ;  and  this  being 
moved  in  arreft  of  judgment,  the  court  ruled  a  nil  capiat  per  bil- 
1am.     Sty.  255.  Hill.  1650.  B.  R.  Coleman  v,  Blunden, 

16.  Aflumpfit  for  that  ///  confi deration  quod procuravit  [procuraret^  ftaym.  1 1> 
y.  S.   to  furrender  fuch  an  houje  the  defendant  would  pay  him  10/.   Buck  v. 
when  hefhouldbe  required^  but  did  not  fay  fuper  fe  ajfumpftt  to  pay  :    ^J|K!|*^5* 
after  a  verdift  for  the  plaintiff  the  judgment  was  fet  afide  for  thought  Ac 
tlusreafon*     Sid.  246.  pJ.  8.  Fafch.  17  Car.  2.  B.  R«  Buckler  v.  dcdaation 

Angell.  rt1<t,W 

thought  it  ooly  matter  of  form ;   hot  judgnent  wa«  Aayed  until,  &c.  Keb.  S78.  pJ.  30.  S.  C* 

adjudged  ptr  curiam  prxter  Keeling. Lev.  164.  S.  C.  and  the  judgment  (lajcd  j   for  here  was  no 

pTomifey  and  therefore  non  aflumpiit  was  noiflue.  S*  C.  cited  and  S.P.  where  the  count  was  of 

SK>d9  fold  and  delivered^  and  judgment  leverfed  in  error.     zLd.  Rayn.  Rep.  i5i6«  Hill,  x  Geo*  2* 
.  R.  Lea  ? .  WeiA. 

17.  Indeb.  aff.  in  an  inferior  court  alleged  that  defendant  was 
indebted  to  him  for  goods  fold,  and  being  fo  indebted,  did  affume 
infra  jurifdiffcionem  curix.  Hale  Ch.  J.  thought  it  good  enough, 
for  the  i/idebitatus  is  but  the  inducement  to  the  aHioUy  but  the  aJfumpUt 

is  the  ground  of  it ;  for  this  is  not  an  a£lion  of  debt  but  action  on     f  363  1 
the  cafe,  and  the  alleging  the  indebitatus  is  only  to  (hew  that  it  it 
not  a  debt  upon  a  judgment,  nor  an  obligation,  nor  a  rent;  fo 
that  if  he  had  faid  indebitatus  for  goods  generally,  it  had  been 

f;ood  enough.  Twifden  and  the  pta6licers  affirmed  the  prafticc 
or  10  years  to  be  otherwife;  but  Hale  and  Wilde  never  knew 
it  fo  for  many  more  years ;  and  Hale  took  a  difference,  that  if  he 
had  faid  wares  fold  at  fitch  a  place  htfhquld  have  faid  infra  jurifdir* 
iionem  curiae ;  but  if  no  place  appear,  and  the  ajfumpjit  be  alleged 
infra  jurifdiQiofiem  curia j  it  is  well  enough.  •  Advifare  volunt. 
Freem.  Rep.  104.  pi.  112.  Mich.  1673.  B.  R.  Anon. 

18.  Affumpfit,  &c.  iox  X\\zt  x)^e  defendant  being  excommunicated  atev.  119* 
at  the  profecution  of  the  plaintiffs  (church^wardens  )  for  not  paying,  a  ^^^^^ 
tax  toivards  the  repair  of  the  churchy  and  in  conftderation  that  the  bi^   y^^^,  CoV- 

fbop  at  the  infance  and  requefl  of  the  faid  defendant  would  ahfolve  him,    tiNcwooo 
be  promifed  to  pay  the  money  to  the  plaintiffs y  &c..    It  was  moved  in   ^*  ^•.**"' 
arreft  of  judgment,  thathere  wasno  confideration  on  the  part  of  the  ti,e  ,xccm- 
plaintiffs  to  raifcthis  promife;  but  judgment  was  given  for  them;  trunhatrntf 
for  it  cannot  be  intended  but  that  the  biftiop  abfolved  him  at  their  '^  V^Z/J^f '^ 
rc(iueft|  and  would  not  have  done  it  but  on  account  of  the  pro-  and  that  iIjc 

1 1  xnife 
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defendant  ttiik  to  pay  the  money  to  them.  Vent.  297.  Trin.  28  Car.  ji 
ad'jS!      B.  R.  Curtis  &  al'  v.  CoUingwood. 

nent  for  the  pUintiiFs.  Freem.  Rep.  284.  pi*  328.  S.  C.  exception  was  taken,  becaafe  it  %rai 

not  alleged  that  tkeytverc  eburcb'toardem  at  the  time  (f  tbepromtfe  made,  whereby  it  might  appear  thaC 
they  had  a  right  to  demand  the  money,  and  fo  they  may  be  aa  mere  ftrangers.  But  had  it  been  in  con« 
fideration  that,  the  plaintiffs  confentirent,  or  would  not  obftru^  it,  or  that  the  bifhop  at  their  infbuice 
would  abfolve  it,  it  would  have  been  well  enough  ;  per  Twifden  \  feid  none  dubitarerunC}  and  adjomatnr* 
iUcerwardj  judgment  was  given  for  the  plaintlif* 

19.  In  indeb.  alT.  the  words  in  confiderathne  indp  were  left  oatt 
and  held  well  enough,  for  it  being  well  alleged  that  he  was  in- 
debted, the  law  raifes  the  promifc,  and  they  could  not  but  intend 
it  to  be  in  confideration  of  that  debt.     2  Show.  180.  pi.  178.  Hill. 
33  &  34  Car.  2.  B.  R.  Tyler  v.  Bendlowe^ 
5  Mod.  30  5.        20.  AfTumpfit,  quod  cum  the  defendant  was  indebted  to  him  in  ^fm 
t/row"  ^    fi^  money  lenty  and promifed  to  pay  ;  cumque  etiam  at  the  requeStftbe 
S.  c.  and     defendafit  the  plaintiff  found  horje^meat  for  J»  S.  fuper  fe  affumffit : 
tije  plaintiff  ^nd  fays  not  that  the  defendant  fuper  fe  affumpftt.     It  was  afiigned 
aaent"  it       ^"^^  erTor,  that  J.  S.  might  as  well  be  the  perfon  promifing  as  the 
being  atter     defendant  \  and  the  promife  is  the  gift  of  the  a£tion  \  and  an  in- 
pT^'*^ffd     certainty  in  that  cannot  be  cured  by  intendment  after  verdifk.  Sed 
dared  upon'  P^^  CUF.  \thting  faid  poptively  atfirfiy  that  the  defendant  fuper  fe  af 
afpccial        Jump/it y  and  then  cumque  etiam,  &c.  xh^  fame  nominative  fball  go 
agreement      ^^  alt  the  promifes ;  and  by  reafon  of  the  word  (etiam)  it  cannot  be 
and  the  de-   intended  of  a  promife  by  J.  S.  for  he  had  not  promifed  before* 
fendaiitjthat  Judgment  after  verdift  affirmed.     2  Salk,  663.  pi.  4.  Mich.  8  W* 
the  plaintiff        g^  ^    R^^  ^^  Gatchoufe. 

uould  con^      -^ 

vcy  to  him  an  houfe,  &c.  and  that  the  defendant  ihould  pay  the  plaintiff  135  !•  Then  ha  Jays  nmtual 
promifes,  cumque  etiam,  in  confideration  that  he  (the  plaintiff*)  had  by  leafe  and  releafe  conveyed  eidem 
Jofepho  (the  defendant)  the  faid  houfe,  fupet  fe  affumpnt  to  pay  the  money,  &c.  It  was  moved  in  ar- 
lel^  of  judgment  that  the  declaration  was  ill,  becaufe  the  plaintiff  did  not  fet  forth  that  the  defendant 
fuper  fe  alfumpfit}  but  adjudged  for  the  plaintiff  by  3  juftices  ;-  contra  Blencow,  that  tbofe  words 
cumque  etiam  might  be  conflrued  moreover,  and  conjoin  the  id  promife  to  the  perfon  rightly  named  in 
the  firft  promife ;  befides  this  was  after  a  verdidt,  which  cures  want  of  form  \  per  Treby  Ch«  J* 
lAtw>  Z33.  Hill.  9  W.  3.  Stanhope  v.  Butler. 

21.  "Plaintiff  counted  that  the  defendant  the  6th  of  May   1695, 
in  CGtfideration  that  xh&  plaintiff  had  provided  him  diet  for  120  weeh 
tunc  praterif  promifed  to  pay  him  7  J.  per  nveeky  and  tliat  the  defend- 
ant/►g/^r^,  viz.  the  6th  of  May  1695,  ^^  confideration  that  the  plains 
tiff  had  found  him  diet  for  the  fpace  of  1 20  weeks  then  pafl^  pro* 
r  3^4  3   nnfid  to  pay  the  plaintiff  tantum  quantum  mereret  for  the  faid 
weeks ;  and  moved  in  arrcft  of  judgment  tlvit  the  defendant  is 
twice  charged  for  the  fame  thi/ig,  the   1 20  weeks  in  the  quantum 
meruit  being  not  faid  to  be  others  from  thofe  in  the  fpccial  pro- 
mife, as  it  is  ufually  faid  in  thofe  cafes.     But  the  court  held  that 
though  (alils)  be  generally  faid,  yet  feeing  it  did  not  appear  they 
were  the  fame  (for  there  is  no  precife  time  laid  when  thefe  120 
weeks  were)  they  will  not  intend  them  fo  as  to  deftroy  a  promife 
othcrwife  well  laid  5  and  therefore  the  plaintiffhad  judgment.   12 
Mod.  157.  Mich.  9  W.  3.  Weft  v.  Cole. 
1  Salk.  14.        22.  In  debt,  one  never  lays  a  promife  but  only  the  debt ;   but 
s.  p.  do«     ^"  aflumpfit  there  is  a  contrail  in  law  to  pay  what  you  recinved  to 
not  appear,    another's  ufe  j  and  though  a  promife  be  laid  ever  fo  exprefs,  yet  if 

yott 
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you  do  not^w  i/je  caufe  pf  the  promife  it  will  not  bear  an  aC» 
fumpfit,  though  you  give  ever  fo  juft  a  debt  in  evidence  5  becaufe 
it  may  be  debt  by  fpecialty,  or  a  rent^  whereof  afTumpfit  does  not 
Ht^  if  it  be  not  for  forbearance  of  the  payment  after  it  is  due. 
So  it  wiy  not  be  enough  to  fay,  that  the  defendant  being  indebted 
to  you  in  fo  much  money,  he  promifed  to  pay  you,  even  after  ver- 
di<a.  Per  Holt  Ch^  J.  12  Mod,  511,  Pafch.  13  W,  3.  B.  R.  in 
cafe  of  Palmer  v.  Stavely. 


(Z.  11)  Aflumpfif.  Declaration.  What  is  good 
fetting  forth  of  the  Promife  in  a  Quantum  Meruit. 
And  in  what  Cafes  a  Quantum  Meruit  lies. 

I.  tN  indeh.  affl  l^  quantum  meruit ^  there  vttl^  judgment  by  default^ 
-*  and  a  writ  of  inquiry  and  entire  damages  given.  Upon  a 
writ  of  error  in  B.  R.  it  was  objected  that  one  of  the  promifcs 
was  ill ;  for  it  was  in  confuleration  that  the  plaintiff  would  let  the 
defendant  have  meat,  drink,  &c,  he  promifed  to  pay  quantum 
rationabiliter  valerent^  when  it  Ihould  be  (valebant)  at  the  time  of 
the  promife  ;  but  the  judgment  was  aiBrmed.  3  Mod.  190.  HilL 
3  Jac,  2.  B.  R.  Bowyer  v.  Lenthall. 

2.  The  confidenition  may  create  a  debt  though  that  debt  be  not 
reduced  to  a  certain  fum,  as  where  the  plaintifFyovW  meat  and 
drink  for  the  defendant  at  his  reqnejl,  2  Vent,  282.  Hill.  2  &  3 
W.  &  M.  in  C.  B,  Webb  v.  Moore. 

3.  QjUantum  meruit  lies  for  ferving  as  a  commifTioncr  on  a  cojfi^ 
mijfton  to  examine  nvitncffes*  i  Salk.  330.  pi.  I.  Mich.  3  W.  &  M. 
in  B.  R.  Stockhold  v.  Collington. 

4.  The  very  taking  up  goods  implies  a  contraft  to  pay  for  them 
what  they  are  worth.  Cumb.  426.  Trin.  9  W.  3.  B.  R.  in  a 
note  in  cafe  of  Hayward  v.  Davenport. 

5.  Curate  being  removeable  at  the  will  of  the  parfon,  cannot 
prefcribe  for  a  ptufton^  but  his  remedy  muft  be  by  quantum  meruit. 
2  Salk.  506.  Hill.  10  W.  3.  B.  R.  Birch  v.  Wood. 

6.  Quantum  meruit,  for  that  at  the  defendant's  requeji  he  had  done 
fuch  and  fuch  fer  vices  for  him^  the  defendant  promifed^  in  confideration 
thereof,  to  pay  him  quantum  mererctur^  as  much  as  he  fhould  de- 
ferve.    It  was  moved  in  arreft  of  judgment,  that  the  confideration 

being  paft,  it  (hould  have  been  quantum  merchatur^  or  mcritus  fuif-  [  3^5   J 

fet.    Holt  Ch.  J.  afkcd,  if  the  prefent  tenfe  of  the  potential  or  con- 

junftive  mood  be  the  fame  with  that  of  the  indicative,  as  in  the 

cafe  of  quod  recuperat,  in  all  judgments,  which,  if  tranflated, 

muft  be  matlc  (do  recover),  why  fhall  not  thcpriEt€r-inipcrrc<^\  tcnfe 

of  both  moods  be  the  fame  ?  And  if  this  had  been  mcrebatur, 

you  had  allowed  it  good.     And  the  merit  is  hot  pafl  when  the 

work  is  done,  but  continues  till  fatisfatlion.     And  the  plaintitF 

had  judgmenr.     7  Mod.  iq5.  Mich-  i  Ann.  B.  R.  Clerk  v.  Ytw- 

dalL 

7.  Aflumpfit, 
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sLa.Ra]rm»  7.  Aflumplitj  for  that  the  defendant,  in  conjideratum  the  plainfif 
S  C.'ad-'*  voould  provide  him  meat  and  drink^  he  promifed  to  pay  as  much  as  the  * 
judgtti  for  plaint^  habere  meruit*  It  was  moved  in  arreft  of  judgment  that 
ihe  plaintiff,  meruit  fhould  have  been  meruerit.  But  judgment  for  the  plaintiff^ 
feys^'t^"  for  per  cur*  they  muft  tak6  tlic  words  of  the  declaration  to  be  the 
^ueftion  Very  words  of  the  proroife ;  and  then  the  court  ought  not  to  pur« 
lecmstohim  f^e  j  grammatical  fenfe,  which  makes  the  promife  void,  but  to 
ther  the  ^  conftrue  it  fo  as  to  make  the  parties  mean  fomewhat.  ^  Salk.  558. 
plaintiff       pL  3.  Hill.  4  Ann.  Moverly  v*  &ey» 

iKight  not     - 

t9  have  porfued  the  intent  and  meaning  of  the  promife  in  hi<  deelaratiod* 

8»  In  cafe  the  plaintiff  declares,  that  the  defendant  leing  tnJehtedto 
the  plaintiff  in  10  l»for  horfe  meat^  irf  confideration  thereof  prcmifed 
to  pay  to  the  plaintiff  as  much  as  he  fhould  defer^)e*  After  vcrdi£l  for  , 
the  plaintiff,  it  was  moved  in  arreft  of  judgment, ';f/'^  afiim  certain 
tould  not  be  a  conftderatioH  for  an  uncertainty.  Suppofe  tnc  jury  had 
given  III.  10  s.  that  could  never  be  a  good  confidcration  for  more« 
But  per  cur.  it  is  well  enough,  and  the  plaintiff  has  4UBion  to 
bring  his  afiion  upon  eithen  II  Mod.  134.  pi.  15.  Trin.  6  Anfli 
B.  R.  Squire  v.  Tendon. 

(Z.  1 2)     Aflumpfit.     Breach.     How  to  be  afEgned 

of  the  Promife. 

1.    A  Sfumpfit,  for  that  he  was  indebted  to  J.  S.  in  40/.  the  dt' 

^^  fendanty  in  confideration  that  he  had  delivered  40  /.  /•  him^ 

did  promife  to  pay  it,  and  dif charge  him  againjl  y,  S.  and  alleges 

that  he  had  not  difcharged  him,  hntfuffered  him  to  be  fued  for  the 

40  /.  by  the  executor  of  J.  S.  but  doth  not  allege  that  J.  o.  wat  deadm 

After  judgment  for  the  plaintiff  this  was  affirmed  for  error ;  but 

the  court  held  it  to  be  well  enough,  for  that  the  plaintiff  dircftly 

alleged  that  he  had  not  difcharged  him,  and  the  other  matter  is  but 

circumftance;  and  the  judgment  affirmed.     Cro.  £«  98.  pi.  3^ 

Pafch.  30  Eliz.  B.  R.  Coke  v.  Barrow. 

le.  t2^.  pU       2.  Affumpfit,  in  confideration  the  defendant  retained  the  plaintiff  ta 

167.  DeUa-    gQ  to  Paris  upon  his  occifions^  the  defendant  prom  fed  to  give  him  ft 

fe^s^'s.  c.'     ^^nuch  as  would  content  him.     In  affumpfit  the  plaintiff  alleged  that 

adjudged  ac-  he  went  thither,  and  was  content  to  take  25 1.  which  he  requefted 

cordin^iy.      the  defendant  to  pay,  but  he  refufcd.     It  was  holden  by  the  court 

that  the  aft  ion  did  well  lie,  though  the  plaintifr^.'^'a;^//  not  time  not 

place  when  he  gave  notice  of  his  content ;  for  the  place  is  not  material 

nor  iffuable.     And  adjudged  for  the  plaintiff.    Cro.  E.  132.  pi.  8. 

Pafch.  31  Eliz.  B.  R.  Debavoy  v.  Haffal. 

Le.  113.  pU        3,  Affumpfit,  for  that  /;/  cofifideraiion  Ih  had  paid  to  the  defendant 

by  Gawd^*     40/.  for  the  debt  of  J.  M.' bis  fon^  the  defendant  promifed  to  deliver 

accordingly,    him  all  the  bondSf  &c.   wherein  the  fon  flood  bound  to  binu     It  was 

but  no  men-   moved  in  arreft  of  judgment,  that  the  plaintiff  had  not  averred  that 

snuu ''"  '*  '^'  defendant  had  bonds  in  which  the  fon  was  bound  to  him*     Gawdy 

J[.  faid  that  be  need  not  allege  wli«U;  the  deeds  were^  bccaufe  he  is 

not 
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3s6t  to  fecovcr  the  bonds,  &c.  but  damages  for  detaining  them* 
And  the  plaintiff  liad  judgment.  Cro.  Eliz.  I33.  pK  1 1-  Pafch.  3 1 
Eliz.  B.  R.  Muiket  v.  Cole. 

*  4.  Aflumpfit,  in  confideration  the  plaintiff  hadfued  the  defendant^ 
and  were  at  ijfue^  the  drfendanty  in  confideration  he  would  furceafe  his 
/uit^  promifed  him  to  amgn  Mm  fuch  a  leafe,  and  to  pay  him  his  cojli 
<fjurt;  and  alleged  he  Jiad  furceafed  his  fuit,  but  that  the  defen* 
dant  had  not  affigned  his  leafe,  nor  paid  his  cofts  of  fuit.  It  wad 
moved  in  aircft  of  judgment,  becaufe  he  did  not  allege  what  cofts 
he  expended.  The  court  held  it  not  good  for  that  caufe,  if  the  de- 
fendant had  demurred  upon  it,  but  taking  ifllie  upon  it,  he  fhall 
xifot  now  take  advantage  of  it.  And  fo  the  plaintiff  had  judgment. 
Cro.  E.  a76w  pi.  4*  Pafch.  34  Eliz.  B.  R.  Fox  v,  Goodfoiu  r    ir  «« 

5\  Affumpfit,  in  confideration  that  the  plaintiff  would  furceafe  his  in'pl.2.cuei 
fuit  againfl  the  defendant  in  chancery,  he  promifed  tojave  theplaift^  S.  c.  as  ad- 
iff  harmhfs  Jptom  all  aifions  which  might  be  brought  againil  him,  ju<i^jjTrin* 
for  or  concerning  a  leafe  dffigned  by  him  to  the  plaintiffs  and  averred  q*  g  "*    , 
that  he  did  forbear  to  proceed,  and  that  a  ftranger  had  brought  Affumpfic 
an  aAion  on  the  cafe  agamft  him  in  B»  R.  ratione  dimiffionis  prxd.  /*"'  '^^  ^* 
and  that  the  defendant  had  not  faved  him  harmlefs.     After  ver-  ^^/^"«, 
diS  and  judgmeAt  for  the  plaintiff,  it  waA  affigned  for  error  becaufe  •/  30c  /.  tb» 
the  plaintiff  did  not  fet  forth  certainly  what  aElion  was  brought  againfl  ^^"^^J^ 
htnty  or  that  it  was  brought  for  a  matter  in  effe  at  the  time  ofthepro"  y^^,,  ^i^ 
mife  made*     And  for  thefe  reafons  the  judgment  was  reverfcd^  /tfm/r/i; 
Moor  705.  pi.  985.  Morfe  v.  Roffe.  Xf^^l,'^^ 

f  haded  uptn  that  hud,  ard  a  recovery  tad  by  due  nurje  ^  /avf,  the  defendant  had  net  fa'ved  bm  ham-' 
left.  The  defendant  afllgntd  for  error,  becaufe  it  it  nQt  alleged  btnv  be  impitadtd  h\my  ar.d  ncovtred^ 
bat  generally  implacitailet  Sc  recuperalTet.  Sed  non  allotatur;  for  that  it  TulficieDt,  io.-tbout  fiewtng  tbt 
recent,     Cro.  J.  lo.  pi.  14^  Pafch.  1  J«c.  B.  R.  Fofter  v.  Clement. 

6*  Aflumpfit,  for  that  the  defindant  had  diflrained  6  exen  of  H* 
the  plaintiff  for  a  quit'-rent  due  to  the  bailiffs  of  B.  the  defendant ^  in 
confideration  that  H.  had  paid  the  mon§yJor  the  redemption  of  ike  cattle^ 
affumed  upon  requefly  to  fbew  to  H.  or  to  fuch  other  perfon  or  perfons 
as  hejbould  naincy  a  fuffcient  record  to  charge  the  faid  laTids  with  the 
faid  quit-rent ;  and  alleges  that  he  appointed  B.  to  fee  the  faid  record,  . 
and  requejled  the  defendant  tofhe^u  it  to  B.  but  that  he  had  not  fbewed 
to  the  faid  B*  any  fuffcient  record  to  charge  his  lands.  It  was  moved 
in  arrcft  of  judgmient,  tliat  the  fufEciency  of  the  faid  record  will 
by  this  mean^  be  referred  to  the  lay-gents,  whereas  the  plaintiff 
might  hav€  pleaded  that  he  did  not  fhcw  any  record,  and  fo  the 
jury  might  have  inquired  of  it.  Sed  non  allocatur  5  for  though 
the  plaintiff  mighu  have  laid  the  breach  generally,  as  that  he 
ihewed  not  any  record,  yet  as  it  is  laid  it  is  good  enough,  it  being 
moft  proper  to  lay  the  breach  as  the  promife  was*  Yelv»  38.  Mich* 
1  Jac.  Heyford  v.  Reeve. 

7,   Aflumpfit,  for  that  the  defertdant  was  p^fff'ffed  of  17  todd  of  ffu.rt/tht 
nvooim   and  there  was  a  colloquium  bat  ween  them    for    1  c   todd  of  the  ^^'y*"^"-*- 

^  .,  f  ,  .         ,    ^         t         T  >'-/r»  rr<\  1^1  cauon  had 

faid    1 7   toddy    to  be  cl^fen    by  the  plaint  ffy    &c.      i  he  dejc'ndtuit^   b^cn  as  be- 
in    confideration  of  6  L  to  be  paid  at  fuch   a  day^   ifc.  promifed  to  fo-c,  anJ 
deliver    to   the  plaintiff  pr.?diSl.   15  todd  ol  \^oo\'y  and  avers,  that  'j^^rJ'J^'''^ 
plthough  he  was  ready  to  pay^  fe*r.  yet  thg  defendjint  had  ?iit  djUjcred  up„ji  a  pro- 
VOL.  I.  E  «  the 
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mife  to  dc-  the  faid  15  todd,  &c«  It  was  moved  in  arrcft  of  judgmenty  \^ 
glSrifyT****  caufe  he  doth  notjbew  that  the  t>latfitifhad  made  any  eleiHan  ef  tbi 
'  nvitbmi  fay-  1 5  toddj  which  IS  quafi  a  Condition  precedent,  and  an  a£b  firft  to 
"^^  kT'^  be  performed  by  the  plaintiff,  before  the  defendant  was  obliged 
inife^f  ^^'  ^1  ^^5  promife  to  do  any  thing  j  quod  fuit  conceffum  per  tot.  cur. 
found,  the  And  by  Po^ham  this  is  much  enforced  by  the  word  (J>rad.)  which 
pliintifffliill  cannot  refer  to  any  $ther  thittg  but  to  the  comfnunicatwn^  by  ivbicb  tb$ 
menf  for  plaintiff' of  bu  own  Jhe^ving  ought  to  make  an  eleBion  ;  and  fo  it  ap- 
tbt  eoihfui-  pears  to  be  his  own  default.  Adjudged  againit  the  plainti£ 
"Zinfo^Ja^    Yelv.  76.  Mich.  3  Jac.  B.  R.  Rayney  v.  Alexander. 

0md  xhtprmtp  ak{dutt\  per  Popham.     Ydv.  76.  per  cur.  In  S.  C. 

*  So  if  it  appears  the  defendant  bath  J. Id  one  of  the  todds  befre  eUBion^  this  had  deftroyed  theekdioa 
of  the  plaintiff)  and  made  the  promife  abfolute.  So  if  the  defindant  would  net  Juffer  tbepiaauftojen 
the  W0c/,  that  he  might  make  his  eledion;  for  this  will  excuie  the  ad  on  the  part  of  the  plaindiF  W 
be  performed,  and  have  been  a  default  in  the  defendant  ^  per  Popham.  Yelv.  76*  Mich.  5  Jac  ui 
cafe  of  Raynay  v.  Alexander. 

Yelv.  168.  ;b.  Affumpfit,  for  that  the  defendant  in  confideration  the  plaMff 
Todd^S  ^C.  '^^^^^  marry  bis  coujiuj  promifed  he  would  give  him  looL  aUd  faid  he 
adjudged  for  married  her  fuch  a  day  and  place.  It  was  moved  in  arreft  of 
thcjiajntiff.  judgment,  bccaufe  it  was  mi  Jhewn  that  he  had  given  the  defendant 
7r?i  Brum-  "^^^^^  of  the  marriage.  But  a  precedent  in  point  between  MoRLET 
ley  V.  Todd  AND  HoDGES  in  the  exchequer  chamber  being  (hewn,  where  judg* 
s.  Cad-  ment  was  affirmed,  the  court  refolved  it  was  good  enough ;  for  it 
ihe^bUimiff.  *s  *  neceflary  intendment,  that  when  after  the  marriage  he  r^ 

quefted  the  money,  that  notice  was  given  of  the  marriage.    Cro. 

J.  228.  pi.  4.  Mich.  7  Jac.  B.  R.  Bradley  v.  Toder. 
Ro  k  V^'  9'  Affumpfit,  for  that  the  defendant  being  indebted  to  theplmntif 
Reck,  S.  C.  ^''  40 1'fo^  nvaresy  fa'r.  promifed  to  pay  ante  inceptionem prwcim  itinerii 
adjudged  ac-  of  the  plaintiff  to  London  ;  and  alleged  that  on  the  i^dday  of  FAruary 
^^Q^^^l^^  fill^^i^'g  in^i'pii  iter  fuum  to  London^  but  did  net  fay  proximum,  for 
7  M(i.  145.  which  caufe  it  was  held  ill ;  for  the  duty  grew  upon  the  corn- 
by  Holt  ch.  meiiccment  of  his  next  journey.  And  adjudged  for  the  defendant. 
L^'.^^!n(i  Cro.  J.  245-  Pl.  3-  Trin.  8  Jac.  B.  R.  Rook  y.  Rook.  . 

all  re  lion  -,  for  if  it  was  the  next,  then  by  their  own  confeflion  the  adion  lay  ;  but  if  it  vert  sot  thft 
next,  then  there  was  another  journey  before,  and  then  too  the  »6tion  was  well  brought.  S.  C« 

cixcd,  and  denied  to  be  law.     z  LJ.  {laym.  Rep.  839.  Mich,  i  Ann. 

S  c**^d  ^^*        ^  °*  Affumpfit,  J%r  that  the  plaintiff fnffered  the  defendant  to  oca^ 

iudgcdf^r      ^  hotfe^  the  defendant  promifed  tofave  the  plaintiff  harmlefs^  anda^ 

the  pla  nriff}  to  pay  2  d.  for  every  farthing-^vorth  of  damage  the  plmntifffbaU fufiamy 

pwtot.  cur.  &c,  and  declared  that  by  negligence  d^the  defendant  the  boufe  was  humi 

bythiVomi'f-  ^^/z,  and  that  he  had  not  faved  mm  barmlefs^  nw paid  the  id.  fit 

iionthede.   every  farihing-nvorth  of  lofsy  kc.     It  was  moved  in  arreft  of  judg-* 

AM^  "     ment,  becaufc  he  did  notjbew  how  many  farthings  damage  be fuflm* 

**^*      edy  and  therefore  nil  capiat  per  billam  was  entered,  per  tot.  cur. 

for  the  court  cannot  intend  but  that  the  jury  have  given  dama^ 

as  well  for  the  not  faving  harmlefs  as  for  the  farthing-worths  of 

the  lofs.     Yelv.  220.  Pafch.  10  Jac.  B,  R.  Coveney  v.. Wooden. 

1 1.  Plaintiff  counted  that  defendant  entered  into  a  JlatuU  not  t9 

ajfign  over  his  leafcj  which  being  faff  cited  by  his  affigning  the  lecfe\  he 

frcmifed  to  pay  the  plaintiff  20 1,  in  confideration  be  would  forbear  tofue 

him.     It  V  js  moved  that  here  was  no  confideration,  becaufc  it 

^        does  n^t  af^ear  that  the  Jlntute  was  forfeited^  it  not  being  fbevm  by 
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mAat  cmveyance  he  had  qfftgmd^  but  only  in  general  that  he  had 
affigned  ov€r  without  (hewing  ho^Kr.  But  it  was  held  good^  and 
judgment  for  the  plainti£  2  BulfL  262.  Mich.  I2.  Jac.  Simpfon 
r.  PowelL 

12.  The  count  was,  that  the  defendant  being  indebted  to  him 
*  »» looA  in  confideration  of  forbearance  till  fuch  a  day,  promfedt9 
fay  50  /.  at  one  day^  and  50  /.  at  another,  and  averred  that  he  had 
net  paid  the  loo/.  modo  ^  forma.  It  was  moved  in  arreil  of  judg- 
menty  becaufe  he  had  mt  averred  the  non-fayment  of  each  50  /•  at 
tbefeveral  days  feveraliy.  But  Coke  Ch;  J.  thought  it  well  enough 
after  verdi£t.  And  judgment  for  the  plaintiff.  $.ol].  Rep.  404* 
pL  J2.  Trin.  14  Jac.  B.  R.  Pete  v.  Tongue. 

12.  Affumpfit,  for  that  in  confideration  of  a  fum  of  money  paid  to  jBolft.aii, 
the  defendant,  he  promifed  to  take  the  plaintiffs s  Jon  apprentice  for  fcven  ^^f^  ^* 
yars,  and  to  find  him  meat,  drink,  and  cloaths,  &c.  durante  ter-  s.  c.  ad. 
mino  prs^dicbo ;  and  afligns  the  breach  in  not  finding  him  meat,  i^^t^  fot 
&c.  durante  termino  apprcnticii ;  but  did  not  aver  in  his  declara-  ^t**cte!Iriy 
tion  that  he  put  him  apprentice,  or  that  the  defendant  accepted  him  as  thoqgh  at 
apprentice  ;  and  this  being  moved  in  *  arreft  of  judgment,  the  de-  ^'.^  ^^l  '»* 
claration  was  held  ill,  and  judgment  for  the  defendant.     Cro.  J.  ©f  orfnion* 
406.  pi.  I.  Mich.  14  Jac.  Talkom  v.  Wrigg.  for  the 

13.  Aflumpfit,  for  that  he  bargained  with  B.  to  fell  and  deliver  P^"o«»fl^« 
Aim  1^0  flone  of  ivool  for  1 14  A  to  be  paid  at  a  day  to  come,  and  that      L  3^"  J 
the  defendant  in  confideration  he  would  deliver  the  faid  wool  to  B.  be^ 

came  fide  j^fforfo^  the  faid  B,  aOumendo,  &c.  to  the  plaintiff  to  pay, 
tec.  It  was  moved  in  arrefl  of  judgment,  becaufe  he  grounds  his 
declaration  upon  the  affumpfit,  whereas  there  is  no  aflumpfit  but 
that  he  became  fido  julTor ;  and  then  it  ought  to  have  been  fijtwed 
that  the  principal  had  not  paid  it,  being  demanded,  and  fo  have  alleged 
default  in  him,  and  afterwards  a  demand  of  the  furety  ;  and  of  that 
opinion  were  all  the  court  (abfente  Mountague,)  wherefore  judg- 
ment was  for  the  defendant.  Cro.  J.  500.  pi.  9.  Mich.  16  Jac. 
B.  R.  Batefby  v.  Brookfbeck. 

14.  In  affumpfit  the  count  was  of  a  promife  to  pay  at  Lady-day,  ^'  ^'  ^^^ 
vel  circiter  illud  tempus  ;  and  alledged  that  it  was  not  paid  at  the 

day,  nor  within  40  days  after.  Notwithflanding  the  uncertainty 
of  circiter,  judgment  was  given  for  the  plaintitFj  becaufe  it  ap- 
peared that  the  money  was  not  paid  when  the  fuit  was  commenced. 
Noy  16.  Taylor  v.  Charey. 

15.  The  defendant  promifed  ift  of  March  to  deliver  the  plain'- 
tiff  2.0  quarters  of  barley  the  next  feed-time y  tvithout  Jhewing  when  the 

Jeed^ime  nvas  ^  but  the  a6lion  not  bting  brought  till  half  a  year 
after  the  promife,  and  the  feed-time  being  between  the  promife 
and  the  a£^ion,  judgment  was  given  for  the  plaintiff.  Godb.  350* 
pL  445.  Trin.  21  Jac.  B.  R.  Totnam  v.  Hopkins. 

16.  Aflumpfit  againft  an  executor,  for  that  J.  S.  the  tefiator  pro-  AfTumpfir, 
pi^ed  the  plaintiff,  who  had  married  his  daughter,  that  he  vjould  give  ^^  teflator 
him  as  good  a  portion  as  he  fhould  give  to  any  of  his  children  ;  and  al-  ir.  conjidtra- 
Ugedthat  J.  S.  gave  to  fuch  a  daughter  fo  much,  &c.     It  was  mo\'ed   '*'".  '"f 

in  arreft  of  judgment,  becaufe  the  plaintiff  did  «o/y^/y6'r//:>/^^//mr  \J-uiImarry 
Vfhen  J*  S.  gavefo  much  to  fuch  child,  and  it  may  be  that  he  gave  S.bud^yihm 
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ter,  fnmftd  \t  bef6it  Rc  iM^dc  thc  prorfiifc  to  the  plaintiff,  and  then  the  jm^ 
hwrri^e  mifc  quod  darct  would  not  extend  to  it;  per  Whitlock  J.  thii 
ms  much  ms  may  be  intended ;  but  Jones'and  Doderidge  e  contra,  that  a  de* 
ie  g^e  m  daration  fhall  not  be  taken  by  intendment.  Lat.  203.  Mich.  2 
wIiTf;^     €ar.  Almot  ▼.  Pickton. 

•eber  dmghii^ ;  and  alU^td  he  intrricd  S.  and  tbM  T.  bad  3  datwhten^  mK,  E.  A»  trndtheUU  S»  ad 
that  T.  gavt  in  marr'mge  to  J*  6*  wbcmarr'ud  A*  100/.  smd  a  did  of  100 h  fe^y  him  50/.  mar*  afta 
hit  dtaafif  if  A'  w  any  ]gue  tf  btr  My  tocrt  then  living  \  and  affigns  the  breach  that  T.  paid  ban  otdf 
40/.  or  ibti  nft'time^  end  tkat  be  nquirtd  tf  the  difelidant^  wbc  bad  affitty  tb*  60/.  and  a  handhrtU 
paymmt  of  50  /.  marcf  and  averred  thai  A.  bad  iffut  aihve,  1 1  was  moved  in  arrett  of  judgment,  that  tht 
pomife  to  give  as  juucb  as  to  any  other  daughter  extends  only  10  money  given,  and  not  to  the  bond.  But 
if  ic  did  extend  to  the  bond,  then  it  ought  to  have  been  avened  that  S.  or  fome  iflue  of  her  body  was 
aiive,  and  noc  that  A.  had  iflbe  alive  \  and  of  tills  opinion  were  »U  the  court,  but  chiefly  for  pe  sd 
fount  i  bot  at  to  the  firft  they  differed,  wherefore  it  was  adjudged  for  the  defendanu  Cro.  C.  i86» 
pi.  5*  Pafch.  6  Car.  B.  R.  Cule  v.  Thorn^s  Executors. 

!*•  "^'  17.  AffumpCt^    for  that  the  defendant  havihg  dlfcGurfe  ivitb  the 

Kingfton^*  //uiW/^yir  the  marriage  of  one  M.  affirmed  that  her  portion  was  600L 

S.  C.  ad.  and  in  con/ideration  he  would  marry  her^  and  promife  to  fettle  fuch 

Hgejfef  lands  for  her  jointure^  promifed  the  plaintiff  to  pay  him  100/.  t5*/r- 

riffj  andlf  ^^^  faceret  to  him  the faid portion  of  600 /.  and  that  he  at  his  re- 

ibehadfoch  queft  married  her,  and  that  the  defendant  had  not  psud,  nee  fir- 

theTf  "d  ^^^  faceret  to  him  the  faid  600 1.     It  was  moved  in  arreft  of 

ant  might"  judgment,  becaufe  notfhenved  that  he  might  not  have  the  faid  portion^ 

have  pleaded  or  that  M.  had  not  fuch  a  portion.     But  the  court  held  the  declara- 

•Aflum  -  ^^"  0°^ »    ^^"^  *^  *  purfues  the  words  of  the  affunapfit  in  tlie 

fit,  &c.  upon  breach  alleged,  and  thefe  words  tantamount,  that  he  would  war- 

a  /rc«(/>  rant  he  ihould  have  fuch  a  portion,  with  his  wife.     Adjudged  for 

made  ra  rr-  ^^  phintiff.     Cro.  C.  202.  pi.  5,  Mich.  6  Can  B.  R.  Pilchard  r. 
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fncb  a  day 

in  at  good  pUgbtat  tbey  were  at  the  lendtng,  or  to  pay  10  /.  for  every  f  borfe  *fo  damnrfied^  ind  the 
breach  alligned  was  that  one  of  the  berfes  was  not  returned  tilt  after  that  rime,  and  tb*  other  «jf  returned 
at  ail  I  and  this  vrat  adjudged  no  good  aflignment,  becaufe  it  did  not  pur/ae  the  wbJe  premifey  which 
was  to  return  them  by  fuch  a  day,  or  pay  lol.  per  horfe  ;  and  fo  judgment  in  the  macAaifeawai  re* 
veifed.     Sid.  440.  pi.  8.  Hill.  21  Car,  2.  B.  R.  Wright  v.  Johnfon. 

18.  In  aflumpfit  it  was  agreed  per  tot.  cur.  that  where  there  » 
a  mutual  promife,  viz.  -^.  promifeth  B.  to  do  fuch  a  things  and  B> 
prof7iifeth  A*  in  confideration  tl^ereof  to  do  another  thing  ;  \{  A*  hrinii 
aSfion  againft  B.  and  alleges  a  breach  in  nonfaciendo^  and  faith  thai  he 
is  ready  to  do  that  thing  which  he  promifed ^  hut  that  the  other  refufd 
to  accept  of  ity  the  breach  is  well  laid,  and  the  a£iion  well  lieth  \ 
for  it  was  idle,  and  more  than  the  plaintiff  was  compelled  to  do, 
to  (hew  that  paratus  eft  to  do  a  thing  which  he  promifed ;  fo  that 
if  there  were  a  breach  upon  the  part  of  the  defendant,  it  is  fuffi- 
cient ;  and  if  there  was  a  breach  upon  die  plaintifTs  part,  the  de- 
fendant ought  to  bring  his  aftion  for  it.  And  the  difference  was 
taken  by  Bramfton,  where  thc  protnife  is  conditional^  and  where  fli- 
folute^  as  in  our  cafe ;  and  agreeing  with  tliis  difference,  it  waa 
faid  at  the  bar  and  bench,  that  it  was  adjudged.  Mar.  7 J. 
pi.  1 1 4.  Mich.  1 5  Car.  Thorp's  cafe. 

19.  The  count  was,  that  in  confideration  of  a  marriage  to  ti 
had  between  the  plaintiff s  fon  and  defendants  daughter^  and  of  fettling 

'  fo  mu€h  land  on  him  upon  the  marriage^  he  promifed^  tl^t  within  fucb- 

.  time 
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time  afier  the  marriage  had^  he  andhis  fonjboulibe  bound  per firiptum 
fuum  debita  jur'u  firma  fiends  to  the  plaintm  to  pay  3 000 A  for  a  mar-^ 
riage portion.  It  was  moved  in arrcft  orjudgment,  that  the  heacb  . 
qjftgned  isy  that  they  did  not  give  feeurity  per fcriptum  fuum  obligatorium^ 
iMhich  agrees  not  with  the  aiTumpfit ;  for  they  might  give  feeurity 
by  a  judgment,  which  is  not  fcriptum  fuunt^  and  yet  it  is  debita 
juris  forma  fa£lum.  Roll  Ch.  J,  held,  that  for  laying  the  pro* 
mife  it  is  not  neceflary  to  purfue  the  very  words  but  the  fubftance 
of  it,  fo  as  it  may  appear  to  the  court  that  there  is  caufe  of  aflion^ 
and  that  there  is  no  variance  in  the  fubftance,  and  that  the  promifi 
nvill  extend  to  a  judgment,  ftatute,  or  recognii^nce^  but  cannot  be 
intended  of  a  parol  promife.  And  judgment  for  the  plainti^ 
niij,  &c.     Sty.  143.  Mich.  24  Car.  B.  R.   Tracy  v»  Poole, 

20.  AfTumpfit,  in  confideration  the  plaintiff  would  marry  the  Jjpw 
fendanf s fifler,  he  nvould  ^e  his  ffler  300  7.  /ir  her  marriage-poT'^  ' 
tion,  on  his  marriage  with  her.     It  was  obje&ed  that  tjie  breach 

was  not  well  afligned  \  for  the  plaintiff  declared  on  a  promife 
made  to  him  to  give  him  300I.  in  marriage  with  his  fitter,  and 
the  breach  afjigned  was  in  not  paying  the  300/.  to  him,  and  fo  doth 
not  anfwer  the  promife  \  for  if  the  money  be  paid  to  the  wife, 
which  for  aught  appears  may  be  done,  the  promife  is  not  broken; 
but  adjudged,  that  fince  the  hufband  is  to  give  the  acquittanccj 
the  money  is  to  be  paid  to  him,  and  tbe  verdifl  found  that  it  wa^ 
not  paid,  fo  the  plainriflP  had  judgment^  nifit  Sty.  393.  Mich* 
1653.  J'-  R«  Bed  well  v.  Fcnwicl?, 

21.  AiTumpfit,  for  that  the  defendant  ^fom^^,  in  confideration 
the  plaintiff  'mould  forbear  to  protefl  a  bill  of  exchange  drawn  upon  the 
defendant y  that  he  'would  pay  the  money  when  he  fhould  come  next  to 
London.  It  was  moved  in  arrefl  of  judgment,  becaufe  the  plain- 
tiff did  notjhew  that  he  came  to  London,  but  ihewed  that  he  died  at 
Plymouth,  and  came  not  to  London  ;  but  adjudged  it  is  not  ma-  .  . 
terial ;  for  the  payment  of  the  money  was  a  duty,  aixd  a  good 
confideration,  the  money  to  be  paid  bei*ig  for  money  received 
beyond  fea.     Sty.  416.  Hill.  1654.  B.  R.  Pinchard  v,  Fowkes,            ' 

22.  Cafe,  for  that  the  defendant,  in  confideration  tl^  plaintiff 
muld  marry  fuch  a  'woman,  did  promife,  that  upon  his  n^arriage  with 
her,  he  would  pay  him  50  /.  and  alfo  give  him  yearly  onefrkin  of  eggs, 
and  affitch  of  bacon  during  the  life  of  the  plaintiff.     The  plaintiff  had 

Ji  judgment  on  nil  dicit,  and  upon  a  writ  of  enquiry  great  da-  [  370  ] 

mages  were  fsund.     It  was  moved  in  arrefl  of  judgment,  i.  Th^t 

it  doth  not  appear  for  what  breach  the  aflion  is  brought,  whether  for 

the  not  paying  the  50  1.  or  the  eggs  and  bacon  ^  nor  is  it  averred 

in  what  year  the  defendant  was  to  begin  to  pay  the  eggs  and  bacon.  But 

per  Roll  Ch.  J.  it  fhall  be  intended  to  begin  within  the  year  next 

after  the  marriage  fhall  t^ke  effeft,     Nor  doth  it  appear  for  how 

many  years  the  eggs  and  bacon  were  unpaid ;    and  the  promife  was 

made  anno  1647.  ^^^  ^^^  ^^^^  ^^  enquiry  was  executed  anno 

i^SS-     But  Roll  Ch.  J.  over-ruled  the  exceptions,    and  to  the 

laft  anfwered  the  record  is  hucufque,  and  fo  it  is  certain  enough ; 

therefore  let  the  plaintiff  have  his  judgment,  nifi,  &c.  Sty.  404. 

BiU.  1054.  Grcenlingv.  Bawdit. 
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23.  If  2  breaches  are  ajjtgned^  and  the  one  is  well  afflgned  and  tli 

ether  mU  yet  the  adion  lies  well  enough ;    per  P^oll  Ch«  J.  Sty. 

412.  Hill.  1654.  in  cafe  ©f  Dorman  v.  Snagg. 

'     24.  In  afTumpflt  the  count  was,  that  the  defendant's  tcftator^ 

in  conjideration  the  plaintiff  would  marry  M.promifedto  leave  him  half 

of  his  ejlate  at  his  dvath^  and  that  he  thereupon  married  her,  eutd 

yet  he  did  not  leave  him  half  his  ejlate  at  his  death*     Exception  was 

taken,  that  (half  of  his  eftate)  might  be  intended  both  of  real 

and  perfonal,  and  of  eftates  in  reverfion  as  well  as  in  pofieflioni 

and  that  the  plaintiff  only  fays  that  tejlator  died  worth  3000  /.  in 

pojfcjfiony  and  did  not  leave  him  half  of  that  ejlate^;  whereas  it  may  be, 

that  he  left  him  part  of  his  real  eilate,  or  ellate  in  reverfion,  to 

the  full  value  of  half  his  whole  eftate.     But  Glyn  Ch.  J.  difal-^ 

lowed  tlie  exception,  and  gave  judgment  for  the  plaintiff.    Sty. 

463.  Mich.  1655.  B.  R.  Culliar  v.  Jeunin. 

25.  The  defendant,  in  conftderation  the  plaintiff  would  build fuch 
an  iron  mill^  promifes  to  repay  what  he  Jbould  difburfe^  and  alfo  that  if 
the  plaitUiff'  would  forbear  his  monies  he  would  pay  him  13/,  8x, 
being  the  full  of  his  difburfemenis^  or  caufe  thefaidfum  to  be  paid  when 
thefaid  mill Jbould firft  knocL  The  plaintiff  alleges  that  the  mill 
hath  knocked,  &c.  Exception  was  taken,  becaufe  the  plaintiff 
faid  that  the  d^endant  hath  not  paid  him^  which  is  no  denial,  but 

that  the  defendant  may  have  caufed  him  to  be  paid.     Sed  non  al- 
locatur.    2  Sid.  33,  Mich.  1657.  B.  R.  Wood  v.  Rowd. 

26.  Cafe  upon  2ipromifeto  re-^'liver  to  himfome  rings,  or  to  pay 
Aim  18/.  in  money,  and  ajfigned  the  brea£h,  that  the  defendant  bad  not 
re-delivered  the  rings,  but  did  not  fay  that  he  had  not  paid  the  18/.  and 
this  was  held  ill,  though  after  a  verdift  for  the  plaintiff;  for  the 
18  L  might  be  paid,  and  if  fo,  then  the  plaintiff  has  no  caufe  of 
adiion.  Hardr.  320.  pL  14.  Mich.  14  Car.  2.  in  the  exchequer. 
Anon. 

Keb.  669.  27.  Aflumpfit,  in  conftderation  of  money  andfo  many  vejfels  of  ok 

Jdjtd'>^'  lot  ^^^'"'^•^'•^^  h  ^^^  plaintiff  to  J.  S.  he  the  defendant  promifed,  that  be 
the  plaintiff,  'fvould  warrant  to  the  plaintiff  all  that  J.  S.  owed  for  the  fame.  Af- 
ter judgment  in  the  marflialfea  it  was  affigned  for  error,  that  the 
plaintiff  had  laid  the  breach  for  non-payment  of  the  money,  whereas 
it  fliould  be  for  not  warranting.  But  the  court  held  that  tlie  firft  is 
well  enough.  Sid.  178.  pi.  I2.  Hill.  15  &  16  Car.  2.  B.  R* 
Baxter  v.  Jackfon. 
m  28.  Affumpfit,  iox  X)x7it  in  conftderation  he  would  teach  aud preacb 
to  the  pi'ople  of  fuch  a  parifb,  he  would  give  the  plaintiff  3  /.  per  on* 
ntwi :  and  he  fets  forth  that  he  did  teach  and  preach,  and  was 
vicar  there  for  3  years,  and  affigned  the  breach  in  nonpayment  for  5 
years*  lie  alfo  declared  upon  another  agreement  to  give  him  40s. 
per  annum  from  the  30/i  of  May  for  two  years,  and  affigned  the 
brt-ach  of  two  years  ending  on  the  'i\fl  of  May.  Upon  a  demurrer 
the  plaintiff  had  judgment ;  for  though  he  was  vicar  he  was  not 
bound  to  preach,  and  though  the  agreement  was  for  2  years,  and 
the  breach  affigned  was  for  2  years  and  a  day,  it  is  good  \  for  if 
the  2  years  ended  on  the  30th  of  May,  tliey  were  ended  on  the 
31ft.     Sid.  /1 09.  pi.  2,  Fafgh.  21  Car.  %.  B.  R.  Tayler  v.  Gay. 

29.  At 
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Sp,  Aflumpfit  agatnjl  an  executor  upon  a  promife  to  pay  him  50/. 
token  the  defendant  Jhould  have  received  money:  and  avers  that  the  de^ 
fendant  bath  received  money ^  but  hath  not  paid  it.  It  was  moved  in 
arrefl  of  judgment,  becaufe  it  doth  not  appear  hoiu  much  money  the 
defendant  hath  received  ;  and  perhaps  he  hath  not  received  fo  much 
as  50  s.  And  though  the  promife  is  general,  yet  the  breach 
ought  to  be  laid  fo  as  to  be  adeqifte  to  the  confideration  ;  and 
alfo  becaufe  it  was  notjbetvn  of  whom,  and  when  and  where  he  re- 
ceived the  money,  becaufe  it  is  traverfable.  The  court  agreed 
that  there  was  good  caufe  to  demur  to  the  declaration,  but  after  a 
verdift  they  would  intend  he  had  received  50  s.  And  for 
the  other  exception  they  held,  that  the  benefit  of  it  was  waived 
by  taking  the  general  iflue.  Mod.  169.  Mich.  25  Can  2.  C.B. 
Anon.  "• 

30.  Aflumpfit,  &c.  for  that  the  defendant,  in  conftderation  the  iKeb.  56^. 
plaintiff'  would  deliver  fuch  goods  into  thejhop  of  IT,  S.  as  hejbonld  P**  ^6.  Pul- 
requireyhe  would  fee  him  paid.  It  was  moved  in  arreft  of  judgment,  yjj}.^^'  ^^ 
that  the  plaintiff  had  not  averred  that  T*.  S.  had  not  paid  for  the  And  per 
goods :  for  the  promife  which  the  defendant  made,  to  fee  that  the  f  "^-  /**»■ 
plaintiflF  ihould  be  paid,  is  no  more  than  that  he  would  pay  him  if  "nd  necd^** 
T.  S.  did  not.     But  the  court  refolved  that  a  promife  to  pay,  and  not  be 

to  fee  him  paid,    is  all  one,  and  the  averment  not  neceflary.  »v«»Tcd; 
Vent.  43.  Mich.  21  Car.  2.  B.  R.  Robinfon  v.  Pulford.  fcnd^'t t" 

here  a  principal^  and  no:  a  furety.     And  judgment  for  the  plaintiiF. 

31.  Aflumpfit,  fox  tii2A.  xht  defendant  was  pejfejfed of  the  6th  part  4Mod.j88. 
ofajhipi  and  it  was  agreed  that  hefJjottldy  by  i^ritingyfell  his  inter efl  ^*w***-0^* 
to  tie  plaintiff  for  600  /.  and  that  the  plaintiff  fhould  pay  20  /.  in  g,  r. 
handy  and  the  rejidue  upon  executing  the  f aid  writ i tig  ;  and  that  in  con^  Knight  t. 

fideration  the  plaintiff  had  paid  the  20  /.  and  nffumed  to  perform  the  ||^7^he^*^* 

agreement  on  his  party  the  defendant  promifed  to  perform  it  on  his  part,  judgment  In 

pracdiflus  tamen  the  defendant  non   performavit  agrcamentum  c.  B.  was 

fuum,  &c.     Refolved  that  this  being  upon  a  mutual  promife,  the  c^™f  I'^J", 

breach  is  weU  enough  affigned  in  the  words  of  the  promife^  efpecially  s.  c.  in 

after  verdift.     And  judgment  for  the  plaintiff".  3  Lev.  319.  Mich.  B.  R.  it 

3  W.  &  M.  in  C.  B.  Kcech  v.  Knight.  J^Tt'th^u^h 

the  promife  is  general,  yet  the  breach  rauft  be  particularly  fliewn  to  intitle  the  plaintiff  to  his  adiooy 
and  to  give  the  delendan;  an  opportunity  of  making  and  applying  hit  defence.  But  per  cur.  this  might 
be  good  matter  on  a  d^murrcry  but  the  plaintiff  in  the  original  a^ion  was  helped  by  the  'uerdia  j  for  it 
ihall  be  intended  that  fome  porticuiar  breach  wa«  given  in  evidence  to  the  jury  ;  otherwife  the  plaintiff 
cuald  not  have  got  a  verdi^. Comb.  204.  Knight  v.  Leach,  S.  C.  in  6.  R.  and  judgment  af- 
firmed without  difficulty,  it  being  after  verdid*  bkin.  344.  pL  13.  S«  C.  in  B.  R.  and  jadg- 
nient  affirmed. 

32.  A.  in  confideration  of  70 1.  paidhyB.  promifed  to  ^-^V/'v^r  iSalk.  140. 
25  quarters  of  corn  on  or  before  the  i^th  January  followingy  on  board  J^'^^  \  ^^ 
B^sjhip  in  fuch  a  place.     B.  alleged  that  he  brought  hisjbip  on  the  d.«n,  s.  c. 
faid  1 8th  day  of  January  to  the  faid  place,  and  defendant  did  not  adjudged  i«r 
deliver  to  him,  &c.     Held  the^declaration  good  enough,  without  ^elng  aft©  a 
faying  that  there  was  no  delivery  before  the  1 8/^ ;  for  though  B.  had  vcniia. 
eleftion  to  do  it  before,  yet  not  without  the  plaintiiF's  concurrence;  ^nd  ^^^ 
for  he  muft  be  ther^  and  accept,  becaufe  a  tender  in  the  mean  time  upon  great 
is  uot  fufficient  to  cxcufe  a  delivery  on  the  1 8  th-,  for  that  being  the  confidcxa- 

£  e  4  ultimate 
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tion  that      ultimate  tlmc  appointed  for  the  doing  it,  the  one  ought  ^o  be  £bcrfi 
this  wM    »  ^Q  tender,  and  the  other  to  accept.  12  Mod*  42X.  RCch.  12  W.  2. 

good  with-     __  lA-kj  '      "     ^    J 

out  the  vcr-  Hammond  v.  Uaden, 

dieti  for 

the  plaintiff  was  to  bring  the  barge,  and  the  defendant  wis  to  delirer  the  com  into  it,  fo  as  bodi  ptrtks 

■  znuft  concur  $  fo  that  the  U(k  day  ^ing  the  (ime  appointed  when  ;h.e  one  is  to  deliver  and  the  other  to 
accept,  it  ih^ll  not  be  intended  that  the  plaintiff  was  there  ready  with  his  barge  to  receive  the  com  befort 
thai  time,  but  it  is  clearly  helped  by  the  vrrdt^ ;  fouf  tnere  had  been  an  a^ual  delivery  it  might  have 
been  given  in  evidence  upon  non  aflumpfit,  and  thence  jury  could  not  have  found  for  the  pMndff.  ■ 
Comyns's  Rep.  89.  pi.  59.  S.  C.  accordingly  by  Holt.  Ch.  J.  who  delivered  the  opipioo  of  the 

^ust. Ld.  Raym.  Rep.  620.  S.  C.  and  Holt  Ch.  J.  delivered  the  opinion  *  of  the  court,  thit 

the  plaintiff  ought  to  have  judg««Dt  ^Tccr  veidi^    And  HoU  himfclf  thought  it  would  have  been  good 

,  without  verdi^.  .-...-. 

(A.  a)  What  fliall  be  a  good  Bar,  or  Difcharge  of  an 

AITumpfit.     And  pleading  thereof. 

Cro.J.4.83,  f  I.  iF  y.  S,  is  in  execution  for  10  \.  atthefuit  of  J.  D.  and  J.  W, 
pi.  i9.Hur-         1  comes  to  }•  D.  zxApromifes  him  that  if  he  ivillfuffer  J,  S, 

S?s. 'ad-'^*'  /<?  go  at  large i  that  he  himfelf  will  fee  him  fatisfiedy  to  ^ich  J.  D. 

judged  for  agrees ^    though  ^,  JV,  afterwards^  and  before  J.  D.  has  done  anj 

the  plain-  f%ing  by  forcc  of  the  promife,  comes  to  J.  D.  and  forbids  him  to 

Kau:  hwnj.  deliver  him  [out  of  cuftody]  and  that  he  will  not  (land  to  his 

(aid  ihat  a  *  promifc,  but  revohes  it^  yet  this  is  not  any  bar  in  an  adion  upon 

roan  may  t^e  Cafe  Upon  the  promile.    Pafch.  16  Jac.  B.  R.  between  Hik* 

an  aifJmpfit  ^OKD  AND  PiLE,  per  Curiam  upon  a  demurrer.] 

pifide  tQ  birTiJelf^  |^utii0/  one  made  by  bimfelf. 

An  aflum?-  2,  In  cafc  on  affumpfit  the  defendant  pleaded  ihat  after  thepr^ 
%tfZgbt,  ^'fi  theplaintif  had  dtfcharged  hun  of  it.  .Adjudged  a  goodpka, 
may  be  dii-'  2  Lc.  214.  plj  270,  Trin.  30  Eliz.  B,  R.  Cpniers  v.  Holhnd« 

charged  by 

par^l,  but  not  after  action  brought.     4Le.  106.  pi.  119.  28  Elii.  B.  R.  Steward's  cafe. 

A  promiie  cannot  be  reUaJcd  by  parol ;  but  if  concord  be  pleaded  in  faci&fa^on  of  the  promiief  St  is  4 
good  bar,  but  It  mv^ft  not  be  picided  in  dil'charge  of  it  by  way  of  releafe  3  per  HaughOon  !•  x  ItoU- 
Rep.  188.  Trin.  18  Jac.  B.  R.        « 

>\flumpGt,  &c.  the  defendant  pleaded  that  before  any  breach  the  plaintlflT  atfuch  a  place  atmtrtw^ 
€um.  Upon  demurrer  it  was  objeded  that  he  ought  to  iheW  how  j  but  refohod  that  this  being  a  vtrhal 
frcmife,  might  be  aijcharged  by  Vford  before  any  breach.  And  judgment  for  the  defendant.  Cr»  C«  383. 
pl.  14.  Mich.  10  Car.  B.  R.  Langden  v.  Stokest.     '     S.  C.  cited  a  Show.  28.  in  p)«  i8. 

Aflumpflt,  for  that  iV  anfideratHin  ef  fo  mttcb  money  be  premifcd  to  deliver  fo  man  livw  *  [^*1 
Within  a  f'^rt  nighty  Sec'Vha  Acfttiiajit  pleaded  tbaf  within  that  fortnight,  (Tix.)  onfttc£aday,bede!her9 
25  i\i/res,  and  then  the  plaintiff  difcbarged  him  (the  defendant)  to  deliver  any  mfire  till  farther  wrderf  aai 
he  lad  not  jr-vm  avy  farther  order.  Upon  demurrer  this  was  adjudged  a  good  plea,  becaafe  a  promiil 
bcfoie  it  is  btcken,  may  be  difcharged  by  parol.  Raym.  42.  Mich.  13  Car.  2.  B.  R.  Cook  v.  Kcv- 
^ocqb.      ■      *  Kcb«  1 58.  Cook  t.  Ncwmian,  feems  to  be  S.  C.     And  per  cur.  the  plea  is  good. 

J.  If  A.  is  bound  to  make  a  new  paley  having  the  old  for  his  lahour^ 

In  fuch  cafe  if  the  old  if  taken  from  him  he  is  not  bound  to  malyB 

the  new  •,  per  Fenner  J.     Goldlb.  ^56,  pi.  94?  HiU.  43  Eliz.  cites 

g  E.  4.  20.  15  E.  4,  2,  3. 

80  if  the      ''  4,  Plaintiff  lent  his  horfe  to  the  defendant  to  ride  to  T,  whopromifid 

^Zn  iict      '^  ret  deliver  him  fuch  a  day  ;  but  in  the  mean  time  J.  S.  who  was 

and  died  '     ^^^  ''^''^  proprietor  vi  £5*  armis  isf  contra  voluntatem  of  the  dcfen- 

without  any  dant,  took  the  horfe  from  him.     And  by  Fenner  and  Yelverton, 

^i'fifw     ^^^  *^  ^  cUfcharge  of  the  promife,  by  rcalon  pf  the  pior  property 

J3  '  '.     ^. 
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in*  J.  S.  and  fo  is  qnafi  an  evi6iion  of  the  hotfc  out  of  the  poflcf-  ofthedcftii- 
§on  of  the  defendant.    Yelv,  22.  Mich.  44  &  45  Eliz.  B.  R.  Shcl-  ^J^^- 

bury  V.  ScOtford.  charged  i 

for  the  re- 
delivery becomes  impoffible  by  the  z€t  of  God.     Jo.  179.  pK  %•  by  3  jufticea  (abfente  Dodderidge) 
Trin.  4  Car.  B.  R.  WiUiams  v.  Lloyd. — ^— Palm.  548.  Williams  v.  Hide,  S.  C.  adjudged  by  3 
{eftices  for  the  defendant ;  but  Hide  Ch.  J.  faid  that  if  he  had  been  ftolen  in  default  of  the  defeoduit 
it  had  been  othcfwifc. 

5.  The  acceptance  of  a  bond  is  a  difcharge  of  an  afiumpfit  upon 
a  contra£t ;  but  if  upon  the  contrad  the  agreement  was>  that  the 

buyer  fhould  pay  13  1.  in  hand,  and  give  the  plaintiff  bond  for  the  [  373  ] 
reCdue ;  and  in  confideration  that  the  plaintiff  would  fuiFer  the 
buyer  to  have  the  goods,  and  for  6d.  given  in'  earneft  J.  S.  af- 
fumes ;  fo  that  the  bond  is  purfuant,  and  part  of  the  contra£k  and 
agreement, .  and  does  not  deftroy  it.  And  judgment  accordingly* 
Noy  140.  Oldfield's  cafe. 

6.  Afrumpfit  to  the  hu/band  of  executor ^  in  confideration  of  for- 
bearance, to  put  a  bond  in  fuit,  to  pay,  is  determined  by  the  death 
of  the  wife  executor.   Yelv.  84.  Hill.  3  Jac.  B.  R.  Lea  v.  Minne. 

7.  Defendant  promtfed  that  if  the  plaintiff  would  tnarry  his  tuece  ^he  reporter 
he  would  give  her  200 /.  and  {hews  he  did  marry  her,  &c.  but  upon  ^^\^  ^^^ 
the  evidence  it  appeared  this  marriage  was  4  years  after  fuch  pro^  convenience 
fnife  made,  &c.  and  in  this  time  many  difcharges  were  proved  to  5J?^.'*t  *".|. 
have  been  made  by  the  defendant  to  his  faid  nieccy  that  fhe  fhould  not  aftcr*4yeai% 
marry  the  plaintiff  \  and  if  fhe  did  he  would  give  her  nothing,  and  why  not 
other  diilikes ;  yet  dircftion  was  for  the  plaintiff,  becaufe  it  might  ^^^  '°** 
be  that  upon  the  firft  promife  their  affections  were  fet,  &c.  and  Q,ay  fuch 
ho  juft  exceptions  were  taken  after  this  promife  made  to  revoke  it.  promife  be 
Clayt.  29.pl.s1.  ioCar.BuU.v.Keighly.  "htl".^' 

\>t  hard,  &c.  and  note,  the  iflue  was  non  afiumpfit ;  and  this  admitted  in  evidence,  and  cites  10  £.  4* 
%•  when  it  is  holdcn  that  a  contra^  ihall  be  taken  out  of  hand,  or  'eUe  it  Taniihcf  into  nothiog.    Ibid* 

ID  In  cafe  the  plaintiff  rfifr&r^J  upon  a  quantum  meruit  for  40/.  *Mod.  43. 

find  upon  an  indeb.  off,  for  40/.  the  defendant  confeffcd  the  pro-  ^;^^*** 

mifes,  but  plead  that  he  accounted  for  feveral  fums^  and  that  upon  that  it  was 

thefoot  of  the  accompty  he  was  found  to  be  indebted  to  the  plaintiff  in  "•'  /^*^  ^*ff 

3  /.  and  no  morcy  and  that  the  plaintiff  in  confideration  that  the  atfen^  IrmifXim 

dant  promfed  to  pay  the  faid  3  /.  dif charged  him  of  all  demands •  ct^fderai'iom. 

Upon  demurrer,  the  defendant  had  judgment ;  for  per  cur.  if  2  J?!!!'^*  ^7 

perfons  being  mutually  indebted  to  the  other,  and  upon  account  ittfaf^^m  of 

the  one  is  found  in  arrear  fo  much,  and  there  be  an  exprefs  agree*-  tUfUWif 

ment  to  pay  what  was  the  balance,  and  each  of  them  to  Sand  ^jf^^' 

difchargcd  of  all  other  demands,  this  is  a  good  difcharge  in  law,  {«,!  thou^ 

and  the  parties  (hall  not  refort  to  their  original  contra£i,  and  that  itwat  not 

a  promife  might  be  difcharged  by  parol,  but  not  after  it  is  broken,  ^^J^l^ 
fpr  then  it  is  a  debt.     But  North  Ch.  J.  faid,  that  if  there  was  but  thepUlnti/r 

pne  debt  betwixt  themy  ^eir  entering  into  an  account  for  that  would  th.«  *»«  p«- 

not   determine  the  contrad.     Mod.  205.  208.  pi.  36.  Trin.  27  Z^^fa/tuJ 

Car.  2.  C,  B,  Milward  Vt  Ingram.  &  ihidtm, 

andibihaU 
be  intended  that  the  de/endant  made  the  proiptfe  \l  tht;  inftauice  of  the  plaSntiff*.    And  judgment  wat 
kiveo  for  the  dcfcadant.        ■'■  Frcca.  K^.  29$*  pi*  MO.  S.  C.  the  tcfortcr  fay§  \^  heard  by  Mr. 
*'  TowtticiU 
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Townfend  tliat  jvdgBCttt  was  ^ven  for  tbe  defoidjnt  by  Rafon  of  the  accoont*  '  ■  .S>  C.  dtel  Ai|* 
iz  Mod.  537*  but  ibid*  538.  Holt  Ch.  J.  faid,  that  if  there  are  2  dealers^  and  wttboat  eemiug  tctg 
0€»9nt^  toey  arne  to  be  clear  agahfi  cne  mattker^  it  would  not  be  well  without  coming  to  an  account; 
and  that  the  caft  f^nQ^  out  of  i  Mod.  and  1  Mod.  was  the/firft  of  this  kindj  and  by  his  cooftncihotf 
bethelaft. 

3Mod.259.  XI.  Cafe  for  that  in  confideration  he  wmld  deliver  the  defendant  a 
^'^that  *^»  be  prwnifed  to  deliver  to  the  plaintiff  another  horfe^  or  g  L  up9n 
l^ere  wasiu  reqt4ejl ;  and  avers  that  he  did  deliver  the  horfe  to  the  defendant, 
time  agreed  and  had  requefted  him,  &c.  The  defendant  pleaded  that  the  plain^ 
5^th?"T"'  *jf^^^  difcharged  him  of  this  promife  before  the  oHion  brought ^  butfajr 
aod  there',  not  how ;  upon  demurrer,  it  was  admitted  that  if  he  had  pleaded 
fore  it  was  ^  difcharge  before  the  requcft- made,  it  had  been  good  without 
dUtdTr  Viewing  how  he  was^  difcharged ;  but  after  the  requefl  a  verbal  dif- 
vc(}ucft;  and  ebarge  is  notfufficienti  and  judgment  for  the  plaintiff,  nifi.  Mod« 
pot  being      262.  ph  14.  Irin.  29  Car.  2*  C.  B.  Edwards  v.  Weeks, 

paid,  the  pro- 

siife  is  broke,  and  the  parol  difcharge  cannot  be  pleaded.  And  of  that  opinion  were  all  the  eoott.   And 
judgment  for  the  plaintifF,  nifi,  Src.  Freem.  Rep.  230.  pi.  a39.   S.  C.  refeWrd  the  pka  not 

good ;  and  here  the  caofe  of  adion  accrued  at  leaft  upon  the  re^ueft,  9fiii  fo  he  fhould  have  pkoded  tht 
diicharge  before  the  requeft*  \ 

C  374  J        12.  A  debt  due  by  promife  is  not  difcharged  by  account.    3  Lev. 
237.  Mich.  I  Jac.  2.  C.  B.  Mayor,  &c.  of  Scarborough  v.  Buder. 

13.  Payment  after  the  day  in  fatisfaSiion  of  money  due  on  a  note, 
is  no  good  plea  in  an  indebitatus  affumpfit  \  but  it  is  good  by  way 
of  difcharge.  4  Mod.  250.  Mich.  5  W.  &  M.  m  B.  R.  Perry  v. 
Odingfcll. 

14.  Indebitatus  zffumpCit for  feveral  things  due  to  the  plaintiff y  the 
defendant  pleaded  in  bar  that  he  gave  a  note  of  20  /.  to  the  plaintiff  in 

full  fatisf action  of  the  debt,  &c.  And  upon  a  demurrer  to  this  plea 
the  plaintifFhad  judgment,  becaufe  a  note  thus  given  is  no  difchargo 
of  a  debt  or  duty.  8  Mod.  290..Trin.  10  Geo.  1725,  Springatft 
V.  Chadwicke. 
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(A,  a.  2)  AfTutnpfit.     Pica.     Good.     And  how  to 

be  pleaded  in  Aflumpflt. 

I.  ^Refpafs  upon  the  cafe  becaufe  the  defendant MJjumei  at  Lm^ 
.  '*'  don  to  cure  the  karfe  of  the  plaintiff  oi  z  certain  malady,  and 
that  he  negleBed  it  fo  much  that  the  horfe  died  ;  the  defendant  f aid  that 
heaffumed  to  cure  it  at  N,  in  the  county  of  0.  which  he  did  accordingly^ 
abfque  hoc  that  he^affumed  at  London  modo  i^  forma  prout,  &C 
Per  Markham,  he  ought  to  traverfe  the  negligence.  But  per  tot* 
cur.  the  plea  is  good,  and  fo  it  feems  that  he  may  traverfe  the  one 
or  the  other ;  but  qu^ere  inde.  Brooke  fays,  it  feems  thatjhe  maj 
fay  that  he  cured  the  horfe,  and  after  he  died  of  another  difeafe^ 
abfque  lioc  that  he  died  by  the  negligence  of  the  defendant,  quxie* 
Br.  Traverfe  per,  &c.  pi.  77.  cites  19  H.  6.  49. 

2.  Upon  affumpfit  to  make  a  fuffcient  houfe,  and  did  not,  he  may 
traverfe  tie  affum^tt^  orfi)  that  he  made  the  houfe  well  and  Jkffidently^ 
Br.  Ibid. 

3.  Trefpafs  upon  the  cafe  quod  cum  the  defendant  had  fuch  goods 
^the  delivery  of  the  plaint  ff J  the  faid  defendant  for  10  Sj  Isfc.fuper 
je  affumpftty  and  the  fame  plaintiff  promifit  adfalvo  cufioSeni^  Uc* 
and  did  not  do  it  ad  damnum,  &c.  And  per  Fitz.  J.  and  Shelly  J.  non 
habuit  ex  deliberatione  is  no  plea*  Br.  Traverfe  per,  &c.  pi.  341.  cites 
26  H.  8. 

4.  In  aQion  upon  the  cafe  that  the  defendant  pronufed  to  pay  lo/. 
to  the  plaintiff  which  he  owed  to  him  for  a  horfe  and  a  coWf  the  defen* 
dant  may  plead  that  he  affumpfit  folvere  10  /.  to  the  plaintiff  which  he 
owed  to  him  for  a  horfe  which  he  bought  ofhim^  which  fum  he  has  paid 
to  the  plaintiff  abfque  hoc  that  he  affumpfit  fohere  10  /.  qtias  debuit  que^ 
renti  pro  uno  equo  (5*  una  vaccoy  prout,  &c.  or  abfque  hoc  quod  debuit 
to  the  plaint ff  10  /.  pro  equo  {5*  vacca^  prout,  &c.  Br.  Atiion  fur 
le  Cafe,  pi.  105.  cites  33  H.  8. 

5.  In  affumpfit,  inc.  for  payment  of  money ^  the  defendant  pleaded 
thai  after  thepromife  it  was  agreed  between  the  plaintiff  and  him^  that 
be  with  two  other  perfons  fhould  enter  into  a  bond  to  the  plaintiff  for  the 
money  ^vhicb  the  defendant  had  promifed  to  pay^  and  that  fuch  a  bond 
was  made  and  delivered  to  one  J.  S.  and  gave  notice  thereof  to  the  plain" 
tiff^sfervanty  and  which  they  were  now  ready  to  deliver  to  the  plains 
^iffj  &c.  Wray  Ch.  J.  ordered  that  the  plaintiff  ihould  releaie  the 
bond  and  take  judgment  upon  the  promife,  which  was  done  ac« 
cordingly.  2  Le.  181.  pi.  223.  Trin.  30  £liz.  B.  R.  Freeman  v. 
Drew. 

6.  In  affumpfit,  &c.  the  defendant  pleaded  that  the  day  be^  Amimpiit 
fore  the  promife  to  pay  the  money  he  became  bound  to  the  plaintiff  in  a  ^"^^  thai>f  § 
bond  to  pay  it,  and  averred  it  to  be  the  fame  debt,  and  that  the  bond  Ip^^mJc^,' 
was  made  for  the  fame  debt*  Per  tot.  cur.  the  plea  is  not  good,  for  twnt  the  Je^ 
a  bond  cannot  deraign  a  contraft  or  an  affumpfit  made  afterwards,  f^j^tyjat 
And  the  truth  was  the  obligation  was  made  after  the  affumpfit,  7^    '«  ^^^ 

though 
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Juch  «/*«»  though  the  plaintiff  declared  of  its  being  made  f  before.     And  it 

^op%^'  was  holden  that  the  defendant  might  plead  the  fpecial  matter  that 

thedefen-'  the  oWgationWas  made  after  the  aflumpfit  abfque  hoc  that  h6 

^"itfleads  aflumpfit,  &c.     Lc,  154.  pL  214.  Trin.  32  Eliz.  C.  B,  Jennings 

'4''^  "    ""'  Winch. 

0ec«mfteiy  and  then  he  vf at  found  in  arrear  fucb  afum  at  the  pTaintif  fufpofedy  arJ  tbejame  day  madeaa 
M'^at'toa  for  tbt  payment  of  it,  and  traverfed,  that  at  any  other  day  \^  before  er]  ^/«»  the  obitiatim 
they  accounted  together  }  the  court  held  the  account,  which  was  the  ground  of  the  a^un,  \|raa  wtU  tra- 
Terfable;  adjudged  for  the  defendant.     Cro.  J*  234.  pl«  4.  HilL  7  Jac.  B.  R.  Dalb|  v.  Cook. 

•  Yelv.  171.  S.  C.  adjudged  for  the  ddtendant.  ■  Bolft.  19.  Talliy  v^CookS.C.  adjudged 
accordingly. 

•}-  The  original  is  (after)  bat  feems  mifprinted. 

Cro.  C. SOI.       y.  In  aflumpGty  &c,  in  conftderation  of  forbear afice  tofiiefor  a  ielt 

ad*iK?edfor  ^^^  f^^^  ^  ^^y^  ^^^  defendant  promised  to  pay  the  money;  the 

tbcplai&tiff.  defendant  pkaded  that  he  was  indebted  to  the  plaintiff,  prout  in 

the  declaration,  and  for  fecuring  thereof  he  acknowledged  affaiute 

upon  ivhieh  the  plaintiff'  took  exectition  and  levied  the  moneys  ahfqtu  hoc 

that  he  was  any  hoiu  indebted  to  hint  either  before  or  after  the/aid  daji 

•This  traverfe  of  the  debt  was  held  ill,  becaufe  it  was  the  promife 

which  was  the  ground  of  the  a£tion,  and  that  ought  to  have  hwi 

traverfedy  and  tiot  the  debt ;  and  judgment  for  the  plaintiff.     Le. 

252*  pi.  340.  Trin.  33  Eliz.  B.  R.  Smith  v.  Hitchcocks. 

8'.  Affumpfit  to  deliver  to  the  plaintiff  in  London  certain  monies^ 
when  he  delivers  to  the  defendant  certain  broad  cloths  there  ;  the  defen-* 
dant  pleaded  non  affttm^tt^  The  'yxx^  found  the  promife  to  deliver  fo 
»tany  of  pheafant  colour  j  and  fo  many  of  other  colours.  The  court 
feemed  that  the  fpecial  matter  is  good  maintenance  of  the  de- 
claration, and  that  the  defendant  fhotJd  have  faid  by  way  of  an- 
fwer,  that  the  aflumpfit  was  thus  fpecial,  and  have  traverfed  the 

feneral  ajfuntpfit  in  the  declaration.    Mo.  466.  pi.  659.  Pafch.  39 
Xvz.  Cheney  v.  Uawes. 

9.  A.  promifed  B*  his  fan  to  pay  him  10  L  a  year  if  .he  married 
the  daughter  of  J.  S.  and  brought  an  adion  on  this  promife,  and 
liv^rred  that  he  had  married  her.  The  defendant  pleaded  thai 
the  promife  was  conditional  [viz.  J  if  %  S.  gave  loooA  with  her  2nd 
he  married  her,  then  he  promifed,  but  that  J.  S.  did  not  give 
her,  &c.  Abfque  hoc  that  he  promifed  modo  ^  fwrma.  This  is 
naught,  becaufe  it  is  only  the  general  iffue  on  the  demurrer* 
a  Roll.  Rep.  350.  Trin.  21  Jac,  B.  R.  Banet  v.  Barret. 

10.  Affumpfit  for  that  20  Aug.  2t  Jac.  the  defendant  fcr* 
fwioed  of  the  plaintiff  15  /.  which  he  promifed  to  pay  upon  reqttefi^ 
the  defendant  pleaded  thai  before  the  fend  20/A  (f  Aug.  he  was 
indebted  to  him  in  the  faid  15  A  and  paid  the  fame  the  20th  of 
June  21  Jac.  to  J.  S.  the  plaintiff's  fii8or  to  the  pkun6ff*s  ufe^ 
abfque  hoc  that  he  po/lea  affumpfit  modo  ^  forma  i  the  plaintiff  re^ 
pliedy  that  po/iea  affumpfit  modo  Isf  forma*  It  was  moved  in  ar- 
reft,  that  the  allegation  of  payment  takes  away  the  confideni-« 
tion,  and  therefore  he  oueht  to  have  traverfed  the  payment 
and  not  the  affumpfit ;  for  the  confidefation  being  taken  away^ 
the  affumpfit  falls.  Sed  non  allocatur.  Becaufe  the  payment 
is  alleged  to  a  ftranger  to  the  plaintiff's  ufe^  and  it  is  averred 

that 
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nHht  be  accepted  of  it,  or  that  it  was  paid  to  the  feiVuit  bV  His 
command ;  and  the  iiTue  being  poftea  affumpfit  it  is  intended  that 
it  was  afterwards  lent  by  the  piainti£F»  wherefore  it  was  adjudged 
for. the  plaintiff.  Cro.  J.  699*  pL  a.  Mich*  %2  Jac.  Holmes  r* 
Toftwood. 

II.    In  cafe  for  dlverfe  wares  and  medidms  of  fueh  a  valuta  luajfumtfie 
and  fbiwed  them  particularly ;    the  defendant  pleads  that  he  hath  j|*^^-J/^ 
paid  to  the  plaintiff  tof  Js*  tantas  denariorum  fumtnas^   as  the  faU  ttmberj  ti2" 
medicines  ivere  worthy  without  *Jbewing  anyfi/m  certain*     This  was  ^iefendtnt 
held  to  be  no  good  plea.     Judgment  for  the  plaintiff,  '  Mar.  77,  ^^^f\^' 
pL  i2o»  Trin.  16  Car.  C.  B.  Anon.  •  afiertbt 

iut  did  not  fay  hy  ^bom^  and  an  agreement  fo  fay  the  refi  on  demand,  and  that  ne  demand  ever  watp 
and  tkttt  jbe  is  yet  ready  to  pay,  proferend»  to  which  the  plaintiff  demnrred;  asd  per  curiam^  the  not 
iayiflg  by  tvinm^  is  iU  j  btit  had  it  been  prefert  brc  in  curia,  it  woold  be  a  good  bar )  but  judgment  for 
the  pU.atiir.     3  Keb.  334.  pi.  36.  Trin.  a6  Car.  2.  B.  R.  Merrick  v.  Haonam. 

12.  Affiimpfit  for  that  the  defendant  in  confideration  of  fo  much 
wood  fold  to  him  promifed  to  pay  to  the  plaintiff  fo  much  maney^ 
and  alfo  to  carry  away  the  wood  before  fuch  a  day ;  the  defendant 
as  to  the  money  pleaded  payment^  and  as  to  the  carriage  of  the 
wood,  noH  affumpfit.  Per  Bramilon  Ch.  J.  the  plea  is  not  good, 
becaufe  //  //  but  one  intire  promifey  and  fo  cannot  be  apportioned: 
and  therefore  the  plaintiff  might  have  demurred  upon  it.  And 
the  jury  having  apportioned  it  to  the  verdi£t  is  naught,  and 
a  repleader  was  awarded.  Mar.  100*  pi.  172*  Trin.  17  Car«  B4  R« 
£aft  v.  Farmer. 

13.  In  affumpfit  to  pay  for  certain  barrels  of  beer  delivered  to 
the  defendant  on  fuch  a  day.  He  pleaded  fpccially  non  affumpfit^ 
prout  the  plaintiff  had  declared.  The  plaintiff  demurred  to  this 
plea,  becaufe  by  this,  pleading  the  plaintiff  is  tied  up  to  a  particular 
dayy  whereas  he  might  give  evidence  of  any  other  barrels  of 
beer  delivered  at  any  other  time  before  the  a6lion  brought. 
The  defendant  was  ordered  to  fhew  caufe  why  the  plaintiff 
Ihould  not  have  judgment  on  this  demurrer.  Sty.  195.  Hill. 
1649.  ®*  ^'  Cook  V.  Moor. 

14.  Where  a  promife  is  to  do  2  things,  as  to  deliver  a  deed  upon  Sid,  66.. pi. 
requeft,    and  to  pny  40/.   without  f-'yi-'^g  on  rcquefl^    and  the  de-  buts'l\ 
fendant  pleads  the  flatute  of  limitations,  and  that  he  did  not  pro-  docs  not  ap- 
mifc  within  6  years  before  the  aftion  brought,  this  plea  being  ^'' 
intire  to  both  parts  of  the  declaration,  and  being  ill  in  party  viz.   pi.  i^i/' 
as  to  the  deed,    is   ill'  in   toto ;    and  adjudged  for  the  plaintiff  S.C.&s.P. 
for  the  whole.     Lev.  48.  Mich.   13  Car.  2.  B.  R.   Webb  v.   ^JJ°^"««^- 

iwr      •  .—Ibid.  197. 

uiartm.  pi.  190. 

S.  C.  adjudged  for  cheplaintiflT. 

15.  In  cafe  the  plaintiff  declared  that  he  had  bought  a  dvg,  Keb.  680. 
called  a  lurcher^  of  the  defendant,  who  promifed  that  if  the  dog  re-  jl^^fn^tJ^? 
tamed  he  ivould  re/lore  him  to  the  plaintiff  toties  quoties ,   and  that  ^Keb. 
the  dog  returned  to  the  defendant  on  fuch  a  dny^    and   that  on  the  822.  pi. 

day  after  he  refufed  to  deliver  it.     The  defendant  pleaded  that  on  ch^jJ^iVr . 

the 
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ZHiot,  S.C.  tie  fami  tUj  he  did,  deliver  it;   and  upon  demurrer  to  this  pfcl 
Sbe'dd^^'  the  defbidant  had  judgment  without  trawrfingf  the  juftificatini 
^aau     '     being  on  the  fame  day;  and  it  (hall  be  intended  that  he  con- 
tinued in  the  plaintiff's  pofieffion,  without  anfwering  to  die  txh 
ties  quoties.    Sid.  234.  pi-. 39*  Mich.  16  Car.  a.  B. R.  Elliot  ?• 
Bichardfon. 

i6.  Not  guilty  is  a  good  plea^  and  iflue  in  aflumpfit ;  for  it  is 
treipafs  upon  the  cafe;  per  Windham  J.  Lev*  142.  Mich.  16 
Car.  2.  C.  B.  Elrington  v.  Dofhant. 

1 7.  In  con/ideratien  the  plaintiffs  at  the  defendants  requejlj  would 
deliver  him  certain  parcels  of  timher,  the  defendant  would  huild  up 
2  rooms  in  fuch  a  houfe^  aud  repair^  &c.  After  verdict  in  fpc- 
cial  a&ion  upon  the  cafe  for  the  plaintiiF,  it  was  moved  in 
arreft  of  judgment,  that  the  defendant  hath  time  during  life^ 
unlefs  requeft  be  made,  and  the  reque/t  is  10' OB.  and  the  ae^ 
tion  is  of  Michaelmas  Term;  fo  there  is  no  convenient  time  ffven. 
Sed  per  curiam,  the  defendant  ought  to  have  pleaded  it  fpedalljy 
0r  demurred  for  that  caufe,  becaufe  it  is  not  fufficient.  }udg« 
ment  for  the  plaintifF.  i  Keb.  866.  pi.  13.  Pafdi.  17  Off.  2« 
C  377  ]  B.  R.  Cambcll  v.  Prefton. 

Sid.  19a.  1 8,  In  affumpjit  againji  an  executor  t^n  a  promife  of  his]  tefiator^ 

•oVkdl'-^'  he  pleaded  non  affumpftt ;  and  judgment  for  the  plaintifF.  It  was 
ment  af.  affigned  for  error,  that  the  plea  does  notjhew  by  whom  the  nm^- 
firmed  ac-  fumpjit  waSy  whether  by  the  teftator  or  not ;  but  per  cur.  it  fhall 
a^keb^  67.  ^  ^  intended,  becaufe  the  executor  is  not  charged  with  the  {H0« 
5S.  pi.  24.  mife  \  and  judgment  affirmed.  Lev.  184.  Trin.  18  Car.  2.  B.R» 
S.  c.  and    Brownine  v.  Litton. 

judgment  ^ 

affirmed  ;   and*  Twifden  faid,  that  in  fuch  adioni  where  the  law  makes  the  promife,  as  In  an  indebitata^ 

k  is  good  without  alleging  who  pramifed,  or  to  whom. 

In  an  afToropBc  againft  an  idmin'tBratory  the  defendant  ^/^dtn/  quodif/fe  ncn  afumfjlt,  inftead  of  fay- 
ing that  the  inteftate  non  alTnmput.  After  vcrdi€t  a  repleader  was  awarded,  and  no  cofts  to  ehfaer 
partjr  vpon  a  repleader.    2  Vent.  196.  Trin*  %  W.  &  M.  in  C.  B*  Anon. 

Saund.  167.  ip.  In  an  aftion  fur  le  cafe,  in  confidcration  the  plaintifF  would 
judged  for  f^^rve  the  teftator  of  the  defendant,  he  promifed  to  eftccm  him  as 
tils  plaintiff,  his  fon,  or  [and]  uberrimc  providere  for  him  ;  and  fheweth  that 
he  left  a  fervice  of  60 1.  per  ann.  and  ferved  from  fuch  a  day  to 
fuch  a  day.  The  defendant  pleaded  that  the  plaintifF  ferved  a  Icfs 
time  than  is  alleged  in  the  declaration,  and  had  diet  and  8 1.  per 
ann.  and  then  departed,  abfque  hoc  tliat  the  plaintiff  fervid  fo 
long  as  he  alleged.  Twifden  faid,  that  by  tlie  traverfe  the  plea  is 
out  of  doors,  which  the  court  agreed ;  but  had  it  been  alleged 
that  he  ferved  him  fo  long,  and  then  departed,  during  wUch 
time  he  had  a  falary,  abfque  hoc  that  he  ferved  longer,  uiis  were 
good,  but  not  to  involve  the  whole  time  ;  and  the  court  inclined 
this  promife  to  fcrve  mufl  be  intended  only,  that  while  he  ferved 
he  fhould  be  paid,  not  to  ferve  during  life  ;  but  this  being  matter 
of  damage,  and  the  demurrer  fpecial  on  the  traverfe,  judgment 
pro  plaintifF.  2  Keb.  525,  526.  pi.  23.  Trin.  21  Car.  2.  JB.  R. 
Ofborn  V.  Rogers.  ' 

ao.  Where 
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^O.  Where  the  con/ideration  is  paft  it  is  not  traverfahk  In  aflump-  Show.  78. 
fit,  and  therefore  not  neccffary  to  lay  a  place  \  but  the  defend-  BafbooJe, 
ant  ought  to  take  advantage  at  the  trial  on  non-aflumpfit,  if  there  s.  c.  fays 
was  no  confideration.     Comb.  163.  Mich,  i  W.  &  M.  in  B.  R.  »twMigi«4 
Leev.Bafhpole,  -^.ti- 

21.  In  quantum  meruit  hj  afurgeonfir  curing  a  nvound^  the  de-  bate, 
fendant  pleaded  a  tender  of  2  guineaSj  value  45  /•  nvhich  nvasfuffi* 
denty  ahfque  hoc  that  be  deferved  mote.  The  plaintiff  demurred^ 
becaufe  the  trayerfe  made  the  plea  double,  and  was  impertinent^ 
and  that  no  fuch  value  could  be  put  upon  guineas,  and  the  plea 
was  adjudged  ilL     3  Lev.  440.  Trin.  8  W.  3.  C.  B.   Stephens 

r-  Cooper. 

22.  In  aflumpfit  on  feveral promifesy  the  defendant  pleaded  quod 
ipfe  performavit  omnia  ex  parte  fua  performanda*  Upon  demurrer 
it  was  faid  that  this  plea,  if  any  thing,  amounted  to  the  general 
JiTue  %  and  adjudged  per  tot.  cur.  for  the  plaintiff.  2  Ld.  Raym« 
Rep.  968.  Trin.  2  Ann.  Taylor  v.  Sea. 

2^.  In  ad^ion  on  feveral  promifes,  the  defendant  pleaded  in. 
abatement  that  the  promifes  ivere  made  fuch  a  day,  which  was  after 
the  a6lion  brought^  and  travcrfed  their  being  made  before.  Holt 
Ch.  J.  faid  that  this  matter  might  be  given  in  evidence  on  noa 
aflumpfit,  and  that  if  there  had  been  any  fa^  to  fupport  this 
plea,  the  defendant  would  have  pleaded  the  general  iffue ;  be- 
fides  the  matter  of  this  plea  is  new  matter^  out  of  the  compafs  of 
the  plaintifs  affion.  And  the  defendant  was  ordered  to  aniwer 
over,  a  Ld.  Raym.  Rep.  1249.  Pafch.  5  Ann.  Facquirc  ▼• 
Kioafton. 
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(A.  a.  5)  Aflumpfit.     Plea-     Good.     And  how  ttf 
be  pleaded  in  Indebitatus  AflTumpfit. 


X.  iN  indebitatus  aflumpfit  the  defendant  may  fafcly  plead  m 
*  debet,  as  well  as  in  debt.     Noy  146.  cites  Pafclu  28  Eli: 


flOM 

Eliz- 
B.  R.  Wood  V.  Draper. 

2.  Where  arbitrement  is  no  plea  in  debt,  it  is  no  plea  in  af- 
ftmipfit  upon  the  debt.  Agreed.  AIL  5.  Mich,  aa  Car.  B.  R.  in 
cafe  of  Farrcr  v.  Bates. 

3.  In  indebitatus  ajfum^itfor  money  lent  to  the  defendant,  the  de- 
fendant pleaded  that  it  *was  lent  to  the  defendant  and  J.  S.  and  not  to 
the  defendant  file  $  to  which  the  plaintitF  demurred,  becaufc  it 
amounts  but  to  the  general  iflue,  which  the  court  agreed ;  and 
judgment  for  the  plaintiff,  nifi.  3  Keb.  312.  pi.  54.  Pafch.  26 
Car.  2.  B.  R.  Ravenfcroft  v.  Fouk. 

4.  In  an  indebitatus  ajfumffit^  &c.  the  defendant  pleaded  an 
agreement  between  him  and  jf,  B*  hi^fin,  that  the  plaintiff  Jbould 
deliver  certain  cloaths  in  his  cuftody  to  the  defendant,  andjhoidd  accept 
the /aid  J,  B.  as  her  debtor  for  o  /.  to  he  paid  asfoon  as  he  received 
certain  pay  from  the  king  due  to  him,  and  to  be  in  full  fatisf action,  &c. 
and  avers  that  the  plaintiifdelivered  th^  faid  cloaths,  and  accepted 
J.  B.  hef  debtor,  and  that  he  agreed  to  pay  the  fame ;  and  that 
as  foon  asf^he  received  the  pay,  he  was  ready,  and  offered  to  pay 
the  9 1.  but  plaintiff  refufed  to  receive  it ;  and  that  J.  B.  is  ftin 
ready.  But  adjudged  for  the  plaintiff,  becaufe  no  confideradon 
appears  for  J.  B.'s  paying,  but  only  the  agreement  without  any 
confideration  ;  and  admitting  it  would  bind,  yet  by  29  Car.  2.  the 
plaintiff  has  no  remedy,  unlefs  it  be  in  writing  \  and  though 
plaintiff  need  not  fet  forth  fuch  agreement  to  be  in  writing,  yet 
when  fuch  agreement  is  pleaded  in  bar,  he  mull  plead  it  fo  as  it  may 
appear  to  the  court  that  an  a£lion  lies  upon  it ;  for  he  (hall  not 
take  away  the  plaintiff's  prefent  a£lion,  and  not  give  him  another 
upon  the  agreement  pleaded.  Raym.  450.Trin.  33  Car.  2.B.R. 
Cafe  v.  Barber. 

Haym.  449.  ^^  Vl^iTiti^ declares  upon  an  indebitatus  ajfumpfttfor  100  /.  recavei 
cflffdingly,'  ^^  the  plaintiff  s  ufe,  and  upon  ati  inftmul  computaffet for  another  100  A 
the  fame  day.  The  defendant  pleads  that  the  faid  feveralfums  if 
loo  /.  are  for  one  and  the  fame  caufe  of  oEtionfor  one  fum  of  looA 
only,  and  not  for  feveral  fums ;  and  that  after  the  affmnpftt  behadpaid 
30  /.  in  part  of  payment,  and  then  in  full  fatisfaBion  (f  the  refdue  ff 
the  money  demanded,  he  became  bound  to  the  plaintiff  in  a  botid^  \loL 
conditioned  for  payment  of  65  /.  ito  the  plaintiff',  at  a  day  not  yet  comet . 
which  faid  30  1.  and  bond  the  plaintiff  accepted,  &c.  Upon  de- 
murrer the  whole  court  held  this  a  good  plea,  and  the  averment 
was  only  furplufage ;  and  the  other  matter  is  a  full  anfwer  to  the 
whole,  for  the  plea  fays  that  the  obligation  was  given  in  full  fn- 
ttsfadtion  of  the  reHdue  of  the  monies  demanded,  which  extends 

to 
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to  the  wbole.  But  the  demurrer  was  after  waived  on  payment  of 
coftsj  and  iflue  taken  on  the  plea.  2  Jo.  158, 159*  Trin.  33  Car. 
2«  B.  R.  Sheldon  v.  Clipfhani. 

6.  Indebitatus  aflumpfit,  the  defendant  ple^Kled  quod  ante  exhi" 
tionem  hUU  i  the  plaintiff  became  a  bankrupt y  whereby  he  became. 
unal)k  to  difcharge  the  defendant,  becaufe  the  faid  money,  froni 
fuch  times  as  he  became  a  bankrupt,  was  to  fuch  creditors  as 
fhould  fue  out  a  commifEon,  On  demurrer  judgment  pro  quer. 
for  this  is  no  plea.     12  Mod.  267.  Hill.  Ti  W.  3,  Harvey  v. 

Williams.  [  370  1 

7.  Indebitatus  aflumpfit  for  40  /.  for  work  dom^  and  quantum  Ld.  Raym. 
meruit  for  the  fame,  the  defendant  pleads  that  there  being  mutual  Rep*  680. 
dealings  bcween  the  plaintiiF  and  him,  they  came  to  an  account ;  ^'  HoIu'* 
and  that  it  did  appear  on  the  account  the  defendant  wat  in  arrear  this  ought 
to  the  plaintiff  but  5  /.  nvhidi  he  promifed  to  pay  him^  in  cofifsderation  oot  tx>  be 
nvhereof  the  plaintiff  did  difcharge  him^of  the  faid  debt  and  claim,  jj^fyf  jjjf' 
To  this  plea  there  was  a  demurrer ;  it  was  held  no  good  plea,  and  amounts  to 
judgment  for  the  plaintiff.     12  Mod.  537.  Trin^  13  W.  3.  May  v.  f^^  ««««'«* 

ITincr  iflue,  and 

^*"6'  might  have 

^en  giTen  in  evidence  apon  it.  At  another  day  the  plea  was  waived  by  confent,  and  the  defenSaat 
pleaded  to  iflUe. 


(A.  a«  4)    Aflumpfit.     Requefl  neceflary  in  what 
Cafes,  and  what  amounts  to  a  Requeft. . 

m 

I.    A     Pawned  a  deed  oi  lands  to  B.— T.  intending  to  purchafe  the  But  where 
•^^^  landy  q/ked  B.  to  deliver  him  the  deed,  and  he  would  give  ^"'/i^^}* 
him  10  /.    at  what  tim^  he  woM  requeft  it,  whether  h^e  bought  the  Ziftduf^ 
land  or  not.    B.  delivered  the  deed  to  T.    Per  tot.  cur.  though  ufon  reau^jk, 
this  be  a  duty,  yet  it  is  not  a  duty  payable  before  requeft,  and  the  Jf  ^^g^*^ 
'  requeft  makes  a  title  to  the  aftion.     And  by  Clench  the  requeft  is  Mfc%6n 
traverfable;  and  adjudged  againft  the  plaintiff.     3  Le,  73.  pi.  113.  *«  p«>- 
Mich.  21  Eliz.  B.  R.  Banks  v.  Thwaits.  Sntds 

to  ezpreia  the  anumpfit  with  the  requell,  it  being  an  old  debt.  But  otherwife  it  is  where  there  is  fuch  a 
promife,  without  any  duty  precedent.    4Le.  2.  pi.  6.  a6  EIlz.  Pultman*s  cafe. 

2»  Aflumpfit,  in  confideration  the  plaintiff  would  marry  the  defend--  4  Le.  56. 
onfs  daughter  J  he  promifed  to  give  the  plaintiff  /^o  L  and  alleged  in  |''^^3^ 
fa^o,  Aat  he  did  marry  her,  &c.     It  was  moved  in  arreft  of  jj^gg^  ^^^ 
judgment,   that  neither  time  nor  place  was  mentioned  of  any  requefl.  the  plaintiff. 
Sed  non  allocatur,  becaufe  it  is  in  nature  of  a  debt,  and  it  is  J^~  h"1» 
not  promifed  to  be  paid  upon  requeft.     But  otherwife  of  a  thing  afl\»mpfit  * 
collateraL    Cro.  E.  229.  pi.  18.  Pafch.  33  Eliz.   B.  R.  Apple-  was  in  con- 
thwaitv.Nordcy.  fn^-.t" 

plaintifr  would  marry  A.  B.  to  pay  the  plaintiff  10 1.  Kvben  required  after  the  marriage,  it  being  moved- 
ia  arreft  of  judgment  that  no  fpecial  requeft  was  laid,  Hobart  and  Winch  held  it  well  without  it^  but  War- 
httrtoQ  e  contra.     Browal.  10.  Hill.  14  Jac.  SJcipwafli  v.  Skipwaih. 

3.  Bond  of  I  GO  I.  conditioned  to  pay  50/.  and  no  day  limited.  In  cafe  of 
Eefolved  upon  demurrer  that  it  is  payable  prefently  upon  requeft,  ^^^^r^*' 
.  Vol.  L  F  f  and         ' 
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^bkb  fri  jind  he  has  no  further  time  to  pay  it ;  and  the  purchafiftg  of  ibe 

^''ueft'S'  *  ^^^  ^^  *  rcqucft  in  itfclf,  and  obligee  need  not  make  a  fpecial  de- 

neceflvy  mand.     And  it  is  not  like  the  condition  of  a  bond  to  make  a  feoff-- 

and  mate-  ptffft ;  for  that  //  ♦  collateraly  and  the  obligor  without  requeil  (hall 

anuft 'be  ^*^^  *™^  ^^  make  h  during  his  life,  and  (hall  have  a  convenient  time 

alJcged.  after  requefltom^c  it;  but  here  it  isn  duty  prefently^  and  part  of 


< 


Brawnl.  13.  the  greater  fum.  And  adjudged  accordingly.  Cro-  E.  798,  pL  47. 
jTcui/u'  Mich.  42  &  43  Eliz.  C.  B.  Nofc  v.  Bacon, 

cafe  of  Gore  y*  Colthorp. 

*  A«  to  deliver  an  obKgatSoOt  or  an  indenture  upon  re<]oeft,  there  he  ought  to  ihew  a  nqaeft  fx< 
prefsly,  with  the  fUet  ami  time  ;  for  It  it  ifluahlea  and  a  licet  ^pias  rcqurfitus  U  not  fufficjent«  N07 
98.  iS  Jac.  in  the  exchequer  chamber,  Mitfton  v*  Burtley. 

4*  In  aftion  upon  a  promife  to  pay  the  arrearages  of  rent  upon  an 
iniimul  computavit,  when  he  ihould  be  thereunto  requeRed^  a  requeft 
f  380  }  was  not  exprefsly  alleged,  and  yet  adjudged  good ;  ror  die  arrear- 
ages are  due  before  the  requeu,  and  an  a£lion  of  debt  lies  for 
them ;  and  alfo  the  bringing  of  an  aiflion  is  a  requeft  fufficient ; 
this  was  moved  in  arred  di  judgment,   and  yet  judgment  was 
/       for  the  plaintiff.    Noy  98.  18  Jac.  in  the  exchequer  chamber^ 
Murton  V.  Burtlef. 
•Poph.»o9.        J,  AiTumpfityJr  9  particular Jums^  which  in  toto  attingi/nt  to  ^iL 
S.  C.  the      (which  was  more*  [or  lefs\  than  the  fever al  f urns  did  amount  unto;) 
mi^tJTbi    ^'^d  the  defendant  licet  fsepius  requiHt*  fuiflet  did  not  pay  the  52L 
faU  of  Jtvt"  Jones  and  Whitlock  J.  (only  prcfent)  held  that  that  fumming  up 
ifloiZ^*     /A^^/7rfi:i//eir/  was  but  furplufagCy  and  that  the  requeft  was  not  ne- 
m.  for  one    ceffary  \   but  if  it  had,  then  the  declaration  had  not  been  good, 
parcel  To       Lat  17C.  Mich.  2  Car,  Rifley  v.  Hames. 

much,  for  '^  ' 

another  fo  much,  ftc.  ^uae  In  toto,  &c.  And  Jonet  and  Whitlock  held  the  declaration  good  \  ibr  tiiere 
is  a  particular  potaMt  kit  every  pared*  and  it  was  fuipluiage  and  the  officiooihefs  of  the  ckrk  to  fan  up 
the  particolart,  and  therefore  jud^sment  was  affirmed. 

indtit  apoo      (J.  In  debt  or  detinue  the  very  bringing  the  a£lion  and  demand 

tiii"^effoa  ^'  ^^  ^^^  *•  *  demand  and  requeft.  Per  Jones  J.  Godb.  403. 
lackwno^*    pl.  483.  Pafch«  3  Can  B.  R. 

ledn  myfilf 

infebted  t9  A.  to  i.wbkh  Iprtmjetppgy  wfm  dtmsml*  It  was  movfd  in  an«ft  of  jmigmeaty that  liia^ 
upon  a  note  acknowledging  a  debt  a  demand  need  not  be  alleged,  yet  where  it  ntart  dfrbe  agKtemewft  • 
demand  is  neceffiffy.  Bat  the  omit  held  the  contrary  j  for  ie  is  a  debt  in  praetaitiy  and  the  tail  «m 
import  no  more  than  that  I  am  ready  to  pay  it  at  any  dme«  and  Aall  not  retrain  the  other  words,  ibis 
bthg  M  debt  *rifitig  uf9m  tbe ptrfarm4tnct  of  » tena'tm  (ogdHht^  bmt  plainly  frectdemt  f  the  eUmamd*  Be- 
fides,  Aappofing  the  dennand  oettflhryi  the  aaion  itfelf  is  peihaps  a  dcDBand.  10  Mod.  38.  Mkh.  10 
Aaa«  B.  A.  AumbiU  ▼.  BtU. 

^•  If  oncfMf  a  horfe  for  money  to  be  paid  upon  reqttefl^  and  m 
reauefl  is  fbewn^  he  can  never  have  judgment,  per  Richardibn^ 
which  was  not  denied.  Hct.  148.  Mich.  5  Car.  C  B.  in  Moflc's 
cafe. 

8.  There  is  no  difference  where  a  man  is  to  do  a  thing  upop  rt^ 

quejl  and  upon  reyonable  requeft  s  for  in  both  cafes  there  ought  to 

be  an  exprefs  requeft.    Per  tot.  cur.     Cro.  C.  299,  300«  pL  i. 

Fafch.  9  Car.  B.  R.  in  cafe  of  Synuns  y.  Smith. 

Lev.  4?^.  9.  Cafe  on  a  promife  to  re^liverfuch  a  deedf  andfo  much  ntoney 

\?'  s"^     ^^^  r^'^w5/?.     The  plaintiff  alleged  not  any  requeft.     Adj|idgc4 

pr^ii^  was  P^^  ^^^  ^^'^'  ^V^^  demurrcr,  that  where  the  thing  itfe^is  ^bert^ 

ceverM 
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iwered  in  the  affion,  as  the  deed  is  in  this  cafe,  there  tie  trmgittg  to  fc-dellw 

the  aStion  amounts  to  a  requeft ;  but  where  it  is  to  recover  damages ^  j,™*^ 

iiere  nutji  he  an  aElual  requeji  made.     Sid.  66.  pi.  41.  Mich.  13  qudl^  ind 

Cix.  z.  B.  R.  Ward  v.  Martin.  in  confide- 

ratMD  of 
hafing  deliTered  him  another  deed,  he  promiied  to  pay  40  !•  and  alleged  Aat  fuds  a  dyy  after  he  madt 
reque(^,  buc  the  defendant  had  not  re- delivered  the  firft  deed  nor  paid  the  40 1.  The  defendant  pleaded 
tbc  ttatute  of  limitations,  and  that  he  did  not  promlfe  within  6  yean  before  the  adion  brought. 
The  plaintiff'  demurred,  becaufe  the  caofe  of  aOion  aa*  to  the  deed  did  not  arift  upon  the  pro« 
aiife,  hut  00  the  refuial  after  requeft,  which  was  within  6  yean  j  and  of  that  opinion  was  the 
court. 

10.  Ptomife  to  deliver  fuch  a  thing  before fucha  dty^  he  i$  bound  U^»«9» 
to  do  it  without  requeft.  Per  cur.    Vent.  72.  Pafch.  ^%  Car.  a.  c^,.  iJJ^j, 
Bv  R%  Bernard  v.  Bernard.  ing^. 

11.  Aflumpfit  if\  confideration  that  he,  at  the  iefendanfs  fequejt^  «  Mod.  199. 
vjotild  at  bis  onOn  i:harges  procure  himfelf  to  be  tnade  a  knight^  fo  that  ^f*^'  !r  ^^ 
his  wife  (the  defendanfs  daughter)  might  be  a  lady,  promifed  to  pay  him  jn  cTb."  a* 
2000/.     After  judgment  for  the  plaintiff,  it  was  affigned  for  error  new  trial 
that  the  plaintiff  did  not  pew  that  he  procured  himfelf  to  be  knighted  J^f[*****» 
oi  the  defendants  requejl,  which  in  this  cafe  is  executory  and  part  wMsi%  of 
of  the  confideration  j  but  per  cur.  the  requeft  fliall  be  intended  to  jodgmait. 
be  executed  and  made  at  the  time  of  the  promife,  viz.  that  then  I^^^^^g 
he  requefted  him  to  be  made  a  *  knight,  and  promifed  to  give  him  s.  c.  and* 
2000}.     Judgment  affirmed  per  tot.  cur.     2  Lev.  198.  Trin.  29  though  it 
Car.  2.  B.  R.  Tripps  v.  Rand.  ^b.".*  S? 

defendant *s  reeoeil,  yet  the  dttlarathn  kong  that  the  fliun^WfJemsifbi^easprtmifiotii  &  llctt  Japan  refui* 
Jttusf  it  is  fumcient  after  verdid  on  non  afliimpfit,  which  midt  prove  him  knighted  at  the  defendant*! 
xctfiettf  thit  requeft  being  executed  ;  and  judgment  affirmed. 

12.  Where  there  are  mutual  covenants  it  is  not  requifite  to  mafke 
requeft  for  performance.  8  Mod*  173*  Trin.  9  Geo«  i*  Wilkiniba 
?♦  Meyer. 
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(A.  a.  5)  Aflumpfit.    Requeft.    When  the  Requefl 

muil  be  made. 

» 

I .  A  Sfumpfit  for  that  the  defendant  upon  a  certain  con/iderationpn* 
mifed  to  deliver  to  the  plaintiff  40  quarters  of  noheat  between 
Sturbridge  fair  and  Chriflmasy  if  the  plaintiff  liked  thereof  at  Stur* 
bridge  fair  ;  andfhewed  that  he  liked  thereof  and  upon  the  laji  efHo* 
vetnber  atfuch  a  place ^  required  the  defendant  to  deliver  them*  It  was 
the  opinion  of  the  court  in  this  cafe  for  the  defendant ;  \ox  his 
Hking  is  to  be  at  Sturbridge  fair,  and  here  a  requeft  is  alleged  to 
be  the  lail  of  November^  which  is  long  after  and  at  another 
place,  and  therefore  not  good  \  and  judgment  for  the  defendant. 
Cro.  £•  249.  ph  13.  Mich.  33  &  34  £liz.  B.  R.  Brable  ▼.  Hoi* 
lywell. 

Ow.  109.  2.  Where  a  time  certain  is  limited  for  the  payment^  any  dungt 

5*  P.'  held  ^^  never  fliall  allege  a  requeft  before  the  day  ;  but  otherwife  it  is 
accordingly  where  it  IS  uncertain.  Cro.  E.  455.  pi.  3.  Mich^  37  &  38  £liz. 
'"  **  **•     in  the  excheqticr-chamber,  Philips  v.  Sackford. 

ch^nber.  Mo.  689.  pi.  952.  S.  C— ^>An*ainpfit  in  conjideration  the plamtrff'mvitlifirk^rH 

fellj'uch  trees f  the  defendant  prowiyd  to  pay  btm  %oo  i»  before  Mkb,  1 6  59,  upon  requ^^  awiMlegida 
requeji  at  Mich .  1660.  It  was  In  rifled  in  aiirtft  of  judgment,  that  this  reqt^eft  ought  to  have  been  facfbie 
Iviich.  1650  ;  but  it  was  an/wered  and  not  denied,  that  upoa  the  requeft  as  laid  in  this  declantios,  a 
tctfuejl  at  cry  other  time  might  he  given  in  evidence  though  it  tatre  feveral years  hefort^  and  the  jorj  fraU 
alcercuA  the  damages.     Sid.  26S.  pU  19.  Trln.  17  (Jar.  2*  B.  R.  King  v.  Bray. 


/ 


3.  Aflumpfit  for  that  the  defendant  being  indebted  to  Bim  in  15  L 
heprcitiifed  to  pay  it  by  2$  s»  the  quarter ,  and  to  enter  into  bond  upon 
requefl  for  the  payment  of  fuch  fums^  and  allegeth  a  requefl  to  enter 
into  bond.  It  was  moved  in  arreft  of  judgment,  becaufe  the  requeft 
nvas  iTwde  after  the  end  of  the  quarter  ;  fo  that  a  bond  for  payment 
thereof,  the  day  of  payment  being  part,  would  be  forfeited  prc- 
fently  ;  and  for  that  caufe  it  was  adjudged  againft  the  plaintiff. 
Cro.  J.  116.  pi.  3.  Pafch.  4  Jac.  B.  R.  Gregory  v.  Wikes- 

N4.  A.  promifesto  pay  100 1.  to  B.  25  Marchy  quando  requifiius 
forety  A.  is  not  bound  to  pay  this  till  the  laft  hour  of  the  day,  and 
B.  ought  not  to  requeft  it  before.     Per  Coke  Ch.  J.  Roll.  Rep. 
•    189.  Pafch.  13  Jac.  B.  R.  in  pi.  23.  But  Roll  makes  a  quzre. 

5.  Cafe  by  an  adminlftrator,  for  that  upon  an  account  betvteen 
the  intejlate  and  the  defendant  y  he  was  found  in  arrear  of  rent  40/- 
ivhlch  being  demanded  he  pro  mifed  in  confideration  thereof  topvefecu^ 
rity  to  pay  it  by  parcels  on  certain  daySy  tiU  all  be  paid  quando  reqiaf' 

^  ttis  effet.     It  was  moved  in  arreft  of  judgment  that  the  requeji  ir- 

fers  to  the  fccurity  to  pay  the  money  on  feveral  days ;.  and  by  the. 

declaration  it  appears  that  it  ixms  not  modi  till  all  the  days  werepaft^ 

[  382  3    fo  that  he  could  not  perform  it,  and  fo  the  declaration  not  good  % 

quod  fuit  conceiTum  per  tot.  cur.     Roll.  Rep.  189.  pL  23.  Pafch. 

13  Jac.  B.  R.  Hudfon  v.  Barton. 

6.  Cafe  for  that  the  defendant  had  reque/ledbim  to  lend  the  defend^ 
ant's  foti  5  /.  for  6  months,  and  if  thefon  did  not  then  pay  the  nwtey^ 

tU 
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the  defendaat  tvouU  repay  it  at  tie  end  of  tie  year  afier  the  lending^ 
upon  requefti  and  sieged  that  afterwards,  and  within  the  year,  be 
requefted  the  defendant  to  pay  it  at  the  &\A  of  the  year,  which  he 
did  not  do,  &c.  It  was  moved  in  arreft  of  judgment,  that  the 
reqaeft  was  not  purfuant  to  the  agreement,  which  was  that  for 
default  of  the  fon  (then,  at  the  end  of  the  year  upon  requeft)  fo 
that  by  the  adverb  (then)  the  reque/i  was  not  to  be  made  till  afier  the 
end  of  the  year;  and  this  was  agreed  to  by  3  juftices  \  for  the  re- 
queft within  the  year  ferves  to  no  other  purpofe  than  to  adiho- 
niih  him  to  bt  ready  againft  the  time ;  but'  Mountague  Ch.  J. 
e  contra.  2  Roll.  Rep.  88.  Pafch.  17  Jac.  B.  R.  Pafibrd  v.* 
Webb. 


(A.  a.  6)  AiTumpfit.     Requefl.     By  whomi  and  to 

whom,  Requeft  mud  be  made. 

I- 1  F  3  ^unte  to  pay  or  give,  &c.  upon  requeft,  &c.  and  the 
^   requefi  is  made  to  one  of  diem,  it  is  gONod.     Ruled  per  cur. 
Noy  135.  Brercton's  cafe. 

2.  The  count  was  of  a  promife  by  the  defendant  that  hisfonjbouli 
pay^  i£fc*  to  the  plaintiff  for  his  boarding  with  him  when  heflwsld  bt 
thereunto  required;  but  did  not fhew  that  he  required  the  fon  to  pay  the 
money,  which  the  defendant  promifed  (hould  be  paid  upon  re- 
queft, but  only  faid  that  the  defendant  licet  faepius  requifitus  & 
non  folvit.  Per  Roll  Ch.  J.  this  is  a  collateral  promife^  and  there- 
fore the  requeft  muft  be  averred  to  be  made  to  the  fon.  And  nil 
capiat  per  breve  was  ordered  to  be  entered.  Sty.  207.  Hill.  i649. 
WilUamfon  v.  Mead. 


(A.  a.  7)  Aflumpfit.    Requeft.    Alleged.     How  the 

Requeft  muft  be  made. 

J.  I N  confideration  that  A.  the  plaintiff  est  the  reque/l  of  B.  the  )Le.  91. 
^  defendant  would  repair  a  houfe^  B.prbmifedtopay^  &c.    The  ff'/^^'^ 
plaintiff  declared  quod  r^tfrflw/ generally,  without  faying  thai' at  the  eJ^^  'c.b. 
requefl  of  the  faid  B.  he  repiiired  it,  and  that  is  not  the  reparation  s.  c.  in  to- 
intended  by  the  declaration,  viz^  reparation  at  the  requeft,  &c.  «»^™^'Wi| 
but  a  reparation  of  his  own  head  $  and  for  that  caufe  judgment  Mt^was 
was  revcrfed.     a  Le.  53.  pi.  72.  Mich.  29  Eli2.  C.  B.  Merry  v,  ftayed.— - 

Arg,  ■  7  Mod.  X44«  Holt  Ch.  J.  upon  this  cafe  being  cited^  fays^  the  agreement  muft  have  beea 

thuf,  vis.  in  confideration  that  A.  at  tlie  fpeetat  inftance  and  requelt  of  B.  woald  repair  the  jboofe  for 
B.  that  then  B.  woold  pay  him  fo  much  for  it.  And  he  dedaiea  that  he  did  repair  the  houfe,  but  noC 
that  be  did  it  at  6. "a  requeft  j  and  Holt  fays  be  needed  not  feu  d«  it  5  for  the  agreement  was  not  that  fae 
Aould  repair  it  when  he  (hould  reaueft  him,  but  the  agreement  wai  abfoiute  to  repair  a  hoafe,  and  t* 
«llac  •gtecoaeafi  be  vmu  brof  fht  at  tlw  fc^eil  of  the  defease* 

%.  In 
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inaflbrnpfit  ^»  Ii^  %n  TiSiion  on  the  cafe  upon  ajfum^t  to  pay  money  to  t]i6 
^!ii^'ff  hjMi  P'^'^^^iff  ^"  rcqucft,  he  mufi  allege  an  adual  requelt,  and  at  what 
\^^td  it^  pl^^  sind  d^jr  the  requeft  was  made.  Le.  287.  ph  389.  Pafdu  %6 
wfifimsof  Eliz.  B.R.  Short  v.  Short; 

money  for 

the  defendant  amounting  to  15 1.  ibtdtfrHdaiit  from'ifed  to  pay  him  all  the  Aims  he  had  expended  fo( 
kim»  &€•  but  did  not  licet  Aepius  requifitua ;  but  becaufe  the  day  amdflace  oftberefuef  toat  va  att^edf 
It  was  adjudged  for  the  defendant  $  for  bexc  was  no  duty  due.  Cro.  £•  73.  pf.  32*  Midu  sg  Hr  30  BU« 
B»  R>  MotrU  V.  Kirk. 

Aflhmpfic  3»  A.  brought  a£tion  on  the  cafe  upon  5  fiveral  affim^fUs^  and 
£/!^ ^d^  counted  licet  fxpius  requidtus,  &c.  fo  as  there  was  but  one  Beet 
/tJamtwil  fif^'^^  to  all  tie  5  aJfumpfttSy  whereas  every  feveral  affumpfit  ought 
^ji  oo/.  M  to  have  his  feveral  demand ;  for  one  general  requeft  for  all  is  not 
*Hf^j^  fufficicnt.  For  it  has  been  adjudged,  that  if  one  is  iniehudto  J.  S* 
vkdjbatlket  ^''  feveral  futns  of  money  made  [to  be  paid]  upon  requeft  or  de* 
fgfiui  requi'  maud,  and  J.  S.  goes  to  him,  and  fays,  pay  me  tvbat  you  otoe  me^ 
'^dJi^amd  ^'  ^*  "^^  *  fufficient  demand  or  requeft.  3  Le.  206.  pL  266. 
^t^€h  a     Pafch.  30  Eliz.  B.  R.  Abbot's  cafe. 

flmtty  the  dt* 

Jtndant  had  not  paU  the  money,  and  aJfa  that  be  fold  b'm  more  wool  for  10  /•  to  he  paid  vifbta  rmtrtd^ 
and  alleged  that  licet  fvpini  requtfit*  the  defendant  bad  not  paid,  hnt  wkbout  a/brtmg  tmt  amd  place* 
Sttt  adjudged  good ;  for  it  fliall  refer  to  the  day  and  place  alleged  in  the  firft  requeft.  Cro.  £lis.  240. 
fl.  13.  Trin.  33  Elis.  B.  R.  Barnes  v.  May. 

Cafe  for  that  the  ^efendmt  fromifed,  in  conjlderation  be  Vfould  cure  B.  of  a  certasm  drfeaftj  be  wmid 
fay  him  vbat  itJbouU  be  wortbf  and  for  bit  mediciiieM*  He  declared  lUtwi/e  mpon  %  ttbtr  paomlfa^  the  mt 
for  curing  tbe  vfife  0/  B*  dt  quadam  putredine,  and  the  oiberfor  curing  the  defendant  biaffelfi  and  kt» 
forth  that  he  had  cured  theai>  and  that  he  deferved  fo  much  tor  the  feveral  cures,  aod  fo  much  for  hia 
medicines,  amoanting  in  the  whole  to  fo  much,  and  alleged  that  licet  ad  hoc  faciendum  faepe  icquifiuut 
he  had  not  paid.  It  was  moved  in  arreft  of  judgment,  that  there  vfSis  no  place  foewtd  where  this  reqacft 
was  made*  But  adjudged  not  neceflary  j  for  wbere^  the  thing  it  a  duty  before  any  rwfmifl  made,  there  tbe 
refucfl  is  only  alleged  to  aggravate  the  damages,  and  is  not  traverjalle^  But  it  is  otbemvifcwbere  the  re~ 
ftt^maka  the  duty  iffelfy  a»in  afliimplit  to  do  fuch  a  thing  upon  itqueft,  there  the  dav  of  the  requeft 
«u|ht  to  be  alleged,  becanfe  it  is  traverfable.  And  that  the  words  (ad  hoc)  refers  f  all  tbe  pmrticnlart 
roJdtadofngulaJtngurtt,  as  a  particular  requeft.  Palm.  389.  Mich.aijac.  Manuryv.  ScroQg««.*-« 
Roll.  Rep.  37s.  Manary  v.  Strange,  S.  C.  but  S.  P.  does  not  fully  appear.— —Ibid.  411.  S.  C.  and 
S.  P.  that  the  words  (ad  hoc)  refer  to  all  the  particulars. 

In  affumpfit  the  plaintiff  declared  on  feveral  prtnnifes,  and  laid  onh  we  rt^a^  fnr  alii  and  diia  beng 
moved  in  arreft  of  judgment,  Hutton  and  Yclverton  thought  it  good  and  fufficient.  Adjomatur*  Heu 
S4.  Paibh.  4  Car.  C.  B.  Gammon*v.  Milboume.  ■■  Ibid.  93.  S.  C.  and  the  court  were  of  the  (amt 
cpiaionf  that  the  requeft  (hall  be  referred  to  all  the  particular  iumt  reddendo  fingula  finguUa* 

4.  Affumpfit  for  that  the  defendant  was  indebted  fo  the  plaintiff 
^Lfhrrenty  and  promifed  to  pay  it  qtMfidocunque  requjfitus  ;  and  that 
he  requefted  it  fuch  a  day,  but  the  defendant.had  not  paid  it;  the 
AeienAzYit  pleaded  payment^  and  found  againft  him.     Though  the 
^  declaration  did  notjhew  when  the  rent  was  due,  nor  for  what  term^ 

nor  upon  what  contraB ;    yet  becaufe  the  defendant  had  taken  no- 
tice diereof  by  pleading  payment  and  iflue  thereupon,   and  found 
for  the  plaintiff,  it  was  adjudged  for  the  plaintiff.     Cro.  J.  6<$8. 
pi.  5.  Irih.  21  Jac.  B.  R.  Slack  v.  Bowfal. 
Win.  111.         5*  A.  gave  bond  to  B.  to  pay  money  fuch  a  dav.     A*  tendered  the 
S.  C.  in       money  onShe  day,  and  B.  promifed  to  deliver  up  the  bond  upon  reqw/tf 
^ud^ed^i"-     '-f^^  would  pay  the  money  to  T.  S.  hisfervant.     Accordingly  J.  ptui 
cordingiy.—  the  money  to  the  fervant,  but  B.  did  not  deliver  up  the  bond  (m  re- 
Hutt.  73.     qucft  \  whereupon  A.  brought  his  a^n*    It  wa«  moved  ia  ai-! 

«.     C.       the  .  ^  y^ 
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fftft  of  judgment,  that  the  plaintiff  \i2A  Jet  forth  the  promife  and  cowt  wj 
the  requeft,  but  noplace  ivhere  the  requefl  %uas  made.     Lejr  Ch.  J,  J^^SJ^^ 
Jones  and  Whttlock  held  the  place  not  material,  becaufe  tffue  vuis  fhovia  fmrn 
taien  upon  not  guilty  s  but  if  the  defendant  had  dt'tnarredy   he  (hould  3"<*gm«*» 
have  had  judgment,     2  Roll.  Rep.  476.  Mich.  22  Jac.  B*  R«  ^  ^ 
Methold  V.  FecL  fumpfit  ai. 

lowsthc  ic- 
mcft.  But  a  note  is  added,  thtt  tbji  judgment  was  reverfed  in  B.  R.  becaafe  the  requeft  being  upon  <«/- 
ftttral matter 9  which  was  tbecaufe  of  /be  aS'ton,  it  is  material.— Poph.  i6o.  Pack  ▼.  McTHOLOy 
adjudged  for  the  plaintiif  in  C.  B.  but  in  error  in  B.  R.  the  opinion  of  the  court  was  ftrong,  thattht 
time  and  places/  the  requeft  ought  to  have  been  alleged  fpecially  and  certainly,  becaufe  it  is  traterfabky 
and  parcel  of  the  afluropfit  Jo.  S5.  p)»  i.  Mich,  i  Car.  B.  R.  the  S.  C.  and  refolded  per  tot* 

cur.  that  a  fpccial  rnjueft  (hould  nave  been  alleged  j  and  though  iflue  was  taken  *  upon  the  non  t£- 
fumpfit,  and  not  upon  the  reque((,yet  this  does  not  help  it,  becaufe  the  requeft  is  the  fubftance  and  par- 
cel of  the  contrad  j  and  this  being  omitted,  no  iflae  can  make  it  good.  And  judgment  was  neveifid. 
3  Bulft.  197.  S.  C.  in  B.  R.  and  after  fome  difference  in  opinion  the  whole  court  rdblvDd, 
that  bj  the.  omiBkMi  of  time  and  place  the  judgment  %vas  erroneous  ;  and  therefore  reverfed  nuUo  contra« 
dicente..  ■  ■  Lat.  93,  Peck  v.  Cole,  S.  C.  in  B«  R.  but  no  judgment* 

6f  Aflumpfit,  &c.  In  conftderation  tf  a  ruff'tand  delixtered  to 
hini^  he  promifed  io  pay  3  /.  at  the  day  of  the  plaintiff* s  marriage: 
9i\d  alleged  that  he  was  married  fuch  a  diy,  and  that  tlie  defend^ 
ant  poftea,  &c.  licet  faepius  requifitus,  h^d  not  paid  it ;  and 
though  no  notice  of  the  marriage  nor  day  of  the  requefl  was  mentioned^ 
and  though  the  payment  was  to  be  made  after  that  day,  and  not 
{>efore,  yet  3  Juilices  held  it  well  enough.  Contra  Crooke  J. 
and  judgment  for  the  piaintiff.  Cro.  C.  34.  pi.  8.  Pafch.  2  Car« 
C*  B»  Crane  v.  Crampton. 

7.  Cafe,  for  that  one  T.  S.  being  indebted 'to  the  plaintiff  in  12  /. 
md  whereas  the  defendant  (as  he  told  the  plaintiff)  was  indebted  to  the 
faid  Tw  S.  in  12L  the  defendant,  in  conftderation  the  plaintiff ,  at  his 
/pedal  iffflance  and  requefl,  would  procure  an  order  from  T.  S,  to  the 
defendant  to  pay  the  12  7.  to  the  plaint ff,  he  promifed  fo  pay  it;  and 
(hews  that  he  did  procure  an  order  from  T.  S.  requiring  the  de- 
fendantt  upon  fight  thereof,  to  pay  the  plaintiff  1 2 1.  and  that  ^ 
the  plaintiff  ibewed  the  faid  order  to  the  defendant  on  fuch  a 
day,  and  at  fuch  a  place,  and  j^queded  him  to  pay  the  money, 
which  he  refufed«  Upon  demurrer  it  was  obje£led  that  he  did  not 
.  allege  tiat  he  procured  the  order  at  the  requefl  of  the  defendant  j  befides, 
the  nromiia  was  not  for  a  duty  to  the  plaintiff,  but  was  collateral^ 
and  became  due  upon  a  fpccial  promife,  therefore  a  requeft  fliould 
be  aHeged  with  time  and  place.  Sed  non  allocatur;  and  per  tot. 
car.  judgment  for  the  plaintiff;  for  no  other  requefl  fball  be  intended 
than  what  is  included  in  the  agreement,  (viz.)  that  the  plaintiff,  at  the 
requefl  cf  the  defendant,  did  procure  the  order ;  othcrwife  if  it  had 
been  to  procure  the  no^e  when  he  fhould  be  required  ;  but  here  no 
fubfequent  requeft  was  intended ;  but  if  a  requeft  had  been  ne- 
ceflaty,  it  is  here  fufficiently  alleged,  viz.  that  at  fuch  a  day  and 
place  he  fliewed  the  note  to  the  defendant,  and  required  him 
to  pay  it,  without  faying  adtunc  &  ibidem,  he  required. 
2  Vent.  71.  j4,  Micji,  j  W,  ?c  M.  in  C.  B.  Bokenham  v. 
^backer, 

8.  Affumpiit 
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Skin.  347*  8*  AiTumpiky  for  that  the  defendant fdd  him  a  gelding  fir  Sgrnnau, 
i'  '(ked  ul  ^^^  ^^^  the/ale  agreed^  that  in  confideration  the  plaintiff'  badpmd  him 
cordiogly ;  ^^^  B  guineas,  be  promtfed  tht  plaintiff}  that  if  he  did  not  lite  thegeU" 
and  by  Holt  i/igf  and  Jbould  deliver  it  to  B.  to  the  ufe  (f  the  defendant,  B.  fiould 
Sw  rede-**^  ^^y  ^^  B  guineas,  and  if  he  did  not,  then  the  d^endant  vmtld  i^ 
Kferr  of  requefi ;  and  fets  forth  that  he  did  not  like  the  gelding,  but  deli« 
tbtt  horft  vered  it  to  B.  and  required  him  to  pay  the  8  guineas,  which  he  re- 
^J[J^**^^  fiifed^  and  that  the  defendant  licet  fsepius  requifitus,  had  not  paid. 
came  a  du-  It  was  moved  in  arreft  of  judgment,  that  the  promife  to  repay  the 
«y-— —  8  guineas  was  collateral,  and  the  defendant  himfelf  was  not  the 
'^\  4  '  debtor,  bccaufe  he  was  no  more  than  a  furety  in  default  of  B.  and 
ihortnote  of  therefore  *  notice  fhould  be  given  that  B.  had  not  paid,  and  a  fpe« 
S.  C.  iMid  eial  requeft  (hould  be  alleged  to  the  defendant,  and  all  this  matter 
se^utinfer-  be  laid  in  the  declaration,  and  not  a  fsepius  requifitus  only.  But 
Jim  is  men^  refolved  per  tot.  cur.  that  this  is  not  a  collateral  promife,  but  ont 
ibntd^  as  if  entire  contract:  upon  the  fale,  and  B.  is  only  a  fenrant  to  receive 
jf  J.  s.  pay  ^^  horfe  and  pay  the  money ;  by  the  not  doing  whereof  the  dc* 
lb  much  mo.  fendant  is  the  deotor,  and  the  money  is  in  his  hands,  as  received 
J^L  ^  ^  to  the  plaintifPs  ufe ;  wherefore  judgment  was  given  for  the  plain- 
notice  iinot  tiff  in  C.  B.  and  affirmed  in  error  in  B.  R. '  3  Lev.  363.  Trin%  5 
.jieceflaiy ,  W.  &  M.  Mafters  V.  Marriot. 

but  if  it  be, 

if  any  body  pay,  &c«  there  soti^e  nsuft  be,  becaufe  it  it  uncertaiiu 


(A.  t.  8} 


iraionjflt  [of  Affumpfit.]  385 


(A.  a.  5)     Aflumpfit..     Requeft  fpectally  alleged. 
In  what  Cafes  it  muft  be,  and  where. 

I.    A  SSUMPSIT  againfi  the ' defendant  as  executrix  ofG.  JT.  " 

^^  in  confideratton  that  the  plcunttff  HDould  ajfure  €eriain  landt 
U  T.  P.  at  the  injiance  of  the  faid  <?.  W.  he  promifed  that  if 
T.  P.  did  not  pay  him  yearly  upon  requejt  10/.  ami  10  loflds  of 
fiig^^^i  if^^t  he  luotdd  pay  them,  audne  did  afiure  the  land* 
&C.  and  that  neithes  G.  W..  nor  T.  P.  licft^  faepius  j-etjulfitus^ 
did  pay  the  loL  and  the  10  loads  of  faggots.  Adjudged  for 
the  defendant;  for  (ince  the  paymeitt  of  the  loL  was  to  be 
upon  requeft,  a  requeft  is  materia^,  otherwife  the  defendant 
is  not  chargeable,  and  the  time  and  place  of  the  requejl  are  to  be 
^prefsly  alleged.  Cro.  £.'85.  pi.  5.  Hill.  30  Ehz.  B,  R.  Dsfc- 
venly  v.  Wcllbore. 

2.  If  money  ir  lent  to^  he  repaid,  when  required^  licet  faepius 
requifitus  is  not  fufficient  ;*  but  if  the  plaintifr  declares  upon  a 
€um  indebitatus  futjfet  the  defendant  affirmed  to  pay^  there  licet  fsepius 
requintus  is  fufficient;  per  Wray.  3  Le.  206.  in  pi.  a66. 
Pafch.  30  Eliz.  B.  R. 

3.  Aflumpfit,  for  that  the  plaintiff  was  pojfejjed  of  a  leafe  for  CnsE.3oc. 
yars^  and  B.  poffeffed  of  the  reverfton  for  years y  B.  in  confideration  pJ-  i.  S.  C. 
the  plaintiff  would  Jurrender  his  ejlate  and  term^  and  proatre  one  fT.   !^"1^tiff^ 
to  give  hint  100/.  for  a  leafe  to  be  made  by  B.  to  the  faid  T*  he 
promifed  to  pay  the  plaintiff  30/.  when  required ;  and  alleged  the 
performance  on  his  fide  by  making  the  furrender^    (viz-)   20 

April ;  and  that  on  the  fame  20  April  he  procured  T.  to  give 
the  teftatoT  lool.  for  a  leafe,  &c.  then  and  there  made  for  19 
years  to  come;  but  that  B.  licet  faepius  requifitus,  had  not 
paid  the  30I.  i(c.  A  motion  was  made  of  other  matter  in 
arreft  of  judgment,  but  it  was  entered  for  the  plaintiff.  Poph, 
30.  Trin.   35  Eiiz.  Hughes  v.  Robotham. 

4.  Where  a  debt  is  the  ground  of  the  aBion^  and  the  taw  induces  -A  in  tf- 
a  promife  to  pay^  there  the  requeft  is  neither  parcel  of  the  con-  ^""JP^^  *»T 
fideration    nor  ifluable;    otherwife   where  the   adiion  \»  founded  keep^Jfor 
e^n  a  collateral  matter^  and  not  upon  a  duty,  there  the  requeft  that  the  dc* 
ought  to  be  exprefsly  alleged.     Yelv.  66.  Trin.  3  Jac.  B.  R.  ^^^"\  hi« 
The  cafe  of  the  Hoftlcr.  h«ife  to  U* 

▼ery,  and 
agreed  to  pay  6d.  for  a  day  and  night,  and  that  the  horfe  had  been  Icept  by  him  for  many  days  and 
sights  I  that  the  money  amounted  to  2cl.  and  declared  licet  farpius  requifitus^  &c.  without  alleging 
any  icqaeft  in  fado;  and  adjudged  good. 

So  where  a  commiffi  >n  Yor  examining  witne^Tes  was  to  be  held  at  an  inn,  and  in  coniideratioa  tha 
ion-keeper  promifed  to  find  hurfc  meat  and  man's-meat  during  the  time  for  the  defendant  and  bia 
company*  the  defendant  promiicd  10  pay  him,  when  required,  fo  much  as  the  fame  fhould  amount  to, 
and  that  the  fame  amounted  to  51.  but  the  defendant,  licet  faepius  requifitut,  hath  not  paid  it.  But 
per  cot.  cur.  a  precUe  requeft  ought  to  be  alleged,  and  the  very  time  and  place  expiefTed,  and  the  fama 
diverfity  taken  by  them  aa  above  in  the  cafe  of  Yelverton.  [And  fo  thii  cafe  is  taken  as  a  collateral 
aromife,  and  not  a  mere  debt  of  the  defendant*!,  and  fo  differs  from  that  cafe.]  And  tberefora 
jpwlgaaenc  waa  ftayed.    Cfo.  J«  |£3*  pi.  i.  Mich.  5  Jac.  B.  R*  Selmaa  ▼.  King. 
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Voneprv'  jf.  In  aflumpfit  »/^  ^w  h&nnkfs  when  required^  a  fpecial  fo« 

mifat9fav€  qijgft  muft   be  alleged,    and   a  licet  faqpius  lequiiitiis   is  not 

banjSefsy  he  fufficiexiti  Hof  Will  a  ▼erdifl  aid  it  |   but  if  die  promife  had 

ought  to  do  been  U  pay  a  cerkun  -fum  of  money  when  required^  it  would  be 

''  ^\  *wit1i-  8^^  without  laying  any  fpecial  rcqucft^    2  Bulft.  229,  Fafeik 

out anyre-  i^  J^^'  Harrifon  V.  Mitfcrt. 

queft.    Stf. 

J41.  Mich.  H^ir.  B.  ^.  Smttbron  ▼.  Weils. 

But  where  in  aflumpfit,  in  confideration  the  pki^itiflF  would  cut  down  and  cany  vmj  certain  tx9% 
to  f«vt  hm  barmlefi  from  all  JoMiagesy  Sgc^  wAlch  might  bappca  Do  him  by  icafon  thereof  «iin  he 
ihould  be  required,  ihe  defendant,  licet  fiepius  jxquificut,  had  not  fai«d  him  hannleia,  bat  (aSati 
*  him  to  be  fucd,  which  had  coft  hin^  a  great  deal' of  money.  It  was  moved  in  aneft  of  Ja4gflBca^ 
becauie  he  did  mvtjhvw  !k  what  court  be  ms  fmedy  nor  wbmt_  mmty  he  kad  txpntded^  w$r  btm  wmA 
datmtfiedy  and  therefoxt  adjudged  for  the  defendant.  .  Cio.  C.  385.  pL  17.  Mich.  10  Or.  B.  lU 
Palmer  v.  Knight.  n 

If  a  collate-        (J,  Where  the  plaintiff  declares  upon,  ajfum^t  to  da  a  collateral 

vlifll^  /Ai/?^  upon  requeft^  the '  Ume  and  place  ,of  the  doing  it  ought  to  he 

there  to  fay  alleged^  whereupon  iiTue  may  be  taken ;  for  there  the  requeft, 

fajpius  re-  together  with  the   not 'doing  the  thing  promifed,    gives  the 

noffuffid-  <^^"f^  ^^  aftion.     But  where  the  promife  \%  founded  upon  a  dek^ 

ent}  per  as  for  wares  bought  of  the  plaintiff,    he  promifed  tQ  pay  lol. 

Jones  J.  upon  reqjieft,    there  the  plaintiff  need  not  allege  the  requeft 

Pafch.  '^^^'  ^^rc  precifely*  than  in  an  aftion  of  debt,  viz.  licet  fxpius  re- 

3  Car.  B.  quifitus,  &c.     Agreed  by  all  the  judges,  and  that  it  had  been 

^-  ">?*•  often   fo   adjudged.     2  Roll.  Rep.    6a.  Mich.    16  Jac.  B.  R. 

SidV^';  Hill  V.  Wood,  or  Wade. 

j>l.  10.  Mich.  ]8  Car.  2.  B.  R.  Biilcs  v.  Trippet,  which  way  in  aiTumpnt  ^or'  not  feyhg  mm^ 
awarded.  The  plaintiff  demurred^  becsufc  no  demand  was  alleged ;  and  for  that  zeafon  adjudged  mr 
the  defendant.  '  Saund.  32.  S.  C.  The  ailumpfit  was  founded  on  the  promife  made  afi^tfaeliib- 

miflHoB  to  pay  fo  nnucli  if  hjc  did  not  perform  his  part  of  the  award,  cam  ad  inde  requifitus,  tec  ai 
adjudged  for  the  defendant.  ■  a  Keb.  126.  pi.  7s.  Berks  v.  Trippet,  S.  C.  judgment  fat  the 
plaintiff,  nifi. 

Cafe,  &c.  upon-a  fpecial  promife,  fetting  forth  that  in  conJidiratUn  tbi  plaiutif  xomU  fenSt  lh 
defendant  to  co/lal  and  rec.  I've  certain  trtha,  be  prcmijed  to  pay  bim  20s.  per  ann*  It  waa  ob/cded  diat 
the  promife  being  to>  do  a  collateral  aSfj  and  there  being  nothing  due  before  the  pnMnlie  made,  the 
plaintlft* ought  to  have  alleged  a  fpecial  requeft,  to  which  the  court  agreed;  but  ^ey'fatd  diar  it  is 
otherwife  where  the  thing  is  not  to  be  done  upon  requeft.  Lutw*  21^  aji*  Mich*  3  Jac  s.  Ob* 
ningftiy  v.  Rodd.  , 

a  Roll.  Rep.       ^^  AfTumpfit,  in  co?iftderation  he  nvould  huy  fuch  lands  of  the 

and  agi^  defendant,  die  defendant  promifed  to  pay  the  plaintiff*;^  wtiA 

peromnes  J.  5.  oioed  to  the  plaintiffs  when  he  (hould  be  thereunto  required; 

that  there-  ^^d  that,  licet  fcpius  requifitus,  he  had  not  paid  it,  but  alleged 

materiaT  neither  time  or  place.     Refolved,  in  regard  it  was  a  \firangt^s 

and  that  if  deht^   and  was  not  due  before  promife,    or  payable  but  upon 

dl^^ifT"  requeft,    therefore  a  Ipecial  requeft  ought  to   be  made,    and 

demurred,  ^^^^^  fa^pius  rcquifitus  will  not  ferve ;    and  judgment  for  the 

judgment  defendant.      Cro.  J.  523.  pi.  8.  Hill.  16  Jac.  B.  R.  Hill  t« 

Aouid  be  Wade. 

againft  the  %  ' 

plalntifT  \  but  it  was  moved  that  the  verdid  had  fuppUed  the  defe£l  of  the  count. 

-f-  A*  futd  B,  wiicrcupon  C\  prcmijed  A.  that  if  be  would  frbear  tbe  fait  he  womid  pay  Km  »00/L 
«r  Midfummcr-dasy  and  anotber  icc/.  at  any  time  after  tbat  day,  voben  befiould  be  rtajmably  rcfuxrtd* 
Adjudged  ihdt  in  this  cafe  the  tequeft  was  ifluable,  and  ought  to  have  been  fpecially  alleged;  for  it 
^uat  ro  duty  I e fere  tbe  re^efli  the  pnmlfe  being- made  by  aftrartgrr-y  but  where  he,  who  :s  inddned, 
promifes  ru  pay*  upon  re^ueit,  there  lice:  fsepias  reqoifitos  is  fuificient.  Lat.  %09.  Trin.  3  Car.  Al- 
cock.  V.  Bioncid.    ■    ».  Noy  95*  S«  Ct  agreed  accordingly. 

8.  Plaintiflf 
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8.  Pkintifis  declared  that  whereas  there  was  a  Juit  in  ^haficerj  Aflum^fit, 
iktwetn  them  and  9ther  copyholders  of  fuch  a  Manor  again/1  their  **•  *?  *^°"'* 
iordi  and  that  W.  their  clerk  in  the  Jidt^  had  SJbutfed  14/.    tlx  thc^ /JiMif 
defendant^  being  a  copyholder  of  the  fame  manor ^  prOmifed  in  con^  had  delivered 
Juleration  the  plaintiff's  would  pay  to  fT.  the   14/.  he  nvould  pay  to  ^^^1'"/^' 
them  40/.  upon   requefl.      The  plaintUFs .  fhewed  thoy  had  paid  hg.b^prl^ 
the  14L  and  that  defendant  had  not  paid  the  40s.  licet  poftca  nifidt^re- 
fiBpius  requifitus.     Hobart    faid    that    the    recjtieft  is    part  of  i'fZZj'J* 
the  caufe  of  a^ion,  and  ought  to  be  fet  ddwn  precifely,  and  mMctf  &c. 
there  ought  to  be  a  promife  broken,  and  fuch-  a  promife  upon  "^^  ''«f*^f 
which  an  iflue  may  be  taken.     Win.  102.  Mich.  22  Jac  C.  B.  il^et  f«piw 
Brown  &  Ware  v.  Barker.  requifitus, 

*»  •      •  &c.     After 

urdiA  and  judgment  in  C.  B.  for  the  plaiotiff,  it  was  aflignefl  for  error,  that  the  plaintiff  did  not 
ali^  any  fpecial  requeft,  and  that  it  was  parcel  of  the  coadderation  ;  and  for  this  reafon  the  judgment 
was  reverfctl.  But  if  a  rcquefi  had  been  aUeged,  and  m  plate  where  it  was  made^  it  bad  been  well 
tMigh  m  oon  affumfjit  pleaded^  and  found  for  the  plaintiffs  But  if  the  rcqueft  had  been  traverfed  it 
would  be  otherwjfe,  becaufe  then  no  vifne  appears  for  the  trial.     Jo.  56.   pi.  2.  Mich.  22  Jac. 

C.  B.  Lowe  V.  Kirby. a  Roll.  RejK  4S3.  ^ut  it  is  wrong  •  paged,  and  ihould  be  486.] 

S.  C.  bttt  feems  not  "very  clearly  reported.— —S.  C.  cited  Jo.  86.— .S.  P.  and  ieems  to  be  the 

nry  S«  C.  cited  by  the  name  of  James*scafe.     3  Bolft.  300.  by  Crew  Ch«  J.  ..  S.  p.  Oodb. 

403.     And  fee  (C)  pi.  6. 

9.  If  I  fell  a  horfe  for  loA  to  be  paid  upon  requefly  there  the 
requeft  muft  be  precifely  alleged,  for  it  is  parcel  of  the  contraEl ;  ' 

and  fai  an  a£bion  on  the  cafe,  and  upon  debt,  you  ftiuft  lay  a 
requeft  ;  per  Jones  and  Dodderidge  J.     Godb.  403. 

fo.  When  a  thing  is  to  be  done  upoix  requeft,  the  performance 
nuifl  be  nvhen  the  perfon  requires  it ;  and  it  is  no  plea  that  he 
was  ready  after  the  promife  made.     3  Mod.  295.  Trin.  2  W. 
'  &  M.  in  B.  R.  Harrifon  v.  Hayward. 

II.  Where  a  fpecial  requeft  in  aflumpfit  fhould  be  alleged, 
and  is  not,  it  is  fatal  on  demurrer,  but  helped  after  verdidJ. 
12  Mod.  44.  Trin.  5  W.  &  M.  Matters  v.  Marriot. 
-  12.  '^rhe  defendant  borrowed  money  for  the  ufe  of  his  mother ^ 
and  gave  bond  to  pay  it  on  demand^  if  his  mother  would  not  j  and 
in  an  a£lion  of  debt  brought  on  this  bond,  the  defendant  after 
oyer  demurred,  for  that  there  was  not  any  fpecial  requeft  laid, 
as  made  of  the  mother,,  and  when  and  where ;  and  that  licet 
faepius  rcquifita  will  not  do.  .But  per  cur.  though  where 
there  is  no  duty  till  a  demand  it  is  fo,  yet  here  was  a  duty  ab 
initio,  which  the  law  makes  payable  on  demand,  and  fo  there 
needs   no   demand   exprcfsly    to   be   laid.      Judgment   for  the 

Plaintiff..  .6  Mod.  200.   Trin.   3   Ann.    B.   R.   Harwood  v. 
i'urbcrvill. 

(B.  a)  In  what  Cafes  an  Adion  lies  for  a  Col- 
lateral Refpedt.  IfVords  fpokc  in  Evidence  in 
Cour/c  of  yujiice,] 

£1.  TF    7.  S.   libels  againjl   J.  D.   in  the  fpiritual  court  yJr  a  Cro.J.^^a, 

^   dnamationy  and  produces  W.  N.   as  a  witnefs  to  prove  pirH.Wcf- 

tfae  de^nidaut   guilty,  and  the  defendant  makes  an  allegation  in  n^j^^^s.  c.' 

G  g  2  writing 
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•ccoiaingly;  writing  (aa.  tile  courfe  there  is)  that  the  faid  W.  N.  aught  t^ 
but  other-  ^^  ^  received  as  a  wtnefsy  becaufe  he  is  a  perjured  man,  and  that 
Ihec^rV  he  was  perjurid  in  ftich  <f  caufe,  atfuch  an  e^fes  in  ceruin,  whkb 
has  not  ju-  iUlegaUoiJ  is  Jiil/e,  yet  W.  N.  (hall  not  have  aftion  upon  die  cafe 
°'*^  »^^K  ^^'  ^^^  agaioft  J.*  V.  becaufe  the  fpiritual  court  had  a  jurifdidiion 
Se^o^rthas  of  die  fir  ft  matter,  and  this  allegation  is  but  according  to  the 
jurifdiaion,  common  courfe  of  juftice  there,  where  the  fcntence  is  given 
SVbi^be  ^P^*^  ^^  proofs  •,  and  therefore  if  the  aftion  would  lie,  every 
*  faife,  and  he  man  would  bc  dAefred  from  taking  his  lawful  exceptions  to  falfe 
pBbiiaeshi*  witnefles.  Trin..  15  Jac.  B.  R.  between  JVefiover  and  Dmn 
ai" aai^^'    W«^/,  adjudged  upon  a  tfemurren] 

lid.     Adjudged  for  die  defefedant— See  (C.  a)  pi.  S.  , 

Cro.j.43a.  [2.  In  an  aflKon,  between  two,  where  the  queftion  is  upon 
thccaf*"  evidence  to  a  jury^^  if  one  of  the  parties  was  a  bankrupt  or 
above,  not  ?  if  a  counfellor  in  giving  evidence  for  his  client^  fajs  expre&ly 

Houghton  to  a  juror,  that  he  w£^  a  bankrupt^  where  it  is  falfe ;  yet  no 
i'aocnc't^**  aftion  lies  againft  him,  becaufe  it  is  in  the  courfe  of  juftice. 
cflft.  Trin.    15  Jac.  B.  R.  in  the  faid  cafe  of  Weftover^  agreed  per 

Cro.  J.  90.  curiam ;  and  it  feems  by  Hought.  and  Mount,  diat  fuch  an 
MicMTac.  aftion  was  brought  againft  the  fame  Mount,  now  chief  juftice, 
B.  r!  and  that  it  was  not  maintainable,] 

Brook  y> 

Six  R.  Movntagui,  Recorder  of  Londoo,  the  words  were,  that  be  (theplamdff)  vm  nrmpid 

snd  cotn'iiitdofftionyy  &c.     See  (M.  b)  pi.  z>  2>  3.  and  the  notes  theie. 

£  388  ]  3.  In  an  a£lion  brought  for  fcandalqus  words,  the  defendant 
jujiijied  that  he  fpoke  them  as  a  ivitnefs  upon  his  giving  evidence  on 
his  oath.  See  2  Roll.  Rep.  198.  and  Palm.  144*  cites  HiU. 
37  Eliz.  Broad's  cafe.  ^ 

* 

(C.  a)  Anions  \^for  Words  Jpoke^  or  Things  done] 

in  Courts  of  Juftice. 

•  Godb.  [i,  iF  ^.  exhibits  falfe  articles  to  a  matter  in  chancery  againft  B. 
a4Q;P*'353«  1    nvhereupon  B,  is  bound  to  his  good  behaviour^  B.  ihall  have  ac- 

foivcdihat     tion  againft  A.  for  his  difceit  and  vexa'tion.     Pafch.  17  Jac.  B. 
the  aaion      between  Allen  and  his  wife  plaintift,  and  Gomerfal  defendant,  ad- 
A^'e^hu"^^   judged  per  totam  curiam.     Mich.  11  Jac  B.  between  *  Bradiej 
bited  the        and  J  ones  adjudged.] 
•rticlet  in 

chancery,  and  did  not  pnrfoe  them  there^  for  when  he  had  fworn  the  artides  there,  ut  codd  aoc 
have  a  fupplicavit  (as  he  had  out  of  B.  R.)  to  h^kve  the  good  behaviour  there,  and  the  oath  a&4 
a^davit  in  chancery  remain  as  a  fcandal  upon  record,  and  becaufe  he  made  the  articles  in  chaDCetj 
but  a  colour  for  the  good  behaviour,  and  though  B.  R.  might  grant  the  good  behaviour  witfaoat  asy 
articles  preferred;  yet  when  they  firft  begin  in  ahothAr  court,  they  ought  to  follow  the  caafe  theie.— 
Brownl.  %.  S.  C.  and  the  court  faj*that  if  he  had  profccuted  in  chancery,  though  »he  articles  haA 
been  fcandalouv,  yet  no  a^ion  would  have  lain  j  for  a  man  /hall  not  be  punched  for  miftaJuDg  the  ' 
law>  for  he  might  bc  mifadvifed  by  counfel. 

^ro.  J.  [2.  If  a  fupplicavit  iffues  out  of  chancery  to  the  flieriff  agednfi 

%\J^C^^  J'  ^'  ^^^  thereupon  the  Jherif  tnakes  a  warrant  td  a  bailiff  to 
^dgcwi'ck,    take  him,  &c.  and  after  the  bailijf  comes  into  chancery,  and 

there 
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there  males  an  affidavit  that  he  took  him,  and  that  he  refcued  hiin-  S*  C.  nc 
/elf:  whereupon  J.  S.  is  committed  to  the  Fleet  by  the  lord  chah-  3 jf Ji^J  ^ 
ceJJor,  though  the  affidavit  he  falfs  by  which  he  15  committed  to  delivered 
the  Fleet,  and  fo  to  his  great  damage  ;  yet  becaufe  the  af&davit  th«f  opi- 
was  made  in  a  legal  courfe,  though  he  was  not  compelled  by  Sm^rdiii 
procefs  to  make  it,  no  aftion  upon  the  cafe  lies ;  for  then  every  aaioa  Jay 
man  would  be  deterred  from   making  affidavits  in  fuch  kind.  ?**'  btcanfe 
Mich.   18  Jac.  B.  R.  between  Aier  and  Redgwit  adjudged^  in  ^^^^J^ 
arreft  of  judgment*]  ^         ooortHevcfy 

court  wboe^ 
the  mifikiQeanor  is  committed  AaU  have  the  eximination  thereof,  and  if  they  Bad  mifdemeanon,  mxf 
ptiniih  them ;  bat  to  ponifli  u|K>n  an  aAion  on  the  cafe  upon  pretence  of  a  falie  oath  fkM  not  be 
fofleitd,  but  it  ought  to  be  (as  Dodderidge  faid)  puniHied  by  coavi£tioi>ttpoii  indi£hnent  or  fuit  in  the 
ilar-chamber  ;  but  Haughcon  J.  contra.  But  adjudged  for  ihe  defendint^  ■  Patin«  I4A.  S.  C« 
lays,  that  all  the  four  juftices  held  that  the  aAion  did  not  He;  and  judgment  accorflingly.  ■  i 
t  RolU  Rep.  195.  S.  C.  adjomatur.  «—>-«- Ibid.  197.  S«  C*  all  the  court  held  accordingly  j  b«C 
it  does  not  appear  that  judgment  was  given. 

Exhibiting  a  bill  to  the  queen,  charging  the  plaintiff  to  have  recovered  agalnft  the  defendant  400L 
by  forgery,  perjury,  and  cosening ;  and  alfo  that  he  had  publiihcd  the  matter  of  the  faid  bill  at  Weft- 
minfler,  Sec,  The  court  held  that  the  exhibiting  the  bill  to  the  queen  is  not  a^onable  in  itfdf ;  for 
ihe  is  the  fonntain  of  jufiice,  and  all  her  fubje€ts  may  lawfully  refort  to  hereto  complain; 'but  if  they 
will  afterwards  divulge  the  contents  to  the  difgracc  of  the  perfon  intended,  it  is  adioo^lc.  Adjudged 
againA  the  plaintiff.     3  Le.  138.  pi.  187.  Mich.  28  £liju  C.  B.  Haiev.  McUer>  ■  Ibid,  ib^* 

pi.  2x3.  Hill.  19  £liz»  C.  B»  the  $•  C*  in  totidem  verbis. 

[3.  In  an  a£lion  upon  the  cafe  by  A.  againft  B.  if  the  plaintiff  *[  389  ] 
declares  that  he  took  his  oath  in  the  court  of  B.  R.  againft  the  Jo.  431.  pi. 
defendant,  concerning  certain  matters,  to  have  him  bound  to  his  S-  ^^^^ 
good  behaviour ;  and  thereupon  the  dcfen<dant  intending  to  fcan-  Jl  q.  and"* 
dalize  the  plaintiiF,  did  then  falfely  and  malfoioufly  fay,  in  the  rule  given 
hearine  of  the  juftices  and  oiBcers  of  the  court,  and  others  there  'y^J-.i^^ 

,.         ^.t.^  s  .•  fr  T      •  1  r       'It  "ic  plaintiff 

being,  there  ts  mt  a  word  true  m  that  affidavit^  asiajwill  ^ove  1/  ajj  ^pj^ 

by  40  nviinejfesy  this  aftion  is  not  maintainable  5  for  the  defend-  per  BlUam. 

ant  by  the  '*  faid  anfwor  made  a  defence  of  U^felf  in  the  court  "j"*"^"'  »o* 

againft  the  charge  and  accufation  againft  him  -,  and  theiefore  it  is  s.'c.^iad 

juftifiable^  being  in  a  judicial  i¥ay.     Pafch.  15  Car.  B.  R.  between  the  court 

,   Moulin  and  CJapham'  iid\\xdgc±irt  2XTQii  of  judgment.     Intratur  ^'^J^^^ 

Hill.  14  Car.  Rot.  459^0  thewuids 

would  not  bear  an  adion. 

[4.  If,-rf.  recovers  againft  A.  [B.]  damages  and  cofts  in  C.  B.  or  r--^^-S 
B.  R.  and  fue^  out  a  feri  facias  to  theyheriffi,  who  by  force  there-     ^^'  34- 
of  tgies  the  goods-  of  B,  to  the  value,  ^and  fo  returns  it,  and  the  *    ~-~  ^ 
.  goods  remain  in  his  hands  *pro  defpdlu  emptorum  ;  and  after  A.  well  pK  ^j^^' 
knowing  thereof  yet  to  the  jntent  to  vex  and  double  charge  B.fues  Mich.  15 
out  another  fieri  facias,  and  delivers  it  to  the  fame  fherif  to  be  ^^jj^'ijjj 
executed,  who  thereupon  levies  the  money  of  other  goods  of  A  and  266.  pi. 
pays  it  over  to  A.  in  this  cafe  for  this  wrong  and  vexation,  though  3?»«  S.  C 
it  was  in  a  legal  way,  yet  an  adion  upon  the  cafe  lies.  Hob.  Rep.  ^^^J^ 
Cafe  257-  and  350.  between  Waterer  and  Freeman  adjudged.]         tiff. 

Brownl.  12.  Wartcr  v.  Freeman,  S.  C.  adjudged  for  the  plaintiff,  though  the  defendant  alleged  that 
fieri  facias  was  an  aS  in  Uw,  and  fo  no  caufe  of  afUon  againft  him.-r^-Noy  23.  S.  C.  £iys  the  bettor 
opinion  was  that  the  adion  was  well  brought. 

f5.  \i  A.  fues  B.  in  the  fpiriiual  court  for  tithes,  contrary  to  a  ^l^^^'^J^ 
iompoption  by  him  made,  an  adlion  upon  the  cafe  lies  for  it.  Hob.  but i  doaoc 
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obfcnrc  £cp.  in  Cafe  251.  citca  Mich.  43  &44  Eliz.  B.  R.  between  Sraf 
Npy  ^iT*    ^'^^  Partridge,  for  this  fuit  is  coram  non  judice.  J 

S.  C.  &  S.  P.  and  "by  Popham  and  Gawdy  the  adion  lies. Noy  37.  S.  C.  but  S.  P.  does  soC 

plainly  appear. S.  C.  cited  Hob.  306.  in  czSc  of  Waterer  v.  Freeman}  that  the  adion  lies. 

Cro.j.  I5^  [5.  So  [jB///]  if  A.  fucs  in  the  fpiritual  court  ^r  ttihe  of  treei 
p!.  9.  Wa-  '  ^  titheahle.  no  aftion  upon  the  cafe  lies.  4  Jac.  between  Dame 
BawdcjS.C.   Waterhouje  and  MQodte,\ 

JMich.  4* 

Jac.  ipnd  becaufe  this  adicn  was  brought  by  the  party  only,  and  not  tam  quaniy  the  coort  all  bdd,  that 
though  otherwWc  an  adion  might  lie,  yet  for  this  caufe  it  was  not  well  brought;  and  therefore  it  vai 
adjudged  for  the  defendant.  Hob.  206.  in  cafe  of  Waterer  y^  Freenan,  cites  S.  C.  as  thcttte 

adion  lies.    ■  S.  C.  cited  Noy  23.  in  cafe  of  Brey  v.  Partridge,  that;  the  adion  does  not  lie. 

In  the  ma  gin  of  Hob.  loS.'is  a  quaere  ;  tor  Moodie  himfelf  tells  me  [which  feemt  to  snean  Hohart 
himfelf  j  that  he  fuiilg  for  tithes  as  a  farmer  of  the  parfonage  of  Woodcburch  in  Kent,  foch  aoae^ 
tion  upon  the' cafe  was  brought  \  whereupon  he  demurred,  and  the  court  diflikcd  the  adion,  woA  fi>  it 
retted  without  any  farther  proceeding. ——An  adion  lies  not  againft  one  that  fna  ibr  tithes  that  am 
not  payable]  per  Hale  Ch.  B.     Hardr.  196.  Trin.  13  Car.  2« 

4  Rep.  14.  [-J,  So  \Buf\  if  a  man  charges  another  with  j&&«y,  at  ofpiracj^ 
Mich.^-i-j  &  *^  ^  ^^^'  ^^  thejlar-chamhery  whereof  the  court  has  no  jaTifdifikion, 
34  Eiie.       aft  a£^ion  lies.     Hob.  Rep.  cafe  350.  cites  the  cafe  of  BuOtij 

B.  R.  the      and  JFood.! 
S.  C.  and  ■* 

becaufe  the  fatd  words  were  not  examinable  in  the  faid  court,  the  adion  lay ;  and  the  fame  was  after- 
wards relblved  acccrdingly  in  the  exchequer,    though  the  juiigment  was  rcverfed  for  sntfplcadii^. 
Cro.  £.  230.  pi.  2j.  S.  C.  adjornatur.  Ibid.  2^7.  pi.  7.  S.  C.  refoived  (bat  theadioa 

lay..  Mo.  705.  pi.  936.  fays  it  was  agreed  by  all,  except  Owven,  in  the  exchequer,  that  00  adion 

lay}  and  theie/ore  judgment  was  rever  fed.         2  And.  28.  pi.  j8.  S*  C.  in  the  exchequer  chaa^t 

and  agreeable  to  the  refoct  in  Mo. S.  C.  cited  Hob.  267.  that  the  adion  lies.— &  Kcb.  S31.pl* 

56.  in  thccai'e  of  Iiske  v.  King>  Mich.  23  Car.  2.  B.  R.  the  oort  faid,  that  notwithAandiiig  i^t  il 
reported  in  4  Rep.  14.  b.  in  Buckley's  cafe,  it  was  held  that  want  of  jurifdidion  will  not  makes 
libel  j  for  it  is  only  the  error  of  counfel^  and^  a  nil  capiat  per  RiJlam  was  awarded  nifi.  ■  Powell 

(John)  J.  faid,  he  had  heard  my  I-^rd  HalsVay,  that  h  was  rcfoivcd  in  Sir  Richard  BockJey^s  cafe, 
that  for  putting  matters'  in  a  bfli  c  f  which  the  court  had  no  cognizance,  adtf>n  does  not  itk  4g«nft  the 
plaintiil',  though  in  4  Rep.  it  is  reported  otherwi fc.  2  Lotw.  1 571.  ,  S.  P.  admitl^  Noy  roi.  in  . 
I'uRviLi/s  CASE,  which  wa<!,  ihzt  H,txbikued  a  bW  in  the  fiar  cifkmhgr  fir  forging  a  xciUt  hmt9ptm 
-  the  heanng  relirquijbtd  ftefirg<ry,  ard  itifiJUd  on  a  praffice  betvteen  tbqnjo  Jravf  the  p^trty  te  make  th$i 
villU  The  bill  was  difmiffed,  and  the  phuntift' Yined  200  1.  t^  the  kmg,  and  (everal  damages  to  every 
of  the  parties,  becaufe  they  have  not  a  remedy  for  thofe  Ibnders  (being  befipre  a  competent  jAdge)  at  Cfa^ 
*  common  iiiw.  And  it  fccms  that  this  waa  tlie  firft  precedent  for  dainages  for  a  fctn^ahnis  hiU> 
[And  (ct  tit.  Libel  (A)  pi.  6".  in  the.nQtes.]         *  "  ' 

Hob.  266.  [^8.  If  a  man  brings  an  aifiott  upon  ii  falfe  futtmfe  in  a  proper 
3  52!  pa-  court f  no  action  lie$  for  it^  fpr  tnc  fhit  was  legal,  thougt^  the 
Hobart         caufe  thereof  was  .not  true,  for  which  he  fliall  pay  co/ls*     Hrfi. 

terer  v.  Freeman.        .      S.  P.  Cro.  J.  1 34.  pi.  6.  Mich.  4  Jac  B.  R.  in  cafe  of  Lady;  Watphodec* 

Bawoe. Cro.  J.  432.  pi.  ii.  Trm.  15  Jac  B.'K>  per  tou  cur.  S.  P.*  in  c^  of  f  Wcfloa  r. 

Dobinet. 
'  f  See  (B.  a)  pi.  i*  S.  C.  .    ,  ' 

D.285.  a.         ^p.  If  a  man  brings  a  writ  ol  forgery  againjl  a  peer,  &c.  and 

II  Elia."*''  the  defendant  is  fmnd  not  guilty  by  the  jurv,  yet  he  fliall  not  have 

dees  Mich,  a  fcandalum  magnatum,  and  lay  the  cnarge  contained  in  the 

J3  ^.  7.  a£lion  to  be  a  fcandal.     Hob.  Rep.  cafe  qco.  cites  1 1  Eliz.l 

Lord  Beau-  r  dj  j 

champ  V.  Sir  Richard  Croft,  by  the  better  opinion  of  the  court ;  for  no  poniflunent  was  ever  appoisiei 

for  fuit  at  law,  though  it  be  faife,  and  for  vexation. «——' Kclwi  26*  pi.  i.  3.  C.  1  Hob.  266.  pL 
352.  cites  it  as  a  cafe  of  i  x  £lic« 
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f  10.  If  A.  caufes  B.  to  be  imprifined  upoma  JlatnU  ^nfiijfei  bjr  ^'^  *^*« 

faini)  //bj/^>&  the  ftatute  vt2%  deftafanced^  and  the'-mohey  pajd  ^qovcL  2^|Vc« 
ing  to  the  defeafance^  yet  no  a&ion  of  faife  impriioilment.Iies 
againft  A.     Hob.  Rep.  cafe  350.  cites  43  £dw«  3.  33.] 

[i  I.  If  ontfues  me  contrary  to  his  reUqfi^  an  a£kion  lies.    Hob.  By  Hobart 

Rep.  cafe  3SO.  Per  Hob.]  g;/;,^  J; 

in  the  cafe  of  Watertr  ▼.  Ficeman.— — But  ice  (H.  c)  pi.  4.  5. 

[12.  If  the  obligee  fues  the  obligor  aher  the  money  paid^  though  Per  Hobart 
it  be  upon  a  fingle  obligation,  an  a^ion  lies.  Hob.  Rep.  cafe  ^^J*' ^.^^ 
350.  per  Hob.  J  S.P.by    * 

Gawdy  and  Fenner  e  contra.    Cro«  £•  S36.  in  pL  S.  Trin*  43  £Jia.  B«  R* 

13.  One  was  brought  in  by  fuhpoena  ad  te/Hficandum^  and  upon 
his  oath  declared  matter  of  infamy  againft  the  plaintiff;  if  he 
fwears  falfely  he  may  be  puniihed  for  perjury,  but  an  a£lion  lies 
not  againft  him,  becaufe  he  comes  in  by  courfe  of  juftice.  Cro. 
£.  230.  in  pi.  21.  Arg.  cites  Mich.  8  &  9  Eliz.  Stanley  v.  Curfon. 

14.  AAion  on  the  cafe  will  not  lie  againft  one  for  exhibiting  3  Le.  iij, 
articles  to  a  juJHce  of  peace^  containing  fuggeftions  for  iinding  4e  Pj*  *7** 
party  to  the  good  behaviour  ;  for  fliould  fuch  actions  be  permitted,  j^x^n* 
none,  though  they  had  good  reafon  to  complain,  would  venture  s.  c.  hcU 
to  do  It  for  fear  of  vexation.     4  Rep.  14.  b.  pi.  2.  Mich.  27.  &  accordingly. 
28  Eliz.  B.  R.  Cutler  v.  Dixon.  3 ^^  p{  ^[ 

S.  C.  in  totidem  ?crbu.  S.  C.  cited  Godb  140.  pK  333.  ■        «So  for  exhlbrting  articfat  to  rJM 

feffiooa  lor  the  like  purpole*  though  they  are  fif^  it  it  am  adionabic,  becaufe  it  ia  in  a  courfe  of 
jnfticc.     Cro.  S.  130.  in  pU  ax.  Arg.  citet  a;  Sc  aS  Blia.  B.  R.  l*utblll  v.  Oibjrne. 

15.  Parifliioner  fliall  not  have;  an  a£^ion  upon  the  cafe  agasnjl  aRoU.32S. 
the  parfon  for  fuing  htm  in  the  fpiritual  court  for  tithes^  without  s/t\*w!* 
cuufe  :  for  if  it  Ije  without  caufe,  he  will  have  cofts  there.   Palm,  cordiogly, 

*  381.  cited  Arj.  as  43  tliz.  Crofs  v.  Jackfon.  - 

id.  An  a£iiou  on  the  cafe  was  brought  for  fuing  in  the  admi^    • 
ralty  couTt^  for  a  thing  done  on  the  land^  and  not  on  the  fea* 
I  Brpwnl."4  Mich.  1 1  Ja^.  Row.  v.  Alport. 
'    .17.  Cafc^folr  that  the  defendant  went  to  a  juftice  of  peace, 
and  reg^aefted  a  warrant  againft  the  plaintiff  for  ftcaling  his  ropes, 
•rtie'juftice  faid,"  be  tdvif^d,  and  look  what  you  do  5  the  defend- 
ant replied,  fiir,  Ivoill  charge  him  with  flat  felony  for  Jlealing  iwjr  C  39'  3 
ropes  frtyf^  fnyjbopn  quorum  quidem  verborum,  &c.  Per  tot.  cur. 
'  thefe  wolds  being  fpohe  to  a  juftice  of  peace  when  he  came  for  his 
warranty  which  .was  lawful,  would  not  maintain  an  a£lion  ;  for 
if  they  fliould,  no  other  would  come  to  a  juftice  of  peace  to 
make  col&plaint  and  inform  him  of  any  h^lony.     Hu^t.  11 3. 
Mich.  8  Car.  Ram.  v.  Langley. 

1 8.  Cafe  for  that  the  plaintiff  brought  an  aftion  againft  one  L.  Brownf.  a. 
and  the  defendant  being  produced  as  a  witnefs  at  the  trials  gave  "*fmw,  ^\ 
evidence  that  the  plaintiff  was  a  common  liar,  and  fo  recorded  in  the  s.  c.  and 
fiar-chamher^  by  reafon  wheretf  the  jury,  though  they  found  for  the  ^*=°»^« 
plaint^j  gave  him  butfmall  damages  in  that  aftion.   It  was  moved  ^j^^^^hat 
in  arreft  of  judgment  that  the  a£Uon  doth  not  lie,  for  if  it  did,  thaaaion 
tvqy  witneu  might  be  charged  upon  fuch  a  fuggeftion  5  and  for  j««id  ^ 
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what  appears  the  evfdence  may  be  true ;  for  it  is  not  averred  tlet 
he  is  not  4\  common  "Uarj  or  that  he  nvas  not  recorded  for  a  common  Uar 
in  the  fiar^hamber  i  and  for  diefe  reafons  adjudged  againit  the 
plaintifF.     Hutt.  ii.  Hill.  15  Jac.  Harding  v.  Bodman.  ' 

'  19*  If  in  trefpafs  the  defendant  juftified  that  the  plaintiff  vfot  a 
bankrupt^  wherebf  he  had  a  commijjion  upon  the  fiatute^  and  tb^ 
poodt  luere  delivered  to  him^  whereas  the  plaintiff  was  not  any 
Danlcrupt)  nor  any  commifiion  iffued  \  yet  the  plaintiff  for  the 
words  contained  in  the  plea  (hall  not  maintain  any  a&ion«  Per 
Houghton.    Cro.  J.  432.  Trin.  15  Jac.  B.  R.  in  pi.  11. 

2o*  In  trover  and  converfion)  judgment  was  given  againft  the 
defendant  and  140 1.  damages;  the  defendant  according  to  the 
cuftom  in  B,  R.  rendered  himfelf  to  the  marlhal  in  difcharge  tf  his 
,  baily  whereby  the  bail  were  difcharged  'of  their  recognifance  ac« 

cording  to  the*  cuftom  of  the  court  \  notwithftanding  which  the 
plaintiff  in  the  aBion  took  out  a  capias  ad  fatisfaciendum  again/l  the 
bail,  to  take  them  in  execution,  and  delivered  the  fame  to  the 
(heriff>  whereupon*the  plaintiff  brought  his  action  upon  the  cafe. 
It  was  moved  ip  arreft  of  judgment  that  this  a&ion  does  not  Se^ 
becaufe  it  is  the  a^  of  the  court  to  award  this  procefs.  But  ad- 
judged for  the  plaintiff^  and  affirmed  in  error.  Cro.  J.  667.  pL  U 
Trin.  2 1  Jac.  B-  R.  Steer  v.  Scobel. 

21*  Preferring  a,  hill  in  thejpiritual  couYt  againft  the  plaintiff  for 
drunhennefsy  is  not  actionable.  Agreed  per  cur.  But  they  would 
not  over-rule  it  up6n  the  declaration  only,  but  ordered  the  de- 
fendant, to  demur.  Litt.  314.'  Mich.  5  Car.  C.  B.  Eaton  v^ 
Sharman.  «         • 

22*  Plaintiff  declared  that  the  defendant  endeavoured  to  charge 
him  at  the  quarter-fejjlons  to  be  the  reputed  father  of  a  ba/lari'cWd s 
but  the  whole  court  were  clear  of  opinion  that  aAioa  of  the  cafe 
did  not  lie,  becaufe  it  .was  an  ecclefiafticai  fcandai,  and  To  to  be 
punifhed  there ;  but  if  he  had  laid  that  he  had  procured  an  order 
there  againfl  him  to  pe  tte  reputed  fathery  'andfo  to  keep  the  child,  die 
a£bion  would  lie,  by  reafon  ^{  die  temporal  lofe.  '  2  Bulft.  343. 
Mich.  6  Car.  B.  R.  Bowber  v.  Panter.  . .» 

Ler.  129.  23.  A.  entered  a  plaint  in  London  agajnft  B*  and  the  fbertff  at- 

•\*d^d*for  ^^^**'^  '*^  i.^^^  ^f  7'  5-  ^^^  plaintiff,  who  declared  that  the  jbesnff 
ihcpUintjff.  kneic  them  to  he  the  plaintiff* s  goods,  and  took  them  at  the  houfe  of  a 
And  pcrcnr.  granger.     Per  cur.  the  adlion  well  lies,  inafmuch  as  it  is  fottni 

g^df^of^he.  *^^^  ^^^y  ^^^^  tA.tn  fcienter  to  be  the  plaintiff's.  Sid.  133.  pi.  3. 
f^UintifFhad  Pafch.  1 6  Car.  2.  B.  R.  Saunders  v.  PowelL     * 

been  among  B/s  goods,  and  yet  adion  lies,  and  the  fcienter  is  not  material ;  (ot  the  fiicriff'  »  >'  lut 
peril  to  levy  ch«  goods  of^.  only.*— -Keb.  693.  pi.  zo.  S.  C.  and  jndgmeat  accocdingly,  nifi>  &c« 

24.  An  a£lion  was  brought  in  an  inferior  court  againfl  an  atiar^ 
ney  of  C.  B.  and  the  plaintiff  knew  him  to  be  fuch,  yet  per  tot. 
cur.  no  a£^ion  lies,  for  perhaps  he  may  not  infill  upon  his  privi* 
lege,  and  if  he  does,  he  may  plead  it.  Mod.  209.  pi.  41.  HilL 
27  &  28  Car.  2.  C.  B.  Anon. 
C  39^  ]  25*  If  o"c  be  retained  to  fue  for  a  debt  as  attorney,  which  he 
knows  to  be  releafed,  and  to  which  himfelf  was  a  witnefs,  yet  the 

court  held  that  an  a£tion  would  not  Ue  \  becaufe  what  he  does  f$ 

only 
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only  as  fenrant  to  another,  and  in  the  way  of  his  calling  and  pro- 
fciEon.    Mod.  209.  Hill.  a8  &  29  Car.  2.  C.  B.  in  pi.  41. 

25.  Aftion  on  the  cafe  for  fuing  in  an  inferior  court,  without  Skin.  131. 
any  caufe  of  action  within  the  jurtfdiiiion,  was  held  good ;  and  adjudged\cl 
judgment  for  the  plaintiflF.  2  Show.  328.  pi.  335.  Mich.  35  Car.  2.  cordin^jiy.-. 
B.  R.  Hudfon  V.  Cooke.  JJ-^J^?- 

Cooke  S.  C.  and  though  it  was  moved,  that  it  was  not  alleged  that  the  ieftniant  iaevf  that  the  plact 
where  the  aShn  arofe  'was  out  of  the  junJd'tSHon^  which  it  would  be  hard  to  put  the  plaintiff  to  uke  notice 
of,  yet  Jcffsrica  Ch.  J.  HoUoway  and  Walcot,  held  that  the  plaintiff  ought  at  his  peril  to  take  notice  of 
the  place  \  but  Withens  J.  e  contra.  And  the  court  faid,  thatit  could 'not  be  aiTigned  for  error  in  fa£!: 
that  the  caufe  arofe  out  of  the  jurifdidion,  becaufe  that  is  contrary  to  the  alleg^vtion  of  the  record  ; 
neither  js  the  officer  punlihable  that  executes  procefs  in  fgch  a£)ion,  but  an  action  lies  againft  the 
party.  And  yet  it  was  refolyed  in  the  exchequer,  when  Ld.  Ch.  J.  Hale  fat  there,  Pafch.  18  Car.  2. 
jfl  a  cafe  of  Cowpcf  v.  Cowpcr.~S.  C.  of  Cowper  v.  Cowpet,  cited  z  Show.  328.  as  held  good,  be- 
caufe in  inferior  courts  they  hold  to  bail  in  all  anions. ~s  Lutw.  1571.  in  the  appendix,  Powell 
(John)  J.  in  his  argument,  cites  the  cafe  of  Hudfon  ▼.  Cooke  accordingly,  and  ibid.  1 572.  cites  alib 
the  cafe  of  Cowper  v,  Cowper,  Pafch.  18  Car.  a.  in  the  exchequer,  and  faid  he  had  caufed  the  roll  to 
be  fea rched,  and  had  feen  the  record,  that  the  plaintiff  declared  that  the  defendant,  without  any  caufe 
of  a£iion,  \y  a  precept  out  of  the  court  of  Southwark,  laying  great  damage,,  procured  him  to  be  arrefted 
and  deui'ned  in  prifon  for  want  of  bail,  ubi  revera  he  had  no  caufe  of  adion  within  the  jurifdidion. 
Upon  not  guilty,  it  was  found  for  the  plaintiff,  and  40 1,  damages,  but  the  gift  of  the  adion  was  the 
laying  great  damagei^  and  caitfing  kirn  to  be  arrefied  and  detained  in  frifon  for  want  cf  hail,  for  which 
an  a&on  would  lie,  though  the  court  had  jurifdiAbn  of  the  caufe ;  and  therefore  the  averment  that  he 
bad  no  caufe  of  adion  within  the  jurifdiaion,  was  immaterial  to  the  gift  of  the  adion...  .■      z  Sham* 

374*  pi*  3^<>'  'r'"*'  3^  ^*''  *•  ^'  ^*  ^^^^^  ^'  ^* 

0 

(D.  a)    For  Words.     For  what  Words  it  lies,  for 
Matters  whereof  the  Spiritual  Court  hath  Conufance. 

[And  Pleadings.] 

[i.  iF  one  man  fays  to  another,  thou  art  a  nvhoremaftery  or  to  ^J'^^ 

^  a  woman,  thou  art  a  whore,  no  aftion  lies  for  this,  be-  Jl'toVhe 
Oiufethisis  merely  fpiritualy  without  any  temporallofs.  Trin.  ll  Jac.  word 
B.  R.  between  Matbew  and  Cro/e,  per  curiamO  ^^^{u. 

ine  ioined  with  other  words,  and  a  temporal  loft  alleged  ;  and  by  reafon  thereof  the  words  were  held 
^aion^bk :  and  judgment  for  the  plaintiff.——*  Bulft.  86.  Matthew  v.  CralTc  S.  C.  Kcordii^  ta 
Cro.  J. ^Sec  infra,  pi.  5.  S.  C. 

[2,  If  a  man  fays  of  another  that  is  married,  he  hath  had  two  Cro. J.  475. 

bajSrds  s6  years  agone,  and  he  Jhould  pay  for  keeping  them,  no  ac-  ^tdl''^ 

tion  lies  for  thefe  words,  though  he  averred  that  by  force  of  thefc  s.  c.  u 

words  a  contention  arofe  between  him  and  his  wife,  and  he  was  ^^^ 

in  danger,  to  have  been  divorced  ;  for  here  is  not  any  temporal  lofs,  i„^.,„|Jj^ 

and  the  oflence  was  pardoned  by  fieveral  general  pardons,  this  to  be  di. 

being  36  years  before.   Pafch.  i6  Jac.  B.  R.  between  Randle  and  JJ^J^jf 

Beal^  adjudged  in  arreft  of  judgment.]  pofe,  it  bel 

ins  but  a  caufelefs  fear  5  and  of  that  opinion  was  the  court  j  and  judgment  for  the  defendant— S.  C. 
Poph,  140.  by  the  name  of  BEaNAan  v.  Bealk  accordingly.— —-2  RoU  Rg:^;4«  fj^'^f  ^^-J- 

Bell  sTc.  accordingly  j  and  it  is  not  aU^ged  thata  divorce  did  enfue Godb.  173.  pi.  385. 

Anon,  accordingly,  and  fecms  to  be  S.  C. 
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•  FoL  ^  ^'^'^  wc  a  fpmtual  ♦  ilandery  yet  the  lofe  of  Ac  marriage  si 
■  -,^f  temporal,  and  therefore  the  a^lion  Iks  for  them.  Co.  4.  16.  b. 
9.  C.  ad.      jtnne  Davies  v.  Gardiner^  adjudged.3 

judged  for 

the  pl«nr6r»  Becauft  if  tbe  feme  had  a  baftardi  ihe  wai  puniiiabk  by  the  ftatute  of  18  Elis.  3.  4Repb 
27*  a.-»Het.x6i.  S.  C.  cited.— ft  Roll  Rep.  433.  S.  C.  cited.wS.  C.  cited  Palm.  298.  and  iaytthm 
OBereafoA  of  the  judgment  is,  that  the  joftices  may  punift  her  by  the  ftatute;  and  fays  that  though  it 
h  alleged  there  that  ihe  had  loft  her  marriage,  yet  this  was  not  ont  of  neceiTity  to  make  the  adioQ  to  lie, 
bat  for  the  increafe  of  damages.  ■■  It  was  faid,  Sid.  397.  pi.  4.  Hiil.  20  8c  21  Car.  2.  B.  R.  ifaac 
Popham  Ch.  J.  faid  that  Ann  Davies^s  cafe  was  adjudged  upon  other  reafons  than  is  reported  in  4Rep, 
16,  17— —And  Vent.  4.  Hill.  20  &  21  Car.  2.  B.  R.  in  cafe  of  Barnes  y.  Braddel,  the  reafon  of  d» 
^tute  of  x8  £Uz.  cap.  3.  alleged  in  that  cafii  of  Anite  Davies,  was  faid  by  Twifden  J.  to  be  of  nay  Ld» 
Cokeys  putting  in ;  for  that  juftice  Jones  affirmed  to  him,  t^t  nothing  was  faid  thtteof  in  the  cafe..^ 
And  in  the  cafe  of  Tuckey  v.  Flower,  Comb.  137.  Mich,  i  W.  &  M.  in  B.  R.  Dolben  J.  denied 
4  Rep.  17.  Ann  Davies^s  cafe  to  be  law.  1  ■  And  6  Mod.  104.  Hill.  2  Ann.  B.  R.  in  cafe  of  Ogdes 
V.  Turner.  Holt  Ch.  J.  denied  the  faid  reafon  given  in  AnneDavies*s  cafe.  Ley.  26  !•  Bill,  zoit 
%l  Car.  2.  B.  R.  iays  that  the  lofs  of  marriage  was  the  fule  reafon  in  AnneDavies's  cafe.  -  .  S.  C.  QCed' 
Arg.  Comb.  392.  Mich.  8  W.  3.  and  fays  that  it  fecms  to  be  only  the  opinion  <^  tbe  J^d,  Coke ;  and 
Kelt  Ch.  J.  faid  that  it  had  often  been  denied.  And  that  if  the  cafe  were  new,  perhaps  we  ihouid  thiak 
«D  action  lies  without  alleging  lofs  of  marriage,  as  well  as  for  words  tending  to  the  difcuedit  «f  a  tradef- 
man  i  for  it  touches  her  m  the  moft  tender  part^  and  ic  a  manifeft  iols«  And  he  faid  that  for  aught  he 
knew,  marxi^ige  is  the  very  end  of  her  cieatioB. 

Cro.  J.  162.  [^,  &  if  a  man  fays  of  a  woman^  that  y.  5.  6ad  tbetffeefbtr 
I  cJ*  body,  by  which  fhe  lofes  her  marriage,  an  a£tion  lies.  PafcL 
with  an  in-    5  Jac*  B.  R.  between  Dame  Marrifon  and  Cade^  adjudged.  J 

Siuendo  that 

)ie  had  carnal  copulation  with  her;  and  adjudged  for  the  plaintiff,  and  afterwards  affirmed  In  taau^ 

Jenk.  316.  pi.  7*  S.  C.—- — See  (Z.  a)  pi.  7.  S.  C. 

Cw»J'  3»3*       [5.  [So]  if  a  man  fays  to  J.  S.  another  man,  iioa  art  a  tcnSew. 

thlt'by '1^1  ^fi^y  fi^  ^^^  ^¥  '^*«  «^*  Browns  wfe,  and  badfi  io  d» 
ion  of  the  wtb  her  again fi  a  chefl,  by  which  Jbe  lofes  his  marriage  with 
aiiegatioa  A.  D,  &c.  J.  S.  fliall  have  an  a£lion  for  thefe  words  5  for  there 
^mairiaEe*  ^*  '^^^  *"?  ^ifi^^^cnce  between  a  man  and  a  woman  as  to  tkis  mat* 
the  aaion  ter  ^  for  a  man  may  have  a  temporal  damage  by  the  lofs  of  hii 
la  maintain-  marriage  as  well  as  a  woman.  Trin.  i  r  Jac.  B.  R.  between  Ma* 
jtigmMt^  /i&^w  and  Craze,  adjudged.  Mich.  12  Jac.  B.  R.  between  f  &tf 
fot  the         and  Fairee,  per  curiam.] 

ylaintiff.  ■  2  Bulft.  89.  S.  C.  and  judgment  for  the  plaintiff. 

"f-  Roll  Rep.  79.  pi.  24.  the  court  agreed  that  a  man  may  have  aAion  upon  the  cafe  for  a  M  fl# 
carriage  by  fcandalous  words,  as  well  as  a  woman.-.^— 2  Bulft.  276.  Sell  v.  Facy,  S.  C«  apon  the 
manner  of  the  plaintiff *s  declaring. •^-—3  Bulft.  48.  Trin.  13  Jac.  Sclly  v.  Facy,  S.  C.  and  jadg- 
jnent  for  the  plaintiff  j  the  lofs  of  a  wife  being  the  fame  to  a  man  as  the  k>is  of  a  hufband  ia  Co  a ' 


»Ro'l»  [6.  [S(?]  If  a  man  fays  to  a  woman,  thou  art  a  w&r^  /«tf 

TnoMpi'     fnarr  thy  marriage,  by  which  flie  lofes  her  marriage,  an'aAioil 
lies.     Trin.  22  Jac.  B.  R.  between  Ton/on  and  Spring,  adjudged^ 


aoN  V. 


TwENGi,    this  being  moved  in  arreft  of  judgment.] 

Jac.  B.  R.  ieems  to  be  S.  C.  Adjudged  that  thou  art  a  wbore,  with  a  fnppolal  of  tempOfaLbl^ 
"VIZ.  of  marriage,  is  adionable  j  but  Poderidge  and  Chamberlaind  J.  £M  tluit  withoat  tempocal  kfr 
at  is  not  a^ionablc. 

S.  c.  cited  £7.  In  an  a£tion  upon  the  cafe,  if  the  plaintiflF  declares  that  ifae 
Sid.  397.  pi.  had  feveral  fuitors  to  marry  her,  and  that  the  defendant  faid  of 
Md^Jfcar.  J^cr,y&if  //  with  child,  and  hath  taken  ph/tc  fir  it,  by  which  fliC 
2*  B.  R.  is  became  in  difgrace,  &  perdidit  confortium  vicinorum  fuorvm,  Uc 
cAfc  of        though  it  be  not  alleged  that  (he  loft  any  marriage  thereby,  yet 

iw^,and  ^^^  ^^^^"  1^^5-    Mic'^'  21  J*c-  B.  R.  between  Medhurfi  andBa- 

wasthcrcdc-  iam,  adjudged,  this  being  moved  in  arreft  of  judgment.] 

•icd.— S.  C.  cited  Vtnt.  4.  iaS.C.  where  the  wgrda  wcrCj  vit.  SbtwMiwitkMdhyJ*  S.wkaruf/himf' 
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0arrwd'f  and  dbtwithftandlng  the  laid  cafe  of  Medhurft  ▼•  Balaaxn,  and  alfo  of  Anne  Davies^s  cafb,  thet« 
cited,  the  opinion  of  the  court  was,  that  fuch  a^ion  would  not  lie  without  alleging  fpccial  damage,  as  tm 
fay  that  /he  loft  her  marri^ — Lev.  ft6i.  S.  C.  by  the  name  of  Barnes  v.  Stnid,  and  this  cafe  o(  Med- 
hiirft  T.  Balaam,  was  denied  to  be  law.-^Comb.  ^^i*  in  cafe  of  Byron  v.  £ims,  Arg.  cites  S.  C  m 
denied  in  feveral  books,  which  cafe  was  thus,  vis.  the  plaintiff  declared,  that  ihe  being  a  young  woman^ 
the  defendant,  to  hinder  her  marriage,  faid,  H^bat  d]dy9U  go  to  London  fcr^  but  to  drop  year  Jlink  f  ih0 
went  to  London  laft  winter  to  lie  in,  and  to  my  knowledge  feveral  people  have  lain  with  her ;  adjudged 
not  adfonable,  becaufe  fornication,  which  is  the  crime  here,  is  only  a  fpiritual  oifence^  and  not  hece 

without  a  temporal  lofs.  2  Salk.  693.  pi.  2.  Mich.  8  W.  3.  B.  R.  Byron  v.  Elmes. Comb.  391* 

S.  C.  Holt  Ch.  J.  faid,  that  if  the  cafe  were  new,  perhaps  we  (hould  think  an  a6^ioa  lies  (without  al« 
leging  lofs  of  marriage)  as  well  as  for  words  tending  to  the  difcredit  of  tradefmen,  fur  it  trucheth 
•her  in  the  moft  tender  part,  and  is  a  manifeft  lofs.  Marriage  is  the  very  end  of  her  creation  for  ought 
J  know  ;  if  it  were  afiionable,  then  there  muft  be  a  prohibition  in  fuch  cafe,  for  the  party  muft  not 
*  be  liable  to  ecdefiaftical  cenfures  and  temporal  damages  too.— ^-12  Mod.  396.  S.  C.  adjudged  for  the 
defendant. 

•  Words  fpoke  of  a  maid  were,  Jht  was  with  cbUd^  and  did  takt  fhyfic  tt  kill  the  ebild,  and  alleged 
\  that  thereupon  divers  fuitors  refufed  her.    Adjudged  for  the  plaintiff,  without  any  reafun  alleged.  HcU 
iS.  Paich,  3  Car.  C.  B.  Reading's  cafe« 

f  8.  If  one  man  fays  to  another,  thou  ivaji  found  in  bed  with  J.  S*s  ^^^'  ^'  ^^9* 

fvife,  by  the  reafon  of  the  fpeaking  of  which  words  he  Ufa  his  oid^.^jranl 

marriage  with  A.  S.  &c.  though  he  might  be  in  bed  with  her  iton,  s.  c. 

without  any  ill  done,  yet  becaufe  this  founds  in  fcandal,  and  he  adjudged  for 

has  loft  his  marriage  thereby,  the  adlion  lies.     Mich.  8  Car.  tj^-  \^^^' 

B.  R.  between  Southall  and  Daiv fori y  adjudged,  this  being  moved  that  fuch 

inarreft  of  judgment,     Intratur'Trin.  8  Car.  Rot.  868.1  .^^'^'S" 

"*      ^  "*  mtendmenti 

s      ihall  not  he  taken. 

* 

[^.  In  an  aflion  upon  the  cafe  for  words,  if  the  plaintiff  de-  Aaion  wa« 

dares  that  the  defendant  faid  of  him,  he  had  the  ufe  of  my  nvif^s  th^^  wqS« 

body  by  force^  by  reafon  of  which  words  he  was  brought  before  S\r  jchn 

certain  juftices,  &c.  and  by  them  examined  for  a  rape  by  him  ^^"[^^'^itaf 

committed  upon  the  faid  woman,  by  reafon  of  which,  for  the  ^tadTc'Th 

purgation  of  himfelf  therefrom,  he  expended  feveral  fums  of  money,  of  my  bony 

An  adion  lies  upon  this  declaration  for  the  temporal  damage  hf'^'^'y^^'i 

which  he  had  thereby.     Mich.  9  Car.  B.  R.  between  Harris  and  ^f/jj  ^ 

Smithf  adjudged  per  cur.  in  a  writ  of  error  upon  a  judgment  in  feemed  to  all 

Southampton,  and  the  firil  judgment  aiRrmed  accordingly.     In-  !lj*  ■*"?'''* 

tratuT  HUl-  9  Car.  Rot,  73.  j  words  are 

•fiionabfe  }  but  Hutton  doubted,  becaufe  the  word  (force)  Is  not  (b  much  as  raviilimenc*    Litt.  Kc^ 
337,  Trin*  6  Car.  .C.  B.  Sir  £dm.  Lenthall's  cafe. 

£10.  In  an  acHon  upon  the  cq/e,  if  the  plaintiff  declares  that  there 
was  a  communication  of  a  marriage  between  him  and  A.  S.  and 
'  the  defendant  faid  of  him,  he  had  a  baftard  child  by  Jenningis  wife 
rf  Norfbamptonf  by  die' fpeaking  of  which  words  he  himfelf  re- 
fufed to  xparry  jvrai  A.  S.  where  it  ought  to  have  been  that  A.  S. 
refufed  to  marry  with  him  ;  after  not  guilty  pleaded^  and  this  found 
fqr  the  plaintiff,  it  was  moved  in  arreft,  Mich.  1 1  Car.  B.  R. 
between  Carter  and  Smith;  and  per  cur.  the  words  would 
maintain  the  a£tion  if  the  lofs  of  the  marriage  had  been  well  al« 
leged,  becaufe  it  might  be  intended  that  he  might  have  a  baftard 
by  her  before  her  marriage  with  Jennings ;  and  if  Ihe  had  iffuc 
by  him  after  her  marriage,  though  this  be  no  baftard  in  law,  yet 
fuch  a  fcandal  might  occafion  the  lofs  of  his  marriage.  But  per 
€ur»  the  action  dc^  not  liej  becaufe  it  is  not  well  alleged  that  J.  S, 

refufed 
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refufed  to  marry  iim,  but  that  be  himfdf  refufed  to  marry  A.  S.  and 

fo  no  damage,  and  therc;fore  the  poftea  was  ftaid.] 

f*"'**^-*    ^       [ii.  If  a  man  fays  to  a  feme  covert,  thou  hold  Cullobtne^  htf 

Fol.  36.     tard'hearing  nvhore^  thou  didfl  tbronu  thy  bqftard  into  the  dock  at 

*    ~-.    I  Whitechappei^  no  a£lion  lies  fgr  thefe  words,  though  it  might  be 

6?  Coiabyn   intended  that  (he  had  a  baftard  by  the  faid  Culhbine  (who  in  truth 

V.  Viner,      was  her  hujband)  before  her  marriage,  inafmuch  as  there  does 

vdjudgeti.      ^^^  appear  to  be  any  temporal  damage  thereby,  by  the  lofs  of  any 

marriage  \  but  only  a  punifhment  by  the  ftatute  for  having  a 

baftard,  which  ^  is  not  a  fufficient  caufe  to  maintain  the  adion. 

Hill*  ID  Car.  B.  R.  between  Cullobine  and  his  tvtfe^  plaintifls^ 

and  Finor,  defendant,  adjudged  in  arreft  of  judgment.] 

[i2.  In  an  a/^ion  upon  the  cafe^  if  the  plaintiff  declares  that 
whereas  divers  perfons  conabantur  8c  defiderabant  to  marry  their 
coufins  and  friends  to  the  plaintiff,  the  defendant  (being  a  wo- 
man) on  purpofe  fcandalized  the  plaintiff;  and  to  hinder  him  in 
his  marriage  with  any  woman,  preferred  a  fcandakus  libel  in  the 
Jpiriiual  court  againjl  the  plaintiffs  and  thereby  charged  him  that  be, 
under  colour  to  be  afuitor  to  her  in  the  way  of  marriage ^  often  refortei 
to  her  in  the  nighty  and  lay  with  her,  and  got  a  child  of  her  body  / 
and  after  publiiKed  and  affirmed  the  fame  matter  before  feveral 
perfons  falfely  and  malicioufly,  whereby  the  plaintiff  was  fo  much 
fcandalized,  diat  all  honeft  perfons  having  the  fear  of  God  before 
them,  aliquam  mulierem  de  iiliabus  aut  confanguineis  fuis  in  Ic- 
gitimo  matrimonio  cum  querente  copulari  &  jungi  femper  poftea, 
&  hucufque  omnino  recufaverunt  &  adhuc  recufant ;  and  upon 
not  guilty  pleaded,   the  jury  find  a  Jpecial  verdiB,  fcilicet,   that 
the  defendant  preferred  the  iaid  famofum  &  fcandalofuro  Kbet 
lum,  &c»  and  that  (he  after,  at  the  feilions  of  die  peace,  beins 
examined  who  was  the  father  of  the  child  begotten  of  her  body,  iaia 
and  affirmed  that  the  plaintiff  Mras  \  and  that  {he  affirmed  this 
falfo  &  injuriofe  of  the  plaintiff;  and  that  by  reafon  thereof  the 
plaintiff  was  much  fcandalized  in  his  fame  and  name ;  and  thai 
all  honeft  men,  having  the  fear  of  God  before  them,  aUquam  mu» 
lierem  de  filiabus  aut  confanguinies  fuis  in  legitimo  matrimonio  cum 
querente  copulari  t5*  jungi  femper  poftea  hucufque  reeufon)erunt  f^ 
adhuc  recufant.     The  aSion  in  this  cafe  does  tiot  lie  upon  this 
fpecial  venlift,  becaufe  here  does  not  appear  to  have  teen  "any  ma^ 
bcious  profecution,  and  here  there  is  not  alleged  or  found  any  hfs  of 
any  particular  marriage,  or  that  there  was  any  communicatli^  ^  anf 
particular  marriage  /  and  this  general  matter  that  all  honeft  per- 
fons refufed,  by  reafon  thereof,'  to  marry  theJr  daughters  or  rela- 
tions to  him,  is  too  general.     Mich.  1 1  Car.  B,  R.  between 
Norman   and  Simons,    per   curiam   adjudged   in   the  exchequer 
chamber,    and  the  judgment  given  e  contra  in  B.  R.  rcverfed 
accordingly.] 
Cuftomsof        ^ij.  In  an  a5lion  upon  the  cafe,  if  the  plaintiff  declares  that  in 
Vf  ^  S  P.  London^  by  the  cuftom^  a  common  whore  ought  to  he  carted^  and  a 
Licaiiinga    bafon  tingled  before  her;  and  that  the  defendant  fpoke  thefe 
%yofnan  words  of  the  plaintiff,  thou  art  a  whore^  and  a  common  whore^  and 

^rurh^  irr/  a  bawd  to  thy  miftrefs,  and  I  will,  have  a  bafon  tingled  before 

thee^ 


aftfon«  [for  Words,]  •3^6 

tieif  tihc  aAion  well  lies  upon  this  declaration  for  tliefe  words.  Smhmark^ 
Trim  15  C^r.  B.  R.  between  Hafel  and  Capcot,  adjudged  good,  ^^j! 
this  being  moved  in  arreft  of  judgment  that  the  aAion  does  becaii&(U 

not  lie^f  ii  liable  to 

public  cait- 
isg  by  prtfcription.    But  then  ihe  muft  take  care  to  lay  the  prcfcrlption  well.    Sid.  97.  pi.  26* 
Mich.  14  Car.  2.    B.  R.  Roberts  v.  Herbert.   ■    ■        Keb.  4.18.  pi.  131.  Caui  v.  Roberts  feeas 
tt  be  S.  C. 

*  [  I4«  [So]  in  an  dHscn  upon  the  cafe^  if  the  plaintiiF  declares  that 
in  London  there  is  a  cuflom  that  a  hanxyd  ought  to  be  carted,  and 
the  defendant  faid  thefe  words  of  the  plaintiff,  Jbe  is  a  bawd,  and 
I  will  have  her  carted.  Hill.  15  Car.  B.  R.  between  Rily  and 
Lewisy  per  Jo.  and  Bark,  adjudged  that  the  a£lion  lies ;  this 
being  moved  in  arreft  of  judgment,  no  other  judge  being 
then  prefent.] 

1^15.  In  an  aBlon  upon  the  cafe^  if  the  plaintiff  deckres  that  !■■  ■*-  ly 
whereas  he  was  a  parifhioner  of  S.  the  defendant  being  vicar  FoL  37* 
there,  to  the  intent  to  fcandalize  the  plaintiff,  and  to  draw  an  ^  'y*  "^ 
ill  opinion  of  the  plaintiff  among  his  neighbours,  fo  that  they 
withdraw  themfelves  from  the  company  of  the  plaintiff,  tanquam 
ab  homine  excommunicato,  &  nulla  fide  aut  credentia  digno^ 
and  injuftly  to  exclude  the  plaintiff  out  of  the  church,  and  f<tf 
a  great  time  to  deprive  him  of  all  the  benefit  of  hearing  divine 
fervice  in  the  faid  church ;  the  defendant  m  the  time  of  divine 
fervice  in  the  church,  in  the  hearing  of  the  parifhioners,  ma^ 
]iciou&y  pronounced  the  plaintiff  epccommunicatedy  prsetextu  cujufdam 
inftrumenti  by  him  received  from  the  ordinary  ;  whereas  he  had 
no  fuch  inftrnment  of  excommunication,  nor  was  he  excom- 
municated; and  alfo  at  another  time  to  the  intent  aforefaid^ 
in  the  time  of  divine  fervice,  in  the  hearing  of  the  parifhioners^ 
maliciouily  pronounced  the  plaintiff  excommunicated ;  and  fur- 
ther, refufed  to  celebrate  divine  fervice  till  the  plaintiff  He- 
parted  out  of  the  church,  upon  which  the  plaintiff  was  com- 
pelled to  go  out  of  the  church ;  whereas  the  plaintiff  was  not 
excommunicated  \  by  which  means  the  plaintiff  was  fcandalized» 
and  hindered  of  hearing  divine  fervice  for  a  long  time ;  and  for 
the  clearing  of  this  fcandal,  and  his  innocency  therein,  diverfoi 
corporis  fui  grandes  labores  capere,  &  diverlas  ingentes  dena- 
riorum  fummas  erogare  &  exponere  coaftus  fuit  in  extremam 
depauperationem  &  ignominiam  maxrmam  of  the  plaintiff  j  this 
a£lion  lies,  though  he  docs  not  Jhew  that  any  man  avoided  his 
company^  or  forbore  to  trade  or  deal  with  him,  or  that  he  had  any 
temporal  or  Jpecial  lofs ;  for  this  is  a  great  and  malicious  fcandaij^ 
though  to  his  foul,  and  though  fpiritual.  Mich.  16  Car.  B.  R. 
between  Barnabas  and  Traunter^  adjudged  per  curiam,  this 
being  moved  in  arreft  of  Judgment.] 

[16.  If  one  fays  of  another  that  has  land  by  defcent,   that  S.P.Moibt- 
he  is  a  bqftardj  ah  a£lion  upon  the  cafe  lies  j  for  this  tends  to  his  ^^^^ 
difinheritance,    and  difturbance  by   fuit.      Mich.  3  Jac,    B.  R.  ch!*j.*Sn- 

pcr  curiam.]  left  there  b« 

a  fpec'sl  da- 
mage, any  mQxt  than  to  fay  that  one  had  no  tide  \o  hi<  land,    x  Yeit.  28. 

1h^ 


3^  t  ^ft«On«  [for  WordiJ 

Ti^Mi  Oft  m  htfiard^  it  i^ionable  $  and  yet  baibrdy  ts  t  rpirituol  tUng,  and  deloiBiMdEik  there*  Ub 
131.  HHL  3%  £iiz.  in  pi.  179.  Arg.  cites  it  as  ruled  in  cafe  of  Dorrington  t.  Dorriogton. 

if  the  deloidant  pretends  that^the  plaintifT  was  l>aftard,  and  tl^t  be  bimfelfvss  the  next  teir,  tfaera 
no  adion  Ucs  j  ard  this  the  defendant  may  fliew  by  way  of  bar*  if  the  plaintiff  oaaits  it  in  his  count* 
4Kep.  17.  a.  in  pi.  ii«  cites  it  u  refolved  Trin.  25  £lls»  B«  R*  Banite  t*  Baniflcr. 

[17.  But  if  one  man  fays  of  another  that  has  lands  hj  defcenf^ 

that  be  is  bafe  born,  no  a£fcion  lies  \  for  thefe  words,  taken  iV 

tnitiori  fen/u,   die  not  a£^ionable.      Mich.    3  Car.   B.  R*   per 

curiam.] 

8.  P.  re«  [18.  If  a  man  fays,  to  the  /on  and  heir  apparent  of  J.  S.  that 

o**ti**'      ^^  ^^  ^  bajiard,  no  aftion  lies  \  becaufe  he  has  not  any  prejudice 

for  it  tends    thereby  as  yet.     Mich.  3  Jac.  B.  R.  per  curiam.] 

to  his  diihe- 

lifon  of  the  land^  which  might  defcend  to  him  from  his  father.    4  Rep.  17.  a.  in  pi.  ii.  cites  Trin. 

25  Eliz.  B.  R.  Banifter  v.  Baniller S.  P.  by  Wilde  J.     2  Vent.  2.6.  but  Ibid.  aS.  Vangbaa 

Ch.  J.  faid  he  took  it  not  to  be  alienable  to  call  a  man  baftard  while  his  father  is  alive;  and  (aid 
that  the  books  are  crofs  in  it.  — 

C  397  3  ... 

•fity.  «2i.       [ip.  If  a   man  fays  to  a  woman,    thou  hadft  a  bajtara^  no 

Tlc\  andit  ^^i^>"  ^*cs,  becaufe  it  docs  not  hereby  appear  that  he  intends 

was,  that  that  the  baftard  was  chargeable  to  the  part/b ;  in  which  cafe  a 

ttpon  the  corporal  punilhment  is  to  be   inflifted  by  the  ftatute.     HiB. 

•  Utord  5  ^^^'  ^*  ^*  between  Lightfoate  and  Piggat.  Rot.  423.  per 
child  was  Curiam,  this  being  moved  in  arreft  of  judgment,  and  the  plain* 
^h^^^A  ^^'^^^  ^^^  judgment  therein.  Mich.  1650.  between  ♦  JVlnter 
•ntfaid^to'  and  Barnard  2tA]\xigQA*     Intratur  Hill.  1649.     Rot.  666.] 

the  plainti/Fy  I  do  verily  hlieve  the  hnftard^cbild  was  tbine\  nmyj  it  vua  tbime*  Adjudged  for  the 
plaintiff.  It  was  objeded  that  it  did  not  appear  that  a  baftard  child  was  drowned ;  and  if  there  waa 
none,  it  ought  to  be  fhewe^  on  the  defendant's  part.— To  fay  of  a  feme  Cole  y^  b^ta  a  bjifierd^  are 
words  adionable  in  themiclvcs;  per  Vau^han  Ch.  J.  Freem.  Rep.  80.  pi.  99.  Pai'ch.  1673.  in 
Hicjcs*s  cask;  but  in  the  principal  cafe  the  words  being,  tYuit  fie  nuat  br&ugbt  to  bed  of  rtco  ^s» 
curia  advifiire  vnlt. »  She  was  the  woman  that  had  a  bafe  chiU»  and  that  it  was  at  L.  and  a  led- 

lieaded  boy.  After  verdid  without  fpeclal  damage,  not  a£tionable  per  curiam,  without  alleging  it 
was  likely  to  be  a  charge  to  the  pariih.  Keb.  487.  pi.  zi).  Pafch.  15  Car.  2.  Bouithon  ▼.  KendaB. 
■  Holt  Ch.  J*  faid,  that  to  fay  of  a  young  woman  fhe  had  a  baftard,  is  a  very  great  fcandal* 

and  for  whicl\,.  if  he  could,  he  would  encourage  an  adion ;  but  that  it  is  nut  adioiiabie,  becaoiie  it  is 
a  fpiritual  defamation  p,uni^able  in  the  fpiritual  court.     6  Mod.  104,  105.  Arg.  HilL  1  Ann. 

CrcC.  I"  20.  [Si?]  in  an  aftion  upon  the  cafe  for  words,  the  plaintiff 

$?C.^id?'-  ?'^^^  Brown  declared,  tliat  one  A.  G.  had  a  baftard  fon  bc- 
judged  in  gotten  of  her  body,  then  living,  £and]  the  defendant  knowing 
S  ^1'  -^^'ff.  *^*  ^^  ^^^^  malice  to  defame  him,  and  to  draw  him  in  danger 
ba^^pon'er^  of  the  ftatute  of  18  Eliz.  having  a  difcourfe  of  the  baftard,  and 
w  brought  of  the  plaintiff,  faid  of  the  plaint^,  that  Brown  is  the  reputed 
111  the  court  father  oi   that  child,    whereby  he  was  very  much   prejudiced 

(tbfente         •'.,...  1    /•  iv  1  '^  "*'      ju^ 

BramAon)  >*  *i*s  buying  and  lelling,  and  put  to  great  expcnces  in  the 
wire  of  opi-  clearing  of  himfelf  in  hac  parte.  The  a£kion  does  not  lie  for 
the'^^  thefe  words  upon  this  declaration,  becaufe  it  is  not  faid  by 
wen  not  ac  <^he  defendant  that  he  was  to  be  punified  by  the  faid  ftatute :  for 
r*  ■  '^■M  >  he  was  not  to  have  any  corporal  punifliment,  or  to  be  impri- 

•  Fii,  38.  foned,  unlefs  the  baftard  was  fome  charge  to  the  pariih.  Hill. 
y  --v"*«-i^  1 1  Car.  B.  R.  between  Salter  and  Brown  adjudged,  in  a  writ 
uaieishchad  ^f  error  upon  a  judgment  for  the  plaintiff  in  *  B.  where  it  was 
aikgcd  fftine  adjudged^  as  I  have  heard  per  totam  curiam  e  contra  for  the 

n  plaintiff* 
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bbln^  thcK^  tmt  Ac  faid  ittdgment  was  now  reverfed  {>er  ttrnpuni 
curiam,    Intramr  HilL  lo  Car;  Rot.  270.  B.  R.  S^ii^, 

or  thit  bj  this  means  be  ihaa\d  be  chaiigeable  for  majnteoaaoe  of  f«cli  child,  asd  to  hsire  liirtfatc 
piaiiluDeiit.    Aad  the  judgiaeBt  Sn  C.  B*  wu  leverftd. 

[21-  In  an  aftion  upon  tihe  cafe,   if  the  plaintiflf  declares  Cro.c.4C9, 
that  he  was  heir  apparent  to  his  father,  and  B.  his  brother,  pWsy.^°^* 
and  that  each  of  them  had  land  in  fee  of  the  value  of  40L  per  Stanfieid, 
annum,  and  that  they  intended  either  to  fufFer  their  faid  bnd  s.  ^'f^^ 
to  dcfcend  to  him,  or  to  convey  it  to  him ;  yet  the  defendant  J^tot,"c!2fw 
intending  to  difmherit  the  plaintiiF,   (aid  to  the  plaintifT,  tiou   ■    ■  .  jo, 
art  a  b^fard\  by  reafbn  whereof  h^  father  and  brother  intended  'J?^^*  ^ 
t9  ajinhertt  hwi^  and  to  convey  then:  lands   to  another.     The  car.  B.  R. 
adion  lies  upon  this  declaration  for   the  temporal  damage  that  HttmphitTtf 
may  accrue  to  him  thereby.     Pafch.    13  Can  B.  R.  between  J*  ^^J^u 
Hiwifrys  and  Stutfield  adjudged  pet  curiam,  this  being  moved  jJdgedtfaat  ^ 
in  arreft  of  judgment.]  aaion  Uet* 


451.  pi.  519.  S.  C.  and  faysy  the  words  were  fpoken  in  the  prefence  of  the  fiifher  aod  bfodier ;  ant 
adjudged  that  the  words  were  a^ionable.  ■  4  Rep.  17.  a.  at  the  end  of  p|.  ii.  citea  Trhi* 
a 5  £lis.  B.  R.  Banifter  v.  Baoiftrr,  refolved  that  where  defieadant  iaid  of  the  pJamtiflT  (who  w» 
ism  and  hdr  to  his  father)  chat  he  was  a  baftard,  a^ion  upon  the  cafe  lies,  becauie  it  tends  to  hin 
dUherifon  of  the  laad,  which  would  descend  to  him  (rem  hia  father.  ■  S.  C.  dud  QtOm  G* 

4^9.  bjr  Jones  J. 
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f  22.  In  the   faid  cafe  of  HumfryS)   it  was  fait  by  jaftice  s*  <^-  ched 
Jonesj  that  it  was  adjudged  in  the  exchequer,  and  amrmed  in  Cr/*n*'/* 
a  writ  o^  error  in  the  exchequer  chamber,   that  where  there  pi.  x.'hitba 
was  grandfather,   father,    and  fon,    and   the    fon    brought   an  ^amecafe, 
aAion  upon  the  cafe,  and  declared  that  the  grandfather  (whofe  J  v«iSmS 
heir  he  is)  intailed  certain  lands  upon   himfelf,    and  the  heirs  y.  edjs..— 
males  of  his  body;  and  the  defendant  intending  tofcandalize  bis  Cro.J«aij. 
fomnty  that  he  had  to  inherit  this  land,    as  heir  of  the  body  g'j^jtn^ 
of  his    grandfather,  faid  that  he  ivas  a  haftard.      Though  the  the  exche. 
grandfather  and  Father  were  then  living,  yet  the  aflnon  brought  v*"'*^^™- 
ut  fupra  by  the  fon  lay.     But  juftice  Jones  did  not  fay  in  what  vaugham 
term  or  year  it  was  fo  adjudged.]  ,  v.  Eliw^ 

fays,  Che  . 
plainaiflr«]as  the  youngeft  fon,  and  his  elder  brothers  living^  and  that  J.  S.  was  to  buy  tiie  land^ 
and  oHIered  him  a  fum  of  money  for  his  title;  and  by  reaibn  of  thofc  words  refufed  to  give  him  anj 
thing.  And  the  2  chief  J.  conceived,  ctiat  though  he  has  no  prefent  title  (as  was  objeded)  yet  it 
appears  he  is  by  poflifciiity  inheritable  to  -thofe  lands ;  and  being  offered  a  fum  of  ttoiiey  for  that 
poflability  to  join  in  the  aflurance,  though  he  has  no  prefent  title  to  the  lands,  yet  by  thofe  word^ 
lie  had  a  prefent  damage,  and  might  receive  prejudice  thereby  in  futnro,  in  cafe  he  were  to  claim  anf 
knd  by  delcent;  and  therefore  afllirmed  the  judgntcnt.  1  ■ .  Baftard  is  determinable  by  the  ordinary  } 
hot  if  he  adds  further  words  to  intitle  hiinfcif  to  be  heir,  or  foevjsfome  ptffihitity  of  bang  btir^  this  wR 
make  the  fame  words  of  calling  him  baftard  to  be  adionaUe ;  per  Fleming  Ch«  J.  2  Bulft.  90* 
Tiin.  II  Jnc. 

£23.  In  an  a£lion  upon  the  cafe  for  fcandalous  wordS)    if  Sty.»74. 

the   plaintiff  declares  that  the   defendant  faid  thefe  words  of  ft't^fng  ot- 

the   plaintiff,    being   a   feme  fole,    the  of  i^5o>  jcfted  that , 

this  is  that  whore  that  my  man  A.  got  a  hafiard  by^  and  HvithalJ^ent  "®  fpcciai 

sill  my  money  J  and  being  alked  by  another  ftanding  by,  whether  magewjw 

he  were  not  fniftaken,  for  the  maid  hath  been  but  a  little  above  alleged ;  and 

a  year  in  town,  the  defendant  replied^  the  quedn  bath  been  too  «*»fe*^h« 

long 


39?  aHfonff  [for  Words.]    " 

cafe  of  /(^  to  fny  a^s :  no  a£lion  lies  for  thefe  wordft,  for  to  fay  &at 
Pi'**ot*°attd  ^  wcfwfl^  AjJ  a  bqftard  is  no  caufe  of  a£tion«  Tiin.  1651. 
wt^cer  ▼•  between  Owen  and  Jevan  adjudged^  this  being  moved  in  arreft 
fiamard        of  judgment  after  a  verdift  for  the  plaintiff.] 

29*]  wliereapon  judgment  was  ftayed  till  moved  on  the  other  fide.  But  opon  moring  the  ctleoTthe 
other  fide*  page  277.  it  was  infifted  that  if  the  words  were  true,  the  party  is  punifliable  by  7  Jac. 
with  corporal  puniibment ;  beTides,  the  fpeaking  thefe  wonfs  was  after  the  ftatutt  againft  adukery^ 
which  oiakea  the  words  more  a^onable.    And  judgment  was  f  iven  for  the  pbintiflf  niifi. 

A  Roll.  Rep.  [24.  If  a  man  fays  of  another,  he  was  the  true  patron  cf  the 

43.  S.  C.  ad*ijowfon  of  S.  but  he  hath  loji  that  patronage  and  prefentatwn  hj 

£tnoac-  being  a  ftmomjl  and  reaifant^  both  which  I  will  prove  him  to  he^ 

don  lies;  yet  no  a£lion  lies;   for  by  the  ^m(7/ary  only  the  lois  of  the  pre- 

^"lld^h*  fentation  pro  hac  vice  comes  by  the  temporal  law  only^   and 

if  he  had**  ^^  recufancy  touches  him  only  m  his  religion ;  for  it  docs  not 

alleged  tem-  appear  that  he  intended  him  to  be  a  recufant  according  to  the 

poraida.  ftatute.     Trln.  i6  Jac.  B.  R.  between  Sir  John  Tajburrougb  and 

mages,  at  «•    j      j  •     ^       a  -1  *'  "^ 

jhat  he  waa  adjudged  m  arreft.] 

an  commonica^n  of  felling  of  the  advbwfon,  and  that  by  reafon  of  thefe  words  he  could  not  fell  i^ 
to  the  damage,  &c.  this  had  given  a  good  caufe  of  aQion.  ■  Cro.  J.  434.  pi.  3.  Tafb^roughT. 
JDay,  S.  C.  fays,  he  counted  that  he  was  feifed  in  fee  of  the  advowion,  and  intended  to  fell  it  for 
payment  of  his  debts,  but  that  by  the  faid  words  he  was  hindered  in  the  fale  of  it;  hot  becaufe  he  did 
^pt  ihew  that  there  was  any  communication  co  fell  it  to  any^  nor  that  any,  who  intended  to  b«y  i^ 
was  thereby  hindered  in  his  buying,  and  without  fome  fpecial  caufe  fiiewn  che  adion  Ilea  not  5  and  of 
*li^  opinion  was  ail  the  court,  and  gave  judgment  for  /he  defendant. 

25.  All  the  juftices  refufcd  to  grant  cor^ultation  to  the  fplrltuol 
court  in  cafe  of  defamation.  But  it  does  not  appear  there  what 
defamation  it  was ;  and  the  reafon  feems  to  be  inafmucb  as  by 
this  the  party  is  damnified^  and  to  gain  his  damages  the  fuit  is  onlj 

r  39P  j  at  the  common  law ;  for  the  fpiritual  court  can  do  no  more  but 
give  puniiliment  for  the  fin^  and  not  damages.  Br.  Adica 
fur  le  Cafe,  pi.  115.  cites  the  Regifter  54. 

26.  Thou  art  a  whore^monger^  aftion  llesj  per  Mountague 
and  Hales.     Mo.  10.  pi.  38.  Mich.  4  £.  6. 

27.  Calling  one  adulterer  is  not  a£lionable,  becaufe  it  is  not 
puniftiable  by  the  common  law,  but  ,only  by  the  fpiritual  law- 
Mo.  29.  pi.  92.  Trin.  3  Eliz.  Anon. 

CoUfl).  28.  Thou  drt  a  whore^  and  jf.  S.  hath  the  ufe  of  thy  body :  the 

104!  s.  C.  ^^^  '■*'  ^^  g^f^^  ^^^^'  Adjudged  not  a£tionable.  Cro.  E.  582. 
held  not    '  pi.  8.  Mich.  39  &  40  Eliz.  B.  R.  Pollard  r.  ArmQiaw. 

a^llonible ; 

for  the  common  law  cannot  define  who  la  a  whore.  Saying  of  a  married  tvMust,  that^  is  m 

tvhire  i  Jhe  is  my  whorf,  is  adUonablej  per  cur.  3  Mod.  no.  HiU.  &  &  3  Jac.  %•  B.  R.  Baldwia 
T.  Flower. 

29.  A£iion  for  thefe  words  ^  Mrs.  Anne  Reflon  (the  plaindf 
innuendo)  hath  had  a  child.  It  is  true  /  for  jhe  ^uas  conveyed  t9 
B*  and  there  jhe  laid  her  great  belly.  It  is  as  true  that  jhe  hath 
had  a  child  as  that  you  jit  there  ;  for  jhe  was  fent  away  with  chi/d^ 
and  if  jhe  had  not  a  child  jhe  hath  made  it  away ;  and  alleged, 
that  by  reafon  of  thefe  words  Ihe  loft  her  marriage.  The  de- 
fendant demurred;  and  thereupon  adjudged  for  the  plaintiflFI 
Cro.  £.  639.  pi.  40.  Mich.  40  &  41  £liz«  B.  R.  Refton  t« 
]Pomfrei£t. 

30.  AAions 
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y>^  AAions  for  words  fpcdcea  to  tiic  plaintiff 's  lervaiit^  rtz* 
tiy  tmfirefs  iS  an  arrant  vfbore^  and  tpouid  have  lain  with  $ni 
7  fears  Jincti  and  I  vwdd  not  unUJs  fie  vw4d  gf  to  the  hedge  i 
and  alleged  that  (he  was  in  communication  of  marriage  with 
X*  S.  who  was  feifed  of  land  worth  aooL  a  year.  Aajudged 
not  aAional>le>  becaufe  they  are  fpiritual  flander  and  defamation^ 
and  puniihable  there  \  but  if  the  words  bad  been  fpoken  to  him 
who  was  in  communication  of  marriage  with  her,  fo  as  his 
purpofe  was  to  hinder  the  marriage,  the  words  had  been  a&ion-* 
able,  Cro.  E,  787.  pi.  27.  Mich.  42  &  43  Eliz.  B.  R.  Hoi- 
wood  V.  Hopkins. 

31.  A^^ion  will  He  for  calling  one  ia/hardt  pet  Dyer  ahd  CaUingooa 
Walih,  but  Brown  e  contra.     And  Dyer  faid,  that  at  Berwick  ^^;^ 
Itflifes   ^  forxnedon  in  dcfcender  was  brought;    and  one   faid  cited  by    ' 
that  bis  father^    by   ivhom   he  claimed,    was  a  baflards    and   he  Cbamber^ 
brought  a£tion  on  thefe  words,  and  recovered-    Ow.  2a«  Mich.  J*'?-L**^'' 

.     I?!-         A  ^  Judged  15 

4oEha.  Anon.  jac.wd 

though  error 
«M  brought  and  rifigned  thtt  \!htpia:ntifd;J  not  dam  any  inber'ttance^  or  to  he  heir  to  ^lyptrjw  ctrtmia$ 
ycc  eke  judgment  was  a Airmed.     Godb.  ^27.  in  pi.  421. 

Calling  OIK  bailard  generaUy,  without  Ihevvicg  immt  ipedal  loft,  is  not  ^^Ijoaable.  Per  Doderidga 
J.  %  Roll.  Rep.  249.  But  ibid.  250.  Chamberlalne  J.  contra,  and  cited  a  cafe  in  *  6  Ella.  Dyer, 
where  one  recomed  great  damage  becaufe  the  defendant  had  faid  that  bh  father  was  a  bafimrd^  and 
dted  5  Jac.  NtLioN  v.  Stokss,  where  the  plaimitf  did  not  alJege  any  Ipecial  caufe  Of  adion>  and 
yet  recovered  ;  but  one  at  the  bari  who  was  counfel  in  the  principal  cajfe,  faid  he  was  Counfel  in  thiC 
caltf  and  that  the  plaintiff  averred  a  temporal  ^aufe ;  but  Chin;berlaine  J.  deoiod  it,  and  faid  at 
befofe>  See  (K.  a)  Netfon  t.  Stift'e. 

*  Dal.  63.  ^pl.  23.  6  £lis.  S.  P.  and  icens  to  he  S.  C. 

32.  Plaintiff  declared,  that  he  being  in  treaty  of  marriage,  the 
defendant  faid  of  him,  that  he  had  a  lajlard  ;  and  liiat  by  reafon 
of  thofe  words  the  marriage  broke  ofi^  and  £d  being  damnified 
thereby,  he  brought  this  aftion.  It  was  proved  that  the  marriage 
tww  hi-ike  <iff  before  the  words  Jpoken.  This  verdift  is  found 
againft  the  plaintiff.  3  Bulft.  76.  cited  by  Coke  Ch.  J.  as  a. 
cafe  triad  before  him. 

33.  Cafe,  &c.  for  thefe  words,  thou  art  a  whore,  a  lafiardm 
hearing  ivhore,  and  7*.  H*s  whore^  thou  did/i  plaj  the  whore  with 
him  at  Jhch  a  gate,  and  didfl  firget  your  gloves  behind  you ;  thou 
had/i  a  bq/iard  by  him,  which  wOsfept  to  Ireland,  tt  was  moved 
that  the  a£lion  would  not  lie,  becaufe  the  plaintiff  dlii  not  allege 
emy  temporal  hfs,  this  being  in  its  nature  a  ipiritual  offehce )  but 
adjudged,  that  by  the  ftatute  iV'SXitl*  and  7  Jac.  the  one  ap- 
pointing a  punifhment  for  &  woman  who  hath  a  Baftard,  and 
the  other  appointing,  thit  a  whore  fhall  be  fent  to  bridewell 

for^a  year,  had  altered  the  nature  of  the  offence,  and  given  [  400  3' 
the  temporal  courts  jurifdi£lion,  and  though  (he  is  not  punifhed 
by  virtue  of  thefe  ftatutes,  it  is  fuiGcieiit  that  ihe  is  liable  to 
be  punifhed,  and  that  was  the  reafon  of  the  judgment  in  Ann 
Davis's  cafe*  It  is  true,  in  that  cafe  the  lols  of  marriage  was 
alleged,  which  is  temporal,  not  as  neceffary  to  fupport  thp 
a^on,  hut  to  encreafe  the  damages.  Palm..  298*  Trin«  ao  Jac. 
B-  R.  Vaughan  v.  Standifh> 
Vol.  |.  H  h  34.  Ih 
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»RdU  Rep.       ^^.  Do  you  mean  to  cafi  mioay  ymr  iaitghUr  o^T.P  It  is  ai  true 

U>r^v. T!V  ^  *^  ^^^^  ^^  *^>  '*^'  ^  raiijbtd  Ws' mfe.  Whereupon  the' 
s.  cl  and*  lUughter  tefufed  to  many  him.  tt  feems  the  words  in  them- 
judgmeat  jQelves  ETC  a^Honable;  but  judgment  wai  arrefted  upon  ex- 
c^h^y?—  Captions  to  the  declaration.  Palm.  385.  Mich.  21  Jac  B.  R* 
Lat.  2 1 8*.     Taylor  v.  Tally, 

Mich*3Car. 

Taylor  ▼.  Tolwioi  S.  C«  and  adds  thefe  words,  vix.  andjw^h^  hetttr  fellow ycmr daafbtert^ tht 
gallowt  tbsn  b*Jhw  her  on  him.  The  court  faid  that  the  a^Tion  lay  ;  and  the  plaintiff  hadjadgineiit, 
Bifi,  &c.  The  court  infifted  upon  it,  becaufe  It  is  a  ravifluneot  of  aAoClMr*t  wife,  which  (as  tfaej' 
Ceemed  to  jacline)  could  be  no  other  than  ^ony« 

35.  Words  fpoke  o£  a  widow  where  ^  is  a  whore^  and  her 
children  (innuendo  thofe  (he  had  by  heY  late  hufband)  are  FJs 
bafiards.  She  alleged  a  communication  of  marriage.  Per  tot. 
cur.  a£lion  lies  s  and  judgment  for  the  plaintiflF.  Cro.  C.  322* 
pi.  4.  Mich.  9  Car.  B«  K.  Brian  v.  Cockman. 

36*  She  played  the  whore  for  a  white  Jmochy  not  a£lionabIe  \ 
for  nothing  is  charged  but  incontinency.  Cart,  55.  Arg.  cites 
it  as  fo  ruled  in  cafe  of  Dracot  v.  Siblit. 

37.  Cafe,  &c.  in  which  the  plaintiff  declared  that  he  was 
induced,.  &c.  into  a  parfonage  in  Ireland,  and  execute^  the 
office  of  a  paftor  in  that  church  for  4  years ;  the  defendant 
faid  of  him,  you  are  a  drunkard^  a  whore-majlery  a  common  fweartr^ 
and  a  cotmnon  liar,  and  you  have  preached  falfe  do3rine^  and  dejerves 
to  he  degraded ;  after  a  verdidl:,  it  was  objcfted  that  the  words 
are  not  adbionable,  becaufe  they  impute  no  civil  or  temporal 
damage  to  the  plaintiff,  but  adjudged  a£lionable;  for  if  true, 
he  may  be  degraded,  and  fo  lofc  his  freehold.  All.  63.  Pafch« 
24'  Car.  B.  R.  Dodd  v.  Robii^fon. 

38.  Zhe  u  JL.  R*s  whore^  and  he  knows  her  as  tvell  as  her 
hdjbandi  not  adionable.  Sty.  352.  Mich.  1652.  B.  R.  Wall 
V.  Byc^ 

39.  iTou  are  a  whore^  and  have  flayed  thf  where  with  Jo  many 
mm  you  cannot  number  them ;  adjudged  by  Jennan  J.  (abfente 
Roll)  for  the  plaintiff^  for  the  words  {hall  be  coni&ned  to  a 
common  intendment.    Sty.  328.  Pafch.  1652.  Brian  t.  Twi^ 

**/"^  ,  40.  Thou  art  a  whoriy  and  I  will  prove  it,  was  held  by 
7wUl'fr6ve  ^^^^'  Ch.  J.  not  a£lionablej  tlipugh  fpoke  during  the  a£k  againil 
berawborty  adultery)  becaufe  they  are  only  words  of  heat  and  cholera 
andmnar-     |j^^  jf  ^  fpccial  damage  is  laid^  as  per  quod  marit^gium  amifitj^ 

SSi.'ci^j.  ^^  ^^  ^*^^>  *cy  are  afiionable.  Sty.  387.  Mich.  1653.  Dc- 
held  the       kin  V.  Turner, 

words  too 

gtneraly  and  but  words  of  pafiion  only}   and  judgmeat  ^funft  the  plaintUF,  asfi,  Src.    Sty.  299* 

Mich.  1651.  Freeman  v.  Childerefs. 

41.  The  plaintiff  declared,  that  he  was  of  good  fame,  &a 
and  that  the  defendant  to  the  intent  that  he  (the  plaintiff)  might 
be  punifhed  by  xhtjiattite  offornicationy  faid,  he  hath  got  M.  N. 
with  child,  and  would  lay  it  to  my  fon ;  adjudged  that  the 
words  are  a^ionable.  2  Sid.  Mich.  1657.  B.  R.  Marfton  v. 
Dennis. 

42.  Thott 
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45.  Thm  art  a  whore  is  not  aftionable,    but   to  fay,    thou  *  S.  p.  p«r 

art  a  whore,  *  and  haji  been  carted^  arc  a£tionable  \  and  fo  it  is  ^q'*  ^I[ch! 

to  fay^  thou  art  a  whore,  and  haft  been  in  bridewell y  or,  thou  1657.  in  the 

art  a  whore,  f  and  hajl  emptied  thy  cqfls  in  the  country^  or,  thou  cxcl^equer. 

art  a  whore,  %  ^^^  ^h  $  ply^ng-p^^^ce  is  in  Cheapftde^  where  thou  I^,  cur.  ' 

getteft /^os*  a' day.    Such  words  are  well  aftionable ;  per  Glyn  Hardr.  107. 

Ch.  J,     For  a  circumftance  added  ought  to  be  conllrued  with  Mich.1657. 

the  precedent  fentence,  and  fometimes  fentences  conjoined  arc  chequer!^ 

actionable,   where   feparatim  they  are   not.      2  Sid*  34.  Hill*  X  Adjudged 

l5c7.  B.  R.  in  cafe  of  Colfwood  v.  Chandler.  ^?^^K= 

for  by  Roll.  Ch.  J*  the  word«  import  more  than  the  bare  calling  a  woman  whore*    Sty.  394.  Mich. 
1653.  Hicks  V.  Joyce* 

$[401] 

45.  IToti  are  a  whore j    and  I  can  have  a  better  whore  for  a  S«  C.  cited 
groat ^  and  you  get  your  living  by  your  tail.     Adjudged  aiiionable  ^L  £r  ^ 
fince  the    [then]   late   aft    [againft  adultery.]     For  thofe  acSis  ahie;  and 
imply    a   continued   courfe   of  fornication   and  adultery  j    and  '"'«<^  «c- 
judgmcnt  nifi,   &c.     Hardr.   107.  Mich.  1657.   in  the  exche-  'he'^J'fJ^i?^ 
quer,  Gardiner  v.  Parker.  cafe,  for 

faying,  y^» 
«r#  a  ^vbcrCf  and  a  jade,  and  a  firuntpttty  wbore^  and  J  wtll  frovg  yeu  a  cteunon  whore,     Siy.  321* 
Pafch*  J652*  B*  R.  Green  ▼.How. 

46.  jEf.  did  lie  with  J.  P,  as  often  and  familiar  as  with  his  own 
wife*  But  there  being  no  fpecial  damnification  affigned,  the 
judgment   was   ftayed   ufque,    &c*      Keb,    19.    pi.    53*    Pafch* 

13  Car.  2.  B.  R.  Baftard's  cafe. 

47.  ^iThou  art  a  whore-mqftery  and  hajl  had  to  do  with  the  wife 
y.  S.     Not  a£bionable*     Keb.  119.  pi.  %6.  Mich.   13  Car.  2. 

R.  Whitcher's  cafe. 

48.  A.  intending  to  marry  M.  the  defendant  wrote  a  letter  1^.37.  S. 
to  A.  viz.     Tou  ought  not  to  marry  M.  for,  before  God^  fhe  is  ^'  •'JJ"<^gc<i 
tnj  luifej  and  therefore  if  you  do,  you  will  live  in  adultery^   and  plaintiff  be« 
your  children  will  be  baftards ;  whereupon  the  plaintifF  loft  her  caufc  it  was 
marriage;   and  alleged  that  it  was   wrote  falfo  &  malitiofe  to.  ^aJ}-"**,^** 
hinder  her  marriage.     At  firft  all  the  court  except  Twifden,  malicious, 
held  that  the  a£lion  did  not  lie  •,   but  after  the  caufe  had  de*  ar,d  if  fuch 
pended  feveral  terms  by  adjournment,  the  other  juftices  having  *^'^?    ^ 
changed   their  opmions,    gave  judgment   for   the   plamtiff,    by  lie,  a  mean 
reafon  of  the  words,  falfo  &   maUtiofe.     Sid.  79.  pi.  5.  Trin.  «"<*  *»«<c 

14  Car.  2.  B.  R.  Shepherd  v.  Wakeman.  rj^^^J  '^^'^ 

perfon  of  honour  and  fortune,  by  fuch  pretence. 

49.  Saying  of  the  plaintifF,  who  held  a  copyhold  dum  fola  Ley.  134. 
&   carta    vixerit,    with  intention   to  indanger   the   lofs  of  her  \!^!^'^^^^ 
copyhold,   thou  art  a  whore^    and  I  will  throw   thee  out  of  thy  — !^Kcb.^* 
livingy  is  aftionable, '  by  reafon  of  the  fpecial  damage.     Sid.  214.  752-  pl»  6»* 
pi.  15.  Trin.  16  Car.  a.  B.  R.  Boys  v.  Boys.       "  ll^l-^^l 

——In   fuch  cafe  the  incontlnency  fhaiX  be  tried  by  the  common  law.    4  Rep«  17.  a.  per  cur. 
<)biter,  in  pi.  lu 

Hh  i  '  So.^5/j^ 
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Sid.  ^96.  JO.  SAf  is  with  Mid  by  ?*•  S.  whernf  Jbe  viifcarrici^  hj  readbil 

T  pi^«n"  ^^^^^^^  J^cr  father  turned  her  out  of  doors -|  and  that  flic  was 

s.  c"an<i'  brought  within  the   penalty  of  the   ftatute   j8  Eliz.     It  wai 

the  piaiiKiff  infiflcd  for  the  piaintifr9  that  (ihce  that  ftatute  it  is  adionable 

bft  fevcraf'  ^°  ^^^  ^^^^  *  woman  had  a  baftard  |  and  fo  it  was  held  in  Anne 

fuicor*,  ^c.  Davis's  cafe.     But  the  court  held  that  an  a£lion  would  not 

but  there  ]ie  without  fpccial  damage   alleged,  as  that  llie  had  loft  her 

do«  notap-  j^arriaffe.     And  per  Twifdcn,  the  ftatute  was  not  mentioned 

pear  any  •AT«v«tri  1  -i  ti^^i 

opinion  of     m  Anne  Davis  s  cafe,  bat  that  was  put  m  by  my  Lord  Coke 
the  court.—  himfclf,    in  the  report  of  that  cafe,     i  Vent*  4.  HilL  20  & 

wf "      ^*  C»'-  2-  ^-  ^-  ^^^^  V-  Bruddle. 

V.  Strudd,  S.  C    judgment  wai  ftayed,  there   being  no  lots  of  marrS^ge.     But  fht  Wforter  fiyif 

nora,  in  this  cafe  lofs  of  marriage  !s  la<d   atfo. 2  Keb.  451.  pi.  it.  S.  C.  jtidgmcnt  Hayed. 

.^—       All  the  3  reports  above  are,  that  her  father  threatened  to  tuin  kor  oat  of  doors,  bac  Vest,  is 
that  he  a^aiiy  did  fo. 

[  402  ]  51*  Tiou  art  a  ba/lard-bearing  fvBore,  and  bad/l  a  lafiard  hj 
J.  S.  The  court  inclined  that  the  words  were  not  a£lionable  ; 
and  judgment  was  ftaid.  2  Keb.  577.  pL  102.  Mich.  21  Caur. 
2.  B.  R.  Hexill  V.  Oyden. 

52.  Words  fpoke  of  an  inn-keeper  were,  I faio  Cook  Ue  nvith 
Sam.  Coi/ifis*s  ivife ;  and  declared  that  by  reafon  thereof  he 
loft  much  gain  and  cuftomers.  Per  cur.  the  words  are  aGion* 
able.     3   Keb.   242.  pi.  59.  Mich.    25  Car.  2.   B.  R.   Collins 

'    V.  Matthews. 

53.  ThoH  art  thy  majler^s  ivhore  and  conctiUfre,  and  he  hath 
the  ufe  of  thy  body  as  commonly  as  I  have  of  my  tvife^s  ;  not  aftion* 
able  without  fpccial  damage,  they  being  of  fpiritual  cognizance. 
Freem.  Rep.  274.  pi.  302.  Pafch.  1674.  Potter  v.  Elliot. 

«  Lev.  »5o.  j^.  Thou  art  a  facri/egious  perjon,  and  committeft  facrSege  every 
cordindy.      ^J '    ^^^  aftionable.       Sid.    376.    pi.  4.    Mich.  20  Car,  2. 

B.  R.  Gawcly  v.  Smith. 

55.  She  is  a  nvhore^  and  a  common  ivhore,  and  N*s  vuhore; 
by  which  fhe  loft  her  marriage.  The  jury  found  the  fpeaking 
the  words,  but  that  fie  did  not  lofc  her  marriage  therAy.  All 
the  court  held  the  words  not  actionable,  being  only  fcoMing. 
And  jutigment  was  arrcfted.     2  Mod.  296.  Pafch.  30  Car.  2. 

C.  B.  On>orn  v.  Wright.- 

e^6.  Words  fpoke  of  the  plaintiff^s  wife  wierc,    /  hem  lean 
with   her,    atid  pockifed  her^    held    aftionable.       2   Show.  3 1 2. 
pi.  325.  Mich.  35  Car.  2.  B.  R.  Ncalev.  Mallard. 
Ibjd.  %%  ^^.   She  is  a  common  whore ^  and  J*  S.  lay  with  her  in  A*  BJs 

Tac^.B.R.  *^'*'''  ^"^  declared  that  flie  loft  her  marriage.  Herbert  Ch.  J. 
s.c.with.  held,  that  though  (he  cannot  allege  any  particular  fuitors  going 
<ns  J.  faid,  ofFon  that  account,  yet  the  fcandal  may.  prevent  addrefles  made 
ferns  hard  ^°  ^^^5  ^'^^  ^^  reafon  fecms  to  be  againft  the  books  cited  C 
in  reafon,  coutra.  Wythcus  accordcd,  &  adjornatur.  Comb.  2d.  Tnii» 
yet  the  au.    ^  j^c.  2.  B.  R.  Tuckey  V.  Flower. 

thoritics  de-        "^  ' 

termined  him  that  the  adlion  lies  not.     Herbert  faid  he  fhoolA  not  follow  precedents  ag:iiaft 

bttt  judgment  was  inxOed  by  the  3  jufticct»  ■        .  >  Show.  ^t2»  S.  C.  aod  j 


58.  Tm 
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58.  Tott  an  a  nxJ^ore^  xond  keep  a  man  to  Ke^nvith  you^  fpoke  of  a 
fnarried  woman ;  judgment  was  ftaid  till,  &c.  the  court  fceming         , ' 
clear  that  the  words  are  not  aflionable.  a  Ld.  Raym.  Rep.  1004. 
Mich.  2  Ann.  Gafcoigne  v»  Ambler. 

59.  A£lion  for  thcfe  words,  Jbe  is  a  ^jhre^  and  had  a  bafiard  by  ^  Mo^-hS. 
her  faihif^s  apprentice.     Judgment  was  arrcfted.     The  court  faid  deciaitdof 
they  could  not  overthrow  fo  many  authorities.    The  reafon  of  the  faroc 
the  law  is^  that  fornication  is  a  fpiritual  ofiencci  and  no  action  ^'^^'^^  ^P^^® 
lay  at  common  law  Ux  what  the  common  law  took  no  notice  andoUier^* 
of,  without  fpecial  damage.     2  Salk.  696.  pi.  7.  Pafch.  3  Ann.  wor<h 

B.  R.  Graves  v.  Blanchett.  ^^^f  •' 

another 
tiffie>  vis.  tboM  ttf  a  nvhtrtf  and  haif  aboard  ky  thf  fsthvr^t  ap^ruitktp  ^oorum  quidetn  aiiontm 
verborum  propalatioae^  Jec  fuch  a  one  who  courted  her  for  a  wife,  and  was  ready  to  marry  ber« 
lell  off.  After  vcrdiA,  and  intirr  damages,  it  was  moved  in  arreft  of  judgment,  tJiat  the  6rft  words 
were  not  aAioBaUe^  ifat  fpecial  damages  being  tied  op  to  the  laft  words  by  the  word  (aliomm*)  Judg* 
Beat  was  ancAed. 


(D.  a«  2)  Words  relating  to  Religion.  [  403  ] 

!•  /^ALUNG  pother  bereticj  is  not  aftionable,  becaufc  It  Be-  ?'*,^?^° 
^  longs  to  the  ecclefiaftical  jurifdi£Uon  %  by  Fitzherbert  and  pif  ^t  cist 
Shelly.     27  H.  8*  14-  a«  b.  pL  4.  s.  c.  be- 

cauftthoA 

of  the  common  law  cannot  diftufs  what  heiefy  !a.— ^S.  C.  cited  4  Rep.  17.  a.  in  pi*  11.  Aig.-.-— ) 

Mod.  27.  (.  C.  cited  A^**— -^S.  P.   per  Warhurton  J.  1  Brawnl.  ]67*— — But  ifzcltrgywum  is  t§ 

kf  frtftntid  fo  p  bpi^ctf  and  one,  to  defeat  hiln  thereof,  fays  to  Uie  patron  that  he  is  a  neietic,  or 

hafiarif  09i  exctntmumcattdj  by  icafon  whereof  rhe  patrtn  rffitfn  H  freftmi  bm^  (as  he  well  may  if  the 

imputations  are  true)  mtid  be  hja  bit  frtftrwtenty  he  fluU  have  fuch  a&ion  for  fuch  words  tending  to 

fuch  an  end.     4  Rep.  17*  a.  per  curiam  obHtr,  in  pi.  }. 

Ht  it  mu  keretiCf  and  demt*  tb9  articles  ef  the  ebriflian  fsitb,     Tlie  coott  inclined  that  they  are  not 

aQionablc  at  common  law  without  fpecial  damage  alleged  |  but  the  fuit  ooght  to  be  in  the  ecck&aftical 

court.    Adjoraataf.  Freem.  Rep.  S177.  pU  311.  Trin.  167s.  B.  R.  Dudley  ▼.  Spcaoer. 

I 

a.  He  hath  /aid  many  a  mafs  to  J.  S.  &c.  Anderfon  thought 
no  a£lion  lay,  but  Periam  J.  e  contra,  becaufe  the  faying  mafs 
is  malum  in  fe»  Godb.  io6.  pi.  115.  Mich.  a8  &  ap  Eliz. 
C  B,  Anon. 

3*  To  call'One  pcp^l  no  a&ion  lies ;  but  if  one  calls  the  arcb^  |*  P* « 
M&op  of  Cmtterbury  fo^  an  aftion  will  lie  \  for  he  is  governor  of  ,  ^^^' 
the  church }  per  Wray  Ch.  J.    Le.  336.  in  pi.  469.  Trin.  32  wuch  j. 
Biiz.  in  B.  R. 

4.  My  nu^kr  hath  put  me  away,  becaufe  I  would  not  ie  a  papifi  .•  ^*  C.  cited 


firii  will  keep  no  forvonts  but  papip.    The  plaintiflF  allcgcd'that  r,^;  ^^^ 
lie  18  a  juftice  of  peace.    Held  not  a&ionable.    Cro.  £•  308.  pi*  ao — 1« 
pi.  14.  Mich.  35  &  36  Eliz.  B.  R^  Perepoint's  cafe.  ^-  ^-  ^'^f^ 

♦4o.         A  juftice  of  peace  Aood  for  parliament  man,  and  the  defendant  faid  to  one  of  the  ek6tors,  d$ 


•ot  vuefir  bim^  for  he  it  a^ifi'  Adjudged  the  calling  a  joftice  oi  peace  (papiil)  is  aaionabie  ;  for 
by  the  Aatutci  be  ii  intrafted  to  pat  the  laws  againft  papifta  in  execution.  3  Ler.  50.  Mich. 
3}  Car.  %m  C.  B.  Stawel  ▼.  Cannc. 

5*  He  is  a  papifi^  mnd  hath  gotten  a  pardon  from  the  pope,  and  ^  Brownl. 
cam  help  thee  to  one,  if  thou  wilt  s  held  not  aftionablc.     Brownl.  if^  i*^* 
II  niU.  9  Jac  Ireland  v.  Smith.  ingiy. 

H  h  3  6.  He 


403  aaionjt  [for  Words.] 

Freem.Rep.  g,  fjg  {^  a  pctptfi  and  a  pen/ioner^  were  fpok^  of  a  jtiftice  of 
SMohn^^*  peace  and  deputy  lieutenant.  North  Ch.  J.  and  Windham  held 
Cutler's  the  words  (he  is  a  papift)  afUojiable,  but  the  other  juflice«  doubt- 
??*h*'^*f  ^^>  ^^^  adjornatur.  2  Show.  140.  pi.  117.  Mich.  32  Car.  2. 
t^clJlX!    B.  R.  Cutler  (Sir  John)  v.  Friend. 

inclined  that  fines  the  itacute  3  Jac.  which  makes  it  treafon  to  be  reconciled  to  the  pope,  the  wovd' 
are  adtionable. 

ashow.305.       0j^  Cafe,  &c.  for  thcfe  words  fpokcn  of  a  jaftice  of  peace  and 

S.C.  adjor.  ^^puty  lieutenant  of  the  county  of  Warwick,  viz.  /  have  heard 

natur—  that  a  maid  of  Sir  J.  K.*s  Jhould  rep'yrt  that  he  being  Jickj  and  fie 

^J^*"*  ?5*  Poking  through  a  hole  of  the  dooTy  where  he  then  lay^  Javf  a  frie^ 

riot  ^v.   ^^  (innuendo  a  popijh  priejl)  give  the  eucbarift  and  extreme  un8icn  to 

Knightly,  Sir  J.  K.  and  that  the  defendant,  of  his  farther  malice,  &c.  at 

5.  C.  adjor-  another  day  faid,  /  have  heard  that  a  fnaidfervantj  who  then  Kved 
Ibid.  1 1  iT  '^^^h  Sir  J.  K.  peeped  through  a  cranny  of  a  door  where  Sir  ^^  lay 
pi.  3.  S.  C.  ftcky  and  f aw  a  popifh  priejl  anoint  him,  (extreme  unBion  innuendo) 
'■J^^t  26  ^^d  gave  him  the  facrament  of  the  eucharijl^  It  w^s  moved  in  aneit 
Arg."citcs '  of  judgment,  that  thefe  words  did  not  amount  to  calling  him 
s.  C.  as  ad-  papift ;  for  by  the  firft  words  it  doth  not  appear  that  the  pricft 
th«**laintiff  ^^^  ^  popifh  pried,  unlefs  by  innuendo ;  and  in  the  laft  words 
ii>c.B.  and  the  extreme  undtion  is  brought  in  by  an  innuendo,  whidi  is  not 
that  judg-  fufficient. .  But  *  after  another  argument  it  was  refolved,  that  the 
firmed^ ia  words  taken  all  together  are  aftionable,  and  explain  one  another; 
B.  R.  for  a  prieil  who  gave  the  eucharift  and  extreme  un&ion  mud  be 
*  [  4^4  ]  ^  popilh  priefty  and  he  that  receives  it  muil  be  a  papift  ;  and  the 

word  (anoint)  being  done  to  a  fick  perfon,  cannot  be  intended  of 
any  thing  but  extreme  uu£iion,  which  is  never  done,  nor  the  eu- 
cbarift given,  but  to  thofe  who  are  fully  conformed  ppifts. 
3  Lev.  68.  Trin.  34  Car.  2.  C.  B.  Sir  John  Knightly  v.  Marrow. 

L'c**^*  d^'  ^"  ^^^^>  ^^*  ^^"^  *^^^  ^^  ^^^  ^  deputy  lieutenant  for  the  county 
judgment  of  M.  and  a  privy  cotwfellor  in  Ireland^  and  ftood  for  burgefs  of  par- 
affirmed.-*  Ibment  at  C.  &c.  and  that  the  defendant  faid  of  him,  viz.  heba 
3  Lev.  30.  papift^  The  plaintiff  had  a  verdid  and  judgment,  and  the  judg- 
Car.a.c.B,  mcnt  affirmed  in  error;  becaufe  by  the  ftatutes  23  Eliz.  and 
adjudged  for  j  Jac.  and  25  Car.  2.  papifts  are  expofed  to  feveral  penalties  and 
^— sidn^"  incapacities,  a  fortiori,  and  as  the  words  fpoken  do  relate  to  a 
68.  pi.  15.  perfon  thus  qualified,  and  a  deputy  lieutenant  is  an  officer  of 
s.  c.  ar-  great  truft,  and  though  (papift)  was  not  a&ionable  formerly,  yet 
Ibuu  88^7%  ^*"^^s  ^^^^'^  *^^  fenfe  of  words,  and  this  word  is  now  a  word  of 

6.  $*.c.  and  more  reproach.  Raym.  482.  Hill.  34  &  3;  Car.  2.  B.  R.  Row 
the  jadg-      y^  Clargis. 

mcnt  in  "^ 

C.  B.  was  affirmed  una  voce  in  B.  R.  a  Show.  250,  pi.  457.  S.  C.  in  B.  R.  jadgneot  n 

affirmed.-"-Fieeai.  Rep.  280.  pi.  3x9.  Mich.   i6Si«  C.^  B.   Clarges  t«  Howe,   S.  C.  bol  nir 

judgm&ac. 

s.  c.  cited        p.  Words  fpoke  of  a  merchant  were,  be  is  a  roguey  a  papjfi  dagf 

^6^'*^^"^*  fl//^  a  pitiful  fellowj  and  never  a  rogue  in  totun  bos  a  bortfire  b^wt  his 

and  the  re*,  door  but  he  i  adjudged  a£lionablc.     3  Mod.  103.  Pafch.  2  Jac.  2. 

porter  fays,  B.  R.  Peak  V.  Mcker. 

note  thefe 

words  were  fpoke  the  day  that  K.  James  c^m^  to  the  crowJ||  tad  the  time  is  fuppofed  to.  fane  loflae^xd 
the  oplokm  of  the  courtf  '  «r 

|0.  If 
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10.  If  W.  wa^  a  member  of  parlbunent  13  Car,  2*  and  M.  faid  ^^^'  *^' 

of  him  he  is  a  papift  ;  when  he  is  at  home  be  goes  to  church,  but  when  f^L^^J^ 

he  if  at  Lofidon  he  goes  to  tnafs*    After  feveral  arguments  judgment  the  time 

was  given  for  the  plainti£F»  principally  for  the  words  (he  went  to  ^^  ^*>^« 

mafs;)  bccaufe  bj  the  ftatutc  23  Eliz.  cap.  4.  the  offender  is- to  "^^^ 

forfeit  100 1.  and  be  imprifoned  for  a  year ;  fo  that  the  words  ex-  notice  of, 

pofed  him  to  a  corporal  punifhment.     a  Vent.  265.  HilL  2  &  3  ▼«•*»«*€«» 

W.  &  M.  in  C  B.  Walden  t.  MitchclL  ^;{3^e. 

fertioa  of  the  kingdom,  and  the  pigdaimiDft  of  the  king  and  queen,  when  to  call  a  man  papift  would 
have  expoicd  him  co  the  danger  of  the  rabbie*  ■$«  P*  a  SaIJL  696.  in  pi.  g«    ,         S.  p.  per 

Holt  Ch.  J.  6  Mod.  104. 


(E.  a)  Adions  upon  the  Cafe  for  Word^     [Taking 
falfc  Oatb^  or  being  perjtired.     And  Pleadings.] 

*  r  40?  1 

[i.  I N  an  a£lion  upon  the  cafe,  if  the  plaintiff  declares  that  he  jo.  35a  pi. 

-■•  exhibited  articles  in  B.  R.  againft  the  defendant  for  his  *•  ^<^^^^ 

good  behaviour,  and  fwore  the  faid  articles  to,  be  true  before  juf-  s*  c.^'Su'* 

tice  Whitlock,  one  of  the  juftices  of  the  fame  court  \  and  the  judged  for 

defendant,  to  the  intent  to  flander  the  plaintiff,  faid  of  him  that  t^«  pi*»ntitf; 

he  had  taken  a  falfe  oath  againji  him  before  jujtice  Whitlock  j  (in-  TnzTi^^. 

nuendo  the  faid  oath  taken  upon  the  faid  articles)  tliough  it  is  not  Robodham* 

averred  that  the  ♦  oath  was  taken  of  record,  yet  the  a£lion  lies  \  for  ^*  ^cnieck, 

this  fliall  be  intended,  the  articles  being  exhibited  in  court,  and  ^      ~     ■ 

fwom  before  a  f  jufticc  of  the  court.     Mich.  10  Car.  B.  R.  be-  /  ^^^-  39>^ 

tween  Tolden  and  Wannel,  adjudged  %  this  being  moved  in  arreft  feems  to  b« 

of  judfrment.1  *•  C.  held 

•  .  ,  that  this  it 

charging  the  plaintiff  with  peijury  \  for  it  is  an  oath  taken  in  a  court  of  record. 

tbmt  nuafi  furfworn  lifire  tmf  lord  Ch*  J*  In  mi  tvidenec,  is  adloaable.     Lc.  127.  in  pi.  174. 

fiidArg. 

[2.  If  a  man  fays  of  another,  that  he  bath  written  a  forged  1*0  ^ay  that 
Will  J  wherein  I  will  frove  him  falfe,  forfwom,  and  perjured  in  a  j*  "  ^^' 
will  that  he  made  of  John  Hunt,  an  ad^ion  lies  for  thefe  words  ;  B.^R.^'^r 
for  it  fliail  be  intended  that  he  meant  he  was  perjured  in  his  oath  ^-  ^  ^^ere 
taken  touching  the  faid  will  Hill,  x  a  Car.  B.  R.  between  Cowley  ^'^JfJ^^i'* 
and  C/ough,  per  curiam  adjudged ;  this  being  moved  in  arreft  of  Ity'^fi 

judgment.]  there  d^pnJ^ 

words  are  not  adlionable;  for  it  may  be  m  common  difcourie;  per  Vaughan  Ch.  J.  and  Wylde  J« 
Freem.  Rep.  55.  Mich.  1672.  in  pi.  70. 


[3.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that  See  (f.  a) 
there  was  a  writ  of  inquiry  of  damages  between  A.  and  B.  in  a  P**  *7  S.  Cm 
court  of  Canterbury,  at  the  feflions-houfe  there,  where  he  was 
fworn  to  give  evidence  of  what  he  knew ;  and  after  the  defendant 
faid  of  him,  he  is  a  forfwom  rogue  in  taking  an  oath  in  the  fefftons^' 
botfe,  a£lion  lies  for  diefe  words;  though  it  was  objeded  in 
arreft  of  judgment,  that  if  one  fwears  falfely  before  an  inquefl  of 
office,  this  is  not  within  the  ftatute  of  5  Eliz.  of  perjury.     Mich. 
II  Car.  between  Pruer  and  Moadman,  adjudged!    Intrat.  Trin. 

H  h  4  13  Car. 
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13  Oir.llot.'545.  For  thoii^h  it  be  admiMed  that  this  b  not 
within  5  Eliz.  yet  they  «n  agreed  that  for  {nch  forfwearing  at  Ac 
common  hm  fae  may  be  tndidedt  and  therefore  if  it  be  out  of 
the  ftatute,  yet  a£lion  Ues  for  this  fknder.] 

4.  The  plaindff  declared  there  was  a  fait  between  J.  and  J.  & 
which  was  tried  by  nifi  priua,  and  the  plaintiff  was  produced  and 
fttforn  as  a  nuitnefs  oefore  the  judge^  and  that  the  defendant  fpdce 
thefe  words  of  the  plaintiff  to  ftrangers,  viz.  /  v/i//  prove  b\m 
(meaning  the  plaintiff)^i;^Ki0r0y  (innuendo  before  the  judge)  and 
ii  Jball  coft  me  20  /.  but  I  will  make  his^ars  afraid.  Tne  court  of 
B.  R.  adjudged  die  words  a&ionahle^  and  diat  judgment  was 
aiErmed  in  die  exchequer  chamber.  Cro.  £.  730.  Mich.  41  fle 
42  Eliz.  Ireland  v.  Goodale^ 

(F*-  a)  For  Words.  For  what  Words  the  ASion  lies. 
[Perjured^  andforfworn^  and  Pleadings.  In  r^eA 
of  tb^  Court  wbereJ\  . 

f  I.  I F  one  man  fajs  of  another,  be  is  a  perjurer  i  hefivfure  met- 
*  fir  mey  and  thefecond  time  hath  perjured  himfelf  tviti  J.  &.  (a, 
JlrangerJ  an  a&iou  lies  for  thefe  words.     Mich.  9  Car.  in  the 
exchequer  chamber,  in  a  writ  of  error  adjudged ;  and  the  judg- 
ment givea  in  B.  R.  affirmed^  where  the  words  were  ^^oke  ai 
Welchy  and  interpreted  to  be  fb  in  Englifi.'] 
£  A^6  3        [a.  If  a  man  fays  of  J.  S.  I  will  prow  J.  S.  fir/worn,  and  that 
10  men  can  jiiftify%  and  I  cauid  prove  Urn  perjured  if  I  would,  the 
a£^ion  does  not  lie  for  the  firft  words,  but  it  lies  for  the  laft 
words ;  for  this  is  a  great  ilander  to  have  it  reputed  to  be  in  tbe 
power  of  any  man  to  prove  him  perjured.    Pafch.  5  Jac.  B.  It, 
g       between  Whit(^Te  and  Lovergden,  per  curiam.] 
fi.*49s/*         [3-  If  a  nian  fays  to  another,  I  £d  not  know  thcd  mafkr  Wood* 
Woodiife  V.  roofe  wos  your  brother,  be  hath  firfwom  himfelf,  amd  I  mil  ftnmt 
s[*cf  ^'     &Vw  perjured,  or  elfe  I  will  bear  his  charges  ,•  a£bioa  lies  for  thefe 
judged  ac.     words,  though  they  were  fpoke  conditionally  to  bear  his  charges, 
tionabic,       if  he  did  not  prove  him  pecjured.    Mich.  37  &  38  Eliz.  B.  R« 
S:S;i>e  ^oodroofi's  cafe,  adjudged.] 

^Ujun^ive.  Cro.  E.  429.  pi.  32.  S.  G.  by  the  name  of  WoodrolFv.  Vaughan,  adjudged  dut 

the  words  are  adionable  ;  ^nd  that  i(  is  as  great  a  Dander  as  if  he  had  faid  directly  chat  be  was  per- 
}ured.  S.  C.  cited  Poph.  210.  Hill.  2  Car.  Atg.  in  cafe  of  King  ▼•  Meirick. 

?^'  ^li  f^*  ^^  *  °^*"  ^^y®  ^^  anoAer  that  be  was perjured^asnd  be  wonU 

ittdgBd  in     P»^v^  him  fo  by  2  witnejjes,  an  a£Uon  lies  for  thefe  words,  though 
^.  R.  and     he  docs  not  fay  in  what  court  he  was  perjured,  or  how.    Trin^ 
^  i°^8"      39  Eliz,  B.  R.  30.  between  Rayner  and  Grim/kn,  adjudged.] 
finned  in  the  tachef^uar  cbam^.  Noy  61  •  Ray  nor  v.  GriTifton,  S.  C.  ac^ordxBglf. 

S.P.  agreed       [5.  If  a  man  fays  of  another  he  hath  firfwom  binjfilff  na 
429'.  in  cafe  adjudged.] 

•f  Woodioof  V.  Vtughan.«ii«.Mo«  3^5.  pi.  A9S4    Mich.  36  if  37  £fi«.  in  cafe  qf  Woodlifie  v. 

Va^ao^ 
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.Van|htti»  S«  P.  accordliig^,  becrale  it  mgf  be  lotwrfu*  la  comnnuijcadoft ;  bat  to  Ay  ditt  he  it 
pp)und  it  aAiqioable»  becaufe  mtembbkof  ifcord>  1  1  S»  P*  refolvcd  4  Kep,  15.  b«  Peicb.  a/ 
jElb*  B.  R.  Stanhope  ▼.  Blith. 

Be  bsd  fr^vwd  h'mfeff  firfwprm  tn  tht  khft  hmk^  Madion  Bci.  Cro.  E.  135.  pK  z«  Asf» 
Cites  Trio.  31  Elis.  C.  B.  Samma  ▼.  CowhUu 

Tbm  art  sf or/worn  haily^  mid  vttrtfirfvMim  tbU  d^ji  not  eCHomble;  becaule  he  4oei  not  Aew 
that  be  was  rorfwom  ia  any  coort.  Cro*  £.  ^%t•  pi*  29*  Mich,  42  A  43  Elis.  C.  B.  WyteiT* 
FentDB. 

Tbm  tuffmrfwrm^  a^d  I  am  fnvt  thtefirfiomi  vben  I  noUly  imt  heU  e€bi<meble )  end  Ju4gaH«k 
given  for  tKe  plaintiff.    Bulft.  40.  Trin.  o  Jac*  Smale  ▼.  Hammond. 

Hi  Is  a  h'mg  difftmtlmi fellow^  and  a  mattijnoni  and  ferfwtm  ftlhw  %  adjudged  after  diveit  nolieor 
ier  tbe  plaintiff.     Brownl.  4  HUL  10  Jac.  Moitoii  ▼•  Iredell.  BrownU  9*  $•  C.  eccoiduigly* 

[5.  If  one  fays  to  another,  tbm  wfl  perjured  in  a  court  of  Tet^-  Tbedefind. 
tetAamy  zfkion  lies }  for  this  fliaU  be  inultded  afuffiaent  court  to  ^^J^  ^ 
hold  plea.    Pafch*  40  Eliz.  B.  R«  the  which  intratur  Mich.  39,  firfmom 
40  Eliz.  Rot.  217^.1  kM^^jht 

'•^  "*  plaintiff 

aiked  where)  he  anfwered*  in  ijlte  tmrif  (innnendo  a  conrt-leet  held  tbeie.)  Adjudged  a^onabfe. 
Cxo.  £•  720.  pi.  48.  Mich.  41  ft  4a  Elin.  C  B.  Marflul  v.  Dean. 

T'hm^tnrtfrfuMrn  m  CarpeMter^t^hsii,  is  not  actionable.    Cro.  £•  787,  788.  pi.  aS.  Mich.  4%  ^ 
43  Elk.  C.  B.  Thaxbie  ▼•  Smith. 

£7.  If  a  man  (ays  to  another,  thm  haft  for fitjom  thjfelfin  Leake  Hewaayir. 
emrty  no  a£Hon  lies  without^ftru^m^  fxlbat  numner  of  court  this  is,  {^*,y  * 
becaufe  it  cannot  be  intended  nor  ki^own  whether  this  is  fuch  a  wlitcimnt, 
cdiirt  that  may  compel  one  to  fwear,  or  not.    Mich.  8  Jac.  B.  aoe^ion 
between  Liw  and  Behnbt  per  curiam.]  ^  ^^ 

X.  135.  in  cafe  of  Brock  ▼.  Dooghtj,  aa  Trin.  28  Elia.  HxaRZ  ▼.  Hxitj  but  Gawdy  laid,  the 
>eaibo  was,  becaufe  it  was  a  bafe  court,  of  which  B.  R.  will  not  take  cogniaance.  ■  S.  C.  cited 
1^*  lay.  aceordjngly,  end  that  couit  it  noi  known  to  B.  R.  a*  judges  \  and  it  wuy  ht  but  a  grwit 
^fif  or  manfioo-houie,   etUUd  Wh'atburch-court*  S.  C  cited  Cro.  £•  609.  pi.  13.  in  cafe 

of  Shaw  T.'Tbomplon— --Cro.  £.  720.  pi.  48.  Mich.  48  Eliz.  In  C.  6.  in  the  cafe  of  Maribal^.  Dean 
ia  a  note,  that  this  cafe-of  Whitchurch-coort  waa  fliewn  to  the  court  in  writing ;  vaA  that  the  opinion  of 
the  coiift  Aire  *  waa,  that  the  oftion  will  lay }  and  the  defendant  gave  to  the  plaintiff  3 1.  and  he  le- 
leaftd  hia  fuit,  and  no  judgment  was  given* -■         But  Cro.  C.  378.  pi.  4.  in  cafe  of  RobodbamT* 

Tenleck,  tkie  fime  cafe  u  cited  as  if  the  a£lton  did  not  lie. And  Cro.  J.  199.  pi.  14.   Mich.  $ 

Jk.  B.  R.  Skinner  ▼.  Trobe,  the  words  were,  thou  art  forfwom  in  Collet  court ;  and  did  not  Sbem 
that  any  nftion  uras  dependbg  then,  nor  that  it  waa  a  court  of  record  ;  and  refolved  that  it  lay  not.-*— ^ 

Cro*.  J.  204.  pi.  7.  HiU.  5  Jac.  B.  R.  Colony's  cafe,  S.  P. S.  P.  as  to  Bell  courts  and  widi 

lAnuendo  that  it  is  a  court  baron  held  at  Bell,  adlon  lies,  but  not  otherwife.     Cro.   £.  297.  pi.  4. 

Pafch.  35  Elia.  B.  R.  Green  v.  Dancy. S.  P.  cited  Hutt.  34.  in  cafe  of  Adams  v.  Flemmii^ 

at  adjudged  as  to  eoe^s  being  alleged  perjured  in  Canterhury  courts  that  no  adion  lies,  becaufe  thej 
COQld  not  take  notice  of  any  couit  in  Canterbury  which  has  power  to  adminifter  an  oath.     * 

*  [  407  3 

[8.  If  one  fays  to  another,  thou  art  a  forfworn  hnave^  and  nvqfi  |».-^i^,..| 
intUBed  by  12  men^  and  haft  compounded  for  it^  a£tion  lies  ;  for  all     Fol.  40. 
being  laid  together,  it  appears  that  he  intended  a  perjury  in  a  court  ^   '">'"  "^ 
of  record.  Mich.  I.  Car.  between  Gilbertin  and  Ro we  adjudged,  '^^^'^ 
this  being  moved  in  arreft  of  judgment,  the  which  intratur  Trin.  Rodd,s.  C« 

X  Car.!  The  whole 

^  court  agreed 
the  words  aAionable,  becaufe  an  indidment  ia  an  accufadon  of  record,  It  being  theldng^s  declaration^ 
and  the  voice  of  the  body  of  the  country  ;  and  the  faying  that  he  had  compounded  for  this,  is  a  con- 
ftffion  of  the  matter  of  the  indidment  to  be  true }  for  fatetur  facinua  qui  judicium  fugit.  And  judg- 
meet  for  the  plaintiff. 

'  [9.  If  a  man  fays  to  another,  thou  art  a  forfwom  tnave^  and  I  Cro.E.609. 
^U  prove  flee  forfwom  in  tie  ecclefaJHca!  courts  an  aftion  lies  for  J^j^^j  *^- 

thefe    the  plaiu- 


4o7  ^Sf ^nsr  [for  Words.  ] 

tifi'ifork  thefe  wofds ;  for  die  ecsckfiaftical  crart  is  a  court  known.  MUl 
^u  k^oln,  4*^  ^^'  ^*  ^*  between  Shawe  and  Thomson  adjudged.] 

md  a  judicial  court. %  RoU  ^cp.  410.  Mick*  %i  Tac.  B»  R.  Aig.  ia  caft  of  PqIst*  Cvfcf 

cites  S.  C.  adjudged,  becaufe  it  was  perjury  before  a  j«iig«.  ' 

la  taioB  for  iay^  tbtm  hsfi  ttken  afaJfi  6atb  w  tbt  tonfifiory  ewt  a  Exeter^  it  was  mnoi  that 
tile  words  (taken  a  falfe  oatb)  might  intend  the  perfon  before  whom  the  oarh  is  fwom,  and  that  the 
ftatute  5  £lir.  extends  not  to  perjuries  in  the  ipiritual  court,  and  fo  not  puniihabic  by  the  coshdoo 
{•w.  Sed .curia  contra;  for  as  to  the  firft»  the  (Jaiotiff  was  a  woman,  before  whom  no  oath  can  be 
taken  ;  and  as  to  the  other,  though  it  is  not  puniihable  by  the  ftatute,  yet  it  is  a  great  defunation,  lb 
that;  none  will  credit  her,  and  the  ftatute  does  not  hinder  but  it  might  be  puniibed  in  the  ftar- 
chamber^  as  befoie.  And  judgment  for  the  plaintiff.  Cro.  £•  185.  pU  4,  Trin.  %%  Elis,  B.  vii 
Plaice  V.  How,— Le.  131.  pU  179.  S.  C.  by  the  name  of  Pierce  v.  How,  Wray  at  firft  held  tks 
words  not  actionable ;  but  afterwards  changed  his  opinion,  and  faid,  that  thefe  words  ought  to  be  in- 
tended aaively  and  not  paffitely ;  and  if  fo,  the  defendant  ought  to  have  pleaded  it.  Judgment  fat 
the  {)la?ntiff'. 

^^'V^^*         [10.  Aaion  lies  for  thefe  words,  he  hath  forfwom  InnMf  h^ 

v.  C.  'the  fi^^  '*^  rw//ir//  of  the  marches  of  Wales y  in  thefuit  I  had  agair^  bim 

words  are,  there  for  perjury.    Hob.  Rep.  cafe  360.  between  Adams  and  Flb- 

^1^^^  MING  adjudged,  though  it  was  objected  that  this  court  could  not 

himfcifle-  ^^^^  notice  of  this  council,  &c.] 

lore  the  council  of  the  marches,  meaning  his  majcfty*s  council  in  the  marches  of  Wiles,  in  the  liut  I 
iia^  againft  him  there ;  and  I  toilljus  bim  fir  ptrjury  l^«nr.*«— Browal.  13.  S.  C.  according  to  Hob. 
ilid  has  the  fame  objedion,  that  this  court  could  not  take  notice  that  they  had  authority  to  hold  pka 
in  matters  of  record  j  but  fays  nothing  as  to  juagmcnt  being  given.  And  the  margin  is,  vie.  Judg- 
ment arretted  for  uncertainty  in  the  count,  [which  feems  a  mif^ake.] Hutt.  34.  Mich.  16  JaL 

S-  C.  accordiog  to  the  note  out  of  Hobartj  and  fays,  the  court  was  of  opinion  the  aaion  weH  fiei  • 
for  the  council  of  the  marches  (without  innuendo)  is  fufficient,  becaufe  there  is  n»  other  cooaol  rf 
the  marches  j  and  this  court  was  cftabliihed  by  ftatute,  and  concerned  the  king,  and  theicof  tbeiudna 

Mght  to  uke  notice.     And  judgment  for  the  plaintiff. %  Roll  Rep.  471.  Mich.  %%  Tac.  bTr. 

the  lame  point,  Yate's  cafe.  ^ 

S^46Ts*c  ^^^*  If  one  fays  to  another,  thou  art  a  frrfwom  man^  I  mS 
-— ir*  *  *  '^^*  ^^^^  the  price  of  an  oath^  and  nx)Hl  fet  the^  on  thepUhry^  a£kioa 
hatbfir^      on  the  cafe  lies;  for  this  fhall  be  intended  fuch  a  forfwearing  for 

^\^'  '^^^^^  ^^  ^"8^^  ^^  ^^^  "*  *^  piUory.  Hill.  41  Eliz.  B.  R. 
riiuacb      Per  Fenner.] 

him  the  pr'ict  of  an  ttatby  fir  I  to'tU  baw  his  ears  crept ^  fecnjcd  aaionable ;  for  though  not  laid  frikic 
he  forfworc  *  himfeif,  yet  by  the  circumftance  it  appears  it  was  in  fuch  place  for  which  it  was  pn. 
niifaable.  And  the  plaintiff  paid  the  box  for  the  judgment.  Het.  63.  Mich.  3  Car.  B.  R.  Wil^ 
Uaims  V.  Bickereon. 

r  t\]  [12.  If  a  man  fays  of  another,  he  did  for/wear  me  (innuendo 
pr8.S.c;  the  plaintiff)  [out  of]  40/.  wrth  of  tithes  in  Canterbury  court,  x^ 
bat  s.  P.  aftion  lies  for  thefe  words  j  for  there  are  divers  courts  in  Canter" 
does  notjp-  huryy  ai)d  it  is  not  fbewn  in  luhat  court,  nor  before  what  judge* 
^^'  23.  ^^  ^^^^  the  judge  had  authority  to  hold  plea  of  tithes.  Pafdu  43 
s.  c.  but     Eliz.  B.  R.  between  Bray  and  Partridge  adjudged.] 

S.  P.  docs  not  appear Nov  37.  S.  C.  but  S.  P.  does  not  appear Be  is  aforfLtrn  mam.  mti 

hAth  taken  a  falfe  catb  in  bis  dcpofition  at  Tiwrton,  wbere  be  waged  bis  law  mr^inft  me.  Adiudred  for 
die  pUiniiff.     Cro.  J,  204.  pi.  7.  Hill.  ^  Jac.  B.  R.  Colome's  cafe. 

Tou  are  a  firfw^rn  Hade,  dud  you  are  firfwom  in  your  anlwer^  tbat  tbe  Ur.d  itfucb  a  place  was  fmr^ 
chafed  in  my  daughter's  name.  Aaionable,  though  not  alleged  tbat  the  caufe  was  within  the  iurifdialoB 
of  the  court,  whcie  the  anfwer  was.  And  judgment  for  the  plaintiff'.  %  Show.  53.  pi.  ic.  Pafth. 
31  Car.  2.  B.  R.  Goodwin  v.  Browne.  ^»    v      o 

cfo"!!;'r'  [  ^3-  If  a  'n^n  fays  of  J.  S.  /  had  wa  Veen  cajl  in  that  aSion  bui 
B.ric,  b.  c.  fi^'  ^^  ^^^^  /7-  5-  «^  f^^  wasforfnvorn ,-  and  I  marvel  that  B. 

vjoula 


attonjsr  [for  Words.]  4og 

W9uU  ffUiffy  tU  daughter  to  Jucb  a  forfworn  ^nan.    In  an  a£bion  a4Hg«<> 
upon  the  cafe  for  thefe  words,  if  the  pbintiff"  avers  that  there  ^tTcttn^ 
war  an  iffue  between  him  and  A*  and  that  ad  curiam  baronis  de  Geton  CokeCh.  J, 
foca  donum  regis  tent,  apud  S.  in  comitatu  pnedi^*  he  was  produced  ^^^^9  ^  if 
as  a  witnefi^  and  fwom  about  the  matter  of  the  iffue ;  and  after  \^^^^^^ 
tie  defendant  having  a  communication  about  this  ijfucy  fpoke  thefaid  by  an  ac. 
words.    No  a£tion  lies  upon  this  declaration,  becaufe  it  is  iw*  ^<«  ^w 
alleged  that  S.  is  within  the  fohe  of  Geton  ;  and  fo  perhaps  the  court  ^^rdTr^ 
was  held  out  of  their  jurifdi^ion,  and  alfo  becauife  it  is  not  alleged  fayiog  u«e 
that  he  was  fwom  about  a  matter  pertimnt  to  the  iffue.     Mich.  1 1  ^"^  'Vl'f^ 
Jac.  B.  R.  between  Crawford  ano  Brisb  adjudged.]  ^^&\km 

certainly  that  it  was  in  a  courts  and  in  a  matter  pertinent  to  the  ifltte ;  and  if  the  words  were»  that  b« 
vfas/orfivom  danda  Afidentiam  ad  ixitamf  it  is  gCKxl  j  and  fo  if  in  a  judicial  court  forfworn^  it  ^mcmli 
to  ferjuiy  j  but  if  it  is  no  court,  then  it  n  coram  non  judice* 

[14.  If  a  man  fays  of  another,  he  is  a  forfworn  knave  ;  for  he  3Bulft.t5e, 
fwore  that  the  wood  was  worth  40  j,  when  it  was  dear  g/*  13 /.  4^/.  ?j*^'i?^- 
no  a£):ion  lies  for  thefe  words,  thougl^  he  avers  thai  there  was  a  tttotte 
difcourfe  between  them  of  a  matter  at  the  a/JSzej  in  which  the  plain^^  avennrat 
tiff  was  fwom  as  a  witwp^  becaufe  he  does  not  directly  fay  that  it  #  ^^J^^^^*" 
was  not  worth  40X*  but'^that  it  was  dear  of  13$.  4d.     Befidcs,  it  ihaU  never 
does  twt  appear  that  the  defendant  intended  this  at  the  qfjixes.     Hill,  five  a  caufis 
iSjac.  B.  R.  between  Stephen  Apthorpr  and  Cockerell  ad-  <^»^fn> 

•  'j''    J  -,  ^  and  what  ta 

judged.]  hereaUiged 

is  only  argamentatiTey  and  fo  not  a^Honable*  To  which  the  court  all  agreed,  and  jodgment  agaiaft 
the  plaintiff.  ■  Roil  Rep.  187.  pi.  4.  S.  C.  and  Coke  faid,  that  the  avennent  ia  the  inventioa 
and  innuendo  of  the  plaintiff,  and  not  the  parlance  of  the  defendant.  And  Crooke  faid,  if  a  bufliel  of 
wheat  be  ibid  for  los.  yet  a  man  may  fay,  that  it  is  dear  at  3  s.  4d.  And  judgment  again^  the 
plaintiff*     The  reporter  adds  a  quaere  as  to  both  points ;  for  he  faysy  it  feems  they  are  hard. 

«  See  (I.  b)  pi.  I. 

[l$*  If  one  fays  to  another,  that  he  was  perjured  in  his  anfwer  See(i.b)i»l. 
m  thejlar'^hambery  an  a£lion  upon  the  cafe  lies.  Pafch.  40  Eliz.  ^'  ^i^  "^ 
B.  R,  between  Corbet  and  Hill  adjudged.]  pi.  1'3/sxI 

accordingly* 
Le.  117.  pU  173.  in  cafe  of  Brooke  ▼.  Doughtie,  cites  Trin.  23  Elis.  Rot.  SS2.  Foster  t* 
Thokne,  where  the  words  were,  tbou  *wafi  faljfly  forjwm  in  the  Jiar-ebamber,  the  plaintiff  had 
judgment}  for  it  (hall  be  intended  chat  the  plaintiff  was  defendant  or  deponent  there;  and  yet  the 
^*ords  of  the  declaration  do  not  fay  (in  the  court  of  the  ftar«chamber.)  S,  C.  cited.  Cro.  £•  155, 

pt«  I.  in  cafe  of  Brooke  ▼•  Doughty. 

[16.  If  a  man  fays  to  another,  thou  wafl  forfworn  in  thine  an^  f  409  ] 
fwer  in  chancery^  no  a£lion  lies-     Hill.  41  Eliz.  B.  R.  cited  per  Sec  (F.b.) 
Clerk,  to  be  adjudged  within  a  year  before  paffcd,     (It  feems  this  ^ '  *»  3« 
is  not  law.)] 

[17.  If  one  fays  to  another,  thou  wafl  forfworn  in  the  court  of  Lc.  f»7«pl* 
requefisy  an  aQion  upon   the  cafe  lies.    Between  Brooke  and  ]2^^^^ 
Doughty  adjudged,  cites  Hill.  41  Eliz.  B.  R.]  B.  R.^sT.  c. 

and  with, 
thefe  further  words,  vis.  and  J  wit!  make  tbteftani  upon  afiagefor  It,  After  verdid  for  the  plaintiflT 
It  was  moved,  that  it  is  not  faid  that  he  was  there  forfworn  as  defendant  or  witnefs;  bat  Wray  iaid» 
that  there  is  a  vehement  intendment  that  hia  oath  was  in  the  quality  of  a  defendant  or  deponcst» 
which  Gawdy  granted )  and  it  cannot  be  intended  but  a  couit  of  juAice,  and  before  the  jadgei  there 
jaridice^  and  the  fobfequent  words  found  fo  much,  tIz.  I  vrill  make  thee  ftand  upon  a  ftage  for  it. 
And  J4Mlgmeat  for  the  plaintiff.  S.  C.  Cro.  £lia.  13$-  pi.  i.  fays,  it  was  found  that  he  fpeke 

the  firft  words  only.-««-Gawdy  iaid,  the  court  of  requefts  is  a  court  of  record,  of  which  this  coatt 
fliall  take  conufance/  And  afbrwatds,  by  confent  of  Wray,  judgment  was  giTcn  for  the  pbiatiff ;  bttt 
t|)e  damages  were  abridged.«--.-^cc  (Y.  a)  pi.  40.  S*  C. 

[18.  If 


aattOtWI  [for  Wordij.] 

[i8.  If  one  (ays  to  another,  tbou  wertforpwam  in  the  chaneerji 

an  a^iion  upon  the  cafe  lies ;  for  this  is  a  court  of  record.  Pafdu 

Foi.  41  /  *  8  J^^*  between  Perie  and  Rock  agreed  per  coriain.     Hill.  8 

Car.  Bii  R.  between  Sronke  and  Batten  adjudged,  that  adion 

lies  for  thefe  words,  thou  ivert  forfwom  upon  record  in  chancerj^ 

innuendo  a  fuit  by  bill  there,  which  the  plaintiff  recited  in  ms 

declaration,  it  being  moved  in.  arreft  that  it  was  not  a  court  of 

record.] 

B«tperHo«       [iQ.  If  one  fays  to  another,  thou  tvert  forfwom  infucb  a  cmrt^ 

hurt  Ch.  J.    which  is  only  a  court  baron,  no  aftion  lies,  becaufe  it  is  not  a 

M^n  in    co^rt  <)f  record.     Pafch.  8  Jac.  in  the  exchequer,  between  PeM 

a  cottit  b«-    AND  Rock  agreed  per  curiam.  J 

ion  before 

the  ftewardy  it  is  peijoty.  Win.  3.  Arg.  7l>o»  art  a.fiiftdern  jack  ht  the  court  hann  tfD*  ^Cbm 

haBfirjworn  me  wt  of  %o%»  rentf  and  haft  me  oit  tbyJUen  Adjudged  a£tiooable.  Cro.  £.  342.  pL  lo. 
Jiicfa.  36  itc  37  £Ks.  B.  R.  Bexter  v.  6bade. 

AdioD  ibr  thefe  wordi,  tbou  art  a  Jorfworn  jack  in  the  court  of  A-  thou  diJft  fwegramof  ao  t,  from 
JiT.  and  avert  thit  the  court  of  A.  was  a  court  baron.  And  the  plaincifi*  had  judgment,  although  it 
was  not  Aewn  between  what  perfons,  or  in  what  a€^ion  he  was  fworn.  Cro.  £.  34S.  pi.  »a.  Mich. 
56  &  37  £|js.  B.  R.  Banks  y.  Stacjr. 

Cddb.444.        j-20.  If  a  man  fays  of  J.  S.  and  another,  thej  are  proper  vnt^ 
>nu  t!        ^j^-^i  ^^  wUlfwear  any  thing,  they  have  forfwom  themfelves  in 
Btlivdi       chancery f    and  the  lord  keeper  committed  them  for  it  i    an  a£tion 
f'P'/^'     lies  by  J.  S.  though  he  does  not  fay  that  he  was  forfwom  in  the 
cor£ngiy.'    ^^'^^  of  chancery  ;    and  though  it  may  be  that  this  was  in  an  of- 
fice belonging  to  the  court ;  but  this  ihall  not  be  intended.  Midu 
8  Car.  B.  R.  between  Jones  and  Ball  adjudged,  this  matter  be- 
ing moved  in  arreft  of  judgment.] 
BehMfub*        [21.  If  a  man  fays  of  J.  S.  he  gave  loL  to  B.  for  forf^vearing 
•'^'^  ?^^"  himfelfin  chancery^  an  a£lion  upon  the  cafe  lies  for  thefe  words  ; 
jnSgcd  ac-    ^or  it   (hall  be   intended  a  fubomation.    Mich.  9  Car.  B.  R« 
tionabie,       between  Ewer  and  adjudged,  this  being  moved  in  arreft 

SaHS^w    of  judgment ;  but  there  were  other  words  alfo  which  were  not 

jeaea  tnat     %    x\  •  <  i 

so  perfon  is  held  matenal.j 

aii^edto  be 

fnbomed  t  fnr  per  car.  it  muft  be  neceiTarily  intended  he  did  fubotn  fome  perfon  to  commit  peijorft 
and  the -words  in  themfdTes  are  very  flanderous.  Cro.  £.  308.  pi.  13.  Mich.  35  U  36  £lii«  B.  R« 
Guerdon  v«  Winterflood« 

*  C  41®  3  [^^'  Upon  an  iflue  between  two,  if  A.  holds  of  B.  by  fealty 

Aaionwas  and  fuit  of  court  only,  and  at  the  affizes  C.  being  produced  as  a 

Stfc  ^iS^,  witnefs,  take  his  oath  that  it  is  held  of  B.  by  fealty  and  5  s. 

thou  art    *  rent,  and  fuit  of  court;  and  after  £.  having  a  conference  of 

thrkefer-  *  this  iffuc,  and  of  the  evidence  fo  given,  fays  to  C.  thou  HvertfoT'^ 

^afifweriu^  y«»r«  in  that  aBion  at  the  qffizes,  innuendo,  &c.  and  I  hdUI prove 

tkomeeij  to  it :  C.  fhall  have  an  adion  for  thefe  words,  all  this  matter  being 

^^^^'  alleged  in  the  declaration,  though  E.  does  not  allege  the  particular 

bUl  ^xhi-  thing  in  which  C,  was  forfwom  ;  for  it  is  alleged  that  befaid  the 

bited  there  words,  having  a  conference  of  this  ifjue,  and  of  the  evidence  fa  givcn^ 

^the  de-  Pafch,  1 1  Jac.  B,  R.  between  Lane  and  Gibbons  adjudge4.] 

againft  the  plaintiff,  and  an  tnfwer  to  that  bill.  The  defendant  demurred,  bicaufe  he  alleged  not  uj 
perjury  in  any  particular.  And,  without  argument,  it  was  adjudged  for  the  plaiatiff.  Cro^  £,  907^ 
pU  $7*  Mich.  44  &  4S  K^*  B.  R.  Poultney  ▼•  WiUunfoa* 


_i 
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Tlie  pSalntiff'  was  fndmced  m  a  witnefs  at  a  trial  at  Guildhall^  and  upon. hit  ottfa  fife  efidcnce^ 
^  defendant  fnper  hoc  immediaBey  &id,  then  hafi  fir/worn  thyfelfj  innuendo  in  the  fald  oath.  It  was 
^od^  that  the  adion  laj  upon  thefe  cirQimftancea*    Cro.  £•  29 3«  pi.  6.     Hill.  35  £Iix.  B*  &• 
Ncdham  ▼•  Corfeilis. 

[23 1  If  one  lays  to  a  juryman,  thou  art  a  common  jufynan  and  Mo.  867. 

haft  *feen  the  overthrow  of  100  men  by  thy  falfe  and  fubtie  means  ;  pj^u*^ 

an  a£lion  lies  \  for  thefe  words  (fubtie  and  falfe  means)  fliall  be  jac.  (mis 

intended  of .  a  common  juror^  and  this  touches  him  in  the  point  tobeS*c. 

of  his  oath.    Pafch.  1 7  Jac.  B.  R.  Peter's  cafe  adjudged.]  t;i^*(fe«| 

here  is  *^  (heen)  there  aa  it  feems  it  ihould  be.  Adjudged  the  adion  wcH  lies,  with  avc^ent  that  he 
had  been  fwom  in  jorica  of  life  and  death.  ■  ■'  S.  C.  cited  Godb.  242.  pi.  336.  in  Bfook^i  cafe  bf 
Warburcon  J.  as  Hill.  6  Jac.  bat  there  the  words  are  (fajA  been  the  death  of  100  men,  dkc.)  and  thai 
though  the  words  in  ^hemfelves  are  not  adionable,  yet  being  fpoke  malicioofly,  will  bear  an  adion.-i»-« 
S.  C.  cited  Het.  173.  Trin.  7  Car.  C.  B.  in  cafe  of  Hitcham  t.  CafoD,  as  HiU.  6  Jac  C.  B.  Ltmf^ 
man  ▼•  Paclcy  and  the  words  there  agree  with  Godb^ 

[24.  If  A.  be  charged  at  a  feflions  of  the  peace  for  divers  Cro.C.xSJ^ 
trefpaffcs  done  to  J.-  S.  and  [thereupon]  J.  N.  a  conftable,  is  pJ^^^V. 
produced  to  teftify  his  knowledge  in  the  matter,  and  he  is  fwom^  Corderoy 
and  thereupon  gives  his  teftimony ;  and  upon  this  A.  fays,  (hav-  S«  c«  But 
ing  reference  to  the  faid  oath,)  that  he  is forfwom  i  though  this  trwds'la**. 
evidence  was  not  given  upon  any  iffue  fo  that  it  may  be  perjury  with-  thcdedai*.. 
in  the  ftatute^  yet  if  he  was  lorfwom  in  f uch  a  court  of  record,  ^"  ^**« 
this  was  an  offence  at  the  common  law,  and  therefore  the  a&ion  5^^  JJjf 
lies.     Mich.  8  Car.  B.  R.  between  Doks  and  Corderoy  ;  ad-  was  for- 
judged in  a  writ  of  error  upon  a  judgment  in  bank,  and  the  judg-  f^«n>n«ny 
meat  affirmed  accordingly.    Intratur,  Mich.  7  Car.  Rot.  284.]     b^reifoiT 

of  hit  oath 
taken  at  the  feffions,  it  was  objcdod  that  tht  count  wta  ill.  And  the  conrt  held,  that  If  there  be  any 
doubt,  it  is  upon  the  declaration,  which  is  uncertain,  by  not  (hewing  chat  the  words  intended  a  hits 
oath  in  a  court  of  record.  But  the  defendant  having  juHtfied,  and  ihewed  that  the  oath  was  made  in 
the  open  ieffidns,  and  that  it  was  faU%  the  court  held,  that  this  confefiton  clears  the  ^oeftion  whereof 
he  intended  to  ipeakj  and  fo  jodgment  given  in  C.  B.  was  affirmed.  Jo.  307.  pU  19.  S.  C. 

the  uncertainty  in  the  declaration  was  made  good  by  tlie  plea  in  bar }  and  judgment  affirmed. 

See  All.  7.  Mich.  11  Car.  B.  R.  OftK>m  v.  Brooke,  S.  P Jbid.  cites  the  cafe  of  Dulte  v. 

Corderoy  hv  the  name  of  Tuice  ▼•  Condie. 
« 

[25.  In  an  a£kion  upon  the  cafe  by  A.  againft  B.  for  words,  if  ^^  (P«  b) 
the  plaintiff  declares  that  one  Chriftmas preferred  a  bill  in  chancery  ^^^'^^ 
againft  him,  &c.  ((hewing  the  effed):  of  the  bill)  and  that  he  made  sai.  pL  3. 
a  true  anfwer  thereto  upon  his  oath  there>  according  to  the  courfe  ^"  ^f^* 
of  the  court,  and  that  after  there  being  a  difcourfe  between  one  ^^.'^^ 
D.  and  the  plaintiff  at  Da.  touching  certain  matters  between  adjudged  as- 
them^  the  faid  B.  and  one  F.  came  to  the  fame  place,  whereupon  ^'^i* 
A*  faid  to  D.  /  hi^U  talk  f  no  loeiger  with  youy  now  your  2  qffldavit-^  T  45. 
wten  are  come  \ .  upon  which  B.  the  defendant  faid  of  the  plaintiffy  he  Michel  r. 
need  net  to  fay  foy  for  *  he  was  abfilutely  forfwom  in  his  anfwer  to  ^"^^*^ 
Ci&f^md//3i// (innuendo  :(the  faid  bill  and  anfwer)  though  hedoes  ^\  p^     ^ 
not  fay  that  be  wasforfworn  in  a  poitrt  material^  yet  it  is  a  ilander  \  *     -  _*-  j^ 
and  though  there  was  f  not  any  difcourfe  of  this  fuit,  yet  there  ^[411  ] 
fliall  not  be  intended  any  other  lUitt  nor  any  ftiit  in  any  court,  by  t  So  though 
Stalbn  whereof  the  a^Uon  would  not  lie^  without  (hewing  of  it  by  |P  ^^ 
she  defendant.    Mich.  9  Car*  B.  R,  between  Sxa  RicHiiRD  f^^f^^^ 

Strode 
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wftere  tfie     Strodb  AND  Strode  Allen^  adjudged ;  this  being  mored  ia 

cJwcd  th«     arrea.  J 

the  huJband  being  fued  in  the  fhtntTs  court,  and  the  plaintiff  ^rw/frmf  as  M  v'ltntfi  agsnft  hiniy  a  fcr^ 
^\€t  pafled  againft  him  at  the  trial,  the  wife,  having  a  colloquium  of  that  tjrial,  fai4  of  and  to  the  plsa- 
tIfF,  ttou  art  •  fwrfwm  rajcalif  ftllvWy  avd  I  wiil  frovt  tbem  tcokefi  a  fslfi  cath  Mgma/I  mf  bmfbaU 
and  me  t9'day  ;  after  a  verdid  for  the  pbintifi',  it  was  obje^bd  that  the  worda  wete  not  adioAabk,  be* 
caufe  it  doth  not  appear  that  It  was  in  a  court  of  record,  becauie  the  words  rebte  to  a  fuit  in  which  the 
wife  was  not  a  party  ;  but  adjudged,  that,  with  fuch  an  inducement  of  a  coUoquiumy  the  wosds  ve 
aidio&able.    Hatdr.  151.  Pafch.  1659.  in  the  exchequer,  Bruporigg  r.  Haoger  &  Ux\ 

Cro.  C.509,       [2(S.  If  a  man  fays  of  J.  S*  he  batbforfwom  bimfilfin  a  court  tf 

v!hq^^^  ^^^^'  ^^^^^  ^^^^  ^^^  J"  ^5.  though  he  docs  not  ezprefs  in  what 

S*c!tbe  court  he  intends.     Mich.  14  Car.  B.  R.  Hoskins  and  Chele, 

words  were  adjudged  per  curianit  in  a  writ  of  error  upon  a  judgment  in  B. 

^fwrn  in  wherc  it  was  adjudged  c  contra  j  and  this  judgment  now  reveifed 

s  court  of  per  curiam.    Intratur^  Hill.  13  Car.  Roc.  696.] 

lecord, 

and  that  In  ill  prove.    It  was  held,  that  it  fliall  be  taken  he  fpolce  thefe  worda  malickmfly,  accnfii^ 

him  of  peijury,  and  for  a  falfe  oath  taken  judicially  upon  judicial  proceodinga   (and  not  in  ordiaaiy 

difdmrfe)  as  had  been  argued)  in  a  court  of  record,  and  that  it  (hail  be  underftood  according  to  the 

common  fpeech  »d  ufuaL  tnlendmcnt.    And  judgment  was  revcrfed. 

.    M*firjtbort  himfelf  in  cvtry  fbing  that  txjwore  in  this  <tfuje  j  (difcoorfiag  of  a  trial  at  Gnildhal^  hi 

which  the  plaintiff  was  a  witnefd.)     The  plaintiff  averred,  he  fwoie  nothing  but  what  was  pcitineuc 

to  the  ifTue.     RefolTcd.by  Wyld  and  Archer,  that  the  aftion  lies,  it  appearing  by  the  woida  to  be  in  a 

court  of  record.    Frccai.  Rep.  17*  pi.  17.  Mich.  i67i«  C«  B»  Myaa  v.  Okey* 

.  < 

•    1 

See  (E*  a)         [^7.  If  one  man  fays  to  another>  ihat,he  naasforfunm  in  a  emoi 

fU  I,  s.  c.  ^^^g^j  ^iQ  fuch  matter  and  manner  as  is  not  within  Ae  ftatute 

.  of  4  Eliz*  of  perjury)  yet  beeaufe  he  may  be  indi£led  for  this  at 

common  law,  an  a£lion  upon  the  cafe  lies,  though  it  was  urged 

that  it  was  not  perjury  within  the  ftatute  of  5  Eliz.  the  oath  bong 

made  upon  a  writ  of  inquiry  of  damages  of  which  the  court  gave 

no  opinion^   but  that  the  adiou   lay,  admitting  that  it  is  not 

within  the  flatutc.    Mich.  13  Car.  B.  R.  betweeit  PRtTEit  Aia> 

Meadman,  adjudged,  this  being  moved  in  arreft  of  judgment* 

Intratur,  Trin.  13  Car.  Rot.  546-] 

Mar.  7.  pi.        [a 8.  If  one  fays  of  another,  thou  art  forfnvom^  and  jSifi  take  a 

X7.  Smith's  Jtiljg  ^^/^  ai  the  ajfizes  at  Hereford  agcMtfi  J.  S,  no  adion  lies  for 

^e\aiott*     thefe  words  without  an  avfrmetit  that  this  waf  at  a  triaiy  or  h^ort 

will  lie  with  the  coitrt  or  jury  ;  for  it  might  be  at  the  afltzes  in  a  private  hoiifey 

'h*™h^      or  other  place.    Pafch.  15  Car.  B.  R.  between  Prichard  and 

fw^  in  thtl  Smith,  adjudged  per  curiam  in  a  writ  of  error  upon  a  judgment 

cMfe, other-  in  Ludloiu ;  and  the  ift  judgment  revcrfed  for  this  caufe.     Intra- 

i^*"?/7:   tur,  Pafch.  14  Car.  Rot..  179.] 

forjwrn  before  the  jpjtleet  cf  aJftTie  betnveen  A,  and  S»    Adjudged  afHonable.  Het.  IT9.  Mich.  4  Car, 
C.  B.  Keene  v.  Coac..  but  where  an  a^ion  was  brought  for  words,  and  the  ptainttflT dechued,  tfatf 

thedefettdant  being  indited  of  a  forcible  entry  at  the  (eflioot*  and  the  plaiotifF  pfodiiccd  as  a  witne&ibr 
lhi^king»  and  fwore  nothing  but  was  true ;  the  defendant  after  difcourfie  of  the  faid  oath,  f.iid,  he  tatk 
Oyfalfe  oath  again/!  me  at  the  Jtjp.cnsy  innuendo  the  faid  oath,  &c.  It  was  moved,  that  the  defendant  might 
vofiosk  aaextrajudiciai  oath,  and  cictd  the.cafe  of  Pritchard,  whcie'it  was  adjudged  that  n*  adion  lay  | 
icd  non  ailocacur;  for  in  tiiat  cafe  00  coUo<{uiMm  was  laid,  which  is  alleged  in  thb  cafe,  aad  Aem  » 

wliat  the  words  fpokc  did  relate.     Vent.  195.  Pafch.  24 Car*  9*  B.  R.  Wood  v.  Coat* 

« 

[  412  ]  [19.  If  one  man  fays  of  J.  S,  he  is^rfnvorn^  andhis  oath  irupom 
All.  7.  s.c.  record,  an  adion-  lies ;  for  this  is  as  niuch  as  if  he  had  laid  that 

adjudged  ac.     ,  ,1  tig 
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his  oath  is  upon  record^  and  he  is  forfworn ;  for  flic  perjttfy  is  cordingiy. 
not  of  record,  but  his  oath  only,  and  fo  he  intended  that  he  was  l^^J^ 
forfworn  in  the  matter  which  he  fwore  of  record.     Mich,  aa  tbyfeifat 
€ar,  B.  R.  between  Osborne  and  Brookes^  per  curiam.    In-  x^**  tf»rf 
tratur,  Trin,  aa  Car-  Rot-  767.]  ^t","!;!^" 

rtnrd^  it  was  ruled  upon  demurrer,  that  adion  lies.  Cro.  E*  5^3*  pL  9.  Mich  39  &  40  Eliz. 
B*  R.  Hairifoa*s  cafe. .  ■  ■  In  avlion,  the  plaintiff  declared,  that  a  communication  being  of  him, 
the  defendant  £ud,  that  per jurtd  knave  (innuendo  the  plainCtfF)  ftands  perjured  on  record  at  GuildbaH^ 
Londtm^  0md  /  w'Mprwe  k*  Aad,  at  another  time,  he  iatd  to  the  plaimiff'himrclf,  tbou  art  a  per- 
jured knavCy  undfiandeji  perjured  on  record f  fcr  dery'wg  thy  ctvn  bandy  and  i  tvili prQve  it*  After  yer- 
di£t  for  the  plaintHF,  it  was  ittoved,  that  it  is  not  ihewn  in  what  court  the  plalntitr  was  perjured,  there 
hdttg  two  courtt  there,  one  whereof  is  a  court  of  record,  and  the  otAer'  MU  But  the  court  held  dearly^ 
chat  it  attft  necefliuily  be  intended  to  be  in  a  court  of  recoil,  it  bci^g  •f^Hctun  m  objcdo,  to  fay  he 
ftands  perjured  upon  record,  if  it  was  not  in  a  court  of  rtcord  j  tmd  judgment  for  the  plaintiff.  3  Buill. 
ft83.  Hill.  14UC.  MefflyiKT.  Fameden. 

The  pUUatxaF  appeared  before  a  juAice  of  peace  to  give  erideiice  agaUft  aaothee,  anflitiie  defendant, 
to  weaken  his  teilinony,  fpoke  thefc  words,  ib^u  bttfi  been  s  t(m(€ntio»f$*  mm  jbef0  ]p  years,  and  s 
feeder  offirife,  and  bafl  taken  ajalfe  oath  agalnft  my  brother  and  fifier  in  a  truittur  cf  inc^tinency,  ard 
ta/i  taken  20 1.  fir  ity  and  I  wtlijhew  k  on  record*  It  was  moved,  thait  It  was  not  f li J,  that  he  was 
perjured  in  any  court  of  record,  but  that  he  will  fhew  it  of  rect>rd.  But  adjudged  a^lonahfe  j  thefpeak- 
ii^  beiqg  Uid  to  be  falibftiaalitiofe^    Style  535.  Trin.'i652.  B*  lU  Heard  v.  Ra&d. 

f  30.  Upon  a  difcourfe  between  A.  and  B.  of  a  fait  in  a  hun-!  *^^  ^^ 
drcd  court,  in  which  A.  was  produced  as  a  witnefs,  ai^d  f^'OT\\^A^^^^^ 
if  B.  fays  to  A.  thou  art  a  firjured  rogue^    aftion   lies  ;    for   a"  and  tbat  I 
perjury  in  a  hundred  court  is  within  the  exprcfs  words  of,  the  wi///»r«r«; 
ftatute  of  5  Eliz.  P.  1653.  between  Saintsbury  and  ALsorne^ /^^^^^^^ 
adjudged  per  curiam ;  this  being  moved  in  arreft  of  jiidgnlcnt.'/'y'»^'»'<2^ 
Intratun  Trin.  16C3.]  F.R.tntbe 

^  ,  '    t  '     hundred 

tmtrf^  The  plaintiflThad  a  verdid  ;  Vut  becaufe  it  was  not  (hewn  that  any  aaion  was  depending  in  the 
hundred  court,  between  P.  R.  and  any  other  in  which  the  plaintiff'  was  a  witnefs,  which  might  have 
iadaced  the  word  (forfworn)  to  be  equivalent  to  .the  word  (perjured)-.  \i  was  aujudged  againft  the 
pmntiff.  Yelv.  27.  Mich.  44  &  45  Eliz.  B.'R.  Qore  v«  Moret^n..  .  *  Cro.  E.  995.  pi.  n^ 
S.  C.  with  an  (innuendo  Stiverton  hundred  court]  \  but  becaufe  it  did  not  appear  that  it  was  any&ourC 
of  record,  nor  any  court  whereof  the  juftices  here  ihould  take  conuHuicc,  the  a^oh  does  not  lie. 

3.1.  Tan  have  procured  a  perjured  man  tofeek  my  blood.  Cro.  E* 
342.  in  pi.  II.  cited  to  have  been  ruled  in  Hastixgs*s  cafe, 
Pafch.  32*"  Eliz.  not  to  be  aftionable  ;  but  Fenner  faid,  the  cafe 
was  not  adjudged,  but  ended  by  arbitrement. 

32.  /  'will  prove  F.  to  be  a  perjured  knave ;  all  the  coilrt  held  3  Lc.  i^i. 
the  words  aftionable.     Cro.  E-  222.  pi.  i.  Pafch.  33  Eliz.  B.  R.  P»-»o3-HiI.' 
Fermor  V.  Dorrington.  /  *c!l's.c.. 

33.  He  is  forfworn  and  perjured  in  /wearing  at  C  B.  bar,  upon,  accordingly.. 
tie  deeds  nohich  he  then  had  in  his  handy  is  aftionable  ;    and  the 

words  fliall  not  be  conftrued  of  his,  forfworn  upon  the  deed  ;  for  * 

the  vulgar  fenfe  is,  that  men  do  nof  ufe  to  fwear  but  upon  a 
book.     Ow.  13.  Hill.  35  Eliz.  B.  R.  Carter's  cafe. 

34.  Thou  art  a  forfworn  man ;  for  thou  wert  forfworn  in  the  Noy  34. 
ket ;  aftion  lies,  becaufe   a  leet  is  a  court  of  record.     Per  tot.  ?Jd^J,j^/' 
cur.     Mo.  404.  pi.  539.  Pafch.  37  Eliz.  "Wild  v.  Copeman.  thc^TaindV. 

Cro.E. 

497.  pi.  9*  S.  C.  all  the  juftices  held,  tbat  aftion  lay  for  thcfe  words.  .  S.  C.  c?ted  Cro.  £.  711. 
in  pi.  48.— —So  for  faying,  tb'ju  art  a  perjured  knave,  for  fbcu  didjfju*<.:r  tbh  day  at  ibe  leet,  that  I 
hak^  hf^ead  im  my  louftf  whereas  I  did  not.  It  was  obJc£ted,  thitr  perjury  c.innot  be  in  a  leet,  whervof 
the  law  takes  any  notice  \  but  per  tot.  cur.  the  wx>rd«  are  aiQionable ;  for  though  it  be  not  perjury  pu- 
mfliablc  by  5  £!»•  yet  it  it  diicredit,  for  which  z&ion  liet ;  and  adjudged  for  the  pUuBCiif.  Cro.  E. 
709.  pi.  32.  Mich.  41  &  42  £lis.  B*  R.  Spencer  t«  Shory. 

35-  3^^^^ 
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S.  C*  cttc4  >  ^5*  'i%ou  ^rt  afirpwarnfellrtts  ifir  hy  thy  falfe  oati,  thou  h^ 
A^«  Godb.  hanged  as  true  a  man  as  thyfelfy  is  a£tionaSle ;  per  tot*  cur*  for  by 
itll-IlL*  the  laft  words  it  cannot  be  intended  but  to  be  a  falfe  oath,  judi- 
^bou  art  a  cially  taken  in  evidence  againfl;  a'  prifoner.  Cro.  £.572.  pL  13. 
/tZ/^yw--      xrin- 10  Eliz.  C  B.  Bate  s.  Rookwood. 

fmwn  ^^ 

k»av€ffir  tbou  didji  take  afalje  oath  befin  m  judge  ofafiaet  to  battg  «  wutum    Adjvdfed  for  the  pbui- 

tifiu    Erownl.  13.  Ajumi* 

36^  Thw  hajihrfixwm  thjfelfat  London^  and  there  it  e^peareth 
upon  record.  Rtiled  a^onable  on  demurrer*  Cro.  £.  583.  pL  j^ 
Mich*  39  &  40  Eliz*  B.  R*  HarriCon's  cafe* 

37*  Tpu  did  moft  perjuredlj  prefeni  me  atftuh  a  mutation  before fuch 
an  ordinary,  not  aftionable  i  for,  per  tot*  cur.  it  Appears  not  that 
be  was  fworn,  nor  what  he  fwore,  fo  as  he  might  comnut  per- 
jury, nor  that  it  was  in  any  judicial  proceeding*  Judgment  for 
the  defendant.  Cro*  J.  120.  pi.  z.  Trin*  4  Jac.  B.  R.  Sill  v* 
Heath. 

38*  Thou  art  a  perjured  felbw ;  thou  hafi  10  L  to  take  a  falfe 
eatb,  and  therefore  thou  art  afirfwomfeliow.  Fenner  and  WiUuma 
held  the  w'ords  a£lionable,  but  Yelverton  e  contra*  Bulft.  6gm 
Blich*  8  Jac*  Anon* 

39*  llie  difierence  is,  if  one  calls  another  a  perjured  man,  theic 

words  are  a£iiottable,  and  it  {hall  be  intended  in  a  court  afjufiice^ 

and  to  have  a  neceflary  reference  to  it;  but  for  tl^e  words ^r- 

fnuom  fellow  no  a£lion  lies }  but  if  thefe  had  a  reference  to  ajudi^ 

cial  court^  they  are  then  held  to  be  a£lionable ;  and  this  is  the 

general  difierence  in  law  touching  thefe  and  the  like  words.  Arg* 

2  BulfL  150*  Mich.  1 1  Jac.    Croford  v.  Blifie. 

S*  P.  Arf •        40.  He  isjmfttforn  in  C.  B.  is  adiionable ;  per  Hobart  Ch*  J« 

'•'rtt.  44.     Hutt.  34.  MSch*  15  Jac* 

^ui  fay»,  tl^At  to  fay  be  bsthfirfworn  htmftlfat  the  hdr,  (Snonendo  the  bar  of  C.  B.)  will  not  ma&atmn 
an  «£Hon«-  -Bttt  if  one  iays»  he  watfirfiiwrji  nf  tU  €•  B.^s  bar^  it  is  adiooabk  )  lor  it  ibdl  be 

intended,  that  itwai  upon  oaminaf  ion  in  the  execution  of  jufttce*    Aif*  Win.  3.  Paich.  19  Jac 

41*  Tou  have  caufed  this  hoy  to  perjure  himfelf.    Adjudged  for  the 
plaintiff*    Ikownl.  2.  Bridges  v.  Playdell. 
Rntt.  44*  42*  ^*  ^  a  falfe  forfwom  knave f  and  took  a  falfe  oath  againfi  me  aL 

S.  c.  but  a  commiffion  at  W.  is  not  actionable ;  for,  per  Hobart,  the  words 
**^*"'  be"  ^^  altogether  uncertain  \  for  it  docs  not  appear  what  autlKNity 
Sddbythe  the  commiiBoners  had,  nor  in  what  manner  he  was  forfwom^ 
.foort.  Win.  2.  Pafch.  19  Jac.  King  v.  Bowen. 

43.  Cafe,  &c.  for  thefe  words,  fbe  is  a  forfwom  whore,  and  a 
perjured  nvhore^  andforfwore  herfelf  at  Watermaifs^ball,  concerning 
ihefervant  ofT.  S*  It  was  moved  in  arreft  of  judgment,  that  the 
words  are  not  a£lionable,  becaufe  the  charge  is  principally  for 
forfwearing ;  but  the  Ch.  B.  faid,  that  the  words  (perjured  whore) 
are  in  a  diSind  claufe  by  themfelves,  without  reference  to  or  de» 
pendance  on  the  reft;  and  judgment  was  given  for  the 
Hard.  7.  Trin.  1655.  in  the  exchequer.  Wales  v.  Norton. 
44*  The  plaintiff  declares  of  a  difcourfe  of  a  will,  for  pnmi^ 

ndiereof  the  plaintiff  was  fwomj  and  the  defendant  faid  of  hiin# 

im 
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in /wear! fig  the  oath  that  Hartwell  took  in  the  huftnefsy  he  aidfiJOear  a 
falfe  oath.     Per  cur.  the  words  are  adionable,  by  rcafon  of  the 
colJoquium,    Freein^  Rep.  55.  pL  70,  Mich,  1672.  Hartwell  v. 
Cole. 

*  (G.  a)     General  Word^- 

[i.  IF  a  man  fays  to  another //6«t^  hi  is  a  ilnef^  an  aftion  upon  the  ^  C^- «) 
^  cafe  lies.     Mich.  4  Jac.  B.  R.  between  f  Minors  and  Li-  Sl'^ro.  T. 
FORD,  adjudged  14  Car.  B.  R.  between  Coice  and  Brampton,  114.  pU  2*3. 
adjudged  in  a  writ  of  error  out  of  Ludlow.     Intratur  Pafch.  14  ^-  9"  "*' 
Car,  Rot.  424.     The  words  were,  thou  art  a  forepworn  ivhore^  !!!^Thi^ 

^^^f*\  generally, 

t.     .  ,     -  -.  .  .  without  fay- 

ing of  what  natwre  fpcoally,  will  bear  an  aftion;   per  Wray  Ch.  J.  but  Gawdy  T.  e  contra.     Ow. 
47.  in  cafe  of  MofTe  v.  Read. 

Aaion  will  lie  for  caling  one  ibUf  or  traitor  generally;  per  Broralev,  Portman,  Brooke,  and 
Stamford  clearly  >  for  he  may  be  damaged  as  much  by  thoft  general  words,  as  if  they  had  been  fpoken 
fpccially  ;  but  Brooke  faid,  that  in  ancient  time  it  was  taken  othcrwlfc,  but  the  law  now  is  taken  at 
before,  and  this  is  the  better  law.  Dal.  17.  pi.  7.  1  &  a  P.  &  M.  Anon.  The  reporter  fays,  vide— 
Br.  Aaion  fur  le  Cafe,  pi.  2.  S.  P.  cites  27  H.  8.  14.  by  FitEhcrbcrt  and  ShcUy  cleeriy.— — . 
S.  P.  as  to  the  word  (tkiefy)  and  adjudged  for  the  plaintiff.     1  Bulft.    134.  Mich,   ii  Tac.  B.iily 

».  Maynard S.  P.  Cro.  E.  563.  pi.  23.  Pafch.  39  Eii«.  €•  B S.  P.  Nov  cc.  iaeiU-eof 

Elwin  T.  More*  /* 

[2.  If  there  be  a  difcourfe  of  the  wife  of  J.  S.  and  then  one 
fays  ,  'who  would  fay  this  of  me  hut  J.  S.'s  wife,  who  is  a  whore 
and  a  thiefy  an  aftion  upon  the  cafe  lie«,  without  fhewing  what 
words  were  faid;  for  this  is  not  material.  Trin.  15  Jac.  B.  R. 
between  Griffith  and  Johnson,  adjudged.] 

s   [3.  If  one  fays  to  another,  I  charge  you  with  felony^  an  adion  c     '-     y 
upon  the  cafe  lies.     Mich.  5  Jac.  B.  R,  between  %  Bacy  and     Foi.  43. 
Child,  adjudged.     Mich.  8  Car.  B.  R.  between  $  Smith  and  ^  ■'"^'  -^ 
HoDGSKiNs,  adjudged  per  curiam  upon  a  demurrer.     Intratur  |  ^^  '*^* 
Pafch.  8  Car.  Rot.  104.  and  then  a  cafe  was  cited  to  have  been  cJrdingTJ,  by 
Mich.  2  Car.  between  ||  King  Xnd  Merrick,  B.  R.  an  adion  *^«  "^^^^  ^'" 
brought  for  thefe  words,  /  charge  you  withfelonyy  and  I  charge  you  chIid!--L 
conjlahle  to  apprehend  and  lay  hold  of  him  $  and  it  was  adjudged  that  S  Jo.  302. 
•  the  adion  did  not  lie ;  but  the  court  now  denied  it.  J  ?*•  5-  s.  C. 

of  Smith  V.  Hogfliead ;    and  the  words  were,  /  thargt  tbt  pimntiff  whb  fat  pkny ,  and  held  a^ion! 

aMe. Cro.  C.  276.  pi.  15.  S.  C.  and  though  the  defendant  pleaded  that  the  plaintiff  af- 

faiiltcd  him  on  the  highway  near  Highgate,  and  beat  him,  whereof  he  complained  to  the  confV.ible 
who  rcfufed  to  attach  him  unlcfs  defendant  would  fay  that  he  charged  him  with  felon v,  which  occa- 
fioned  his  fpcaking  the  faid  words,  yet  it  was  held  that  xM  aftion  lits ;  for  it  if  a  malicious  fcandal  to 
<4arje  him  with  felony,  and  he  fliews  not  what  felony  was  committed ;  and  judgment  for  the  plaintiff  nifi. 
B  Ut.  175.  R\ibcrt  King  s  cafe  fecms  to  be  S.  C.  The  words  were,  J  charge ycu  K.ng  tohhfehry^ 
^yui  confiahle  (innuendo  one  N.  a  merchant  of  a  vill  of  Norfolk)  to  take  bm  ;  and  judgment  was 
given  for  the  defendant.  S.  C.  cited  Arg.  Cro.  C.  277.  in  cafe  of  Smith  v.  Hodxe/kins    as 

Mjodged  in  B.  R.  Mich.  2  Car.  in  cafe  of  King  v.  Mcllor,  that  the  words  vvere  not  aaionable,  'and 
fljewed  a  copy  of  the  record  j  but  Jones  faid,  he  was  judge  at  that  time  in  this  court,  and  did  not 
remember  any  fuch  cafe  ;    but  if  it  were  adjudged,  it  was  becaufe  the  words  were  not  laid  to  be  fpoke 

of  the  plaintiff.— Poph.  2io.   Kirig  v.  Merrick,  S.  C.  and  judgment  quod  t}uerens  nil  capiat, 

^c.<.-.[In  the  cafe  in  Lat.  and  Poph.  Jones  is  mentioned  as  one  of  the  judges  in  court.] 
The  words,  viz.  I  charge  thee  with  felony,  will  not  bear  an  adlion,  unlcfs  they  arc  Jpoke  before  an 
■'«r,  or  that  he  is  carried  hefort  a  cwftablty  &e.     Agreed ^  by  Doderidge,  Haughton,  and  Chamber- 


a^oaable. 
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iftieaibk,  and  juiffloent,  Bill.  Sty.  %^$*  Mtcb.  1650.  B.  R.  Paine  v.  Ptdhi^>  '  S.  P* 
per  Ley  Ch.  J.  but  if  rhey  yt/tttfj^kt  prh/ateiy  to  a  many  no  a^Ion  lies  for  then)}  or  tm  a  co»rt  ^kki 
hath  e§itMfameof  fuch  pleas,  thai  the  aftion  will  lie  ;  for  the  i^ty,  by  reafon  of  f«ch  word?,  miy 
come  into  tro«(Ue ;  hut  chaigin^  one  with  ilst  felony,  and  dtarjsing  the  conftaMe  with  him,  is  not 
aAionablei  becaufe  ic  is  in  die  ordinary  courfe  of  juftice*     Godb.  340*  Trin«  21  Jac»  B*  R.  in 

F*-  434- 

Thefc  words  j"^.  If  onc  man  fays  to  another,  tiou  deferveji  to  he  hangedy  no 
nenaM^x-  aftion  lies  for  thcfe  words.  Trin.  4  Jac.  B.  R.  between  Hake 
traTHgant  to    AND  *  MoLTON,  adjudged ;  for  this  only  exprefles  his  opinion  and 

ground  an       judfrmcnt  of  him,] 

action  opo%  JO 

it  nor  being  ihewit  what  aA  was  done  to  deferve  hanging.     Yelv.  90.  Heake  t.  Monlton,  S.  €.«'-»• 

S.  C.  etted  a  Mod.  163.  in  cafe  of  Townfend  t*  Hughes,  Hill.  sS  &  29  Car.  2.  C.  B*  by  Atkbi 

{.  as  not  adiionabie,  becaufc  it  was  only  his  opinion.  S.  C.  cited  Arg.  but  Page  and  Probyn 

.  faid  that  the)  bc1ic%'cd  it  never  was  determined,  that  to  fay  of  a  man  that  bcdeferveii  to  hi  ban^id 
for  rebbirg  sn  the  kigkw^^  wouid  be  a^iapable. 

H.  «!'«//  come,  heme  again,  if  be  efcapei  the  gallovn  j  fvr  be  bath  deferved  to  he  banged i  adjvdged  not 
adionable;    for  they  are  too  general,  becaufe  the  country  people  may  intend  he.de/ervcd  hrogiog, 
'  though  he  never  cooimitted  any  felony.     Cro.  £.  470.  (bis)  pi.  30.  Pafch.  39  £ilt.  B.  R.  Hailand 
T.  Mabbs. 

Jfjcm  had  [j.  If  a  man  fays  to  J.  S.  thou  art  ^ /curvy  hadfeUtnvy  and  bajl 
f^/Toubad  ^"^  ^^^  \J^^  tubich']  thou  deferveji  to  he  hanged^  no  a£bion  lies. 
hte^ tanged  Mich.  1 1  Car.  B.  R.  bctwccn  Fisher  and  Atkinson,  adjudged 
hfwer.tto\    per  cur.  in  arreft  of  judcment,  after  a  verdi£l  for  the  plaintiff.] 

»«*judgedac.   ^  J      fc.  >  r  J 

tionable  \  for  it  fliall  be  intended  that  he  committed  an  offence,  for  which  the  penalty  of  deadi  was 
due  to  him.  Cro.  £.  62.  pi.  4.  Mich.  %q  &  30  Eliz.  B.  R.  Donne*s  cafe.  -— <— — ^  ibid*  Wray 
f;iid  that  where  A.  wrote  che  name  of  B.  upon  x  wall,  and  drew  a  gallows  upon  the  wall,  and  wrote 
further,  that  if  this  man  Lad  his  deferts  be  Jhouid  have  been  banged  on  theje  gtUatifs^  and  adjudged 
adionable* 

•  Yclv.  104,  ^(5.  If  one  man  fays  to  another,  you  are  no  true  fubjeB  to  the 
^t.^curthc  ^"^>  "^  aftion  lies  for  thefe  words,  becaufe  they  are  too  general; 
a^ion  docs  for  perhaps  it  may  be,  becaufe  he  had  not  paid  his  fubfidies. 
v^^hd^"^  Mich.  5  Jac.  B.  R.  between  Smith  and  Turner,  adjudged.] 

|:c.ircd  by  the  declaration,  that  the  words  had  been  fpoke  upon  .•any  difcourfe  of  the  loyalty  of  tfia 
plaintift',  then  the  opinion  was  otherwife.— »— Cro.  J.  2oa«  pi.  r.  S.  C.  and  adds,  and  that  I^aiS 
proTj^  J  adjudged  for  the  d^tcndant }  for  it  may  be  intended  that  he  was  no  true  fubjeO,  having  been 
f^tic  in  fome  office,  or  being  accountant  had  not  made  a  true  account,  and  being  laid  barely  without 
circuniftancc^,  tlic  ;»^ion  lies  not  5  and  fo  the  court  diftinguiflicd  it  from  the  cafe  of  •  Sir  W.  Wal« 
gT.ive  V.  A  gas. 

Tfx,u  art  an  untrue  man  to  tl:  queent  is  not  a^ionablc  if  fpoke  cf  an  ordinary  fubjed ;  but  if  fpoJiPt 
•f  onc  of  the  pri-vy  ccun.il,  arc  adlionable ;  per  Wriy  Ch.  J.  Le.  3^6.  Tiin.  32  Elia.  B.  R.  in 
pi.  4'"'9. 

♦  See  (C.  b)  pi.  I.  S.  C. 

S.  P.  but  no  C?'  If  oiic  man  fays  to  another,  thou  art  a  roguey  and  an  arrant 
judgment.       rcguey  and  I  will  prove  thee  to  be  a  rogue^ .  no  action  lies.     Miofa.  41 

Jac.  Whitfpain  V.  Coke.— -The  fjying  to  a  man  that  he  is  a  liliym,  or  a  rpgirr,  lor  a  «Br/«/| 
or  the  likff  will  not  mainti'in  an  a£l'on  ;  for  they  are  ufual  words  of  choler  and  paffioa.  5  Rep.  15. 
b.  in  tbecal'c  of  Stanhope  v.  Blith,  per  cur.     Paich*  27  Elia.  B.  R* 

Wack^C  f ^'  ^^  *  ^^^  ^^^^  ^^  another,  you  rogue^  you  are  a  traitcrlj 

CoiiTT,*  ^^g**'j  >'^"  cheated  your  father  of  all  that  ever  he  had ;  you  are  a 
S.  C.  ad-  branded  rogucy  and  have  held  up  your  hand  at  the  bar  ;  you  deftrved 
lhc^piti!!tiff.  ^^^^^"Si  and  you  fhall  be  hangedy  an  adbion  lies ;  for  it  appears  that 
"iui/  he  intended  that  hs  was  branded  according  to  the  ftatutc  [1  Jac. 

cap. 
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cap,  7,3  Mich.  23  Car.  B.  R.  between  Meake  and  Cubit  ad-  3  5' Mark  ♦. 
judged,  this  being  moved  in  arreft  of  judgment.]  Scre^wala* 

'  verdid)  for  all  the  words,  except  (craitorly  rogue.)  So  the  queftion  was,  whether  (hranded  rogue) 
would  maintain  an  adion ;  for  it  was  clear  that  none  of  the  other  wtuld,  becaufe,  as  was  indtibedp 
the  moft  that  they  import  is,  if  he  has  been  branded  for  a  rogue  by  i  Jac.  cap.  7.  then  his  puoifli. 
ment  is  paA$  and  fo  the  words  not  a^ionabie,  becaufe  they  can  be  no  damage  to  him.  But  adjudged 
fyr  the  plaintiff,  becaufe,  by  that  ftatute,  if  a  branded  rogue  wanders  again,  it  is  felony,  and  fo  tiis 
words  put  him  in  a  nearer  degree  of  felony  than  he  would  be  otherwife. 

[9.  If  one  fays  to  another,  thwart  a  rogue j  a  run-atvay  rogue j  and  ^^y*  220. 

dsi^  run  awayjfrom  Oxford^  and  thou  art  a  rogue  of  record  at  Oxford^  j^^wdit  S 

•  a£^ion  lies  for  thcfe  Mrords ;  for  he  cannot  be  a  rogue  of  record,  C.  the  court 

if  he  be  not  convi^ed  thereof  upon  record,  accordii^  to  the  fta«  inclined  that 

tute.     Trin.  1650.  between  Allesly  and  Mawpit,  per  curiam,  iak)^b^. 

this  being  moved  in  arreft  of  judgments     Intratur  Pafch.  1650.  But^djom'a* 

iot.  400.3  t"f 

ibid.  221. 
adjoraatur.— Tibaii  urt  a  rogue  and  a  vagaiond.     All  the  court  hdd  thefe  words  not  aftionable.     Cxx>« 
£•  843.  pi.  23.  Trin*  43  Eliz.  C.  B.  Robinfon  v.  Meller. 

1  o,  There  is  a  neji  of  thieves  at  Rippdfj,  and  Sir  J,  B  is  the  maU  D.  75.  a.  pi. 
ter  of  theniy  and  he  is  a  thief  himfelf     Adjudged  for  the  plaintiff.  *'•  Mich. 
Dal.  9.  pi.  7.  Mich.  7  E.  6.  B.  R.     Bridges's  cafe.  Lrgis^ia* 

Bruges  ▼.  Warenford,  S.  C.  adjudged  accordingly.  He  keeps  a  cetKpenty  of  thieves  at  bis  mill^ 

and  I  wil/  tt^t  grind  my  grift  there  as  long  as  they  are.  Adjudged  not  a^ionabie.  D.  75.  su  marg. 
Jil.  ai.  cites  Pakh.  5  Jac.  B.  R.  «ir  Wm.  Wray's  cafe. 

II.  He  is  a  murderer  is  zikionzhlc.     Mo.  29.  in  pi.  92.     Trin.  S.  P.  by 
,  3  Eliz.  Anon.  ^^i'^f,^ 

there  are  fooie  words  which  cannot  be  qualified,  as  murderer,  tbfef,  extortioner ^falfe  knave  ^  and 
in  fuch  cafe  an  adion  will  lie.  But  contrary  where  fuch  words  ucjpsken  in  ajeftirg  way.  Ow.  33* 
Txiju  7  £lia.  Winter  v.  Bamham. 

»  12.  He  is  an  adulterer  is  not  aftionable,  becaufe  it  is  not  pu-  For  the 
niihable  at  common  law,  but  only  the  fpiritual  law.    Mo.  20.  pi.  co«™on  |j« 

^^       rri  •  T?r         a  '  cannot  dif- 

92.     Trm.  3  £liz.  Anon.  ^uf,  ^y^ 

ftall  be  faid  adultery.  Br.  Adion  fur  le  Cafe,  pi.  2.  cites  27  H.  S.  14.  by  Fitsherbert  and  Shelly 
dearly. 

13.  He  is  afalfe  knave^  and  worthy  tojland  upon  the  pillory.   The  ^^'  i*»pl« 
defendant  juftified,  becaufe  the  plaintiff  by  his  attorney  fwore  gc^Jordingiy. 
falfely  that  his  debt  was  a  true  debt,  and  lb  caufed  lol.  due  to  — Bendl. 
defendant  to  be  attached  according  to  the  cuftom  of  the  city  of  '55r  P*- 
London  \  and  after,  upon  iffue  joined  between  the  plaintiff  and  accordingly 
defendant  upon  nil  debet,  it  was  found  for  the  defendant;  and  and  the 
therdjpon  the  defendant  fays  he  fpoke  thofe  words.     And  the  pj«*ijn«»— 
juftification  was  held  good.     Mo.  77.  pi.  210.     Mich.  8  &  9  cafe,  atcd 
£liz.     Lucas  V.  Cotton.  Uet!  63. 

fecms  to  be   . 
8.  C— —  But  Cro.  E.  31.  in  pi.  6.  Trin.  26  Fliz.  B.  R.  the  court  conceived  that  faying,  thou 

ana  knare,  and  a  pillory  knave,  are  not  adionable. Thou  art  the  faljtfi  knave  in  ail  England, 

IHl.  89.  in  pi.  5*  15  £iiz.    cited  by  Catlin  as  adjudged   not  adtionable,  in  the  cafe  of  Yale  v« 
Boftock,  , 

Thou  art  a  hsave^  and  a  pi/lory  knave ;  rammher  thou/houfdft  have  been  fet  on  the  pillory*  Adjudged 
ftr  the  plaintiff,  though  noc  faid  he  was  fet  on  the  pillory.  Cio.  £•  1 1.  pi.  7.  Mich.  24  &:  25  £iiz. 
C  B.  Browne  v.  Dawks. 

Thou  art  a  knave,  and  a  cheat'ng  knave ;  not  alienable,  unlefs  he  (hews  that  he  was  of  fuch  a  trade, 
and  that  he  baa  fpeciai  lofi  by  the  wprds.  $id.  4S.  pj.  8.  M^ch.  13  Car.  2.  B.  K.  WeUcn  v. 
JobnfoA,  * 

J'  *    *  He 


4i6:|:  mnta  [for  VTordi,] 

Mtud  cheatmg  Inevtf  he  bat  cheated  me  with  brafi-monej.  RcfolTC<f  tfatt  to  calt  s  trsd^msM  • 
cheat,  an  a€lion  will  lie,  if  he  fpealcs  of  his  profefTion ;  but  to  fpeak  it  generally  it  will  110c.  AsA 
adjudged  for  the  plantifT,  who  wa«  a  broker^  and  the  words  fpoke  of  his  profeffioa.  Rajm*  61*  Mich* 
i4Car«  a*  B.  R.  Davies  r*  Jones*       ■      ■  Keb*  393.  pU  X07.  S.  C.  adjudged  for  the  phiatiflfy 

BJfi* 

14.  Tbwwqfl  the  eaufe  that  y^S,  did  hang  bimftlf  J  and  that  ILN4 
did  cut  his  oivn  throaty  and  thou  bepnneft  vnth  no  man  hutthvu  yndotfi 
him*    Not  a<Eiionable.     DaL  89*  pL  5.  15  Eliz.  Anon. 

15.  If  thou  hadjijujlice  thou  hadftjlood  on  the  pillory.  Le.  127.111 
pi.  173.  Arg.  cites  it  as  adjudged  not  a^oiiable>  in  the  cafe  of 
Hylic  V.  TrowgTood. 

x6.  A.  is  a  thief y  and  B.  his  partdher.  The  whole  court  hdd 
the  words  not  aAionablei  becaufe  too  genital ;  for  it  may  be  that 
r  At 'T  1  ^^  plaintiiF  is  his  partaker  in  other  matters  ^  but  if  the  words  had 
been,  that  B.  knowing  A.  to  be  a  thief  was  his  partaker j  there  the 
a£bion  would  have  lain.  Judgment  was  given  againft  the  plain- 
tiff.   4Le.  24*  pi*  74.  Pafch.  26  £liz.  Bluet  ¥.r  Cooks. 

17.  To  fay  he  is  a  rogue^  or  a  variety  or  the  likci  fuch  wonb 
are  not  a^ionahlc.  4  Rep.  15.  b.  per  curiam 'in  pi.  4.  Pafch. 
27  Eliz.  . 

S.  C.  citoi  1 8,  Jff  hath  but  one  nfanoTy  and  that  he  got  hy  /wearing  and  fir» 
per  cur.^^'  f^^oring^  i$  not  aftionable,  though  plaintiff  counted  that  he 
Hill.  19  was  ^.jttftic?  of  peace f  and  furveyor  of  the  Dutchy  of  Lancafier^  and 
^*'*- '»  P^*  had  divers  other  offices ;  for  the  words  are  too  general,  and  the 
s!g.  cited  defendant  does  not  charge  the  plaintiff  with  fwearing  or  forfwear- 
pereor.Ch).  ihgj  "for  he  might  recover  a  manor  by  fwearing  and  forfwcaring, 
^■x^^  ^nd  yet  he  not  be  procuring  or  aflenting  to  it.  4  Rep.  15.  a.  b. 
E^a*.  c!V..  pl»  4'»  Pafch.  27  Eliz.  B.  R.  Stanh9pc  v.  Elith. 

in  pi.  15.     '  ''^  "Sec  (Z.  a)  S:  C* 

rbe  pUmt^    .  ..jp^  ^EhdU  Jboilldeji  hhvefat  on  thepiffon  if  thou  hc^  thy  deferts^ 

^t^su  *^^  coui:t  h^l<t  i^  not  af^ionabi^,  l^caufe  too  general.     And  Ad« 

be  mailed  to  dcrfou  Ch.  J.  took  a  dtvcrfity  between  general  words  infamous 

tbefiliory.  fpoJ^  fo  a  private  per/on,  and  when  to  a  public  Ojfficer  or  ma^ratef 

ftd^ooaUe.  ^'  ^^^  private  perfon  is  not  flandered  with  particular  infamy,  but 

Cro.  E.  *  the  magiftrate  may  be  by  general,  words.    Mo.  243.  pi.  383, 

3S4.  pi.  6.  Mich.  20  Eliz.  Anon. 

Pafch.  37  ^ 

£lis.  B.  R.  Jenkinfon  v.  Mayne. 

^T&9«  A^  20.  Thou  haft  forged  my  hand}  per  Gawdy  and  Wray  they  arc 

\^ifift^.  not  aAionable,  becaufe  too  general,  without  fhewing  to  what 

per  Wray  writing.     And  adjudged  accordingly.     3  Le.  231.  pi.  313.  HilL 

and  Oawdy,  ^ ,  Ey^.  fl.  R.  Anon. 

not  aoion-      ^^ 

able,  becaufe  uncertain  \   but  if  the  declaration  be  with  an  innuendo  fu'cb  a  deed^  then  \t  had  been  good 
enough.     3  Le.  231.  pi*  313*  Anon. '  — T^ca  art  a  former  ^  not  a^ionabie,  becaolb  not  £iid  l» 

wKat  thing  5  per  Wray.   Ibid. 

2 1  •  Thou  art  a  concealer  of  felony  ^  and  it  lietb  in  my  power  to  hang 
thee.  Adjudged  a£lionable,  though  the  words  are  general,  and 
Ihew  not  now.     Bulft.  148-  Arg.  cites  Rewdaqn  v.  Tucker. 

22.  Thy  credit  hath  been  called  in  queflion^  and  a  jury  being  to  pafs 
upon  ity  thou  fhifleJfi  in  a  Jury  early  in  the  mornings  and  the  landr 
thou  baft  are  gotten  by  lewd  practices  s  adjudged  not  actionable,  the 

wordf 
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Vfori^  being  too  general.    Cro*  £•  34B.  pi.  2i.  Mich*  3d  &  37 
Eliz.  B.  R.  Nichols  v.  Badger. 

23.  Thou  art  a  common  JUcher^  companion  of  cut^hroais^  isfc.  Ail 
the  juftices  held  thefe  words  not  aftionable.  Cro.  E.  554.  pi.  6. 
Fafch.  39  Eliz.  B.  R.  Goodale  v.  Caftle. 

24.  Tbou  art  a  com^ealery  adjudged  af^ionable ;  for  it  (hall  be 
intended  only  of  fuch  corn  as  might  be  ftolen»  and  not  of  corn 
(landing.     Cro.  E.  583.  pi.  23.  Fafch.  39  Eliz.  C.  B.  Anon. 

2  J.  •  Thou  art  a  murderer^  and  a  bloody  fellow  ^  and  I  am  afraid  of 
thee.     Adjudged  not  actionable.     Cro.  E.  672.  pi.  32.  Fafch, 
41  Eliz.  C.  B.  Slade  v.  Allen. 

26.  He  if  a  hhodfucker^  and  not  worthy  to  live  in  a  commomuiabA, 
and  his  child  not  horn  is  hundto  curje  him*  The  court  held,  that  no 
a£lion  lies.     Noy  64.  Thknmelthorp'g  cafe. 

'27.  You  have  bought  a  roan  folen  horftj  knowing  him  to  hefolen  / 
adjudged  a&ionable.  Godb.  157.  pi.  212.  Mich.  6  Jac,  B.  R. 
firiggs's  cafe. 

27.  Thou  art  a  thief ^  murderer y  villain^  bloodfuckcTy  bankrupt  \    [4x81 
iadjudged  adionable,  and  affirmed  in  errorj  for  it  is  fufficieat  if 

one  of  the 'words  will  maintain  an  action.     Jenk.^30i.  pi.  70. 
Trin.  8  Jac.  B.  R.  LukeVs  c^fc. 

28.  N.  who  was  Solomon  Smith's  cleri,  is  a  knave,  and  a  rogue,  Keb.  50,  pi. 
and  I  will  prove  it,  and  he  is  in  Ne^vgate,  and  is  to  be  hanged  for  .^'  S.  c.  ad- 
counterfeiting  the  king's  hand  and  feal;  adjudged  for  the  plaintiff.  "jbS?^!  JI! 
Raym.  17.  Trin.  13  Car.  a-  B.  R.  Nuttal.  v.  Page.  i6.thecottr 

.  agreed  th«c 
.  the  words  arc  a  direft  affiisiationy  and  that  what  feal  foever  U  be  it  is  ialon|r ;  «iid  judgiosat  for  dit 

plajfuiff. 

29.  The  phuntiff  nianied  the  4aughtm'  of  M.  who  intended  to 
give  him  iool.  and  the  defendant  faid  to  a  3d  perfon)  be  is  a 
rogtii  and  a  cheating  knave,  and  he  hath  cheated  his  n^her^in^law  out 
of  an  efiate  in  Norfolk,  and  I  will  pat  him  up  at  the  higlxrofs  for  it  \ 
and  alleged  that  by  thoiie  words  he  loft  his  mother's  good-will. 
The  plaintiff  had  a  verdid.  Bridgman  Ch.  J.  thought  thefe 
words  would  bear  no  adioii  is  themfelves^  and  would  carry  no 
prefent  damages ;  and  the.  n^otfaer  being  alive,  fhe  may  yet  give 
the  100 1.  and  her  intention  is  revocable,  thefe  words  in  them- 
felvcs  being  but  words  of  courfe ;  but  faid  they  would  confider  of 
it,  and  fet  a  rule  for  confequential  damages.  Cart.  1.  Mich. 
16  Car.  2.  C.  B.  Harris  v.  Porter. 

30.  Cafe,  &c.  for  thefe  words^  he  is  a  great  rogucy  and  deferves 
to  be  hanged  as  well  as  Gale 9  who  was  condemned  to  be  hanged  at  New-" 
gatefefjions,  and  of  his  further  malice,  he  bid  T\*S*  fteal  what  goods 
he  could,  and  he  would  receive  them*  Adjudged  not  adiionable  ; 
for  the  firft  words  orly  fhew  his  opinion,  and  perhaps  he  might 
not  think  that  Gale  deferved  hanging,  and  the  laft  words  were 
only  ba4  advice,  but  no  a£k  done.  2  Jo.  157.  Trin.  33  Car.  2* 
B.  R.  Bufh  v.  Smith. 

3  r.  TTouare  a  rogue,  and  you  broke  open  afbop  at  Oxford,  and  your  g|^?„^  .^.^ 
rrandfatber  Jones  brought  over  20/.  to  make  up  the  breach  i  adjudged  pi.  8.  So. 

U  3  for  »^"  ^* 
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Houfe,  s.     for  the  plaintiff.    Comb.  231*  Mich,  c  W.  &  M-  in  B.  R.   So- 

C.  It  was        ^^^«  „' 1J«„,^ 
moved  in         °^^^S  V.  Howe. 

arreft,  that  breaking  open  the  boofe  was  but  a  trefpafS)  and  making  up  the  bitadi  might  be  rcpairlcf  j 
but  the  court  iecmed  e  contra^  and  afterwards  gave  judgment  for  the  plaintiff. 

(H.  a)  Where  they  touch  not  Life  nor  Member. 


Hutt.  14.  [l- 1^  ^^^  ^^^  f^ys  ^f  another,  tiat  he  bos  Jlolen  a  certain  thing 
s.  c.  but  1  j^the  ftealing  of]  which  £f  but  petty  larceny^  yet  an  adion 

nit*iipF««!  "POJ^  ^^^  c^^^  ^^^s>  f°^  ^*®  ^^  ^  ^^^  ^^  felony,  and  a  great  flan- 
_See  [Z.  a)  der,  and  he  ought  to  be  whipt  for  this  by  the  law.  Q>ntra  Mich. 
PI.14.S.C.  2^  5j  38Eliz.  B.  R.  between  Carter  and  Hunt,  per  curiam.] 

upon  the  cafe  lies  for  calling  the  plaintiff  tbkft  and  that  he  fio!f  %  fiyteb  of  J.  S*  The  d^eaJmufiU 
that  the  ffaintifffioU  the  fami  Jheep,  by  nubicb  bt  called  bim  tbief,  Mi  wdl  be  migbt  \  and  ^ood  per  ctir. 
witbsut  e:cpre£ing  tbe  value  \  for  if  they  are  not  worth  ixd.  U>  that  it  It  only  petty  larceny,  and  no  fe- 
lony of  death,  yet  it  UfeUny  in  hi  nature,     Br.  Action  fur  le  Cafe,  pi.  3.  cites  27  H.  S.  3.x. 

Tbou  bafiholen  ba}  from  Mr,  Bttd  rach.  Hobart  faid  that  judgment  /hall  be  given  for  the  pUn- 
tiff  4  far  it  has  been  lately  adjudged  in  this  court,  that  where  a  nun  was  charged  with  petty  larceny  to 
fteal  under  the  value  of  lad.  an  a^ion  will  lie }  for  the  difcredit  is  not  in  the  value,  but  in  the  taking 
with  a  felonious  intent.     Win*  6.  Pafch.  19  Jac.  Wctherlcy  ▼.  Weils. 

C419] 

Hob.  184.  [2.  If  A.  fays  of  B.  hejlole  corn  out  of  my  barny  though  it  might 
pL  ^23.  ijg  that  the  corn  might  not  be  worth  a  penny ^  yet  the  adion  licsj 
M^i'v.        for  this  is  felony,  though  not  capital.     Hob.  Rep.  249.] 

Kett,  S.  C.^— -H^t.  172.  Trln.  7  Car.  S.  C.  in  the  fame  words,  and  feems  to  be  copied  from  Hob.— 
Mo.  8S3.  pi.  1240.  Hillf  14  Jac.  Anon,  but  feems  to  be  S.  C.  and  adjudged  a£tionablek~.Paph. 
ix<).  Mich.  15  Jac.  B.  R.  May  v.  Kett,  S.  C.  adjudged  that  the  action  would  lie;  but  if  be  had 
iajd  that  be  btdftolt  bis  torn  generally,  it  had  not  been  a^ionible  \  for  it  might  have  been  growiag, 
and  then  it  had  been  but  a  trefpais. Brownl.  2.  S.  C.  adjudged  for  the  plaintiff. 

* 

•  Cro.  J.  [3.  If  one  man  fays  to  another,  that  he  has  tbe  great  pox^  an 

MiUe^scafc  ^^^^^  "P^^  ^^  ^^^^  ^^^s>  becaufc  this  is  a  great  ilander  and  dif- 

s.  c.  but  '  grace,  inafmuch  as  this  comes  by  fornication,  and  no  man  will 
fee  (Y.  a)  ^  convcrfc  with  him.    Pafch.  15  Jac.  between  *  Milker  and  his 

^lll?t  Ho^!  WIFE  V.  Reeves.     Hob.  Rep.  cafe  290*  between  f  Crittal  and 

219.  pi.     '  Horner,  adjudged  $  the  words  being,  he  hath  caught  the  French 

291.  S.  C.  p^^^  fffjj  carried  thetn  home  to  his  tvife;  for  the  flander  is  not  J  by 

rTT!^      ^  reafon  of  the  ill  means  of  getting  it,  but  for  the  odioufnefs  of  the 

i!:;!^  infeftion.] 

—Brownl.  li.  Pafch.  16  Jac.  Cruttd  ▼.  Holener,  S.  C.  adjudged  for  the  plaintiff. 

Cro.  J.  144'        [4.  If  one  man  fays  to  another,  thou  art  a  leprous  knave,  and  a 

by  the  name  ^^P^^*  ^"  a£lion  upon  the  cafe  lies  ;  for  he  ought  not  to  come  into 

of  Taylor  v.  the  focicty  of  mcn  if  he  be  fo,  tliough  this  is  a  natural  infirmity. 

Perkins,  ad-  Hill.  4  Jac.  B.  R.  bctwccn  Taylor  and  Perr,  adjudged.] 

judged  upon '  *        j      o       j 

the  firft  motion  without  argument. — Koy  117.  S.  C.  adjudged.     ■        S.  C.  cited  Cio.  J. 

430.  pi.  3.  in  Miller's  cafe,  by  the  name  of  Taylor  v.  Banks..— *S.  P.  admitted,  and  S.  C.  cited 
in  the  cafe  of  Crittal  v.  Horner.     Hob«  219.  pi.  291. 

|^«  P^-  4-  [5.  If  one  fays  of  another,  that  he  has  the  faUing-ficlnefo,  no  ac- 

fJch'pobt"**  ^^^^  ^^^s.    Hill.  4  Jac.  B.  R.  between  Taylor  and  Peer.] 

9|>pears  in  any  of  the  books  there  cited.— —See  (S.  a)  pi.  21.  S.  C. 

[6.  If 
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[6.  If  one  fays  to  another,  tiou  art  a  bankrupt^  no  adion  lies ;  ^eeflienoiw 
if  he  be  of  no  tradiy  nor  ufed  to  buy  and  fell.     Trin.  2  Jac.  B.]      ^il^'p. 

but  becaufe  the  declaration  did  not  fct  forth  that  the  plamdfFwas  tff  any  myftery  or  trade,  it  was  held 
infufficient;    and  judgment  wai  ftayed.     Ooldfb.  84.  pL  5.  Pafch.  30  £iiz.  ^"^  jcc 

(17.  a)  pl«  z8.— See  the  notes  on  pi.  i.  , 

[7.  If  one  fays  of  another,  thou  art  a  common  bdrretor,  and  I  See(i;,  a) 

wi/l  iridic  thee  for  it  at  the  next  afftfes  i  no  a£^ion  lies  for  thefc  j^^  V^  ^ 

words.    Trin.  4  Jac.  B.  R.  between  Hake  and  Molton,  ad-  pLi^/    1, 

judged.]  Yelv.  9o« 

Heake  v. 
Moulton,  S.  C.  adjudged  accordingly,  though  the  worda  there  are>  thou  art  a  common  banctory  amj 
Jejerveft  to  he  hangtd'y    for  the  words  (common  barretor)  is  not  any  flander,  the  oflence  being  only 
£neabte,  and  the  party  to  be  bound  to  his  good  behaviour,  and  founds  only  ia  difgrace. 

It  feemed  to  the  court,  that  for  faying*  be  h  a  common  barretor^  an  aftion  does  not  lie ;  and  there- 
fore judgment  was  ftayed.  Cro.  £•  171.  pi. '11.  Hiii.  32  Ells.  B.  R.  Froud  t.  Howes.  ■■ 
See  (S.  a)  pi.  31 .  and  (U.  a)  pi.  3.  If  fpoke  of  one  that  is  not  an  attorney,  it  is  not  adionaUc* 
Agreed  per  cur.  and  judgment  (laid.     Keb.  569.  pi.  19.  Mich.  15  Car.  2.  B.  R.  Aycr  t.  Steeply. 

« 

[8.  If  one  fays  of  another,  thot4  art  a  bawd,  and  doji  keep  a  Noy  117. 
baivdy-houfej  aftion  upon  the  cafe  lies ;  for  this  is  inquirable  in  a  ^^^  J 
leet  and  punifhablc,  and  is  a  great  defamation.     Hill.  4  Jac.  B.  R.  Thome  ▼• 
between  Turnam    and  Thorne,   per  curiam,  38  &  39  Eliz.  ^*IJ***"™>. 
B.  R.    Dame  Bartlet's  cafe,  adjudged,  Mich.  10  Car.  B.  R.  be-  ted,cfpedjdl 
tween  Arnest  and  Nichols,  adjudged  j  this  being  moved  in  lyihehar- 
arreft  of  judgment.     Intratur,  Mich.  10  Car.  27  H.  8.  14  B.  «g<i«ci-««»l 

nerFit^V  J  /  *r  that  Ac  kept 

perritZ.J  aTiaualling 

houfe  as  her  trade.  —But  Cro.  £.  643.  pi.  '44.  Mich.  40  &  41  Elis.  C.  B.  Anon,  it  was 

*  ruled|  that  for  faying  he  keeps  a  bavrdy-houfe,  action  does  not  lie,  for  by  the  commoa  law  he  is  not 
punishable,  but  by  the  ci'Jiom  of  London  \  and  therefore  he  ihould  have  fued  in  the  fptritual  court.  m 

Stl.  326.  Pafch.  165a.  Garland  v.  Yarrow,  adjudged  aaionable.— — >Ke  »  not  loortby  to  btsr  an 
office ;  fcr  be  kee^s  a  hawdy-bcuje  in  Londun*  Adjudged  actionable.  Bulft.  1 3S.  Trin.  9  Jac.  Simpfoa 
V.  Brook. 

Thou  art  a  ivbore,  and  a  bawd  to  thy  daugbter^  and  keepeft  a  bawdy-bcufe*  Sty.  3x6.  Arg.  cites  it 
as  adjudged  aaionable.  Hill.  3  Car.  Elfey  r.  Harrifon. 

Tmc  are  a  Plmfy  and  a  bmod,  and  fetcb  young  gentlevjomin  to  gentlemen^  The  court  thought  tha 
words  not  adionable,  becanfe  the  word  (bawd)  is  not  actionable,  without  faying  flie  keeps  a  bawdy- 
houfe.  Sid.  438.  pi*  4*  Hill.  %i  Be  22  Car.  2.  B.  R.  Cavel  v.  Birkeu  — -^  Mod.  31.  pi.  76. 
Ga?el  T.  Perked,  S.  C.  the  court  were  of  opinion,  that  taking  the  words  all  together,  they  explain 
one  another  ;    and  that  it  is  fuch  a  flander  as  if  true  {he  may  be*  indidtcd  for  it,  and  is  puniihable  at 

common  law.     And  judgment  for  the  plaintiff,  nifi,  &c. Vent.  53.  Gavell  v.  Burket,  S.  C.  fays 

tbe  court  inclined  that  the  aAion  would  not  lie  j  fed  adjornaturj  but  the  reporter  cites  Mod.  that 
j«4gm«.  w«  gi,«  for  the  pb5«iff.  .  j.  ^^^  ^ 

[9.  But  no  aSion  lies  for  faying,  thou  art  a  banvd.     Mich.  38,  Aftionlies  ^ 
30  Eliz.  B.R.  per  curiam.  Trin.  8  Car.  B.  R.  between  f  Hicks  ?1^^">1 

-r-r  *  .  .  •       r  1  t     •     1        Mwd,  ejrher 

AND  HoLLiNGHEAD,  per  curiam,  m  a  wnt  of  error,  but  jnejudg-  at  common 
mcnt  affirmed  for  other  words.     Hill.    15  Jac.  B.  R.  between  ^j*,  or  by 
X  Sir  Wm.  Read  and  his  wipe  plaintifFs.]  law.'*'' Br!** 

Adii^n  Tur  le  Cafe,  pi.  2.  cites  27  H.  8.  i^^ 
t  Cro.  C.  261.  pi.  5.  Trin.  8  Car.  B.  R.  S.  C.  but  dubiMtur  as  to  the  word  (bawd.) 
It  ¥ras  agreed,  that  to  fay  a  woman  is  a  bawd,  will  not  bear  an  aAion  j  but  to  fay^r  keeps  a  haxvi^y. 
bouje,  will.  Mar.  212.  pi.  249.  Trin.  18  Car.  Chambers  v.  Rjicy.  — —  Ic  was  agreed  that  the 
word  (bawd)  is  not  adionable,  and  confcqucntly  calling  one  fo  by  circumlocution,  is  not  as  where  the 
words  were,  tbou  baft  taken  ^s,  of  z  wbores  and  2  rogues  to  be'p  tbem  to  a  ckan  pair  ofjheeti^  and  I 
^iil  baw  tbet  cartid  for  \t.  Sid.  241.  pi.  2.  Pafch.  17  Car.  2.  B.  R.  Ward  v.  March.——— 
See  tit.  Prohibition  (N)  pi.  13.  and  the  notes  there. 

t  Cro*.  J.  462.  pi.  9.  S.  C.  the  words  were,  tbou  art  a  fcrftoarn  yvbore,  and  an  old  bawd^  and 
>idJQdged  not  actionable. 

Thou  art  a  bawd^  and  a  pocky  bawdy  and  J  will  root  tby  wbores  out  of  tby  boufe»  Twifden  con- 
ceived tbe  words  not  actionable ;  but  curia  e  contra ;  and  judgment  for  the  plaintiff*.  Keb.  315.  pi.  36. 
Trip.  14  Car*  %•  9*  R>*  Rogers  v.  Cocke. 

I  i  4  [lo.  If 
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Cro.  C.  [lb.  If  a  man  faya  of  T.  S*  who  U  a  ibldier,  he  is  a ^tap^  in 

i?.  C.^ludg-  ^^  aftion  brought  for  thefe  words,  if  the  plaintiff  avers  that  in 
nient  ftayed,  London^  where  the  words  were  fpoken>  and  in  places  adjoining 
-7— S»  C.  thereto,  a  pimp  figntjies  as  much  at  if  he  had  faid  he  was  ^  t9ms»n 
«  in  cafe  ^^^^  ^^^^  folicited  women  to  inrotitlnency  with  men^  the  action  lies 
of  Gavel  v.  for  thefe  words  upon  this  declaration,  becaufe  fuch  common 
Burkct,  as  bawd  may  be  indided  for  this  offence.  Hill.  10  Car.  B-  R.  be- 
nfadtion*^  tween  DlMMOCK  AND  Fawset,  per  Cro.  &  Bark,  contra  Jones, 
Would  lie  for  that  the  a£tion  lies ;  but  it  was  adjourned.  Intratur  Mich.  10 
catling  one  Q2X.  Rot.  1 48.  But  Pafch*  ii  Car.  this  was  moved  again;  and 
phinp.^'^  -  ^^^  ^^^  court  was  divided,  and  no  precedents  could  be  found 
Noy.  85.  of  any  indi£^ment  for  fuch  an  offence^  but  only  for  keeping  a 
Whiuol'      bawdy-houfe.] 

fays  it  was  much  debated,  whether  the  words,  tbni  art  a  pandar  to  y»  S»  were  a^bionable  at  conxnon 
law ;  but  it  was  agreed  that  a  fait  might  be  brought  for  them  in  the  fpiritttal  coart. 

Roll.  Rep.  1^1 1,  If  a  jnan  fays  that  J,  S,  is  a  witch^  and  I  will  prow  him 
l^uisV.***  y^''  ^^'^  Ihavefeen  him  and  his  imps  and  evil  fpirits  in  the  night  ap^ 
Cook  S.  C.  pear  to  mey  and  he  did  *  bewitch  my  child;  an  a&ion  upon  the  cifc 
•djudged  for  jj^g  for  thefe  words,  though  he  does  not  charge  him  to  have  done 
^Cro!!T  '  *^^y  damage  to  any  perfon,  by  which  he  ftiould  be  punilhable 
399.  pi.  5,  within  the  ftatute  of  witches  \  for  it  is  a  great  defamation  to  be  a 
V*^^*s  'c  ^^^^'^^  ^y  Reports,  Mich.  13  Jac.  B.  R.  between  Loars  and 
iMhcna^e  CooK,  adjudged.] 

of  Loyd  ▼.  Cook  in  the  exchequer  chamber,  all  the  jofticei  and  barons  held  the  words  not  adiooaUe; 
for  to  fay^  thou  art  a  wtcb,  has  b<reo  often  adjudged  not  afliunable  j  and  the  adding,  I  have  fen  thy 
imp«and  fpirits,  is  only  fancy,  and  not  triable  i  and  Co  no  caufe  of  flander.  Wherefore  -f- jndgaMOt 
was  levcrfed.  ■         3  Bulft.  74.  Lowes  v.  J.  S.  adjudged  in  B.  R.  for  the  plaintiff^  botte- 

verfed  afterwvdc  in  the  exchequer- chamber. 

*  Cro.  J.  is  (unbcwitch.)     And  Roll;  Rep.  is  (unwiuh.) 

tC42i] 

Prownl.  14.  [12.  If  one  fays 'to  another,  thou  art  a  witch^  and  didfi  hevjHch 
s.  c.  held  fne^  an  afltion  lies.  Contra  Mich.  17  Jac.  B.  between  HiNCU 
«;„f.^"t     AND  Heale,  adjudged.] 

lie.     For  he  might  bewitch  him  by  fair  words,  or    fair  looks* 

Tboubajifd'  J I  J,  If  a  man  fays  to  another,  that  Jhe  Jacrificed  one  tfhercUU 
^ckiidto  \be  ^  ^^^^^  ^^  ^^^  devily  to  the  intent  to  bewitch  his  mother,  an  a^ion  upon 
devil',  ad-  the  cafc  Hes  ;  for  invocation  of  fpirits  is  punilhable  by  the  ftatute 
judged  not     ofwitchcs.     Pafch.  ic  Jac.  B.  R.  between  Lock  and  Lock.  ad« 

aftionabie.       •  ,^,.j  > 
Poph.  128.    J"«*gcd.J 

Pafch.  15  Jac*  B.  R*  Anon,  feems  to  be  S.  C. See  (Q^a)  pi.  i.  S.  C. 

Sectjt.  Pro-  [14.  If  one  fays  to  another,  that  he  is  a  witch,  or  the  Jen  of  a 
^{^f^d^t  ^^^^^9  ^°  adion  lies  for  thefe  words  (becaufe  it  Hes  not  for  the 
notes  there.    Jaft,  as  it  feems,)     My  Reports,  14  Jac] 

^_j  '  [15.  t  If  one  fays  to  another,  that  he  is  a  witch,  no  a&ion  lies, 
v    -V^^_*'  becaufe  it  is  a  common  word  of  paiRon.     Hill,  15  Jac.  B.] 

%  Le.  30.  pi.  34.  Trin.  30  Eliz.  B.  R.  in  cafe  of  Clark  ▼.  Green  Arg.  cites  the  caieofSmlth  r. 
Morrice  30  Eiiz.  that  the  word  (witch)  is  not  adtionable.  S.  C.  ct<rd  Godb.  341.  in  cafe  of 

Shotter  V.  Emmet. Refolved  per  tot.  cur.  that  the  word  (witch)  is  too  general,  and  will  not  bear 

an  adion.  Palm.  297.  Trin.  20  Jac.  B*  R.  Aopc  Kiu^ht'i  ctfc«  ■  ■  —Sec  tit.  Frohibidon  (N) 
pi.  2.  ia  the  notes  there  S*  C. 

[16.  But 
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[16.  But  if  one  man  fays  to  another,  tbqu  art  a  iubcb,  and  an  n»artm 
inclanter,  and  thou  didfi  bewitch  the  children  of  J.  S.  aftion  upon  fi^/f^J^^^ 
the  cafe  lies}  for  he  ihews  his  intention  to  oe  that  he  is  a  true  t<A^^  Ivat 
witch,  and  [that  the  words  were]  not  fpoke  in  a  paifion,  and  that  **  *^* 
he  has  done  an  injury  to  a  man.     Hill.  i{  Jac*  B.J  tWc^^^' 

Gawdy  faid,  if  he  bewitches  men,  fo  ai  they  die,  it  is  felony  \  if  he  ufes  witchcraft  in  any  otiicr 
manner  he  ihall  ftand  on  the  pillory,  fo  that  it  is  a  dander  in  every  refped,  and  a  good  caufe  a£ 
adion  J    and  adjudged  for  the  plaintiff.     Cro.  £.  571.  pi.  9.  Trin.  39  Eli«.  B.  R.  Rogen  ▼.  Gn« 

<vat. If  the  words  are  only  (witch  and  incbanter)  no  aftion  Uei;    but  if  it  be  added  (and  haft 

bewitched  J.  S.  &c.)  though  J.  S.  be  not  dead,  a^lon  lies  ^  for  thereby  the  defendant  manifefted  hit 
intent  to  be  of  witchcraft  puniihable  by  32  H.  S.  cap.  8.  and  i  Jac.  12.  Noy  22.  Mich.  15  Jac. 
C.  B.  Stone  V.  Roberts.— ——Brownl.  2.  S.  C.  accordingly.  — Hutt.  13.  S.  C.  adjudged  for 

the  plaintiff*,  becaufe  it  is  coupled  with  an  tSt  done.  Tou  incbanted  my  bitil,  and  madthim  run  m^d 
fihut  the  comjfnnt  is  not  aAiooahle.  Sid.  4*4.  pi.  4.  Mich,  si  Ca^.  a.  B.  R.  SeaiBOr  v.  Moor* 
>  LeY.  276.  Seamon  t.  Mora  S.  C.  accordingly. 

TJbw  art  a  tvitcby  an  incbanter^  a  ntcrtmancer^  and  a  forcerery  and  tbereby  waji  tbe  dtmb  of  99 
hujhand*.     Adjudged  a^ionable.     Cro.  E.  3x2.  pi.  2.  HiU.  36  Elik.  B.  R.  Fortefcue  ▼.  Hat. 

Ht  is  a  witch f  ^md  btwitcbtd  my  bajband  to  deetb  ^  for  bt  piade  bis  pifhurt  In^vaXf  and  roafitdh 
every  day  by  tbtfirt^  until  be  roafied  my  bujhand  to  death*  It  was  obje^ed  that  the  reafon  given  fliew 
it  a  vain  conceit,  and  fo  no  reafon  for  calling  him  a  witch.  But  the  words  were  held  very  K^^ffwuf^ 
and  adjudged  a&ionable.     Cro.  £.  312.  pi.  2.  Hill.  36  Ellz.  B.  R.  Fortefcaer.  HcxU 

* 

^17.  If  one  fays  of  another,  thou  art  aforcerer  andinchanter^  no  BeltveOi  h^ 
aflioQ  lies  5  for  forcery  or  inchantment  is  only  cozenage,  as  for-  jJlJT*'^ 
tune-tellers,  &c.     Mich.  7  Jac.  between  *  Bevies  and  Mutton,  witebcrafti 
adjudged,  Trin.  24  Car.  B.  R.  between  f  Yates  and  Linden,  ^  not  •«- 
adjudged  in  arreft  of  judgment,  that  no  a£lion  lies  for  thefe  ^y^*^ 
words,  Jhe  is  aforcerer  and  a  nvitchy  andean  witch  and  unwitch;Jhe  34.  Trin, 
is  a  white  witch ^  and  can  witch  and  unwitch,     Intratur  Trin.  2Z»  3®  EU«.  R. 

P,,|.    ^ool  R..CJarkT. 

Kot.  302.]  G,^, 

♦  2  BiowdI.   276.  Mich.  7  Jac.  C.  B.  fisems  to  be  S.  C.  by  the  name  of  Patn  t* 
.MvTToSf  and  agreed  by  all  the  juflices  that  the  adllon  does  not  lie. 

§  -(-   AH.  37*  Hill.  23  Car.  B.  R.  S.  C.  Judgment  againft  the  plaintiff;   becaufe  (he  1%  not  aC" 
cufed  of  any  offence  againfl  the  flatute.— — Sty.  47.  S.  C«  adjudged  not  adionabte.  . 

J  [  422  ] 

[18.  If  one  fays  of  another,   thou  art  a  witch y  without  more  |Secpi.  n, 
words^  no  a£lion  lies.     Mich.  B.  R.  between  %  Lewis  and  CocK)  if  croTT^ 
adjudged  that  the  aflion  lies;  but  this  was  after  reverfed  in  the  i$o. pi.  if. 
exchequer-chamber  in  a  writ  of  error.     Contra  Mich.  3  Jac.  B.  R.  "'^  4  Jaj- 
between  ||  Edwards  and  Uselt,  adjudged.]  ^rdt'  v. 

Oufley  S.  C.  Tboa  art  a  toitcbj  and  I  will  prove  tbee  a  witch ;    all  the  court  held  that  the  i€t\on  wdl 
ilea,  efpedally  the  words  being  fpoken  fince  the  ftatate  which  makes  every  witchcraft  felony }    and 

judgment  for  the  plaintiff. Noy.  22.  in  cafe  of  Stone  v.  Roberts  cites  S«  C.  as  adjudged  aiSion* 

able.  She  it  a  witch,  held  a^onahle.    Cro.  J.  639.  pi.  x.  Trin.  20  Jac.  B«  R.  in  cafe  of 

Hnnn  v.  Porter. 

[19.  If  one  fays  of  another,  he  hath  bewitched  mj  weary  and  I  2  Brownl. 
can  take  no  fi/b.  no  action  lies.     Mich.  7  Jac.  B.  faid  to  be  ad-  *J^'  *»  ^*^^ 

jUdged.J  •  Mutton  S. 

P.  cited  to  hare  been  adjudged* 

[|2o.  If  a  man  fays  of  a  woman,  thou  art  a  bawdy  and  haft  be^  Cm.  c. 
"witched  mey  an  aftion  lies  not  for  the  word  bawdy  but  for  the  other  ^^'^  Pj^^5» 
words  it  lies.    Trin.  8  Car.  B.  R.  between  Hicks  and  Rolling-  thefe  wwh, 
SHEAD9    adjudged  in  a  writ  of  error.     Intratur,  Hill.   7  Car.  ▼»«.  (by 

Rot.   765.]  ^nd%7^.) 

Tones  and  Crooke  held  that  the  adion  well  lies  for  the  laft  words  (and  haft  bewitched  him),  and  they 
f  caetinris  abicatibus)  made  a  rule  that  judgment  be  affirmed* 

13  [21,  If' 
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^'  ^*  ^^'*  '^^*^®  %*  ^  another,^  tr  «  tw/r*,  and  a  vefjjfrong 

s.  c.^ad-**  '^^^^^^j  no  adion  Kes.  Mich.  8  Car.  B.  R.  between  Geor<;e 
jornatur.  AMD  Harvt,  thcDoftea  ftaid  in  arreft  of  judgment}  and  after, 
^I'^fi  s**c  ^^*^^^^>  Mich.  9  Car.  this  was  adjudged  againft  the  plaintiff  per 
and  ail  the  *  totam  curiam.  And  fome  of  the  judges  thought  there  no  puniiOi- 
court  feria-  ment  of  witchcraft  was  at  the  common  law ;  and  if  he  be  not 
tim  ddiycxed  charged  with  any  aft,  it  is  not  within  the  ftatute  of  i  Jac.  and 
aionsl^^that    ^^  word  (ftrong)  docs  not  inforce  the  other  words.] 

'  a€tion  lies  not  for  calling  one  vriCch^  without  alleging  fome  ^€t  done  by  her ;   but  if  it  be  laid  that  &c 
bewitched  any  mao,  or  any  thing,  it  well  lies.  Jo.  3»5.  pi.  a.  S«  C.  held  that  bo  adioa  lies. 

Cto.  J.  6oo.  ["22.  If  A,  fays  to  B.  tbau  art  a  noiub  ;  for  ibcu  didfl  bewitch  tnj 
Sn  Y?'sti^I  nvif^s  milky  aftion  lies,  though  he  did  not  accufe  him  of  having 
ling,  s.c.  it  done  any  harm  to  the  milk.  Mich.  1 8  Jac.  B.  R.  between  Mar- 
wa»  objcaed  T-ij,  ^^^  Stodding,  adjudged,  this  being  moved  in  arreft  of 

that  It  was.     I  ^-|  ^jo^  & 

infenablej      judgment.  J 

for  a  feme  cannot  have  milk  of  cowt,  bat  it  is  her  hu (band's }   and  it  may  be  intended  it  was  the  milk 

in  her  breads,  and  that  being  doubtful  it  is  not  alienable  \  wherefore  the  court  would  adTifie. 

Cro.  C.  [23.  If  A.  fays  to  B.  thou  art  a  nvifcb  ;  for  thou  £dfi  hevoHcb  my 

Mich.  1'^'  »w/i6^r^x  drink  J  and  what  wilt  thou  have  more  ?  and  %tfe  wil/ prove 
Car.  B.  R.  .  her  [thee]  one  be/ore  we  have  done  with  her  [thee]  an  adion  Bes. 
Hughs  ▼.  Mich.  4  Car.  B.K.  Intratur.  Trin.  4  Rot.  1063.  adjudged,  diis 
^^obe  ^i"g  ^^^^^  in  arreft  of  judgment.] 

S*  C.  and -ally  betides  Whidock  J.  conceived  that  the  adtion  lies,  and  adjudged  for  the  plaintifl^  i  ■ 
Jo.  J 97*  pi.  11*  S.  C.  adjudged  accordingly. 

Cro.  C.  [24.  If  A.  fays  to  B.  thoti  art  a  witch  ^  I  will  foake  theefoj  God 

i^C  b*  til  f^*^^  ^'^y  ^^'*^>  ^  was  forced  to  have  my  mare  charmed  for  ibeey  no  ac- 
fiame  of  tion  lies  for  thefe  words,  bccaufe  for  the  word  witch  no  adion 
Broxon  v.  Hcs  without  morc  words,  and  the  other  words  are  not  a£lionabIe; 
Dager,  rule    »  £     j^  j      ^  ^^]|  i^^own  what  18  intended  by  the  words  (IwiO 

was  given  to  ,        r        ^      ^    ,   ^  »f«i'  *^» 

iUyjudg-  make  thee  fay  God  Jove  my  mare  ;  J  tor  m  the  country,  miere  the 
incni  until,  words  were  fpoken,  it  is  ufual  for  men,  when  they  pafs  by  cattle^ 
^^  to  fay  Godfove  them^  otherwife  they  are  taken  f<»r  witches;  and 

L  4^3  J  for  the  other  words  (I  was  forced  to  have  my  mare  charmed )y  this 
implies  that  he  procured  another  to  charm  her  to  prevent  the 
witchcraft.  Mich.  9  Car.  B.  R,  between  Boxham  and  his  wife 
V.  Dangers  and  his  wife,  per  cur.  in  arreft  of  judgment.  In- 
tratur Trin.  9  Car.  Rot.  1 155.] 

[25.  If  a  man  fays  of  A.  S,  foe  is  a  witchy  and  is  conviBedai 

this  ajfijes  (innuendo  Lincoln  aJJifeSy  &c.)  and  J,  S.  was  bound  for 

her  appcaranccy  an  a£lion  lies  Tor  thefe  words;  for  it  (hall  be  in- 

r  "^*  '">  tended  a  conviftion  for  fuch  witchcraft,  for  which  (he  might  be 

t  F°^'  4^»    indifled;  for  elfe  f  ftie  could  not  be  convifted  thereof  at  the  af- 

^    '~    ^  fifes ;  and  therefore  a  great  flander.     Mich.  9  Car.  B.  R.  between 

Hill  and  Johnson  adjudged,  this  being  moved  in  arreft  of  jadg« 

ment.    Jntratur  HilL  8  Car.  Rot.  1203.] 

Cro.  C.  [26.  If  one  fays  to  another,  thou  art  a  witchy  and  a  firing 

474;  P|*  3-     witch y  and  hnjl  bewitched  me  and  my  aunt ;  and  therefore  I  will  not 

jornatur.        marry  himy  ;m  aftion  lies;  for  this  implies  a  witchcraft  to  his 

J  bid.  perfon,  wliich  l^  within  the  ftatute,  as  well  as  if  to  his  goods  j 

and 
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dud  it  {h^Il  not  be  intended  that  he  intends  a  bewitching  by  Uvt,  4S0.  pi.  i. 
as  it  was  objefted.     Trin.   13  Car.  B.  R.  between  Cee^t  and  «<iiodgedp€r 
Hopkins,  by  3  judges  contra  Croke,  who  inclined  that  the  a£Hon  J^*^'  p^JainiS; 
did  not  lie,  this  being  in  arreft  of  judgment.     Intratur  Pafch.  jo.  397.' ]>l. 
13  Car.  Rot.  171.  and  after  Mich.  13  Car.  judgment .  was  given  ^  ^*5**y  v- 
accordingly  for  the  plaintiff  per  totam  curiam,  juftice  Croke  mu-  s.T\*aid- 
tataopinione  ;  and  they  faid  that  the  procuration  of  unlawful  love  judged  ac- 
is  within  the  ftatute  alfo.l  cordingiy— 

■■  cben  agrtaf 

wiecb.     Judgment  was  ftaycd.     Sty.  ir.  Pafch*  23  Car.  Helleiu's  cafe. 

[27.  If  A.  fays,  that  B.  made  a  libel ^  wh'uh  ivas  made  of  A,  in 
^vriiifigf  an  a<^ion  upon  the  cafe  lies  fpr  A.  againft  B.  though 
the  making  of  a  libel  is  not  an  offence  that  concerns  life  or  mem- 
ber, but  only  a  fine  and  imprifonment  in  the  Jlar-chaniber^  or 
upon  an  indiftment  at  the  common  law.  Mich.  13  Car.  B.  R. 
between  Sir  William  Rvssell  and  Ligon  adjudged  and  agreed. 
And  the  queftion  was  only  upon  the  declaration,  whether  that 
ixras  good,  becaufe  it  was  not  fhewn  what  was  the  effc£l  of  the 
libeL  But  nota,  that  there  it  was  put  in  the  declaration,  that 
the  plaintiff  Sir  W.  B.  was  a  juftice  of  peace.  It  was  ended  by 
compofition.J 

[28.  If  one  fays  of  another,  thou  art  a  witch j  and  didfl  bewitch  S.  C  Jo^ 
my  cattle^  or  my  mare^  aftion  lies.     Mich.  14  Car.  B.  R,  between  ^9-  p^i» 
Smith  and  Coker  ac^dged  per  curiam,  without  queftion,  in  -vrcre^^tt 
twoa£lions.     Intratur  Trin.  14  Car.  Rot.  1498  and  1499O  tbcuandthy 

toife  did  bc'* 
vltcb  ftf  wurt*    I^  adjudged  for  the  plaintiflf.  Cro.  C.  512.  pi.  7.  S.  C.  adjudged  for  the 

plaintin. 

Tbou  iidfi  betoitcb  ay  eattfe,  or  wy  €b\Id\  there,  bscaufe  an  aA  is  fuppofed  to  be  done,  an  a^ioa 
vili  lie  for  the  words.  Oodb.  341.  pi.  435.  in  cafe  of  Shotter  v.  Emmet,  cites  Pafch.  44  £llz. 
Lowe  s  cafe. 

Sbi  h  a  ivitcbf  and  by  her  mtam  Ihfi  a  wiarty  €olt^  and  oiber  canity  .heid  aAipnablc'  %  Roll.  Rep. 
S6.  Pafch.  17  Jac.  B.  R.  Banes  ▼•  Murton. 

Tbw  art  a  tuatb,  and  didJI  bewitcb  my  cbi/dm  The  words  ihalt  be  taken  in  mitlori  fenfu,  as  that 
thou  haft  bewitched  him  with  pleafure.  Godb.  341.  pi.  435.  cites  Trin.  21  Jac.  Melbn  v.  Hern. 
—  Sid.  53.  pU  1 8,  Mich.  13  Car.  a.  B.  R.  Twifden  J.  cited  Adamfon's  cafe,  in  which  wve 
taken  ail  the  differences  as  to  calling  a  perfon  witch,  and  that  it  was  held  that  to  fay,  thou  art  a  witcht 
is  not  aAionabie ;  but  to  fay  thou  art  a  witch,  and  haft  bewitched  my  mother's  milk,  drinks  hogs, 
&c.  children,  [is  a^ionable.!  But  that  to  fay  (thou  art  a  witch,  and  baft  bewitched  J »  S»}  quaere 
if  this  be  adionable,  becaufe  he  may  be  captivated  with  the  an^iabieneCs  of  the  perfon  ot  the  piaintiflf, 
&c.  And  fo,  by  fome,  the  difference  is  between  faying  that  ihe  has  bewitched  a  thing  which  has  Jeafe 
amd  a  thing  which  has  none* 

[424!! 

1^29.  If  one  fays  to  another,  the  devil  appears  to  thee  every  night  Hob.  129. 
in  the  lUenefs  of  a  black  horfe^  and  thou  conferrejl  with  him;  and  P*'  '^5' 
what/oever  thou  doft  ajk  he  gives  it  thee  s  and  that  is  the  reafon  thou  judged  ftir 
hqfi  fo  much  money^  an  aftion  lies  for  thefe  words.     Hob.  Rep.  the  plaintiff. 
J59.  and  17a.  ^tween  Marshall  and  Ste>vard  adjudged.]       --Brownu 

Jac.  S.  C.  adjudged  accordingly. Mo.  868.  pi.  1204.  S.  C.  adjudged  accordinglyj  by  reafon 

of  the  words,  (thou  conferreft  with  him  j)    for  this  is  felony  by  the  ftatute  of  i  Jac.  ■■  — .S.  P. 

by  Coke  Ch.  J.     3  Bulft.  74.  Mich-.  13  Jac.  in  cafe  of  Lowes  t.  J.  S.— .-Tib^A  dt^  werk  by  necre^ 
mancyy  and  dofi  work  by  the  devil*    Adjudged  adJonable.     Yelv.  150.  Mi(h.  6  Jac.  B.  R.  Anon. 

f  30.  In  an  a£^ion  upon  the  cafe,  if  the  plaintifF  declares  that  An.  ao. 
the  defendant  faid  to  the  plaintifF,  in  prefencc  of  divers  perfons,  J^^d***? 
/  do  count  thee  to  be  a  witch ;  and  at  another  day  after,  that  the  s'  C.  ad^' 
defendant  requefted,  ancl  greatly  de/ired  to  have  ihe  plaintiff fearch-^  j"^sed  that 

'  ed  •    *^^  words 

^  *    did  not  iffl. 
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fort  any  ac.  fi ;  and  thevcupon  the  plaintiff  demanded  of  the  defeiidanc,  why 
ny^o^nce    ^  would  have  him  (earched ;  to  which  the  defendant  anfwered^ 
within  the     htcoufi  I  da  accufe  you  to  he  a  fvitchy  the  af^ion  does  not  lie  upon 
.  f*^*'Ttrr  *^i*  declaration,  becanfe  partly  it  is  not  alleged  that  the  laft  words 
2?  Car.     '  which  were  fboken  at  another  day,  were  fpoken  in  the  hearing  of 
B.  R.  NmIIs  Others ;  and  then  it  Ihall  be  intended  to  be  fpoke  at  a  private  con- 
s' p***S    f*^c^c^  between  themielves  \  and  fo  thefe  words  of  no  force  to 
aEC(»'din|]y»   ni^intain  the  adlion,  and  if  they  were  of  force,  and  well  alleged, 
Md  ktsM  to  yet  it  cannot  appear  that  he  intended  that  he  was  fuch  a  witch, 
le  the^£»  C.  qj.  ^^j  teats,  or  had  any  familiarity  with  the  devil,  or  had  done 
any  other  thing  to  dra^i^  him  within  the  compads  of  the  ftatute  of 
I  Jac.  rf'ivitchesy  but  that  he  defired  to  have  him  fearchedfor  his 
fatisfairUon.    Mich*  22  Car.  B.  R.   between  Marchakt  and 
Adamson  adjudged,  upon  great  debate,  after  a  verdii^  for  the 
plaintiff!     Intratur  Pafch.  22  Car.]. 
9cy,  106*         [31.  If  A.  the  wife  of  B.  (ays  of  C.  a  femak-fole,  C  £die^ 
Mkh.  1649.  Mu^tch  my  good  tnan^  and Jbe  is  a  toitcbj  and  I  wll  prove  ity  and 
co»rt' being    thereupon  C.  brings  an  aftion  againft  A.  and  B.  her  huiband  for 
^Tided,  it     thefe  words,  ^d  there  was  an  innuendo  after  the  words  (my 
fcTfo'^vl"***  good  man)  vix*  innuendo,  the  faid  B»  the  hufband  of  A-.  now 
•rgument,     ^^^  of  the  defendants  J  and  though  it  was  objected,  that  it  is  not 
^  ->^^  .-I  certain  who  was  intended  by  the  words,  my  good  man,  -yet  thia 
*•  Fol.  47,     is  a  common  phrafe  *  in  the  country  for  a  hufband,  whereof  the 
%mmm^0^mJ  court  18  to  tsJce  notice.    But  it  was  adjudged  upon  this  teafon^ 
by  all  the  court,  that  this  implied  that  fhe  bewitched  a  man,  and 
if .  one  fays  of  another^  that  be  has  bewitched  a  matn,  without 
namine  any  man,  an  a^ion  lies,  and  here  fiie  fays  that  flie  had 
bewitched  a  good  man,  and  if  fhe  bewitched  any  man  it  is  felony 
within  the  ftatute  i  Jac.  and  therefore  the  a£bion  lies  in  this  cafe* 
Trin.  1^50.  between  Adstow  plaintiff  v.  Hitnter  and  Isabel 
his  wife  defendants,    adjudged,   this  being  moved  in  arreft  of 
judgment.] 
S.  P.  fer  32*  Action  upon  the  cafe  for  calling  him  villein^  the  defendant 

t«r.4Rcp.  Jaidxh^X.  the  plaintiff  w  his  villein,  without  faying,  and  nU  frank^ 
Pafch.  27  where  he  pleads  to  the  perfon  \  but  contra  if  he  had  pleaded  it  in 
£Kc.  IB  pi.  har ;  for  the  writ  fuppofes  that  rfie  plaintiff  is  frank,  wbkitjballbe 
Jvf^'*'  anfwered  in  a  bar,  or  a  negative;  contra  to  the  perfon,  Bir..  No- 
nability,  pi.  47.  cites  15  E.  4.  32. 

33.  Men  cannot  have  their  cattle  going  upon  the  common^  htt  ^foh» 
Barber  and  his  children  will  kill  them  with  Barber* s  dogs.     Adjudged 
actionable  in  C.  B.  but  reverfed  in  B.  R.    D.  118.  b.  pi.  79* 
*  [  A^S  *]  Mich.  2  &  3  P.  &  M.  Hawley  v.  Barber. 

S.  C.  cited  34.  Thou  inmntatnejl fuch  afuit,  cited  by  Popham  Ch.  J.  Cro.  E. 
«  Ji^!?i^'  ^97-  P**  7-  P^fch.  35  EHz.  B.  R.  to  have  been  adjudged  aaion- 
aaiooable.     s^ble  upon  good  f  deliberation,  in  cafe  of  Sir  Hen.  Po&tman  ^« 

Mo.  428.  iA  Stowell  }  for  maintenance  is  unlawful  and  odious, 
pt.  5^7.  • 

nmircl'and  35*  Thou  old  witcb,  thou  old  whore,  leave  off^  thy  witching,  or  elfe 
defrwi  to  be  thoujbalt  be  hanged  or  burned,  if  I  can  do  it.  Held  not  aftionahlc, 
bargid^i      Hutt.  122.  Hill.  12  Car.  Soufer  v.  Burton. 

wtU  as  Ar*  ^ 

thur  that  WM  hapgidfir  a  witck*     The  whole  court  agreed  that  lo  fay,  thou  art  avritch,  aod  M 
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%f  b€  IiMge^,  IS  aaionaUey  becauie  tht  wtMtIt  (and  defisrveft  to  Be  hangtd)  ea^USn  whit  mamwr  «f 
witch  he  intends,  and  then  whether  Artharwai  hanged  or  not,  is  not  material.     SM.  52.  ^L  tt* 

Mich.  13  Car.  %•  B.  R.  Dacjr  t.  Clinch. -..—Rajin,  35.  Dacy  t.  Liack.  S.  C.  adjudged  §m 

the  plaintiff.  «T9u  art  a  vfitcht  and  I  VfiHfwear  it^  and  ifyw  trtft  mt  too  much,  I  witi  bangym 

for  k.  The  words  (I  will  hang  yott  for  it)  ikeWA  what  witch  he  intends ;  and  judgmest  for  tht 
pbintiff.     Lev.  255.  Mich.  20  Car.  2.  B.  R.  Shagter  v.  Dayia.       ■  ■  >  ■  Sid.  3S6,  pi.  t8.  Slayter 

▼.  Dafis  S.  C  accordingly. — T)k«  art  a  wtcb,  and  1  will  wiak»  tket  jufvjw  m  witch* 

PoweH  J.  heid  that  the  words  ihould  be  takcn^  in  mltiori  fenfu,  and  thac  the  word  (Mer)  U  whallf 
vncertain,  as  to  what  manner  of  fuficring  was  intended ;  but  the  other  3  juftices  gave  judgment  fot  «li« 
plaintiff.     3  Lev.  394,  395.  Pafch.  6  W.  ft  M.  in  C.  B.  Stephens  v.  Corbin.  Comb.  24^ 

S.  C.  in  B.  R.  iays  that  Eyre  J.  coocfcived  the  wordt  adiooabky'but  the  ocber  3  jnfticei  e  coAin* 

36.  Thou  art  a  regnfttfTf  and  dieffi  regrcie  byfilKng  at  i^s^  when 
thou  hughteft  at  lor.  held  not  adlionable,  it  being  not  malum  in 
fe,  nor  carrying  a  fcandal  in  it,  n&c  importing  any  crime  that 
expofed  to  lofs  of  life  or  limb  ;  judgment  for  the  defendant,  z 
SJiow.  32.  pL  24*  HilL  30  &  31  Car.  2.  B.  R.  Scoble  vi  Lee. 

37.  N.  B.  It  may  be  impertinent  to  add  ahj  thing  more  as  to 
witches  or  witchcraft,  &c.  fmce  the  ftatute  m  9  Geo.  2.  cap.  5* 

Jl  3.  enads,  that  ho  profecut'um  Jhall  he  againfi  any  per/on  for  witch^ 
araftf  forarj^  ituhantfUitUf  or  anjuration^  ^rfir  charging  atuOhir  VfkA 
Juci  ^ence* 

(L  a)  For  Adje3tve  Words. 

|[i,  TF  a  man  fays  df  J.  S«  ^  tr  0  bafe  beggarly  bankruptJtfUtvef  an  Cro,  C. 

f'^   a£iion  lies ;  for  this  is  all  one  as  if  he  had  faidihe  is  a  bafe  3^'*  P'*  '• 

beggarly  knave,  Hind  a  bankrupt.     Mich.  10  Car.  B.  R.  beliween  s.'  p.*  doea 

Stile  and  Finch,  adjudged  per  curiam  \  this  being  moved  in  not  appear. 

arreft,  upon  a  variance  between  the  writ  and and  held  per  V^, 

.    '      f,  T       •  .  .    %  *        art  a  bank- 

CUnam  aU  one.  J  mpt-knavei 

the  court 
doabted  if  they  were  aAlonabl^  or  not.    Cio.  £•  843.  pi.  23.  Tiio.  43  Elis.  C4  B.  Rohinlaa  ▼• 
Meller. 

Thm  art  a  hankntpi-rogue^  and  aetmnted  a  common  knavt,  not  adtonabk,  the  plalfitiff  being  neither 
merchaaC  nor  tradefipan.     Cro.  J.  424.  pU  7.  PaTch.  15  Ja«i  B.  R.  Loyd  v.  Pcvfe. 

tf  42«  ] 

[2.  If  one  fays  to  another,  who  is  a  trader,  thou  art  a  bankrupt  *  Cro.  j. 
knavCi  an  adiion  uppn  the  cafe  lies  againit  him.  Pafch,  i  Jac.  |^^^''.'^* 
B.  adjudged.  Duoitatur,  &c.  Pafch.  44  Eliz.  B.  R.  between  jj^g^  fj 
Gret  and  Weston.  Pafch.  12  Jac.  B.  R.  between  *  Selbt  the  plaintiff, 
AND  Carrier,  adjudged.  Mich.  7  Jac.  B.  Trin  8  Car,  in  the  7^%^"i?* 
exchequer-chamber,  between  Beare  and  Rowe,  adjudged  per  adjudged  »c. 
totam  curiam,  in  a  writ  of  error ;  for  here  bankrupt  is  not  an  ad*  cordingiy.-* 
jedive,  but  2LfubJlaniivej  and  knave  another  fubftantive.]  ^°"'  ^"^^^ 

S.  C.  accordingly.  ■      ■     S.  P.  doubted  Cro.  £.  843.  pi.  23,  Trio.  43  Elis.  C.  B.  Robinfm  v. 

Meller. ^ — Cro.  £,  9x1.  pi.  23.  Mich.  44  &  45  Eliz.  B.  R.  Woolverilon  v.  Meres,-  S.  P. 

adjudged  that  the  adion  by,  he  ihe%v1ng  that  he  was  a  merchant ;    and  affirmed  in  a  writ  of  error. 
*-«— — S.  C.  dted'HtOU*  Rep.  ai.  in  cafe  of  Selby  and  Carrier,  as  adjudged,  and  affirmed  in  error. 

\  A  tanner  brought  a^on  for  fayingy  tbmt  art  a  hankrft'hntimt,  held  not  a&ionable  |  but  ouaere, 
Brownl.  x6.  Mich.  14  Jac.  York  v.  Cecil. 

So  i}f  beh  a  hatdtrti^'Jlave,  though  the  defendant  juftified  for  that  the  ptaiftdff  had  been  formerly  a 
bankrupt,  becaofe  he  does  not  allege  that  he  ftill  continues  fo.  Cro.  J.  578.  pi.  7.  Trin.  x8  Jac. 
B.  R.  Upibeer  t.  Betti* 

So  ol[  bankruft'Toguty  adjudged  adionabie.  Godb.  151.  pi.  196.  Pafch.  5  Tac.  C.  B.  Langley  t. 
Colfon.  S.  p.  where  the  words  were  fpoke  of  a  iboeniakec,  adjudged  aAionable;    for  toe  addi* 

tjon  of  rogue  is  an  agftravation.     Cro.  C.  31.  pi*  x.  Pafch.  2  Car.  C.  B.  Crumpe  ▼•  Bamfa  '   ■■.  ■   ■■ 
Httcc  U4,  125*  Fafch.  10  Car*  Dawe  v.  Palncr.  S.  P.   ■  ■  ■   Sec  (K,  a;  £j.  i» 

Torn 
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Tm  Are  «  hahhrupt^Jknihy  ^heU  a^onabk  %  for  the  word  bankrupt  in  itfetf  if  not  in  wijeBSife,  ni 
the  joining  it  with  ikrub  does  not  make  it  (uch,  bat  it  fltall  be  taken  u  if  he  had  laid  yon  are  a  Ikniby 
andalfo  a  bankrupt;  and  judgnient  accordingly.     Sty.  75,  Hill.  23  Car.  B.  R.  Wtllbn  v.  Crow. 

So  of  traii^r-knavcf  becaafe  here  are  z  nouns  ;  othemi^fe  if  the  words  are  a  tralrereus  kntvty  thcrr 
the  words  ut  not  adionable,  becaufe  the  adje^ive  word  has  reference  to  the  fubitantive ;  per  Coke 
Ch.  T.  to  which  the  whole  court  agreed  clearly.     2  Bulft  210.  in  cafe  of  Seiby  v.  Carrier. 

70M  art  m  hmnkruft-knave^  itud  a  focky  knavep  and  in  tbem  tbarfiand  hy  Uar  xoitnejSy  and  J  taU! 
frwe  it*  i^djudgcd  for  the  plaintiff*  Cro.  £•  99*  pL  i.  Tria.  30  £ltx.  B.  R.  Ingkbath  t. 
>n«a* 

S.  P.  Cro.        [3.  If  a  man  fays  to  a  merchant,  ihm  art  a  baniruptij  kftave,  no 

h  345*  pf •  afiion  lies ;  for  this  is  but  as  much  as  to  fay,  tiou  art  a  banhruft- 

ofSeiby  t!  ^^^^  tnove,  and  is  not  a£lionable*    Pafch.  5  Jac.  B.  between 

Carrier.  andPerkins,  per  curiam.    Contra  Co.  4.  jp^j 

—Godb. 

151.  pi.  196.  Fafch.  5  Jac.  C.  B.  in  cafe  of  Langley  v.  Colfon»  the  words  were,  thou  art  a  hank- 
ruptiy  knave,  and  caitfi  not  be  tmftid  in  London  far  a  groat ^  adjudged  not  a^ipnible.  ■  ■  ■  Sid.  103.  pL 
JO.  Hill.  14  &  15  Car.  2.  B.  R.  in  cafe  of  Booth  v.  Sede,  the  court  adouttcd  the  words  bankniptiy 
kJ^ve  to  be  adionable. — *-Lcv.  90*  Booih  v.  Leach»  S.  C.  It  was  faid  by  Allen  that  the  worda 
(bankfvptly  knave)  had  been  adjudged  a^ionable* 

See  (B.  b)  [^.  If  one  fays  to  another,  thou  art  a  murderous  queany  no  action 

pi.  2.  s.  C.  jj^j  £^y  thefe  words,  becaufe  the  words  are  adjedtively  fpoken. 

HilL  1 1  Jac.  B.  R.  Pett's  case,  adjudged*] 

nm  art  m  [5*  If  one  fays  to  another,  thou  art  ajted^eep^  and  a  JleaUcalfy 

^^^^'"^  and  partner  ivith  a  coiner ^  an  a£lion  lies  for  the  words  fteal-fhccp 

tionabie.   i  ^nd  fteal-calf,  though  they  are  adjedively  fpoken  \  for  in  fenfe  it 

Bulft.  303.  is  as .  much  as  to  fay  thou  art  a  ftealer  of  iheep,  and  a  dealer 

^rf^B.^R.  ^^  calves*    Mich.  5  Jac.  B.  between  Aston  and  Goffe  per  cu- 

Parret  v.         rianj.] 

Parrct. 

So  oi Jbcep-tbteff  it  wai  argued  that  thefe<  words  were  well  unJcrftood  In  the  country  where  fpoken,  and 
where  they  are  laid  to  be  fpoken,  viz.  in  WTeftmoieland,  and  adjudged  aftionable.  2  Boift.  145* 
Mich.  1 1  Jac.  Stecnemao  v.  Richardfon. 

•  Cro.  C.  1^6,  If  a  man  fays  of  J.  S.  ^here  is  that  long^lociedf  Jhag-Jfoired 

•  B.  R.^S.^c!  ^f^^dering  rogue  ?  and  being  afked  what  perfon  he  intended  thereby^ 

adjudged  ac-  he  anfwers  the  faid  J.  S.  an  a£lion  lies  for  thefe  words,  though 

^^m^y —  ^^^y  ^^^  adjeftive  words.    Trin.  9  Car.  B.  R.  between  *  Grbeic 

7?'Mkh.9.'  ^^^  Lincoln;  this  being  moved  in  arreft  of  judgment  upon 

Car.  B.  R.  fuch  a  declaration,  and  {laid ;  but  Mich.  9  Car.  judgment  was 

adjudg«;d  for  given  for  the  plaintiff  per  totam  curiam,  prarter  Bark,  who  feem- 

per?oc!"cur.  ^^  ^  contra.     Intratur  Hill.  8  Car.  Rot.  1252.     But  it  was  (aid 

All.  by  fcrjeant  Hcndon,  that  it  was  adjudged  in  B.  this  term,  that 

6 r.  Pafch.  ^^  aftion  lies  for  thefe  words,  thou  art  a  mtirdering  knave,  be- 

B^R.^'in  tween  fWiLsoN  AND  MiNSHAWE,  which  Intratur  Pafch.  8  Car. 

the  cafe  of  B.  Rot.  724.     But  thcrc  the  words  were  further,  and  if  it  had 

G«)dhoufe     "^'  ^^^^  ^^^  ^^^  '^^^  '^^^  ^^^  hanged.] 

S.  C.  cited  by  Roil  Ch.  J.  as  adjudg(rd  actionable.— -—See  (H.  b)  pi.  li.  S.  C« 

•f  S.  C.  cited  Cro.  C.  31S.  pi.  11.  as  adjudged  Hill.  7  Car.  C.  B.  between  WiUbn  &  Meifos* 
m  '         ■■   S.  P.  cited  By  Henden  u  adjudged  in  C.  B.    Jo.  326*  pi.  7. 

^  ^^'  %  [?•  If  ^"^  ^*^Y^  ^^  another,  thou  art  a  coneycatching  cheating 
^  ftr  is  a  '  ^^'&i  ^"  aftion  lies  for  thefe  words  5  for  this  is  as  much  as  if  he 
regue,  a  bafi  had  faid  thou  art  a  thief,  and  a  coney-catcher,  and  cheater.  Hill. 
rcgue,  a  CO'   g  Qar.  B.  R.  bctv.  cen  Bedhead  and  Smith*   adiudred;  this 


being  moved  In  arreft  of  judgment.    Intratur  Trin.  9  Car.  B.  R.  «  emj^* 

Rot-   1248.]  cMching 

M  aa-purfe  rogue.    Judgment  ijuod  querent  nil  capiat  per  bre^.    Palm.  10.  Mloh.  17  fic.  B.  R. 
TrevUlian  v.  Betty. -.^.Cn),  J.  536*  pi.  i.  Betts  v.  TrevanUn,  S.  C.    It  was  trgucd  that  theiirft 
.  ^vords  (he  is  a  rogue)  are  but  words  of  fpleen,  and  the  fubfcquent  wordt  rely  upon  the  word  (rogue,) 
and  are  but  addiuoos  and  adje^^ivca  to  that  vford  ;    adjudged  not  a^iooable.   «  .a  Roll.  Rep.  oi. 

Biett  V.  Trcviliian,  S.  C.  but  Caems  lutt  very  clear. 

CbeaJing  Jtmavt,  fpokcn  of  a  liaie-burner,  or  of  any  man  of  any  trade  or  profeflion.  In  reference  !• 
hit  tradcf  ic  aAionablc;  admitted.  Lev.  1 1 5.  Mich.  1 5  Car.  2.  B.  R.  In  ca£:  of  Terry  v.  Hooper* 
— Raym.  87.  S.  P.  by  Windham  and  Twifdco  J.  in  S.  C« 

[8.  If  one  fays  to  another,  thou  art  a  falfe, /or/worn  wbore^  'fhwartm 
th'uf^  an  aftion  lies  for  thefe  words.     Mich.  14  Car.  B.  R.  be-  '^*  ^ 
tween  Coke  and  *  Brampton,  adjudged  in  a  writ  of  error  upon  i  pol.  aS?' 
a  judgment  in  Ludlow,  and  the  firft  judgment  affirmed  accord-  »    -  ^   _# 
ingly.     Intratur  Trin.  14  Car.  Rot.  1494.]  a  mahi* 

fwem  tblffp 
|udganeat  wa*  arrefted  upon  the  pleading*,  fo  that  whether  the  a^on  lay  or  not  it  not  determined* 
Brownl.  6  Hill,   i  Jac.  Smaiki  t.  Belt.— — S.  C.  cited  by  the  name  of  Small  v.  Bell^  Hob.  126.  is 
pL  156. 

nnt  art  a  maia-fivom  lady  adjudged  adionabie.  Hob.  126.  pi.  156.  Trin.  14  Jac.  Slattr  v« 
Franks. 

9.  G.  is  a  conzening  kfuivey  and  fo  I  have  proved  him  before  my  And  by 
brd  mayor  J  for  felling  me  a  faphire  for  a  diamond'^  the  a£tion  docs  Manwood, 
not  lie.     Hutt.  13.  cites  26  £liz.  in  the  exchequer,  Gittings  v.  ^^f'l^\^ 
Redferve.  mtf^sumni 

km^ve,  mud  haft  couztmd  mt  of  500/.  no  adion  lies,  which  the  court  agreed.     Ibid. 

He  is  a  coxenlng  knave ;  for  he  had  me  to  Coventry,  and  there  eoxened  meof^s.  adjud^  adionaUc} 
bulF  the  judgment  was  reversed  in  the  excheqqer-chamber.  3  Le.  171.  pi.  222.  Mich.  29  £lic.  B.  R* 
|4iddlemore's  cafe.  S.  P.  cited  Arg.  Hutt.  52.  at  adjudged  in  cafe  of  Middlemore  t.  Wartow. 

-  S.  C.  cited  by  Wray  Ch.  J.  by  the  name  of  Warker  v.  Middlemore,  Cro.  £.  95.  pi.  7.  and 
faid  that  jadgment  vras  given  for  the  plaintiff  in  B.  R.  and  that  a  writ  of  error  was  then  pending  thereof 
in  the  exchequer  chamber,  but  never  was  moved  \  for  if  it  had,  they  would  not  have  ghren  judgment. 
And  the  reporter  fays,  nota,  Trin.  30.  that  judgment  was  revetfed  in  the  exchequer-chamber.— 
S.  P.  accordingly,  Mo.  261.  pi.  410.  Pafch.  30  £liz.  George*s  cafe.— —Cro.  £•  95.  pi.  7.  Geoige*^ 
cafe,  S.  C.  accordingly.  Hutt.  14.  George  v.  Whitlock,  S.  C.  accordingly.— S.  P.  ad« 

judged  not  actionable,  and  judgment  affirmed  in  the  exchequer -chamber,  and  it  is  (aid  that  uir  Uw 
takes  no  notice  what  a  coaener  is,     Hutt.  14.  Hill.  30  £liz.  B.  R.  Walcot  v.  Hind. 

He  loasjifitor  to  a  widow  in  S»  and  coxened  her  of  her  vtoney,  in  procuring  faife  wtneffts  to  cofoen  her^ 
adjudged  not  aftionable.     Ow.  47.  Trin.  30  £liz.  Gilbert's  cafe. 

He  is  a  very  Sad  fellovf  ;  for  be  made  7*  ^>  drunk  in  the  night,  an'i  eouxened  him  of  too  marks  { 
not  aAIonable.     Gold/b.  125.  pi.  t2.  HiII.  43  £iiz.  Somcrftaile's  cafe. 

Tbou  art  an  arrant  knave  $  for  thou  hafi  couxened  all  Coventry,  fpoke  of  a  merchant,  and  cited  by 
Williams  J.  Bulft.  173.  to  have  been  adjudged  not  a6:ionabJe. 

And  in  the  principal  cafe  there  the  words  were,  be  hath  ouauned  the  ear!  cfff,  of  as  wisich  at  ht 
(innuendo  the  plaintiff)  is  worth,  not  a^ionable,  though  the  plaintiff  was  high  Iheriffof  the  countyp 
and  a  juftice  of  peace.     Bulft.  17a.  Trin.  9  jac.  Tut  v.  Kertont 

Tou  are  a  couxening  knave,  and  did  couzen  me  of  1 200  /»  at  one  time,  and  that  hujs  in  snaking  an 
account  in  the  year  1648,  being  fpoke  by  defendant  who  had  been  C'faitn.r  in  trade  with  the  plaintiff, 
adjudged  adionable;  and  fo  by  Roll  Ch.  J.  it  would,  had  the  copartnerihip  continued.  Sty.  3S8. 
Mich.  1653.  TownfcTKi  v.  Barker. 

Tour  mafier  it  a  couxening  cheating  knave,  and  a  rogue  ti  hoot,  and  ccuxened  and  cheated  all  the  pari/h^ 
(innuendo  the  pariih  of  W.)  and  all  ferfans  be  deals  with,  not  adtionabie,  and  judgment  flayed, 
show.  liSi.  Mich.  2  W.  &  M.  Tamlin  v.  Hamlin. 

He  is  a  couxening  knave,  and  lives  by  cousicnage,  adjudged  not  a£lionabIe,  though  fpoke  of  a  knighc^ 
and  one  of  the  gentlemen  of  hit  majcily's  pri^y-chamber.  Godb.  284.  pi.  407.  Mich.  1 5  Jac. 
B.  R.  Sir  Wm>  Bronker*s  cafe.—. — Cro.  J.  427.  pi.  z.  Sir  Wm.  Brunkard  v.  Segar,  S.  C. 
Mountague  held  that  the  quality  of  the  perfon  ought  to  be  confidcrt^d  ;  but  the  other  j unices  doubted^ 
and  willed  that  precedents  be  fearched.-~-S.  C.  cited  per  cur.  Cro.  J.  619.  (bis)  Mich.  18  Jac« 
B.  R.  in  pi.  9.  that  foch  words  were  not  adionable. 

10.  Rebellious  and  traiterous  hnave.     It  was  Infifted  that  rebel-  Traitsrly 
fiou»  may  be  upon  a  proclamation  of  rebellion  gut  of  chancery,  i^'JJ^l'^^^*. 

or 


♦  4^8  ZMonti  [for  Words.] 

aUe,  nd  ia  or  Other  courtSy  and  when  rebellious  and  traitefous  are  coupled 
*£^m^i]i  together,  they  arc  of  the  fame  fenfe.  But  per  cur.  aQion  lies 
c  B.  Sid.  not  for  the  words  (rebellious  knave,)  but  (traiterous)  being  joined 
303.  pi.  10.  ^jth  it,  a£Hon  lies  •,  *  ^d  the  plaintiff  had  judgment.  Cro.  E. 
7^t^    171-  pi.  14.  Hill.  32  Eliz.  B.  R.  Ward  v.  Thome. 

B.  R.  Booth  T.  Secle.— •Lev.  90.  Booth  ▼.  Lttch,  S.  C.  traiiorly  regug,  the  cooit  feemed  tha^ 
the  words  are  aAionaUe.— Keb.  439.  pi.  aS.  S.  C.  adjomatur.  Ibid.  469.  pi.  77.  Judgment  foe 
tfae  pkd&H0;  nifi,  *c.  ■ 

nw  artm  i  j .  Adje£live  words  are  atlionable,  when  the  adje^ive  prefumu 
'*^*^*^  an  aB  comrmtted^  and  alfo  when  it  fcandalizes  one  in  his  office^  or 
Mi  aaion-  funEt'tm^  OT  in  the  trade  by  which  he  acquires  his  Hving ,-  as  if  A. 
'abfey  becaufe  fayg  that  B.  IS  a  perjured  knave,  there  muft  be  an  a6t  done,  or 
aa°donr-*"  otnerwife  he  cannot  be  perjured;  fo  if  he  fays  of  an  officer  or 
and  fo  fo*r  judge  that  he  is  a  cornet  officer  orjudge^  a£bion  lies  for  botJi  caufes; 
the  words,  ^s,  firft,  becaufe  it  implies  an  a£k  done ;  and  2dly,  it  is  ilan^ 
it*"^^*  derous  to  him  in  refpeft  of  his  office;  per  cur.  4  Rep.  19.  a« 
r^^7«l/.    Mich.  44  &  45  Eliz.  B.  R.  in  pi.  15. 

J  could  hang 

thee,  Sid.  373.  pi.  13.  Trin.  20  Car.  2.  B«  R.  Collier  ▼.  Bunrl. 2  Kcb.  377-  pi.  36.  Col- 
lier T.  Bourn,  S.  C.  accoidingly*  1  he  court  were  of  opinion  that  the  words,  (buggering  rope) 
were  adionabk.  All.  61.  Pafch.  24.  Car.  B.  R.  Chappie  v.  Goodhoufe;  fed  adjomacur.— > 
Per  3  jttftices,  thiering  rogue,  imports  an  a£t,  but,  thieviHi  rogue,  only  an  inclination,  and  thcefore 
inclined  that  calling  the  plaintiff,  thieving  rogue,  &c.  was  adionablej  but  Charkton  e  cootn. 
Freem.  Rep.  179.  Pafch.  1681.  C.  B.  Dorrel  v.  Grove. 

•  Cro.  J.  12.  But  where  it  does  not  imply  an  aB  done^  but  an  inclinadon 

cf'pafch  1  ^^'y  *^  *"  ^^*  which  does  not  fcandalize  the  party  in  the  d«ty 
Tac.  s.  P.  of  any  office  or  funftion,  or  in  his  trade,  there  an  a£lion  docs 
feems  admit-  not  Uc  ;  as  by  faying  that  he  is  zfeditious  ox  ^  thievifb  knave^  which 
X.  Hildre'!^'  ^  ^^^  import  any  ad  done,  but  an  intent  or  inclination  only  to 
don.  it,  which  is  not  punifliable  by  the  common  law.     4  Rep.  19.  b. 

s.  P.  Arg.    Mich. 44  it  4^  Eliz.  B.  R.  per  cur.  in  pi.  ci. 

laid  to  have  -t-t        -r^     .  r  .    r     j 

\om  adjudged,  a  Bulft.  13S.— S.  P.  by  Jones  J.  Lat.  47.  Adams's  cafe.  ■  S.  P.  per  car.  Sid. 
373.  Trin.  20  Car.  2.  B.  R.  in  pi.  3..*.— But  to  fay,  thou  art  a  tblev.fi pirate y  is  adionabk;  per 
Jones  J.  Lat.  47.  Same  difference  taken  and  agreed  per  tot.  cur.  Ld.  Raym.  Rep*  236.  Tiin. 

9  W.  3.  C.  B.  in  cafe  of  Ofboni  ▼•  Pook. 

Cro.  J.  120.       1  J.  Words  fpoken  of  a  church-warden  were,  viz.  thou  hafiper^ 

tduda^' for  j^^^^h  P^^S^^^^^  ^^^  ^^  ^  vifttation.  Williams  and  Yelverton 
the  defend,  held,  that  bccaufc  the  words  were  adjedively  fpoke,  and  like- 
jnt  per  tot.  ^ifc  not  fhcwing  what  thing  he  prcfented,  fo  as  it  might  appear 
h*  did*^  not  *^  ^^  court  to  be  within  his  charge,  and  prefentable  by  him,  the 
appear  that  aQion  did  uot  lie ;  but  Fenner  faid  nothing,  &  adjomatur.  Cro. 
*1«  "^         J.  80.  pi.  3.  ;Mich.  3  Tac.  B.  R.  Stile  v.  Heath. 

fwom,  nor      "^  *      "^  ^ 

what  he  fwoi^i  fo  as  he  might  commit  perjury;  nor  that  it  was  in  any  judicial  proceeding.  Cm.  J* 
120.  pi.  1.  Trin.  4  Jac.  B.  R.  Sill  v.  Heath.  Yelv.  72.  S.  C.  per  Fenner^  Yelvcrtoo,  aiM 

WUJlamsy  abiente  Popham. 

14.  Thou  hafi  thievi/bly  taken  my  money  out  of  my  purje.  Not 
a£iionable.     Yelv.  72.  Arg. 

15.  Thou  hafi  dealt  traitoroujlj  with  J*  5.  is  not  a£liohabIe.  Aig* 
But  Telverton  J.  made  it  a  quaere,  if  the  words  were,  thou  hafl 
dealt  traitoroujly  with  the  king.-     Yelv.  72.  Mich.  3  Jac. 

16.  Thou  art  a  roguifb  kna*ve  and  a  thief*  Per  cur.  though  this 
)»  fpoke  ia  the  adje^i\  e  fenfe^  yet  the  word  (thief)  here  is  a  dif- 

tin£l 
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ftinfik  v^o1rd  by  itfclf,  and  fcandalous;     And  judgment  for  the 
plaintiff*     2  Bulft.  134.  Mich,  ii  Jac.  Baily  v.  Maynard. 

1 7.  Thou  art  N.'s  hackney^  (innuendo)  thou  art  a  thievijb  whore 
and  a  poeky  ivborcy  aud  I  wUl  prove  thee  a  pocky  tvhore*  Adjudged 
not  adionabie,  becaofe  fpoken  adjedliyely.  2  Roll.  Rep.  7i» 
Hill.  16  Jac.  B.  R.  Gulford's  cafe. 

*  1 8.  A£lion  li^s  for  faying  of  a  merchant,  he  is  a  broken  iHer^  q^^  q^ 
chantf  it  being  all  one  as  the  calKng  him  a  bankrupt.     Agreed  per  317.  pi.  14, 
tot.  cur.     Jo.  321.  pi-  5-  Trin.  9  Car.  B.  R.  in  cafe  of  Leycroft  |'  ^'  ** 
Y.  Dunkin. 

19.  Thou  art  a  perjured  priejt.  Adjudged  aftionable  ;  for  the 
words  muft  mean  that  he  was  guilty  of  perjury,  for  which  he 
jnight  be  indi£ted.    Sty.  6  Hill.  21  Car.  Hogg  v.  Vaughan. 

20.  Thou  art  a  hajlard^bearing  whore^  and  hadfl  tiuo  haflards  by  a 
butcher  ;  and  1 'anil  prove  it.  It  was  objed^edthat  the  words  were 
fpoken  of  a  feme  covert,  who  cannot  have  a  baftard.  At  another 
time  Roll  Ch.  J.  agreed,'  that  if  ihe  were  married  at  the  time  of 
the  words  fpoken,  ihe  could  not  have  a  baftard,  but  alked  why 
they  ihould  not  be  aftionable  \  for  the  words  purport  that  (he  was 
not  married  when  ihe  had  the  baftards,  and  the  jury  have  foun4 
for  the  plaintiff,  and  judgment  for  her  nifi.  Sty.  424,  425.  • 
Mich*  1654.  Stevens  v.  Alk. 

21.  Yeu  are  a  thieving  rogue f  and  get  your  Jiving  by  filching  and  Tbou  bafi  k§ 
J^ea/ing»     It  was  moved  that  the  words  imply  only  an  inclination.  ^'^'  '^^ 

Sed  non  allocatur ;  for  they  imply  a  habit  and  a  trade  of  thieving.  ^a/gJthy 
And  judgment  for  the  plaintiff.     2  Keb.  440.  pi.  94.  Mich.  20  coxenhg  and 
Car.  2.  B.  R.  Hunt  v.  Merry- church.  cieatingi 

'  per  cur.  not 

adionable,  becaafe  he  did  not  aver  that  he  was  of  any  trade,  or  that  he  had  any  thing,     J2  Mod. 
307.  Mkk.  12  W.  3.  Bramlield  t.  Snoke. 


(K.  a.)  Interrogative  Words.  &et(i.a) 


pi.  6. 


f  I.  T  F  one  fays  to  another,  when  wilt  thou  bring  home  the  ^Jlolen  Mo.  418. 
-■'  Jbeep  which  thoujlolejl  from  J.  S.  ?  an  adkion  lies  for  thefe  P*-  573* 
words.     Mioh.  37  &  38  Eliz.  B.  K.  between  Hunt  and  Thim-  \;,2^ll^ 

BLETHO&P  adjudged.]  cordingly. 

Jim  brtmght  heme  the  40  Ljtuftofe  f  Adjudged  for  the  plaintiflT,  and  affirmed  in  a  writ  of  error.  Cro. 
J.  56JJ.  pi.  5.  Pafch.  I*  Jac^  B.  R.  May  t.  Cybbons— .2  Roll.  Rep.  165.  Mayott  v.  Cibboni, 
$.  C. 


adju4ged  for  the  piaimiiF.      ■■Palm.  66.  Gibbon  v.  Magot,  S.  C 

2.  Where  is  that  bankrupt  knave  ?  where  is  that  pillory  knave?  (in- 
nuendo the  plaintiff)  and  averred  he  was  a  merchant.  Adjudged 
aaionable.  Cro.  E.  26.  pi.  7.  Pafch.  26  Eliz.  C.  B.  Griffith  v. 
Morifon. 

3.  What  art  thou  f  a  bankrupt ^  and  waft  a  bankrupt.  The  court 
held  that  the  anfwer  to  the  interrogation  is  a  direft  affirmative, 
but  they  would  advife,  &c.  Cro.  E.  273,  pi.  i.  Pafch.  35  Eliz. 
3.  R.  Jordan  v.  Lyfter. 

Vol.  I.  K  k  4.  Did 
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4.  Dut  y&u  not  hear  that  C,  is  ptikj  ^trsafM^  Isfc*  RdbWed  tbaf 
this  is  tantamount  to  a  fcandalous  publication.  12  Rep.  134, 
Mich.  10  Jftc.  in  the  earl  of  Northampton's  cafe. 

5.  Hath  that  ba/iard  B.  N.  caufed ym  Ubeamfiii?  is  that aU 
the  Jpight  that  bqfiard  can  do  you  ?  Refolded  that  thefe  words  aie 
fpoicen  affirmatively,  and  not  hv  way  of  interrogation  \  and  bar* 
ing  loft  his  marriage  by  reafon  tnereof,  a  judgment  given  in  C.  B. 
for  the  plaintiff  was  affirmed.  Cro.  J.  422.  pi.  3,  Pafch.  15  Jac 
B.R.  Nelfon  V.  Staff. 

6.  DidiuiyouJleal^oL  ?  Per  Dodderidge  J.  thefe  wordt  arenor 
adionable;  for  this  is  nothing  rnore  than  an  interrogation.  2  RoIl« 
Rep.  166.  Trin.  18  Jac.  B.  R.  in  cafe  of  Mayott  ▼«  G3>bon$. 

7.  Haft  thou  been  at  Lomion  to  manage  tbt  monef  thouftdefifrtm 
me  ?    Barkley  and  Jones  (the  other  juftices  bemg  abient)  held 

C  430  }  the  words  aftionable ;  for  the  firft  words  are  the  words  of  inters 

rogation,  and  the  fuhfequent  words,  viz.  the  money  then  ftoleft  from 

^  me,  is  a  pofitive  affirmation.    Mar.  58.  pi.  90.  Mich.  15  Car.  Anon* 

8.  You  are  m  thief  f  Thefe  words,  with  an  avennent  tkat 
they  imply  an  affirmative,  will  bear  an  adion.  Per  Barkley  J« 
Mar.  8.  Pafch.  15  Car.  in  pK  i8. 

9.  jS.  thou  rogue^  nvilt  thou  murder  my  fifttr^^  as  thou  didfi  tif 
wife  ?  (innuendo  A.  then  dead.)  Ad|judged  a^ionable ;  for  the 
fcandal  is  the  greater  if  (he  be  not  dead|  and  being  fi£ba  &  faHa, 
they  (hall  be  intended  fcandalofa.  Keb.  35$^  pL  52*  Mich.  14 
Car.  2.  B.  R.  Brown  v.  Charlton. 

(L.  a)  Words  In  the  Preter  Tenje. 

Sty.  11, 23.  [i.  1F  a  man  fays  of  J.  S.  a  juftice  of  peace,  J.  S.  was  s  de^ 
Pafch-  »3  A  iatiched  man,  and  *  was  not  ft  to  he  a  juftice  of  peace^  no  ac- 

Rdl  ch.^T,  ^^^"  ^*^^  f*^^  x^^i^  words  \  bccaufe  it  might  be  that  he  was  fuch  a 
heu  h  not'  debauched  perfon  in  time  paft,  and  was  not  then  worthy  to  be  a 
aaionabie;  juftice  of  pcacc.  Pafch.  1650.  B.  R.  between  Hamond  and 
Iontoi'.^**CuI  KiNGsMiLL,  adjudged  per  curiam  in  arreft  of  judgment^  intjra- 
xia  advifare    tur.     Hill.  22  Car.  Rot.  735*  j 

Tuit.— — 

^ty.  2 TO.  Pafch.  1649.  S.  C.  Judgment  quod  qacrens  nil  capiat  per  biltam. 

*  The  word  in  Sty.  22.  &  210.  is  [jn  not  fit,  &c.)— $•  C.  eked  Lcr.  5a»  21  adjoined  al 
adionable,  and  there  the  word»  are,  hi  h  a  debaucbtd  vnnif  and  unfit  to  60  ajyfiict* 

Noy  157.  [2.  If  one  fays  to  another,  thou  art  a  hafe  felUnv^  and  haft  tho 

f "JtiV^W  ^^^^^  P^^>  ^^  a£lion  lies  •,  for  peradventure  he  liad  the  pox,  but 
tb*  French  IS  now  curcd  of  it,  and  fo  no  one  will  avoid  his  company.  Fafchb 
foxyXicxzQCx-  6  Jac.  between  Allen  AND  Smith  adjudged.] 

onabJe.  And  , 

Coke  Ch.  J.  took  this  differ  enc*  of  fuch  a  flandcr  dc  tempore  prstcrito,  Vfben  H  tmcbct  tbiwund^  and  wm 
it  tOMcbts  tbe  bcdy»  If  it  be  a  fcandal  tn  the  mind  and  the  affections,  as  perjury,  felony,  4cc.  ther* 
the  mind  that  femams  is  flandcred  j  but  if  it  be  of  an  accidental  infirmity  or  difeaic  of  the  body,  it  i« 
othcrwife ;  for  none  now  will  forbear  his  company,  though  he  had  the  plague  ia  times  paft.—— 'S.  P. 
ht\d  not  aaionablc.    AU.  31,  Mich.  Z3  Car.  h.  R.  ia  cafe  of  Dutton  v.  Zatoa.  See  (Y.  *J 

pi.  24.  S.  C. 

3.  /  will  prove  that  E.  had  been  a  bankrupt,  and  had  agreed  wit 
his  creditors  for  a  noble  in  the  pound.     Thefe  words  arc  adUonabte 
being  fpoken  of  a  merchant.     D.  72.  marg.  pi.  6.  cites  it  as  ad- 
judged HiU.  3  Jac.  B.  R.  Rot.  855.  Edmonds  v.  WTictftoae, 

It  4-  ?2«^ 
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•  ,  .  « 

4»  ^bou  viafi  perjuredf  and  haji  much  t9  anfiver  for  before  God*    ^ 
It  w^8  objefled  that  it  i$  in  the  time  pail,  and  is  extenuated  by 
the  fubfequent  words,  quafi  diccret,  although  not  anfwerable  be- 
fore men,  yet  [he  was]  before  God ;  fed  non  allocatur.     And  » 
adjudged  for  the  plaintifiw     Cro*  C.  199.  pi.  12.  Trin.  6  Car. 
B.  R.  Smart  ▼.  Eafdale. 

5.  Thou  cameft  a  broken  merchant  from  Hamburgby  (innuendo  at  Jo*  3*«'  pi- 
his  return  from  Hamburgh  into  England)  and  that  I  ivill  juftijy.  \tu:^'*^^ 
It  was  objected  that  the  plaintifF  having  fhewn  in  his  count  that  he  found  ihat 
came  over  about  eight  years  fince,  he  might  become  a  rich  per-  ^^  plaintiff 
fon  and  of  good  credit  fince  that  time,  and  fo  no  adion  5  and  of  fle^tyl^rfgn 
that  opinion  was  Richardfon  Ch.  J.  for  that  llander  ought  not  ofthcwords, 
to  be  taken  by  intendment ;  but  the  plaintifF  having  charged  that  j"dg"^nt 
the  words  were  fpoken  malicioufly  and  to  impair  him  in  his  ere-  ^j^.^^rtij 
.dit,  it  was  adjudged  by  the  other  tliree  juftices  for  die  plaintiff,  the  plaintiff; 
Cro.  C.  317.  pi.  14.  Trin.  9  Car.  B.  R.  Lcycroftv.  Dunker.        Richa.diim 

HntC.  125.  is  oife  of  Diwe  T.  Palmer^  cites  Dujikin  v.  Leycroft  S.  C.  as  adjudged  and  affirrqcd  Iq 
the  eiche^uer  chamber. 

[431-] 

6.  Cafe  by  huiband  and  wife,  for  faying  of  her,  viz.  foe  is  a  The  words 
firumpet  and  a  havidy  and  kepi  a  ba'wdf-houfe  $    it  was  moved  in   '[Ij/.  f^\f 
arreft  of  judgment  diat  the  laft  words  only  are  adionable,  and  /he  did  for. 
thofc  are  of  the  time  paft,  and  fo  may  be  intended  that  flie  kept  picriykeepa 
a  bawdy«houfe  before  th^  general  pardon ;    but  per  cur.  the  hZfl'tht 
fcandal  remains,  and  it  (hall  not  be  fo  intended,  unlefs  it  appears  is  ftm  pu. 
j^nly  to  be  lb  fpoken  and  intended.    2  Lev.  233.  Mich.  30  Car.  .°^^p|^^(^ 
tL  B.  R.  Newton  v.  Matters.  Rep.  i^g?* 

pi.  31a.  (his)  Mich.  1678.  Anon,  feems  to  be  S.  C. 


(M.  a)     Conditional  Words. 

f  I.  T  F  a  man  fays,  if  J*  S.  might  have  his  willy  he  would  kill  the  Cro.J.407. 

^  iifigy  an  a£kion  upon  the  cafe  lies  for  thefe  words,  though  5ohS*sfdCT. 

he  refers  it  to  the  will  of  J.  S.  for  it  is  a  great  offence  to  have  fuch  ham  v.  Man 

a  wilL    My  Rq>ort,  14  Jac.  between  Sir  J.  Sydnam  and  Mayo.]    s.c.andtht 

Ml  the  words  aftionable.  Ibid.  408.  in  a  note'at  the  end  it  is  faid  that  error  was  brought, 

and  the  judgment  was  affirmed  Mich.  16  Jac.  Hob.  180.  pi.  a  17.  Sydenham  y.  May  S.  C. 

fays  that  Pafch.  16  Jac.  the  court  inclined  that  the  words  were  adionablc. S.  C.   3  BuUl.  260, 

adjudged  that  the  words  are  a^ionable.  Roll.  Rep.  417.  pi.  ao.  S.  C.  adjudged  for  the  plaiotifF. 

iic  (-0.  a)  pi.  t.  and  tit.  Trial  (K.  g.  s)  pi.  15. 

(N.  a)     DisJunSive  Words. 

fi.  T  F  A.  fays  of  B.  to  C.  the  brother  of  B.  Sirrah,  thy  brother  ^^^0.  C.  ^ 

^   B,  was  whipt  about  Taunton  Caftle,  for  jlealing  offoeepy  stirW  t.^^' 
or  elfe  was  burnt  in  the  hand  or  foouldery  whereas  he  never  did  r.ny  Hiii,'s.  e. 
fuch  fielony,  B.  (hall  have  adion  for  thefe  words ;    for  though  *^J"^^^^^  ^*" 
peradventure  if  he  had  faid  that  he  was  whipt  about  Taunton^  d^t.-^ 
Caftle  for  dealing  of  Iheep,  or  elfe  was  burnt  in  the  hand,  with-  jo.  30S.  pi. 

X  1;  a  out  ^^'S'  c. 
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adjudged  ac-  out  morc,  it  (hould  be  intended  that  he  meant  diat  he  was  burnt 

cordingiy.—  j^  the  hand  for  dealing  of  (heep,  and  fo  the  adion  fiiould  lie; 

yet  when  he  adds  the  laft  words,  or  fhoulder,  this  makes  the 

words  uncertain  j    for  he  could  not  be  burnt  in  the  (houlder  for 

dealing  of  fheep,  and  then  to  fay  a  man  dole  flieep,  or  was 

burnt  in  the  ihoulder,  this  implies  no  certainty  j  for  to  fay  that  he 

^fpoke  fome  words  that  will  bear  aa  action,  or  other  words  that 

will  bear  an  zSdon,  an  a£tion  does  not  lie-     Mich.  8  Car.  B.  R. 

between  Churly  and  Hill,  adjudged  in  arred  of  judgment 

againd  the  plaintiff,  I  myfelf  being  de  concilio  querentis.     Intr^ 

tur  Trin.  8  Rot.] 

See  (P.  a)         [2.  But  after  he  brought  a  new  z{kion§  for  faying  that  ie  vku 

Snd^S.  P.^  '^'*'^  ^^'^^  Taunton  C2iMt  for  Jkaling  of  Jbeepy  and  Mich.  9  Cat. 

s.  P.'does     adjudged  in  B.  R.  that  the  adlion  lies^  tms  being  moved  in  arreft 

not  appear     of  judgment.] 

either  in  jo 

Cro.  Cf  283.  or  Jo.  308.  S.  C. 

3.  Thou  haflflole  my  niare,  or  was  confentlng  to  //.  It  was  held 
by  Fenner  and  Clench  that  no  a£bion  lies  \  for  he  may  confent 
tacendo  and  yet  be  faultlefs.  Nov  1 72.  Anon; 
[43^  ]  4'  ^^^  ^^  ^  childi^  and  either  jbe  or  fotfiebody  ilfe  made  it  away. 
Adjudged  not  actionable  by  3  judices,  contra  Bridgman  Ch.  J. 
Qart.  55.  Hill.  17  &  18  Car.  2.  C.  B.  Falkner  v.  Cooper* 

5.  J,  S.  is  killed,  and  one  fays  -/^-  or  B»  killed  J.  S^  A,  may 
bring  an  adlion,  and  fo  may  B.  ^nd  there  mud  be  an  averment 
that  neither  did  it,  per  Bridgman  Ch.  J.  Cart.  56.  Hill.  17  & 
18  Car.  2.  C.  B.  in  cafe  of  Falkner  v.  Cooper. 


(O.  a)     For  what  Words  it  lies,  in  Refpefl:  of  the 
Uncertainty  of  the  Time,     \wfuturo. 

See  (M.  a)  [i.  T  If  one  fays  of  another,  if  he  might  have  his  luill  £e  wouH 
p.  I.    .C.  J    ^Q  j^ch  a  thingy  nvhich  is  a  matter  adlionahle^  af\ion   lies, 

though  they  are  fpoke  in  futuro,  becaufe  they  prevent  occafionem 
ruinae.  My  Reports,  14  Jac.  Sir  J.  Sydnam  -and  Mayo  ad- 
judged, and  fo  it  was  refolved  per  tot*  curiam,  Pafch.  16  Jac 
in  a  writ  of  error  upon  this  in  the  exchequer  chamber.] 

b*  ***i  ^6  '^"^  ^^'  ^^  ^^  ^  ™^"  ^^^^  ^^  ^  merchant,  that  he  tvill  he  a  iattkrupt 
Mich. 6E.  '^^'^'^'^  2  ^%J*>  ^^  aftion  lies,  though  the  words  arc  fpok9&  in 
6.  cites        futuro.     My  Reports,  14  Jac] 

Kenipe's 

cafe  J    and  fays  he  heard  that  judgment  was  given  for  the  plaintiff.  S.  C.  cited  Ydr,  i6o.  'm 

cafe  of  Staverton  v.  Rclfe,  Mich.  .7  Jac.  by  Williams  J.—— S.  P.  per  cur.  Arg.  RoU.  Rep,  447, 
pi.  ao.— .— S.  C.  cited  by  Haughton  J.  3  Bulft.  262. 

y,  S>  will  be  a  bankrupt,  Henden  fsrjeant  faid,  thefe  words  are  not  s^ion^le^  bt^  iftlie  tiord» 
arc,  J>  S.  will  be  a  bankrupt  witbiti  3  tiaj's,  it  is  otherwife.  a  Roll.  Rep.  433.  in  cafe  of  ThooipfeB 
V.  Tweage. 

hef/s''V/  ^2*  ^^  ^^  ^  ^^^  ^^y®'  ^^^  ^^  '^'^'  ^^^  y^  ^'  ^'^^  2  dajs^  aa 
^liiUilh     aflion  lies.     My  Reports,  14  Jac.  per  Dod.] 

roait  t§  rob  J.  S,  within  a  </jyj,  attion  lies  j  per  Dodderidge  J.  Roil.  Rep.  427^  in  cafe  of  <^f*Trn 
V.  Mayo.—— 3  Bulft.  261.  b>  Dodderidge  J.  in  S.  C.  accoiJingiy. 

4*  ^e 
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4*  He  nvill  hnak  Jburily^  is  adiionable;   per  Dodderidge  and  Bat  to  fay, 
Jones  L  Lat.  114.  Pafch.  2  Car.  in  Hill's  cafe,  i^MlnmU 

'  not  adionabk ;  per  Dodderidge  and  Jonet  J.     Ibid* 

5.  ^Thou  art  a  forfnvorn  fellow^  and  we  will  prove  thee  fo^  and  Judgment 
thou  canjl  take  m  benefit  of  the  law.     Adjudged  not  adionable,  he-  J^'caufcli^ 
caufe  it  is  in  the  future  tenfe.     Sid.  48.  pU  9.  Mich.   13  Car.  2V  words  were 
B.  R.  Daniel's  cafe.  not  aaion- 

mble,  and  ef- 
pecially  as  they  are  here  alleged  to  h^f^ken  by  haren  and  feme  [meant  by  the  word  (we}  an  Sid.]  Keb. 
124.  pi.  36*  S.  C.  by  the  name  otDaniel  v.  Turpin. 

(?•  a)     For  what  Words  it  lies  in  Refpeft  of  the  [  433  ] 
Uncertainty.     Where  there  are  not  direff  affirma-. 
the  Words,     [^nd  what  Jhall  amount  to  an  Af^ 
frmation.l 

[i.   T  F  one  fays  of  another,  I  think  in  my  confcience^  if  he  might  See  (M.  a) 
-*-  have  his  will  he  would  kill  the  king,  or  fuch  fcandalous  /o'\^r^* 
matter,  an  a£tion  lies,  though  he  does  not  fay  them  precifely,  s.  c!— J* 
but  refers  them  to  his  conscience,  and  to  the  will  of  another.  Hob.  180. 
My  Reports,  14  Jac.  Sir  J.  Sydnam  and  Mayo  adjudged.     And  ^'q'^1 
fo  it  was  refolved  per  totam  curiam  at  Serjeant's-Inn,  in  a  writ  court  m-     " 
of  error.  Pafch.  16  Jac.  B.  R.  in  the  fame  cafe*     Vide  fame  dined  that 
cafe.  Hob,  Rep.  243-]  ^^r^^nJ* 

tion.  ■  See  tit.  Trial  (K.  g.  2)  pi.  15.  S.  C.  and  the  notes  there. 

£2.  If  a  man  fays  of  J.  S.'  he  is  in  Warwick  gaol  for  flealing  of  Wob.  177. 
a  mare,  and  other  beqftsy  no  adion  lies  for  thefc  words,  because  ?j>in^,\ 
they  do  not  diredWy  affirm  that  he  hath  ftole  the  cattle,  as  if  he  jac.  S.  c. 
had  faid  he  flole  them,  and  was  in  gaol  for  it :    but  they  only  are  *tcordingly, 
yeported  of  his  imprifonment,  and  of  the  fuppofed  reafon  thereof,  ftriadm.^'* 
Hob.  Rep.  2'io.  between  Steward  and  Bishop  adjudged.]  Browni.  16. 

S.  C.  ad- 
judged accordingly.— 7-Noy  24..  S..C.  accordingly.— Hutt.  2.  S.  C.  adjudged  accordingIy.<»S.  C. 

cited  Palm.  63,  69.  in  cafe  of  Brown  ▼.  Audley,  and  the  court  agreed  to  it. S.  C.  cited  by 

the  name  of  Steward  v.  Butler.     2  Sid.  16.         Lev.  82.  in  cafe  of  Crawford  v.  Middleton,  cites 
S.  C.  and  fays  the  court  queltioned  the  cjfe  of  Steward  and  Bifliop,  whether  it  be  law  or  no. 

Ht  xuat  inprijhn  in  a  gaol  for  fiiallng  P.'s  beafis.  Adjudged  for  the  plaintiff  j  for  by  Fenner  a  m^ 
cannot  be  impriloaed  for  fteaiing,  if  he  did  not  (leal.  Goidib.  130.  pi.  26.  Hill.  43  Eliz.  Farloir's 
cafe.  I  I     Mo.  401.  pi.  531.  Pafch.  37  Eliz*  Baricr's  cafe,  S.  C.  fays  it  was  doubted  if  action  lies, 

beca«fehe  did  not  fay  he  had  ftole  the  beafts.  Mo.  S66.  pi.  1196.  Anon.  S.  P. He  was 

1/1  N.  gaol  for  a  rohhcry  commifted  upon  ji.  B,     Adjudged  for  the  plaintlft'.     Cro.  J.  147,  pi.  6. 

Trio.  8  Jac.  B.  R.  Heynes  v.  Sprott. Bulft.  40.  Anon,  feems  to  be  S.  C.  but  the  court  differing 

in  opinion,  ordered  to  fcarch  for  precedents.— S.  C.  cited  in  cafe  of  Kamdford  v.  Tuke.  2  Roll. 
Rep.  104.— -*  Thou  hafl  been  in  ^^  far  ftealing  of  a  fan^  isa^onable.  Cro.  J.  154.  pi.  3.  Pafdi. 
5  Jac.  B.  R*  Showel  v.  Haman. 

([3.  If  a  maitfaysofB.  he  was  taken  for  flealing  of  two  horfes,  Ihaveferued 
and  I  have  fufpeEled  him  thefe  4  years,  in  an  a£lion  upon  the  cafe  '^^*^^/^/^* 
for  thefe  words,  though  B.  avers  that  he  has  beeil  at  all  times  uryfrftuxU 
free  from  any  fufpicion  of  felony,  yet  the  adiion  does  not  lie,becaufe  ''^?  'fv>^* 
this  is  not  any  affirmative  that  he  ftole  the  horfes ;  for  a  true  and  ^^^fj^ 
good  man  may  be  fufpefted  and  taken  for  ftealing  of  horfes,  as  aman  Uufe*  Up- 

K  k  3  may 
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on  not  guilty  may  be  impdroned  or  mdi&td  for  the  ftealing  of  thrngSy  and  yet 
^^1%^^  may  be  free  from  the  felony,  Pafch,  i6  Car.  B.  R.  between 
the  plaintiff,  CuRSQN  AND  WooD  adjudged  per  curiam,  in  arreft  of  judgment » 
It  was  ad-  b^t  quxre  if  he  had  averred  that  he  never  was  tdkffBL  for  the  fteal* 
Mioa*    ing  of  ;,ny  hoTfes,] 

did  not  lie  j  for  the  defendant  doth  not  fay  exprtftly  thi|t  he  ha4  Aolen  the  p>o^  hot  that  he  hnl 
Tcryed  him,  &c.  which  may  be,  t|)Ough  he  did  not  ftea)  ihem  ;  Co  it  ii  0|iiy  a  chaiigc  hj  iiBfiicanw« 
Cro.  £.  234..  pi.  6.  PaTch.  33  Eliz.  C.  B.  Atkinfon  v.  Atkinibn. 

Thcu  wafi  arraigned  for  Beal'mg  a  borfu  Arg.  Palm.  68*  Midu  17  }ac«  B*  R.  citai  m  adjndgei 
liot  a^ionable  \  to  which  the  coar^  agreed. 

[4.  If  A.  fays  of  B.  thou  art  a  hafe  rogue y  and  ^  dogged  rogue^ 

and  I  nmll  make  thee  an  epeamp/e  and  precedent  for  a  perjured  rogue^ 

aft  ion  lies  for  thefe  words  ;    for  they  are  affirmative,  with  an  af- 

feveration.  Pafch.   16  Car.  B.  R.  between  Daniel  and  R00KE94 

per  curiam  adjudged,  this  being  moved  in  arreft  of  judgment.} 

L  434  J        [5.  If  A.  fays  of  Y^.Jhe  went  to  the  Spa  to  be  cured  of  the  French 

Hnhfon  V.     P^^i  ^^  aftion  lies ;   for  none  go  to  be  cured  of  a  difeafe  which 

Hudfon,       he  has  not  \   and  therefore  this  is  an  implied  affirmative  that  fiie 

s.  c.  adjor-  j^j^jj  ^^j^  difcafc  5   for  this  18  ftronger  than  to  fay  £he  was  laid  for 

Ibid.  219.     the  pox.  Trin.   1650.  between  Hobsok  and  Jodson  adjudged 

S.  c.  jcr-    per  curiam,  this  being  moved  in  arreft  of  judgment.] 

man  J. 

doubted  ;    but  judgment  was  given  for  the  plaintiff* Be  bath  teen  in  F»U  tuh,  (lanoendo  the  tih 

of  one  Fowler  a  furgeon,  in  which  tub  no  perfon  had  been  but  thofe  which  were  Uid  of  the  pox)  / 
%vUi  not  fay  ef  the  foXy  hut  be  lay  in  the  tub  at  the  fiv:e  tbat  X.*i  vfife  was  laid  cftbt  f$Xm  Ad^^gei 
not  <i£liooabre.     Goldlb.  135.  pi*  34..  Hill.  43  Eliz.  Bury  v.  Chappel. 

[6.  If  a  man  fays,  /  d^  accufe  J*  S.  ofpoifomng  hh  auntf  a£liof| 
\ipon  the  cafe  lies  \  for  this  is  an  affiripiative  that  he  had  poifbned 
his  aunt.  Trin.  39  Eliz.  per  Fenner.] 
•^  *  '  [7.  So  if  one  fays  to  another,  I  will  prove  you  have  poifined 
«  ^'J^i  f^y  ounty  adion  upon  the  cafe  lies ;  for  this  is  a  more  vehement 
I  tuHt  prove  affirmative  tha^  he  had  poifoned  her,  than  to  fay  tha^  he  had 
tbe*  a  f>er~    poifoncd  her.    Trin.  39  £liz.  B.  R.  per  Foph.  j 

jurcd  knave ; 

per  tot.  cur.  this  is  a  vehement  affirmative,  and  imports  not  only  that  pojury  was  conunittedy  bat 
that  the  defendant  would  openly  traduce  th^  plaintiff  by  it,  in  fttch  manaor  that  it  fhooid  be  opeily 
proved.     Yelv.  i6o.  Mich.  7  Jac.  B.  R.  Staverton  v.  Relfe* 

I  will  prove  that  be  hatb  fiolen  my  boeh,  is  adionable;  for  they  imply  an  affirmative,  and  aft  m 
much  as  if  he  hud  faid  that  he  bad  ftolen  his  books.     Mar.  19.  pi.  4.  Pafch.  15  Car.  pi.  44.  Aaoa* 

—  S.  P.  Per  cur.  Arg.  in  cafe  of  Bury  v.  Wrght.     Yelv.  Pafqh.  6  lac. 

/  Kuill  brirg  him  before  a  jujfice  cf  peace ;  for  J  luUl  prove  that  be  bstbftofeny  fiff.  Per  cur.  Choi^h 
the  fi'il  wordb  arc  not  a^ionable,  the  laft  are.     Mar.  2c.  in  pi.  44.  Pafch.  15  Car.  Anon. 

/  luU prove  thee  a  rllrf,  and  a  pfotter  of  tkievery  j  and  I  tv'M  prove  it  by  tbhu  cvmt  fm^  Witfet 
tvilljendb'm  to  the  deviu  Refoivcd  not  a^ionablc,  and  fo  rcverfed  a  jucfgnient  in  B.  R.  Cm.  J« 
114.  pi.  II.  Mich.  6  Jac.  B.  R.  Frank  v.  Alfop.  

/  dcubt  not  to  prove  hut  be  has  fpcken  treafon.  Adjudged  aOionable.  Win.  123,  114.  HilL  ift 
Jac.  C.  B.  Hitcham  v.  Brook.— -Hutt.  75.  S.  C.  Pafch.  1  Car.  Refolved  hy  aU  that  the  phi^- 
ti^Ffh all  have  his  judgment. 

-  For  my  ground  A%  Hcxt  feeks  my  l\py  and  if  I  eonld  find  J*  5.  J  do  not  doubt  but  vfithtn  %  iayt » 
arrffi  Hext  for  fufpkkn  of  felony.     Adjudged  tlie  firll  words  not  adionable;    but  fior  the  hdk 
ad^ion   lies,  becaufe  for  fulpicion  of  felony  he  ihall  be  imprifoned,  and  his  MSt  dranrn  ia  ^ 
4- Rep.  15.  b    pi.  5.  Pafich.  27  Eliz.  B.  R.  Hext  v.  Yeomans. 

/  have  indiffed  B»  of  perjury  y  and  I  doubt  not  but  to  prove  bm  a  ferynred  pvfem  U  edl  mtttQ 
purpojes.     Judgment  was  arrefted  ;    for  otherwife  no  man  can  profecute  perjury,  nor  inqnirp  for 
dcnce  to  prove  it,  without  danger  of  an  adion.     Sid.  220.  pi,  7.  Mich*  16  Car.  m.  B.  R.  Bnil  ▼• 
^ay.->>— Keb.  797.  pi.  6^.  S.  C.  the  parties  agreed  to  b^gin  de  novo,  and  difco&diMe  hy  coatcaC* 

1  nv':ll  arreft  J.  $,  for  felony^  awd  after  ptyve  Mr,  Healt  ateejiry*  Cited  at  adjudged  thtt  mBJkm 
lies.     Mo.  428.  in  pi.  597* 

(8.  Sq 
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[8.  So  if  ont  fkjs  of  anotberj  */  nvW  call  him  in  que/Hon  fir  See  (e.  b.) 
poifoning  his  own  aunt ;    and  I  make  no  que/Hon  hut  to  prove  be  hath  ?*•  7-  *•  C. 
f^foned  his  aunt,  action  upon  the  cafe  lies ;    for  tbij}  is  a  direA   .^     '  |^ ' 
affirmatiye  that  he  hath  poifoned  his  aunt,  and  more  vehement  s.  c.  ad. 
than  the  other  before,  inafhiuch  as  he  fays,  I  make  no  queftion  ^?^*^/*?l 
but  to  prove  it.    Trin.  39  Eliz.  B.  R.  between  Webb  aw>  forhUaitfl, 
Poors  adjudged.]  is  impeach.  ' 

edy  though 
he  nerer'did  any  fach  hCU  ■ '       Noy.  63.  S.  C.  adjudged  accordingly. 

C9.  If  A.  fays  of  B.  he  was  whipt  about  Taunton-Callle  fir 
Jlealing  of  fieep,  though  this  is  no^  a  dire£l  af&rmative  that  he 
ftole  the  ineep,  yet  it  is  a  diredl  allegation  that  he  was  whipt  for 
ftealing  of  fheep,  which  is  a  great  flanden  Mich.  9  Car.  B.  R. 
between  Chukly  and  Hill  adjudged,  this  being  moved  in 
arreft  of  judgment.] 

f  1 1.  If  A.  fays  to  B.  the  wife  of  C.  wherefore  will  jour  hufband . 
hang  y»  S.  ?  to  which  B.  anfwers,  for  coming  in  the  nighty  and 
ireaUng  our  houfe,  and  Jlealing  our  goods,  J.  S.  fliall  have  an  a£lion 
for  thefe  words  againft  B.  and  C»  her  hufband ;  for  though  the 
words  are  fpoke  by  way  of  anfwer  to  a  queftion,  yet  this  is  a 
dtre£b  affirmative.  Pafch.  11  Car.  B.  R.  between  Hatwood  [  435  1 
AND  Natler  adjudged  in  a  writ  of  error,  and  the  judgment 
given  in  B.  affirmed  accordingly.    Intratur  Hill.  11  Car*  Rot. 

527O 

[i  I.  If  A.  fays  of  B,  and  C.  we  will  have  them  fand  upon  thepiU 

lorjj  and  have  their  ears  fir  perjury ,  and  fubomation  of  perjury, 
aAion  lies  :  for  this  is  a  dire&  affirmative  that  he  was  perjured, 
and  guilty  of  fubomation  of  perjury.  Trin.  15  Car.  B.  R.  be- 
tween Pell  and  Jellow,  and  another  afbion  between  Pell 
AND  Chapman,  adjudged  in  a  writ  of  error,  and  the  firft  judg- 
ment affirmed.  Intratur  Pafch.  15  Car.  B.  R.  Rot.  162,  163.] 
I  a.  That  thief  A,  hathfolen  away  my  goods,  and  delivered  them  to 
Bacon.  An  a^ion  was  brought  by  Bacon  for  thefe  words,  but 
becaufe  the  words  do  not  charge  him  with  having  any  notice  of 
the  ftealing,  fo  that  he  is  not  touched  as  acceiTory,  he  took  no- 
thing by  his  writ.     Dal.  41.  pi.  21.  4  Eliz.  Bacon's  cafe. 

13.  The  defendant  hearing  that  his  father's  barns  were  burnt, 
faid  /  cannot  imagine  who  Jbould  do  it  but  the  lord  Sturion,  this  is 
aAionable.  Mo.  142.  in  pi.  283.  Arg.  cites  5  Eliz.  Ld.  Sturtdn 
V.  Chafin. 

14.  H.  is  infeBed  of  the  robbery  and  murder  lately  committed,  and  Dal.  41.  pi. 
Jath  fmell  of  tie  murder.     The  plaintiff  having  fet  forth  that  a  g^ecf.'-^* 
certain  robbery  and  murder  was  lately  compiitted,  he  had  judg-  ibid.  103. 
ment  after  long  deliberation  and  argument;    and  this  was  by  p^-4>'  but 
reafon  of  the  word  (infcded,)  contrary  to  the  opinion  of  Catlyn.  \^J^^' 
D.  317.  b.  pi.  8.  Mich.  13  &  14  Eliz.  Hawley  v.  Sidenham.       opinion  of 

the  court. 
•«— D.  317.  b.  marg.  cites  Mich.  40  &  41  £Uc.  C.  B.  that  Anderfon  and  Owen>  in  the  argument 

of  Grimfton's  cafe,  held  this  cafe  not  to  be  law. S.  C.  cited  Arg.  Mo.  142.  in  pi-  283.  by  the 

same  of  Hawley  v.  Simbart. S.  C.  cited  by  the  reporter.  D.  72.  b.  pi.  6.  at  the  end  of  Kcmpe^a 

cafe,  as  adionablc— — S.  C.  cited  Arg.  3  Buift.  249.  in  the  cafe  of  Lewicnor  v.  Godnam. 
S.  C.  cited  Godb.  90.  pi.  loo.  per  Clench  J.  Mich.  28  U  29  £lis.  ai  aftioBablc.  S.  C. 

K  k  4  citt4 
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eited  In  die  cafe  of  Meredith  v.  BoncU,  Arg.  Hott.  5S.        ■  ■  Cart.  214*  in  caA'of  AmfiAflT* 

.  Bloiisld,  cites  S.  C.  as  afiionable. S.  P.  ctced  and  adoittted  per  cur.  Goldib*  13$.  pi.  4a* 

Hill.  4.3  Eliz.  in  Redfrein's  cafe,  where  the  words  were»  /  tvas  roLieJ,  and  you  was  frhrj  thtree^ 
4mJ  had  fart  «ftry  monty^  adjudged  fur  the  plaintiff.  S.  C.  cited  3  Bulft.  249. 

15.  Saying  that  the  platntrff  caufed  the  defendant  to  he  arrefted 

ivtth  forged  writSy  is  a£lionable ;    for  thc^word  (caufed)  extends 

^s  well  to  the  forgery  as  to  the  arreft,  and  fo  amoHnts  to  the 

Dander  of  forgery.     4  Le.  181.  pi.  279.  Mich.  26  £liz..C.  B. 

Hungerford  v.  Watts. 

S.  c.  cited        1(5,  Thou  wq/l  cooped  up  for  forging  of  toritSf  adjudged  not  adion- 

accrrdinS'v.  ^^e.     Cro.  C.  268.  pi.  2.  Arg.  in  cafe  of  Halley  v.  Stanton, 

Cro.  E.  234,  cites  3 1  Eliz.  Noel's  cafe. 

m  pi.  6. 

4  Le.  121.  I  y.  She  is  as  very  a  thief  as  any  {or  Jhe  it  a  vxorfe  tUeftban  any) 

Kaicliffc  V.  ^^^^  robhcth  by  the  highway  fide.     Per  cur.  clearly,  the  words  in 

Shirley,    '  both  cafes  are  aQionable.     Cro.  £•  224.  pi.  8.  Fafch.  33  Eliz. 

s.  c.  held  B.  R.  Ratcliff  (Lady)  v.  Shublcy. 

accordingly. 

You  m'lgkt  18,  You  never  thought  well  ofmefince  G.  did  Jteal  my  lamb,  ad- 

tZ'c^T"  judged  adionable,  though  objeded  that  it  was  not  a  dircd  af- 

fjcp,  and  firmance  that  G.  did  fteal  it.     Cro.  E.  289.  pi.  7.  ^fich.  34  & 

Ma  ha've  ^-  £]J2.  B.  R.  Gravcs's  cafe. 

fioUn  mine*       ''•' 

Fleming  and  Yelverton  held  the  words  actionable,  but  Williams  and  Cxooke  contra.     NojudgmenU 

Yelv.  144.  Mich.  6  Jac.  B.  R.  Thompfon  v.  Knott.- 

/  dealt  not  Jo  unkindly  by  you  wben  you  ftole  a  Jack  of  corn^  is  a^ionable.     2  Mod.  58.  Mich.  27 
Car.  2.  C.  B.  Cooper  v.  Hawkwell. 

L  43^  ]       '9*  Defendant  faid,  thou  art  a  forfworn  fellow  s    the  plaintiff 

faid,  will  you  fay  that  I  am  perjured  F    the  defendant  faid,  yes,  if 

you  will  have  it ;    adjudged  not  actionable.     Cro.  £•  297.  pL  6. 

Pafch.  35  Eliz.  B.  R.  Levermore  v,  Martin. 

ColdA.  20.  Many  an  honefler  man  hath  been  hanged,  and  a  roUery  bath 

127!  S.C.    ^^^^  committed,  and  I  think  he  was  at  it,  and  I  think  he  is  an  borfe-' 

but  varying  flealer*     The  court  held  this  a  great  flander,  unlefs  the  defendant 

a  little  in       ftiews  good  caufe  of  his  thinking  5  and  judgment  for  the  plaintiff. 

though  not    C'-?-  E.   348.  pi-  20.    Mich.  36  &  37  Eliz.   B.   R.  Stich  v, 

in  the  mean-   Wifdome. 
ing,  adjudg- 
ed for  the  plaintiff.        ■     Ow.  18.  Wifdome's  cafe,  S.  C.  adjudged  for  the  plaintlflF. 


4  Rep.  t6.  21.  Thou  wert  deteHed  of  perjury  in  the  flar-^hamher.  It 
adjuJged  iwt  J^e^^j  on  motion,  not  aftionable,  for  an  honeft  man  may  be  de- 
aaionabie$  te£led,  but  not  convi£):ed,  and  fo  no  flander;  fed  adjomatur. 
•nd  fays  that  Cro.  E.  271.  pi.  12.  Hill.  37  Eliz.  B.  R.  Weaver  V.  Cardan. 

ever/  one     -  ... 

who  has  a  bill  of  perjury  there  againft  }^m»  is  detofted.  S.  C.  cited  2  Roll.  Rep.  142.  and  per 
curiam,  detc^ed  uf  perjury  is  very  uncertain  3  for  a  man  may  be  arrefted  for  a  crime,  and  yet  aot  be 
guil7  oi  ic— S.  C.  cited  Cro.  C.  268. 

22.  Hefhould  have  been  hanged  for  a  rape,  but  it  coft  him  all  the 
money  in  his  purfe.  Adjudged  adionable.  Cro.  E,  589.  pL  26* 
Mich.  39  &  40  Eliz.  B.  R.  Redfern  v.  Todd. 

23.  Go  follow  fuit  againfi  W.  (innuendo  the  plaintiff) /or  jfeo/l 
ing  thy  2  kine,  and  hang  him^  or  I  will  hang  thee,    Thclc  words 

import 
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ympoTt  as  much  as  if  he  had  felonioufly  dole  them,  otherwtfe 
he  could  not  hang  him ;  and  therefore  it  was  adjudged  by  Fcnner 
and  Yelverton  (only  in  court)  for  the  plaintiff.  Cro.  E.  904. 
.pi.  9.  Mich,  44  &  45  Eli2.  B.  R.  Willymote  v.  Wetton. 

24.  D.  ajked  J5.  why  the  plaintiff  did  not  come  to  church.     A  an^  But  if  D. 
fweredy  it  is  no  marvel  Ihe  comes  not  to  church  5  for  it  is  thought  ^J^'  ""*" 
Jbe  is  %uitb  child^  and  I  fear  it  is  true,  by  which  fhe  lofes  her  mar-  robbery,  and 

riage  with  the  faid  D.not  aftionablej    for  it  does  mt  appear  that  h«anfwer« 

B.  knew  of  any  marriage  to  be  between  C.  and  D.  nor  that  the  y.^^^  '^* 

.words  werejpoie  maliciouflyy  and  B.  had  no  intention  to  (lander  C.  robhery  wat 

For  the  words  arofe  upoa-the^  queftion  of  D.  and  the  anfwer  does  *'"»'  h  C. 

not   impart   any  direft   flandef ;    for  her  honefty  was  not  in  "igtwMu* 

queftion,  but  her  abfence  from  church,  and  he  affirmed  nothing  an  aaion 

precifely,  but  only  tells  his  thoughts  and  fears,  which  looks  as  ^*j  '**• 

if  he  rather  wifhed  that  there  was  no  fuch  caufe.     Adjudged  n/'fJi' 

per  curiam,  praeter  Fenner.     Telv.   ii4«  Mich.  5  Jac.   B.  R.  argueod. 
Brinfby  v.  Balgy. 

25.  Bear  ivitnefs,  he  hath  flolen  my,  \sfc.     Adjudged  not  ac-  ycIt,  ii6« 
tionable,  it  not  being  alleged  ^exprefsly  that  he  ftole  his  cloth.  Pafch.  6 
Arg.  Palm.  d8.     To  which  the  court  agreed.     Cited  as  Trin.  ^l'  ^'  ^* 
7  Jac.  B.  R.  Birch  v.  Writts*  Wright^ 

'  S.  C.  not  adtioaabkt 

26.  //  would  be  proved  by  many  vej>ement  prefumptionsy  that  the 
plaintiff  was  a  plotter  and  contriver  of  the  death  of  one  P.  becaufe  he 
would  not  fell  him  his  /ci/i^/,  is  ^ot  a£tionabie ;  for  it  affirms  no^ 
thing  but  uncertain  prefumptions,  whereas  words  of  flander 
ought  to  be  affirmative.  Yelv.  153.  Fafch.  7  Jac.  B.  R-  Weblin 
V.  Mayer. 

27.  Thou  dofl  lead  a  life  in  manner  of  a  rogue*  I  doubt  not  but  -^«  vat^ 
to  fee  thee  hanged  for  Jlriking  Mr,  Sydnam*s  man,  who.  w^  mur-'  *^^'^* 
dered.     Thefe  words  arc  not  aftionable,  for  they  are  not  pofitivc  plaintiff 
for  the  murder  of  Mr.  Sydnam's  fervant ;  he  might  be  beaten  by  tlie  ^f^ocked  him 
plaintiff,  and  murdered  by  *  another :  adlions  of  flander  do  not  lie  yio'^%^'^^ 
upon  inferences.     Jenk.  302.  pi.  72.  the  end  of 

p}.  597*  fays  this  uras  adjudged  good  caufe  of  a^ion. 

•[437J 

28.  A.  faid  to  B.  my  fbeep  were  felonioufly  flole  away.  B.  re-' 
plies  J  I  know  who  took  them,  it  was  7.  S.  (the  plaintiff.)  Crooke 
J.  afked  if  thefe  words  are  not  fcandalous  ?  Doderidge  held 
them  not  a£tionable,  becaufe  nothing  is  faid  of  the  felony,  Crooke 
faid  that  this  is  a  dire£i:  anfwer  to  the  complaint  of  B.  But 
Doderidge  and  Haughton  held  clearly  that  fuch  words  are  not 
a£lionable,  they  being  a  fcandal  by  inference  only.  3  Bulft.  83. 
Mich.  1 3  Jac.  in  cafe  of  Helly  v.  Hender,  S.  P. 

29.  If  thou  hadfl  had  thy  right  thou  had/l  been  hanged  for  breaking  plaintiff  de- 
P*s  houfe,  is  aftionable.     Brownl.  3.  Harris  v.  Adams.  «^*^  **»«« 

he  had  been 
arraigned  of  robbing  the  defendant  before  the  jofticea  of  peace  of  N.  and  acquitted*  and  the  defendant 
faid  of  him,  if  Mr,  H,  end  ont  A*  (juftices  of  peace  of  the  Ciid  county  of  N.)  bad  domjufticef  Rm 
(the  plaintiff)  bad  been  banged  for  robbing  me.  Thefe  words  are  qnafi  a  precife  affirmative  that  he  was 
the  party  that  robbed  him;  and  adjudged  for  the  plaintiff.  Cro.  £•  786.  pi.  24.  Mich.  42  &  43 
£liz.  C.  B.  Royal  v.  Peckham.  — ->3  Bulft.  aOot  Arg*  ciUl  Royal  wi  .Virttte*!  csfe  u  not  a£Boii. 
ab)e  becaufe  conditional  words. 


437  38<^<  [^or  Words.] 

Tbou  and  tif  fittht^  h^td  him  hangtdfir  cmmag  rfmta^f  ifgrn  M  htdjwr  itfertf  Imgjkti^  al. 
judged  a^lioakble,  beciufe  it  Is  »  conriirion  which  biadt  a  affiioMioa.  Palm*  t%*  Mich.  17  Jjc, 
B»  R.  Blown  V.  Aodley. 

30.  S,  did  Jleal  a  mare^  tnr  elfe  G,  is  forfivem  §  a^jodged  not 
aflionable,  though  the  plamti£F  in  his  declaration  averred  that  G. 
never  fwore  any  fuch  matter  \  for  it  is  not  a  dired  flandcr,  and 
his  life  or  name  cannot  be  drawn. in  queftion  upon  this  matter^ 
find  fo  can  be  no  loia  to  him.  Cro.  J.  532.  pi.  10.  Pafch.  17 
Jac.  B.  R.  Sparham  v.  Pye. 

31,^/  Jure  as  you  believe  that  God  rules  thi  worlds  and  the  king 
tules  the  kingdom^  fofure  did  W^.fiealjuch  goods.  Win.  124.  Aig. 
cites  it  as  adjudged  in  Whorewood's  cafe. 

32.  /^  not  know  but  %  S*  it  a  bankrupt;  cited  Sid.  434.  pi. 
27.  as  adjudged  adionable  5  Car. 

33.  IF  I  lift  I  can  prove  him  perjured^  not  a£tionabIe  ;  for  theref 
is  no  amrmative  that  he  was  perjured,  but  a  thing  which  is  ar- 
bitrary,  and  fays  not  that  he  would  do  it ;  judgment  for  the  de- 
fendant.    Hutt.  127.  Hill.  II  Car.  Davis's  cafe. 

Kiym.  51.  34.  0»fays  lorn  a  perjured  rogue  :  he  is  a  perjured  rogue  as  welt 
for^'  and^'  ^  ^'  ^^  ^"^^  moved  that  the  words  are  not  pofitive,  but  relative 
F.f'w^ifor  only  to  the  defendant,  and  it  is  not  averred  that  die  defendant 
$tu  another,  is  a  pcrjurcd  roguc.  But  per  cur.  the  words  (as  well  as  I)  by 
OQV  pi^^x6.  ^^^^^  ^^  confeffcs  himfelf  to  be  a  perjured  fc^ue,  fupply  the 
s.  c.  td.  '  want  of  an  averment ;    and  judgment  for  the  plaintiff*    Lev.  65. 

jornatur.  -    Pafch.  I A  Car.  B.  R.  Orton  v.  Fuller* 
i~-lbid.  ^ 

302.  pi.  9.  S.  C.  adjudged  for  th^  pluntiff. 

Keb.  776.  2^*  Tou  P.  you  will  lie  with  a  cow  again  as  you  did t  ify^  had 
kwr^ghtv."  your  deferts  you  deferve  to  be  hanged;  is  adionable,  and  a  great 
Barweii  *  fcandal.  Sid.  220.  pi.  6.  Mich.  16  Car.  B.  R.  Poturite  v. 
^c.^udg.  Barrel. 

fbiaciff!  3^*  7*  ^*  ^'^  quijiioned  for  fiealing  a  grey  mare  with  a  fiup  ia 

her  ear  J  and  hue  and  cry  went  out  after  him^  and  he  durft  not  fievs 
his  face  hereabouts  i  Roll  Ch.  J.  held  the  words  adlionable,  bat 
Nichols  J.  doubted,  and  Aik  J.  faid  nothing.  Sty.  159.  Mich. 
1649.  Gray  v.  Walye. 

37.  Cafe  for  charging  him  with  felony,  and  accufing  him  be- 
fore a  juftice  of  peace  thus,  he  came  to  my  door  and  fet  a  piftol  to 
my  breaft  and  demanded  money  ^mey  and  I  for  Jafeguard  (fmy  rfe<^ 
gave  him  what  money  he  defired.  Per  Roll  Ch.  J.  if  the  words 
found  to  charge  him  with  felony  the  adion  will  lie,  and  we 

t  438  j  cannot  conceive  otherwife  but  that  he  would  have  robbed  the 
party ;  2  others  agreed  with  Roll,  but  Jerman  differed.  Judg- 
ment for  the  plaintiff,  niii,  &c%  Sty.  350.  Mich,  1652.  Neve 
t.  Crofs. 

38./  hold  it  not  Jit  this  girljbould  live  with  her  aunty  Jbe  keeping 
0  bawdy^houfe.  No  judgment  was  given,  becaufe  the  defendant 
offered  to  bring  the  monies  given  in  damages,  viz.  lool.  into 
tourt,  and  fo  to  go  to  a  new.trial.  2  Sid.  15.  33.  Mich.  1657. 
Uobfon  V.  BlackweU. 

.39.  Iknovs 
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« 

39.  Hmv;  nvhat  I  am,  and  I  kmw  vAat  Snell  is  s   I  fuvtr  hug^  ^^^  >76* 
gtred  a  mare  :    adjudged  for  the  plaintiff;   for  thi$  by  implication  ^^^|^ 
IS  a  charge  of  buggery  upon  the  plaintiff,  which  the  ftanders-by  or  dfe  thcM 
well  underftood  to  be  fo.     a  Lev.  ico.  Mich.  27  Car.  2.  B.  R.  niightbefljr 
^cJl  y.  Wcbbling.  -^^„^ 

man  and  evade  an  a^ioo*  3  Keb.  546.  pi.  46.  S.  C.  adjudged  for  the  pUmtiff« 

40.  ITou  fttay  well  fpend  money  at  lawy  for  you  can  coin  money  S.  C.  cited  % 
wui  of  halfpence  and  farthings  i  this  was  held  to  import  an  a«  nSc.TriiL 
done,  becaufe  hy  a  bare  power  he  could  never  be  able  to  fpend  4  Ann.  and 
money  at  laW|  cited  2  Salk.  697.  in  pi.  10.  by  Powell  J.  sis  HoJtCh*  j. 
Trin.   12  W.  3.  C.  B-  Home  v.  PoweU.  T^^tT^ 

point  with  the  principal  cafe  theieof^  Speed  v.  Parry. 

ToB  art  a  rajcal  and  a  'uii/a'in,  jom  bavtforfrot  finceyou  fived  in  Black- Bull  Tardy  there  you  tould  ^9* 
rare  broad  money  for  go/d^  and  clh  it  vben  you  bad  fo  dontf  and  then  the  Jhears  could  go*  Per  cat* 
where  the  matter  imputed  is  coonDcd  to  a  particular  place,  as  here  (you  could  i»  fuch  a  place)  thqr 
moft  be  underftood  to  imply  an  adhdone;  for  the  power  is  the  fame  in  ail  places ;  and  £>  adklonaUa*' 
3  Salk.  697.  pi.  10.  Trtn.  4, Ann.  B.  R«  Speed  v.  Perry.— %  Ld.  Raym.  1185.  S.  C.  ^ 
court  all  along  inclined  for  the  plainti^",  but  took  time  to  coofider,  and  afterwards  gave  judgmei^  im 
him* 

41.  Tou  are  a  great  rogue  and  rafcalj  oi  grea$  a  rogue  as  yout 
fnafter^  who  is  a  rogue^for  that  your  mafter  and  dame  Jlole  ruggs 
Mtid  quilts  ;  the  plaintiff  made  proper  averments^  and  the  words 
held  a£tionable  \  and  judgment  for  the  plaintiff.  Comyn's  Rej^. 
^67.  Mich.  4  Geo.  i.  C.  B.  Apton  v.  Pinfold. 

42.  I  Hvill  have  him  tranfported  for  perjury  and  forgery*  Special 
damages  were  foundj  and  judgment  given  for  the  plaintiff  in  C.  B. 
and  that  judgment  (the  Ch.  J.  being  abfent)  affirmed  in  B.  R. 
a  Barnard.  Rep.  in  B.  R.  loi.  Hill.  5  Geo.  2.  Floyd  v.  Jopes. 

^Q^a)     For  what  Words  it  lies.     In  what  Cafes 
where  there  is  but  an  Intention  only. 

[l.  T  F  one  man  fays  to  another,  that  he  facrificed or  gave  oneofhts  See  (H.  a) 

*   children  to  the  devily  to  the  itttent  to  bewitch  the  mother  of  the  ^^P^*^' 

fpeakery  though  here  was  only  an  intent  to  do  ill,  and  no  a£k  of  to  the  firft 

^tchcry  done,  yet  becaufe  there  is  an  ill  aft,  fcilicet,  the  facri-  pwtof  the 

ficing  and  the  giving  of  an  infant,  joined  with  an  ill  intention  of  "(^^^^ 

witchery,  aftion  upon  the  cafe  lies ;  for  invocation  or  conference  s.  C.  Poph* 

with  fpirits  is  punifhable  by  the  ftatute  of  i  Jac.  Pafch.  15  Jac.  **8.  Anon* 
X.  R.  between  Lock  and  Lock,  adjudged^  this  matter  being 
moved  in  arreft  of  judgment.] 

[2.  If  one  fays  of  another,  that  he  lay  in  wait  at  Shooter^ s^Hill  *  [  439 1 

to  rob  him^  a£tion  upon  the  cafe  lies,  becaufe  there  is  an  ill  a£l  ^*  {*^,  '• 

done^  fcilicet,  the  lying  in  wait.     Pafch.  15  Jac.  B.  R.  in  Lock  higbwaf, 

AND  Lock's  case,  agreed  per  Mount.  &  Hought.}  intending  f 

mnrdet  nu» 
Wraj  held   thefe  words  adionable.    Cro.  £.  6.  Trin.   24  £lis.  C.  B.    In  fL   i.       ■     Cro.  f. 
loS.  S.  P.  cited  as  in  5troughton*s  cafe.  Godb.  43.  in  pi.  51.  cites  S.  P.  as  in  Ramfey'a 

cafe.  • 

*  7'h«m  art  a  inavoy  and  baft  laid  In  wait  to  k'.ll  me,  and  tbou  baft  bired  one  }V»  to  kill  me*  Coke 
CK.  J.  and  Hoaghton  held  thefe  words  not  adionable,  becaufe  here  was  only  an  intention  to  do  it, 
^t  no  a{l  Uid  ^  be  done^  aad  a  bare  intent  ii  not  punidiabie  by  the  law  $    and  ruled  quod  querena 


439  aafonjBf  [for  Words.] 

tA\  capiat,  &e*    i  Bolft.  ao6.  Plifcb.  i2  Jac.  Munty^a  cafe.  >Wlb.  98.  S.  P.  cited  bj  Bam 

Snig,  Hill.  8  Jac.  ay  adjudged  In  6«  R*  and  affirmed  in  the  exchequer  that  fame  term.  ■  Cg», 

£•  618.  pi.  3.  Mich.  40  &  41  £llz.  B.  ll.  cites  S.  P.  adjudged  sidinnabic  in  this  court.— 5.  P. 
per  Wray  Ch.  J.  that  a^on  Iks,  though  do  robbery  nor  aflault  was  commiued.  Mo.  iS6.  pi.  332. 
Mkh.  26  KHz.  ' 

'  Hi  hath  imd  In  watt  to  rohy  and  was  one  of  than  that  v^ou/J  have  robbed  we^  adjodged  adionable. 
Mo.  409.  pi.  555.  Trin.  37  £112.  Wtdcs  v.  Taylor*.— —Cio.  £.  249.  pi.  24.  S.  P.  Per  cur. 
Arg.  in  Weelus's  cafe. 

Cro.  C.  [j.  If  a  man  fays  of  A.  that  he  and  J.  S.  knowing  that  B.  a 

Lewknor  ▼•'  S^^4f^^^  carried  plate^  they  lay  in  ivaity  and  attempted  to  rob  bim^ 
Cniflilcy,  but  B.  raifed  the  country  upon  thentf  Jo  that  they  wsre  compelled  to  fij 
S.  c.  ac-  jp^^  1^^^;,  Q^^  horfe^  an  aftion  lies  for  A.  For  though  this  was  not 
for-h?^'  felony,  yet  was  it  a  great  ofFence,  and  flandered  him  as  much  as 
charges  him  if  he  had  charged  him  with  felony.  Mich,  4  Car.  B.  R.  between 
Tiotoniy  with  Lewkenor  AND  BuRCHJLEY,  adjudged  J   this  being  moved  in  ar- 

•the  inten-  /ir»i  >^  jo  o 

tion,  but      reft  .of  judgment.] 

*with  1  h€t  which  is  as  near  felony  as  may  be,  and  Is  fuch  an  offence  as  is  more  than  an  intent  only, 
«nd  more  than  riot,  and  for  which  fine  and  imprifonment  are  due.  Jo.  195.  pi.  6.  S.  C* 

Idjudgcd  accordingly. 

fii..^.  ■■■^        [4*  If  one  fays  to  another,  that  he  heepeth  men  to  rob  me^  no 
^^'  5»«      a£Hon  lies,  becaufc  there  is  only  a  naked  intention,  without  any 

Thisftems'  ^^'     P^f*^^'  ^S  J^^'  ^«  R-  ^"  Lock's  CASE,  put  per  Hought*  to 

to  intend  the  have  been  lately  adjudged.] 

tale  of  S IK 

H£RBKRT  Croft Es  v.  Brown,  the  words  there  being  the  fame ;    and  per  tot.  cur.  the  words  ase 

not  «dianabl<;. 

He  kecpetb  fb'ie^es  to  rob  my  mafitry  adjudged  aflionable.     Palm.    27S.    HilL    19  Jac.  B.  R. 

Bennetts  cafe. Cro.  J.  629*  pi.  i.  Bennrt  v.  Tabram,  S.  C.  where  the  words  are,  tiyou  an  a,  main* 

faincr  of  thififes  to  fieal  my  iM^er^i  goods.  It  was  objected  that  he  did  not  fay,  that  be  maiatatsed 
them  in  the  felony,  nor  knew  them  to  be  thieves  j  fed  nan  allocatur ;  for  the  ^ocds  are  to  be  takca  ia 
the  moft  flanderous  part  a%he  fpoke  them;  and  adjudged  for  the  piatntiff. 

Cro.  J.  158.  fj.  If  one  fays  |o  another,  thou  hajl  procured  J.  S.  to  come  tbirtj 

Pafch^'c  Tac.  ^^^^^  ^^  commit  perjury  againji  his  father  before  the  hrd  bifhop  of 

B.  R.  S.  C.  IVinchefer^  and  hafl  given  him  XoL  for  his  pains ^  no  a£^ion  lies 

and  though  for  thefc  words ;   for  he  does  not  fay  that  J.  S.  committed  the 

Jeftiorrwas'  P^^j^^yj  ^^  ^^^"  ^^^  hiring  without  the  committing  of  perjury 
-snade,  and  is.not  any  offence.  Fafch.  3  Jac.  B.  R.  between  Harris  and 
s«fothatit     Dixon,  adjudged.] 

was  not  al-  »        J      fc       J 

Iqged  that  the  bifliop  of  Winchefter  was  fuch  a  perfon,  before  whom  perjury  might  be  committed; 
yet  the  court  held  it  a  great  imputation,  and  that  it  Hiall  be  intended  in  the  worft  part )  and  fi>  ad- 
jndgcd  for  the  plaintiff.  — —Yelv.  72.  Mich.  3  Jac.  S.  C.  and  the  words  there  are  (procured  etd 
fuboTfted,)  bat  the  objeAion  is  faid  there  to  be  allowed  by  Fcnner,  Yelvcrton,  and  Williams,  Popham 
itan^  abfcnt.  - 

yi.  did  hire  a  man  to  rob  me.  Per  Haugbton  J.  thefe  words  would  be  aAionable  j  to  which  Coke 
Ch.  J.  agreed;  becaufe  an  a£t  was  done.     3  Bulft.  167,  16S.  Pafch.  14  Jac. 

He  procured  one  to  murder  y,  S,  Adion  lies,  though  no  murder  was  committed.  Adjudged,  and 
affirmed  in  error.     Mo.  1S6.  pi.  332.  Mich.  26  £iiz.  Anon. 

Thou  hafi  given  y»  5.  9  /.  fur  forfwearing  bimfelf  in  chancery^  and  bafi  hired  him  tofcrge  a  hend% 
JIdjudged  adiunable,  though  he  never  was  Iworn  in  chancery ;  and  the  fame  as  to  the  other  words  of 
forging  the  bond.     Cro.  C.  337.  pl.  23.  Mich.  9  Car.  B.  R.  Anon. 

Cro.  E.  f$.  If  a  man  fays  to  B.  I  charge  you  in  the  queen^s  maje/rfs  name 

Thcob^ald^*  /^  aid  mCj  for  lamfet  upon  to  be  robbed;  and  I  charge  you  to  go  with 

▼.  Brooke,  me  to  Bonaventure  TibbaPs  hoitfe  to  apprehend  him  :  for  old  Tihbals 

S.  C.  where  (innuendo  diftum  Anthonium)  hath  bfen  a  fetter  on  of  them  (in- 

arc  l;nnz      nucndo  the  faid  Bonaventure  and  another  j  often  times  to  rob  m^ 
'  a^iott 
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aftion  upon  the  cafe  lies  for  Anthofiy  Tlbhals  for  thcfe  words.  »e  tQtbti 
Mich.  40  &  41  Eliz.   B.  R.  between  Tibbals  and  Brooke,  J^^T^^'r/ri 
adjudged ;  for  though  he  was  *  not  robbed  by  them,  yet  the  adlion  «m  r^ked  . 
lies  for  the  flander  of  fetting  on  o£  others  to  rob  him.  1  -^^''  '''g^n 

^  •*  and  brititr  m 

to  B,  T/i  bouje  te  grrcfl  b:m  \  for  old  Theohalds  (innuentio  the  plaintiff)  fitteth  h'u  fim  to  rod  mt 
(Innuendo  diuum  B.  &  quendam  Johannem  filium  ipfius  Anthonii)  from  thnt  to  iimg\  adjudged 
aftionabk.  But  upon  error  brought  it  was  affigoedy  that  it  is  not  preci&Jy  affirmed  of  the  plainU^ 
but  it  is  faid,  o/d  Tbeohaldt ;  and  he  does  not  name  tbt  plaintiff,  and  an  innuendo  will  notfirve  $  wbcie- 
upon  judgment  was  rdrerfed. 

Uejtnt  tis  man  A.  to  kill  me*  The  court  was  divided  as  to  its  being  aftlonible  or  not.  Mo.  6)  i 
pi.  i74«  Trin.  6  Eliz.  Bray  v.  Andrews. «— Dai.  66.  pi.  29.  S.  C*  in  the  fame  words. 

Youfet  on  folks  to  murder  y.  S»  Wilde  conceived  the  words  adionable,  fine  and  imprifonmeat  bei% 
due,  without  averring  J.  S.  to  be  dead.  Judgment  for  the  plaintiff.  Keb.  253.  pi.  22*  Pafcli*  i« 
Car.  2.  B,  R.  Weft  v.  Philips. 

[7.  If  one  fays  of  another,  he  wouU  have  roUed  me  if  J.  S.  Cto.  E. 
would  have  cojifinied  to  it ;    and  he  perfuaded  J.  S.  to  go  with  him,  3I  c.^by^tJi 
and /aid  unto  him  that  he  Jhould  have  money  enough,  a^ion  upon  the  name  of  L«.i 
cafe  lies  for  thefe  words.     Mich.  41  &  42  Eliz.  B.  R.  Leyer-  verfageT. 
sett's  case-,  adjudged.]  i^^^I 

tionable;   for  the  words  are  of  ^reat  difcre^t  and  (lander. 

XK.  ajfaulted  me  and  otb^s  to  have  robltd  us,  but  wt  wvi  tooflrtngf^  them,  aai  efcaped\  adJQdge4 
adkionable.  Cro.  £.  349.  pi.  24.  Mich.  36  9c  37  Elis.  B.  R.  Weocs^t  cafe.*— Mo«  409.  pi.  5^5. 
Weelces  v.  Taylor,  S.  C.  he  laid  in  ittait  to  rcb  me,  and  was  one  of  them  that  would  have  robbed  m^ 

held  adionable,  though  he  was  not  robbed. S.  C.  cited  by  Jonts^  Cro.  C.  140.  in  pi.  15* 

where  the  words  are,  nineperfom  fet  npon  me,  to  have  robbed  me$  and  you  (innuendo  W.  the  pl^intiffl 
vws  one  ^tbem  ^    and  that  the  words  were  adjudged  adionaUe. 

Aid*me  to  St  oner,  for  I  baife  felony  to  lay  to  bis  cbarge\  far  he  m>ould  have  robbed  me*  It  was  ob*. 
je^ed,  that  though  perhaps  the  words  (I  have  felony  to  lay  to  liis  cbtrge)  are  of  themfelves  a^on- 
able»  yet  the  next  words  (for  he  would  hare  robbed  me)  prove  no  felony,  but  extenuate  the  firft  words, 
and  (hew  what  he  intended }  and  thai  ta  fay  (one  would  have  robbed  me)  is  not  a^lionable  without 
(hewing  fome  overt-a£k  put  in  ure,  which  is  felony,  or  caufe  to  bind  one  to  their  good  behaviour  j  fo« 
though  he  had  an  intent,  perhaps  he  repented  of  it,  and  did  no  evil  a6l.  And  Lea  cited  a  caie  ad* 
judged  27  Sc  28  Eliz.  Tittul  v.  Osborm£,  that  the  words  tbou'wouldft  have  murdered  me,  ara  not 
adionable ;  and  for  this  caufe  the  court  inclined  that  an  aftion  did  not  lie.  Cho.  £•  250.  pK  x6* 
Ston|r  V*  Audiey. 

Thou  wouUft  have  taken  py  purfe  from  me  on  the  highway,  is  not  adiionable  }  per  Cokft  Ch,  J. 
Godb.  202.  pi.  289.  Trin.  10  Jac.  C.  B.  Anon. 

[8.  If  one  fays  to  another,  thou  woulde/f*  have  hilled  me,  no  S.C.  cited 
aftion  lies,  becaufe^  he  charges  him  only  with  an  intention.  Hau^g^^ 
Hill.  II  Jac.  B.  R.  PoTT*s  case,  adjudged.]  ^  by  thenann 

of  Dr.  Po£'s  cafe,  as  adjudged  not  adtionable.     2  Bulft.  206. 

She  went  about  to  hill  mr,  aflionable ;  for  if  true,  (he  ihould  be  bonnd  to  her  good  behaviour.  3  Le^ 
131 .  pL  313.  cites  the  cafe  of  Vfarncr  v.  Cr6pwell. 

He  fought  to  murder  me,  and  I  can  prove  it,  adjudged  actionable.  Cro.  £•  308.  pL  la.  Mich* 
35  fr  36  Elis.  B.  R.  Pxefton  v.  Pindar. 

'    [9.  If  one  fays  of  another,  Jhe  would  have  cut  her  hufbanSs  ^*"«"  ?*• 
throaty  and  did  attempt  to  do  it,  action  lies  for  the  attempt ;    for  fxcheqlw^ 
this  is  a  great  fcandal,  and  good  caufe  for  the  hulband  to-be  di-  but  fayt n 
Torced.     Hill.  8  Jac.  in  the  exchequer,  Scott  v.  Hilliers,  per  «'M«^j»<Jge« 

,  "^  -»       '  «  r        ^hatfortb* 

curiam.  J  vrords  fie 

would  have  cut  her  hujhand'i  throat,  no  adion  would  li<u 

TO.  E.  did  wrap  gunpowder  in  a  piece  of  tow,  and  laid  it  under  *•  P-  ^ 
fny  nvindo^u,  and  put  fire  to  ity  minding  to  burn  my  hcufe.     By  fuch  '^^,  ^^^ 
words  the  plaintifFs  good  name  is  impaired,  and  he  had  judg-  burnt.   Ad-. 
menx.     Cro.  E.  6.  pi.  i.  Trin.  24  Ehz.  C.  B.  Edward's  cafe.       i^^e^^.^ot ' 

*■  acttonabkb 

Codb.  43*  cited  In  pi.  g{— — Ceriain  coUicrs  having  keen  burnt  feloniously  in  a  houfe,  and  fome 

perfjnl 


441  fiftfom  [£bf  Words.] 


parfbot  exvcu&ed  for  the  taUt^ft  the  dcfeodaht  f«d>  fim  S^  hnag  fiig^s  m  mUe  tmim  U/  f  tk 
iarnhtg  tf  the  toiliert,  adjudffid  adionable.     Hutt.  l^^^  Pafch.  9  Car.  GUfio  ▼«  Helisr* 

If  a  manfion-hooft  be  burnt  iUofUOudy,  and  one  fays,  you  brv^gltt  firt  tofrt  it  the  thatch  9f  ihr 
hnjt  which  it  harnty  it  it  aAionabls.    Hotc«  123.  Pafch*  9  Car.  in  cafe  of  Glafier  t.  HcUv. 


•*i  C.  cited         *  1 1.  Mj  lady  C.  offered  2/.  te  a  woman  with  child  to  get  her  a 

b.  iB^.'fo.  ^^^'^  ^^  ^''^  *^  ^*^''^*  ^^^^Hf^  ^  ^^  8^^^^  h  7'  S-    *'■  ^'  ^-'^ 
«~$.c.  cited  Butler.    Adjudged  adionable  j  for  the  words  impair  the  lady^s 

^••4>9'^*  credit,  and,  if  true,  might  be  bound  to  her  good  behaviour; 

same  of  ^  ^  though  it  was  not  faid  that  (he  did  give  money,  or  that  any  hurt 

Lady  Cof.    was  done,  but  that  fhe  offered,  Arc*    Cro.  £.  49.  pL  4.  Trin.  28 

*"'•  ^\     Eliz.  B.  R.  Sir  T.  Cockaine  &  Ux.  v.  Witnam. 

'  167.  Afg.  eites  Lady  Cockaine*8  cafe.—- »a  Bulfl.  206.  S.  C.  cited  by  Coke  and  Hangfatooy  and  fai4 
it  was  an  odious  h€t  j  but  if  this  cafe  was  now  to  come  in  queftxon,  they  fliouJd  be  vetr  wdl  atfrxled 
of  k.-*— >S.  C.  cited  Godb*  43.  ill  pi.  51.  as  adjadged  that  the  wordt  were  not  adionable« 

« 

■S.  C.  cited  1 2,  7*.  and  one  G,  agreed  to  have  hired  a  man  to  kill  «/,  and  thai 
t^'^ji.?o.   ^'  Jhouldjhew  me  to  the  man  hired  to  kill  me.     Adjudged  by  Wray 

and  Fenuer  for  the  plaintiff,  againft  the  opinion  of  Gawdy,    Cro. 

E.  191.  pi.  3.  Mich.  32  &  33  Elix.  B.  R.  Tibbot  v.  Haynes. 
C10.E.6S4.  J  2^  ijg  jj  ^  iraUer,  and  a  qttarreller  $  for  be  gave  his  champion 
fays  aU  the*  counfel  to  make  a  deed  of  gift  ^  his  goods  to  kill  me^  and  then  to  fy 
judges,  pne-  out  of  the  country^  but  God  preferved  me.  Adjudged  not  adion- 
fidd^Ac'^**^  able  \  for  the  purpofe  or  intent  of  a  man,  without  aQ  done,  it 
words  not  not  puniihable  by  the  law ;  and  though  for  fuch  conipincy  he 
alctlonabie;  niay  be  puniihed  in  the  ftar-chamber,  yet  that  is  by  the  abfolote 
taoit  for  the  P^^'  ^^  ^^  court,  and  not  by  the  ordinary  courfe  of  the  law. 
defendant.     4  Rcp*  i6.  b.  pi.  lo.  Trin.  40  Eiiz.  C.  B.  Eaton  V.  AJlen. 

•— ^Cro.  C«  140*  ia  cafe  of  Lewknor  t.  Cruchley,  Arg.  cites  S.  C.  as  adjudged  not  actionable. 

iHri.P.  14.  P,  (innuendo  the  plaintiff )  yJ«/  a  letter  to  my  mafler^  and 

^^tljl^S*  ^^^^^  willed  him  to  poijon  his  wife.  All  the  juftices  and  boaons 
hpmfm  her    refolved  the  words  a£lionable,  and  fo  affirmed  a  judgment  in  B« 

*'d^''dV**"  ^'  ^^^*  ^*  7^7'  fi!*  ^7*  ^  *  ^^  ^'^^*  ^"  ^^^  exchcquer-cham- 
ihc^pUnUfl;  ^r.  Paffie  v.  MondFord. 

and  judgment  affimed  in  theeichequer  chamber.  Cited  by  WiUlams  J.  Buift.  101.  as  Mrs.  Paf- 
field's  cafe, and  feems  to  be  S.  C—  '  "S-  C.  cited  in  cafe  of  Dean  v.  Eaton,  bv  Wiliians  J* 
hul((.  204.  as  adjudged  adionaUt,  where  the  eafe  was,  that  A.  fUted  a  tooman  iff  B»*s  hoafe,  ^ith  sm 
mtint  to  toijon  B,  It  was  objcdcd  that  no  a&  was  laid  here  to  have  been  done,  buC  an  inceaiion  only  \ 
but  adjudged  a^Ionable.'   Pafch.  10  Jac.  Dean  v.  Eatop. 


«h*ttbe  the  Jlable^  and  then  J*.  B.  drew  his  dagger  at  me  twice^  and  thrtifl  me 
■ot  betaken  ^^^^sf^  ^^  breeches  twice  with  his  rapier^  to  have  killed  me,  AUtbis 
dividedly»  was  done  by  the  itt/iigation  of  Sir  J.  H.  and  lean  prove  it.  Adjudged 
kw  aitogc-  by  3  J.  againft  2,  that  a£Uon  lies,  it  being  alleged  that  Sir  J.  H. 
w^c  fHte*;  *^  ^  juftice  of  peace ;  fo  that  ftich  inftigation  being  againft  his 
a^  if  he  had  oath,  ts  a  great  mifdemeanor,  for  which  he  is  fineable,  and  to  be 
h"*  ^^^^red  P^^  ^^^  ^^  *^  commiffion.  .  Cro.  J,  56.  pL  i.  Hill.  2.  Jac.  B. 
B.  CaSl     ^'  ^^^  J*  Harper  v.  Beamond* 

hit  dagger  at  me  to  kill  me\  and  then  there  is  no  queftion  but  the  words  aie  ftft'ii**^*^.     Qvod  foi^ 
ceaccd'via  ah  omnibus.    And  jndgaoeat  accordingly  againft  the  defendant* 
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x6*  He  tJftttdUd  my  nvife  'with  an  intent  to  ravUb  her.     Glyn  Ch.  Ibid.  loo. 
J.  inclined  that  the  zOdorx  lay,     2  Sid.  76.  Pafch.  1658-  B.  R.  B.^^/dif ' 
Langly  V.  ClarL  S. C  ad- 

jud^ed  itZ" 
tkmabk.  •%  Mod*  51*  Arg.  S.  C.  cited  as  adjudged  for  the  pltintiflfy  after  a  loqg  debate. 


Ht  fatlled  3  wfliea  of  from  tbek  hsrjti^  w'uh  immi  t»  rav'fi'tbtmy  this  is  a^lionabie.     a  Sid.  too.  Pfer 
Clyn  Ch.  J. 

•  17.  There  being  a  colloquium  of  bcfcttine  a  houfC)  in  order 
to  rob  it,  the  defendant  faid,  it  was  T.  M.  (the  plaintiff)  and  J. 
/)•  that  nvere  about  to  rob  E.  CJs  houfe.  Atkins  J,  held  the  words 
a£lionab)e ;  for  the  charging  the  plaintiff  with  fomething  done^ 
though  the  thing  be  not  abfolutely  eile£):ed,  it  is  more  than  a  bare 
intention,  and  then  aflionable  \  but  Archer  and  Vaughao  (Wylde 
abfente)  gave  judgment  for  the  defendant ;  but  they  agreed,  that 
if  the  words  had  implied  any  a£i  done,  they  would  be  a£}:ionable  ; 
as  to  lie  in  wait  to  kill  a  man^  there  the  lying  in  MFait  is  indidable  | 
but  per  Vaughan,  going  nvith  an  intent  to  lie  in  wait  is  not  fufficient, 
but  it  muft  be  fuch  a  kind  of  2£t  for  which  a  man  i8*indi£t- 
able.  Freem.  Rep.  46.  pL  $6.  Trin.  1672.  in  C.  B.  Mayne  v« 
Diggle. 

1 8.  He  would  have  given  2).  money  to  have  robbed  G*shou^  and  *  J^  ^ 
he  did  rob  the  houfi.    The  court  faid  the  words  might  be  conftrued,  tiie^coMrt 
that  the  plaintiff  ofiered  D.  money,  and  that  D.  refu&ng  ity  the  agreed  that 

Jlatntiff  robbed  the  houfe  himfelf.    Vent  323.  Mich.  20  Car.  2.  ^  ^^ 
1.  R.  Frowd  V.  Frowd.  II^^^T^* 

tain  the  aAlon,  becaufe  tliey  import  an  Jatention  only^  without  any  aft  done  by  the  plaintiff.  An4 
npon  the  Uft  words  judgment  was  ftayed  till  nMved  by  the  plaintiff.— 2  Lev.  205.  S.  C.  ad« 
Jiidged  per  toU  cur.  yii.  Kainsford,  Twifden,  and  Jones  for  the  plaintiff,  and  that  the  mft  worts  abne 
had  been  a^Honable,  and  are  made  worfe  by  the  fecond,  be  the  robbery  intended  to  be  done  by  the  phln- 
(iff  himlelfy  or  by  any  other  by  his  procurementy  whieh  Aall  be  intended.— ij  Keb.  &f  l»  pi*  $•  S«  C» 
adjudged  that  the  words  aie  adionable,  taking  them  altogether* 

lp«  Words  which  charge  men  ^ith  evil  inclinations  and  princi'^ 

fleSf  will  be  aftionable  ;  as  where  it  was  faid  of 4iie  plaintiff,  that 

he  is  a  Jacobite^  and  is  for  bringing'  in  the  prince  of  Wales  andpo* 

ferj^  to  the  dejlrojing  our  nation.     2  Ld.  Raym.  Kep.  8 1 2.  Miclu 

i  Ann.  in  cafe  or  How  v.  Prinnc. 


(R.  a)     In  what  Cafes  the  fubfequent  Words  £hall  be 

Explanatory  o€  the  former. 

f  I.  IF  one  fays  to  another,  thou  art  a  thief,  or  fuch  Hke  words  ^^^^^ 

^  as  will  Dear  an  a£^ion,  andhafi  Jiolen  my  trees y  a£lion  lies  ;  2SJ    Tht 

for  the  lad  words  are  by  way  of  addition,  and  not  given  as  a  rea^  court  hd^ 
fon  of  the  firft*  Mich.  4  Jac.  B.  R.   between  •  Minors  and.  J^^J^ 

IiTDFORP.  Hob.  Rep.  106.  there  cites  a  judgment  in  B.  R.  7  Jac.  anaaiooit 

accordingly.    Contra  Mich.  13  Jac.  B.  between  f  Coote  and  maintaiV 

Gilbert  adjudged.     See  the  fame  cafe  Hob.  Rep.  106.]  ^  bec^]^ 

with  other  w^ofdi,  which  prove  it  to  be  no  felony  intended.     And  judgflBSAC  for  the  platntiC     Cso.  £. 
§57.  pi.  23.  Mich.  43  ft  44  £lis.  C.  B.  Robint  r.  Frankt*. 

•  Crt. 
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*  Cro.  J.  ii4«  pU  13.  MliMws  ▼•  Leeford,  S«  C.  and  by  Tanfidd^  though  the  fleafiflf  the  tr«f 

fi  not  felony,  yet  the  a^ion  lie«  for  calling  him  thief  generally }  and  the  addition  of  (and  tbo«  hilt 
lh>len)  1%  another  diftinft  ftntence  by  itfelf,  and  not  the  rofoh  of  the  former  fperch,  nor  any  diminiitioa 
thereof,  bat  an  addition  thereto ;  and  cited  7  Elix.  C.  B.  Stanicy*8  cafe  accordingly,  and  fo  he  €oa» 
ceived  here ;  and  of  that  opinion  wefe  Fcnner  and  WilliamS|  but  Ydverton  doubted  thereof^  and 
(abfente  Popham)it  was  adjudged  for  the  plaintiff.     >       9*  C«  cited  Hob.  331.  pi.  410* 

-|*  Hob.  77.  pi.  100.  S.  C.  where  the  fame  words  wete  adjudged  not  aAionable  j  for  the  word  (vid^ 
it  to  be  underftood  to  be  but  a  verifying  and  making  good  of  the  general  word  (thief  j)  and  tfaes 
(trees)  ihali  be  rather  underftood  trees  (landing  than  felied ;  and  the  law  ftrains  not  to  hurt  but  to 
heal ;  and  difapproved  a  Aronger  cafe  cited  to  have  been  adjudged  a^onable  in  7  Jac.  BiownL 

»  Cowtev.  Gilbert,  Hill,  xo  Jac.  S.  C.  adjudged  not  actionable.  Godb.  241.  pi.  335.  Mich. 

1 1  Jac.  C.  B*  Coh  T.  Gilbert,  adjudged  that  the  adion  lies  j  for  the  latter  words  do  not  cxtenvate  dm 
^rmer. 

JThnt  art  a  tbigvi/b  knavtf  and  bafi  ftolen  try  wood*  Adjudged  not  adlionable,  by  3  T.  contra  %  } 
by  the  3  J.  though  the  words  had  been,  tbou  art  a  tb'uf,  tec,  yet  it  would  not  be  adionabte ;  and 
they  held  that  the  word  (and)  is  all  one  as  if  he  had  ^d  (for.)     Cio.  J.  65.  pi.  5*     Paich.  a  Jac 

B.  R.    Robins  ▼•  HiUnrion. 

Thou  art  a  thieviih  rogue^  and  haft  Jiolen  ban  «/*  iron  out  of  other  men*i  windows.  Adjudged  not 
'  a&ionable  \  for  ftealing  bars  of  iron,  parcel  o(  the  freehold,  is  not  any  felony,  and  it  ftali  not  be  in- 
tended bars  lying  In  the  windows ;  for  it  fliall  be  taken  in  the  beft  ienie  for  the  defoadaat.  Cro.  J.  ft04« 
pi.  9.  Hill.  5  Jac.  B.  R*  Powdl  v.  Hutchins. 

He  is  an  arrant  thief ^  and  bath  Rolen  divers  appU'trees  out  of  y,  •S»''s  garden,  is  adionable  ;  other- 
wife  if  he  had  faid,  for  be  bath  folen,  &c.  for  then  it  fliould  not  be  folony  to  fieal  trees  \  and  (for) 
ihews  the  reafon  of  ealling  him  thief,  which  the  woi4  (and)  does  aot.    a  Btownl.  aSo*  Idkh.  7  J«u 

C.  B.  Ayre's.cafe. 

She  is  a  thief,  and  has  Jioleh  my  wood,  and  I  tvill  fend  her  to  hridevjett.  The  court  hdd  the  firft 
WOrdi  a^iooible,  but  whether  coupled  with  the  other  they  were  adionable,  the  court  was  divided,  vir. 
Bacon  againft  the  adlon,  and  Roll  Ch.  J.  for  It.  Sty.  14.  Pafch.  23  Car.  Drake  v.  Whitaot*— 
Ibid.  27.  S.  C.  by  the  name  of  Whitacre  v.  HiUwell  \  and  Bacon  J.  faid,  that  the  iaft  words  e» 
pliloed  the  former,  that  he  meant  not  the  fa^  charged  upon  the  plaintiff  to  be  felonious;  for  that  cut- 
ting  wood  /landing  te  to  be  puniihcd  with  whipping,  and  fo  the  party  may  be  fent  to  bridewell  for  that 
offence  \  but  Roll  Ch.  J.  hdd  them  cumulative,  and  not  interpretative,  and  fo  afttonahle ;  and  thai 
vrhere  there  are  expreOt  precedent  words  to  make  one  a  thief,  there  ought  to  be  violent  wofds  fuUequent . 
to  give  them  another  lAterpretation,  and  not  words  which  may  be  uken  by  implication,  as  they  arc  In 
this  cafe.  Adjomatur.    All.  xx.  S.  C.  accordingly. 

Oodb.  141.  [2.  But  if  one  fays  qf  another,  thou  art  a  thief ^  fir  ihou  bnjl 
Colt  v?Gil-  ft^^^  ^y  treeSi  no  a£tion  lies  \  for  the  Iaft  words  arc  explanatory^ 
bert,  s.  P.  and  given  for  a  reafon  of  the  firft.  Mich.  4  Jac  B.  R.  betwecR 
l^Th '  dff^'  Minors  and  Lydford  agreed.] 

tinaion  between  the  word  (and)  an^  the  Word  (for)  is  cited  by  Tanfield  J.   Cro.  J.  124.  in  cafc  of 

Minors  v.  Leeford,  to  have  been  agreed  7  Elia.  C.  B*  in  Stanley's  cafe S.  P.  agrwd,  in  cafe  of 

Harbart  V.  AAgel,  »Mich.  8  Car.  Hutt.  113.  — Same  di^tnftion  Noy  135.  Ayresv.  OfwcU..—- 
S  Brownl.  %%gu  Mich.  7  Jac.  in  C.  B.  Ayre\  ufc,  S.  C.  accordingly.  ■      ■     S,  F.  and  Umt  dif- 

tindion  taken.     Cro.  J.  231.  pi.   11.  Mich.  7  Jac.  B.  R.  S.  C.  Oyer  v.  Ormftcd. S.  P- 

and  fame  diitindion  taken,  and  adjudged  for  the  plaintiff.  2  Bujft.  141 .  Mich.  1 1  Jac.  Pantv  v. 
Warn. 

He  is  a  thief  for  he  bath  fiolcn  com  from  Mr.  ftey*     (Quendam  Richardnm  Key  innuendo.^  Ad- 

1'udged  for  the  plaintiff.     Cro.  J.  673.  pi.  7.  Mfch.  21  Jac.  and  the  judgment  alhrmei  in  error  is 
I.R.  Smith  V.  Ward.  •  " 

IThcu  art  as  arrant  a  thief  at  any  is  in  England ;  fr  thorn  haft  broken  nf  J.  S*'m  cbrftj  amd  taiem  away 
^o/.  Held  that  the  firft  woids,  without  an  averment,  wUi  not  maintain  an  aAion,  and  the  bft  words 
Import  no  felony  j  for  the  breaking  the  cheft,  and  taking  the  money,  may  he  upon  a  pretence  of  ticir, 
and  in  mid-day,  and  upon  pretence  of  title }  and  judgment  for  the  defendant.  CrO.  J.  6S7.  (!•  a* 
Trln.  22  Jac.  B.  R.  Fofter  t.  Browning.  ■  Halt.  72.  Potter  v.  Biown,  S.  C.  adjudged  aecoid. 
'^^f\9  ^^^  ^^c  latter  words  are  ambiguous,  and  admit  of  a  double  interpretation,  and  fo  the  bcner  (kali  be 
taken.-*— Win.  70.  89.  S.  C.  and  judgment  was  arreted. 
.  Thoa  art  a  thief  and  has  broke  my  cbeft.  Roll  Ch.  J.  faid,  that  notwithftanding  Lorxl  Hobvt'i 
cpinioo)  he  held  the  wurds^dionable,  and  the  word  (and)  is  cumulative,  and  aggravates  the  fonaer 
wordsy  and  nuc  barely  explanatory ;  and  the  fubfe^uent  words  are  violent,  and  may  very  veil  ttjsA 
with  the  former,  thetefoxe  let  the  plaintiff  take  his  judgment.  Sty.  115.  Trin.  24  Car.  Wjtnwi^bc 
T.  Whitley. 

Though  it  was  formerly  held  that  there  was  a  difference  between  (and J  and  ff*^}  y^^  ^f  l*^  «f  ^ 
been  taken  othcrwife  {  for  they  both  arc  explanatory,  and  mean  both  the  lame  tiling  j  'per  Powell  J.  2 
Ld.  Raym.  Rep.  959.  Trin.  2  Aon.  in  cafe  of  Baker  v.  Pierce. «— a  Saik.  696.  in  pK  o.  S.  U  4k 
S.  P...^6  Mod.  23.  24.  S.  C.  St  S.  P.  by  H9U  Ch«  J. 

3.  If 
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|[3„  !f  one  lays  to  another,  thou  art  a  thie/yfcr  thm  itAefl  my  ^^  ^'  f 
(k^x  i^  r^^^  ^sft  exKutiafif  and  Ivtill  bang  tim,  so  action  bcs,  ^^l^ 
becaufe  all  the  worIs  together  are  not  aAionable,  aad  the  laft  uZnoL^ 
words  are  explanatory  of  thefirft.     Midu  7  Iac«  B.  WiLK's  cafe  ^£^n,H 

**"***  J  able,  for  the 

taking  may  be  lawfvl ;  bvt  if  the  words  htd  bcen^  y»r  fte  bttp  JMea  my  corHy  aQion-  Htt ;  for  ic  /hall 
be  intended  corn  thraflied,  and  not  in  che  iheafs ;  per  Hobart  Cb.  T-  Cro.  J.  6$S.  pi.  »•  Trin.  sx 
Jikc.  C>  B.  to  the  cafe  of  Fefter  v.  Bron^Ag.  8c  whCre  tne  aMdonal  words  were,  fir  tbw 

htfhroktn  mf  J*  5/i  cb  ff  and  fdkcti  ftvffj.^oK  A^)uigc4  fer  the  deftpdaot  j  for  the  words  do  not 
import  any  felony  «onimitted ;  tot  the  money  may  be  taken,  and  che  cbefi  broke  open,  opon  pr9*> 
tence  of  dtle,  and  ia  the  aiid-day^  and  prefeaee  of  di^rs,  and  fo  ao  fdony.  Cro.  J.  687  Foftcr 
¥■  fifownioy. 

[  444  ] 
f  4*  If  one  fays  to  another,  ^a  art  a  cmtj^catching  and  a  cheat-  Hard.  7.  in 

ing  thtef^  and  didji  chiut  tht  company  tf  2o  mbUs^  (innuendo  the  tu^  ^"*' 

company  cf  watermen  (sf  Kenueajfle  upon  7yne)  z&AOti  lic«  for  thefc  car.  B.^R. 

words  ;  rot  the  laft  words  are  mt  explanatory  of  the  firft  words,  the  s.  c, 

hut  cumulative.     DuWtatur  Mich»  9  Car.  B.  R.  between  Rehead  ^^^^^ 

ji»D  Smith.     Intratur  Trin.   9    Rot.  1248.  but  HiU.  9  Car.  ^'*.°°' 

jttdgment  ia  this  cafe  was  given  for  the  plaintiff*  J  Fol.  5a. 

•bit,  becaafe  the  word  (thief)  ii  qualified,  and  reftnoaly  to  i^finf  and  GMS0Ufl|»  which  is  not  &• 
lony  I  and  the  mala  of  the  chaise  is  dwatiBg. 

£5«  If  a  man  fays  to  J»  S.  thm  art  a  thief y  andbqfi  Jlole  my  dung^  AlLsi.s.c^. 
•aftion  lies  5  for  thcfe  words  (and  hafi  Me  my  dung  J  do  not  take  jjl^fj^ 

away  the  force  of  the  word  (thief  J  for  dung  may  be  a  chattel, Sty^6! 

and  may  be  ftole,  and  fo  a  felony  may  be  committed  thereof,  s*  c.  by  th«* 
Mch.  2^  Car.   B.  R.  between  Yekworth  and  Pearce  ad-  cl^^^^C. 
judged,  tnis  being  moved  in  arreft  of  judgment  after  a  verdid  for  pierce,  bus 
diM  plaintiff.]  ^^^  the 

'  words  ar< 

(ibr  thou  haft  ftolen,  ftt.)  But  ibid.  73.  8.C.  tbt  wwdiara  aa  kiae,  vk.  (and  kaft,  Ac.)   And  a4« 
ludfad  for  the  pWatiff. 

[6.  If  one  f;^3  to  another,/^«iy  art  a  thirf^  andhqfi  JloU  ao  had  ^o^*  %%^* 
«r  my  furvce^  adion  lies  i  for  the  laft  words  Ihall  be  ukcn  cumu-  l^'4'o>s.c> 
lative,  and  alfo  the  words  rather  imply^that  they  were  furze  cut  n.  pi.  1/. 
rather  than  growing,  inafmuch  as  he  fays  20  load.     Contra  Hob.  *^»<^h-  ^^ 
Rqp.  cafe  406.  between  Clarke  and  Gilbert.]  iTc.^id^' 

judged  agminft  the  plalntilT.— >Poph.  152.  Trin.  17  Jac.  C.  Ik  Gilbert  de  Hopton*s  cafe,  S.  C.  ad# 
judged  that  the  adion  lies  \  for  the  word  (and)  Aali  be  taken  as  the  word  (for.)— — Win.  3.  God* 
^     *  V.  Oiibeit,  adjornatur.     And  ibid.  10.  S.  C.  adjudged,  quod  ^uerens  nil  capiat  par  bill^. 


S.  C.  catfid  per  Bacon  |.  and  denied  the  JlAi«fice  becween  (and) 'and  (for)  upon  the  authority  of  that 
caft  I  but  Roll  Cli.  J.  laid  that  cafe  had  been  often  denied  lobe  law.  Ail.  3Z.«..Huct.  13.  S.P.  cited 
aa  adjudged  ascordingiy  19  £ifs.  Airow's  ca&. 

[7.  If  one  man  fays  to  anotlicr,  thou  art  a  thief ^  and  hajl  Jlolen  Oro.  J.  ^q. 
my  corny  a£lion  lies  \  for  the  laft  words  abridge  not  the  force  of  {J]^*'  '^*** 
the  firft  words.     2  Jac.  B.  R.  between  Kelham  and  Maudi  ad-  Manefby, 
judged.     Contra  Hob.  Rep.  cafe  406.  J  s,  c.  ad- 

^      **  judged 

aftiofiahle \  for i^eallny  com  AaU be faittnded  reaped  cotn,  i«  the  worft  fitnfr,  ..—8.  C.  cited  Hob. 
%1'U  pi.  410.  by  the  name  of  Kclham's  cafe ;  and  fays  the  court  den'ird  the  words  to  be  a^onablc, 
ttnleis  there  wttc  foms  further  words  of  explaa^tlon,  as  corn  in  my  bam,  or  the  likej  far  otherwife 
in  worda  meerly  indtfrerent,  the  more  eafy  fends,  and  fanheft  fhmn  the  aaore  he»noas  chargt,  ihall  be 
Ufenn  \  pcf  Hobtrt  Ck.  J.^«i»-Sty.  24,  25.  cites  S.  P.  as  a^jud^ed,  io  the  ^Ub  of  Ayn  v.  Hi^- 
Vol*  1.  ^^  fui% 
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pn»,  t»  U  altf««aW*|  nid  RoH  Ch>  j^fttd  It  was  a  ftmif  cafe.  S.  P.  cited  by  Bicaa  ]•  tm 

have  hefti  adju^geJ.     Sty.  75.  , 

H«  is  a  t^ef,  mnd  tmiOtrm^t  h'mUhis  tkufi  fir  he  boib  fiden  my  etrum  Adjv^god  by  Ley  uA 
Doatttdf<  for  the  pltiatitt.  a  RoU  K«p.  440.  Trin.  ai  Jac*  B.  R.  Smith  v.  Sbortred.— ^-5.  P« 
ty  Doderidge  aod  Jones  JC  Lat- 176.  Mich.  2  Car. 

Heh  a  tbitf',  fir  kt  hmfh  Jlbhn  my  fit^  $f  rfnr«  Adjudged  adtonable,  becaaie  it  was  cora  lyj^g 
fa  the  ground,  and  the  party  had  a  IpecialpiApcrty  |  and  ft  it  is  felony.  Bui0.  173.  Trio.  9  Ja«* 
Petty  T.  WaJgbc 

Sty.  231.  |[g.  If  one  fays  of  another,  heisn  thief ^  and  haft  ftoien  mj  tarmpf 

Trotn»^'  ^^wra/wr*//,  andmy^rafs^  though  the  laft  words  may  imply  dutt 
S.  c.  and  tlic  turnips  and  grais  were  growing  when  he  ftole  them,  yet  it 
Koiich.  J.  maybe  otherwifcj  and  thi$  is  fpoken  cumulative;  for  he  had 
S'rnip  called  him  thief  abfolutely,  and  has  added  further,  tliat  he  ft^ 
ihallbc  ia<  .  histurm^s  and  grajsy  which  is  for  rnggranntion  thereof,  and  nof  by 
ten<w  ^;iy  q{  explanation  ;  for  we  cannot  pervert  the  words,  and  alter 

La  tiic^gHfe  ^^^^  ordinary  *  conllru£lion  of  them,  as  where  the  words  imply  an 
inowed  i  and  aggravation,  to  intei'pret  them  to  extend  to  an  explanation,  which 
io'^^hT*'  was  contrary  to  the  intent  of  the  defendant,  foranytlung  ap- 
yhintiff  nifi  pcaring  to  US.  Mich.  1650.  between  Bonton  and  Trotteh  ad- 
caiifa.  judged,  this  being  moved  in  arrelt  of  judgment.    Intratur  Trin. 

*C445]   1650.  Rot.] 

Cold  A.  56.  p,  7%M^  WQulde/f  have  ft9len  my  cloak,  if  J,  5.  had  nof  crnne  in 
nian'Vca2[|  ^^^  ^fly :  ^^d  thou  art  a  thief  j  and  I  wi/l  pro\*e  it.  The  whole 
l>ut  there  court  held,  that  the  lafl:  words  {hould  be  taken  and  conftrued  in 
^  ^aI?  abftrafto  by  themfelves,  as  in  grofs,  and  not  to  be  dependent  oa 
^^hejt  ^^c  former  words.  And  adjudged  for  the  plaintiff.  4  Lc.  i8i. 
h^eJMen     pi.  278*  Trin.  29  Eliz.  C.B.  Anon« 

tf  f'lict  of  • 

cktbf  «r  elfe  th^  wwldtfi  bavt  dtVintered  U  to  my  vjife't  daughter t  and  tbem  art  a  tl::ft  and  ea  arramt 
tbiefi  ami  I  toUl  ^vut  it*  Adjudged  by  3  juftices  (abfente  Anderfon)  for  the  £uBe  rcaibu  |  but 
Rhodit  fald  it  would  be  otheiwife  if  the  words  had  been,  and  tbtrefon  tb»u  art  a  ibitfi 

10.  Saying  of  a  furgeon,  that  he  didpoifon  the  ^oiaid  of  his  pa^ 
iieatf  it  is  not  a^ltonabk  ;  for  it  might  be  in  order  to  cure  it.  Hct* 
175.  Arg.  cites  Suego's  case  in  tlie  Book  of  Entries ;  but  adds» 
that  faying  he  did  poifon  the  wound  of  his  patient  ta  get  mofl^l 
it  is  alienable.  Het.  17  j.  cites  33  &  34  Eliz.  C.  B. 
So,  tlru  hjjl        ,  j^  If  ^^  f^,ys^  J5,  f,fff^  broken  my  huffy  /  w///  hang  him  for  it  1 

[hp',Ind  ^^^  ^"^  "^^  maintain  an  action  *,  per  Popham  Ch.  J.  Cro.  £.  834. 
taKen  my       Trin.  43  EUz.  B.  R.  in  pi.  4. 

fc<ds,  (in- 

nuenilo  ihat  he  h:id  robbed  him  af  them}  not  a^onable  ;  el^ed  Cro.  B.  192.  In  pi.  5.  as  adjudged  In 

the  cafe  of  George  v.  Parker,  ■-    »■       N'oy  57.  cites  S.  C.  as  adjudgLd  accordingly. 

mcu  hofi  1 2.  Thou  haft  cut  my  pitrfcy  and  I  iviti  charge  thee  %uith  fcUnff 

mcr^y^and  adjudged  not  adionable,  it  not  being  faid  (feloniouflj\)  Cro.  £• 
/ 10  Ji  carry  890.  pi.  5.  Trin.  44  Eliz.  B..R.  Latham  v.  Humplirey. 

thre  before  n 

juli'ice  [and\  lay  fdonj  to  thy  cbarge,  areaftionabic  j  per  Coke  Ch*  J.  Codb.  202.  pi.  1^9.  Trio,  id 
.Jac.  C.  B.  Anon. 

Vhcnefia'^  13.  7hcu  art 'a  hunl  fclhwyfor  thou  haft  dranvn  fuch  a  tnan  h 
f^anas  //on  P^P^H'  Adjudged  in  B.  R.  and  affirmed  in  error  mat  the  worts 
tak,p  thyjeif  arc  adiouable  5  for  by  all  the  jufticcs  and  batons,  it  is  all  one  as 

'7bcul{ft       ^^  ^^  ^^  ^*^**>  ^^^  ^^**  fuborncd  a  man  to  perjure  himfelf.    Cro, 

drawn  j,S.  E.  Bpp.  pi.  44  &  45  Eliz.  Clark  v.  Penkcven. 

toftrjury.    Cro.  £.  906.  pU  14.  D«»S  V.  rcnkwen  ferns  to  be  S.  C  and  a4jTidjcd  accoi^ii^y. 

14-  ^^ 
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14.  Tiou  art  a  perjured  knave^  and  that  will  he  proved  ty  a  Jiaie  Vclv.  lo. 

thatjlandeth  between  the  growid  rf  J.  S.  and  J.  D.     Adjudged  ^^^^  ^^ 

not  aflionable ;  for  though  the  firft  words  are  atlionablc  by  them-  r.  Brechc-' 

fel?es,  yet  the  fubfequent  words  qualify  them  \  for  the  word  (and)  '«y  ^-^  At- 

is  the  fame  as  (for),  and  fo  the  perjury  charged  b  referred  to  the  [{^^^ 

|)roof  of  a  thing  infen£ble,  viz*  a  Hake,     Yelv.  34.  Pafch.    r  Jac.  divided.— 

B.  R.  Lewis  V.  AAon.  Mo.666.pi. 

912.  Bridge 
V.  Atkins  S.  C.  adjudged  oot  actionable,. and  this  part'culir  addition  con%^s  t'.ie  gencralicy  of  the 

words  before. 4  Rep.  i8.  b»  pL  5.  Brittrldgc's  cafe  S.  C.  adjudged  not  a6l:onable.    '  But 

ibid,  19.  b.  at  the  eikd  of  the  cafe^  it  was  faid  that  the  truth  of  the  cafe  was,  liiat  in  an  adkioa  bs.« 
twccn  Mari  in  and  Wright,  the  ftatc  of  the  controverfy  was,  whether  the  faid  ftakc  Aood  upoa 
the  land  of  the  one  or  the  other,  or  whether  it  was  indifferent  as  a  boundary  between  them,  and  in  this 
a^lmn  the  plaintiH'*  dcpofed  as  a  witnefs,  and  as  the  defendant  prctendeJ,  had  perjured  hlmfelf  in  his 
depofitfon  }  and  it  was  faid  that  if  the  plaintiff's  counfel  had  difdofcd  this  matter  in  the  count,  the 
laid  wurds  would  have  maintained  the  a^ion  $  and  for  want  of  /he>A-]ng  this  fpecial  matter.  It  was  ad« 

judged  agalnft  the  plainti il'.  Brownl*  7*  cites  S.  C.  and  fays  one  judge  was  for  the  plaintiff,  and 

9m  for  the  defendant. 

15.  F.  faid,  N.  is  a  felon.     A.  faid  to  F.  take  heed  what  you     [  446  ] 
fay.    Why?  freplied  F.)  i  not  he  a  felon  that  knew  of  a  murder^  and' 
concealed  it  ?     He  (innuendo  N.)  knew  of  the  imirder  f  L%  and  did 

not  reveal  it  till  lafig  after  it  was  openly  hi  own.  Adjudged  for  the 
plaintiff,  bccaufe  Ae  firft  words  ate  aftionable,  and  the  fubfe- 
quent words  enlarge  the  flander ;  for  though  concealing  felony 
is  only  finable,  &c.  yet  it  5s  a  great  imputation.  Judgment  for 
the  plaintiff,  per  tot,  cur.  praeter  Yelverton.  Yelv.  154.  Pafch. 
7  Jac.  B.  R.  Ncwlyn  v.  Faflet. 

16.  There  is  a  diverjtty  between  words  uttered  ccntinuata  voce.  If  ivordt 
and  at  feveral  timesy  as  to  fay,  thou  art  a  felon,  for  that  tliou  ^^/  *^^  "«* 
ftoleft  my  apples  off  my  trees,  are  not  adionablc  ;  for  the  reafon  IreJl^neJ 
of  the  fpeaking  inftantly  annexed  qualifies  the  precedent  words  j  wth  words 
hat  if  a  man  fays,  thou  art  a  thief,  and  a  ftander-by  fays,  beware  f^^J^J  'T 
what  you  fay,  and  the  other  replies,  I  will  juftify  he  is.  a  thief,  /poktatdf^ 
fcr  he  ftolc  my  evidence  ;  this  is  inepta  ratio  of  the  firft  words,  /(rent  times^ 
not  voluntarily  proceeding  from  the  party,  but  as  it  were  urged  J^^^^^f'^/ 
by  the  other,  and  therefore  'pronounced  too  late  to  qualify  the  firfl  Uqu\um%^ 
nvords.     Yelv.  154.  Pafch.  7  Jac.  B.  R.  per  cur.  in  cafe  of  New-  one  part 

»    _         T*   iT  ^  fhali  not  be 

Ijn  V.  Faflet.  „ken  to  «. 

pfain  tfce  other.  Arg.  And  Holt  Ch.  J.  faid  it  wonld  be  hard  to  explain  words  fpolce  at  one  time 
fay  what  is  faid  after,*  11  Mod.  256.  pU  9.  Mich.  S  Ann.  B.  R.  in  ca^e  of  Stebbing  t* 
Warner. 

17.  y.  S.is  a  traitor  J  for  he  rohbed  a  man  hy  the  highway.  Yel- 
verton J .  faid  thefe  words  were  not  aftionable  ;  becnufe  the  rea- 
fon does  not  concur  nor  depend  upon  the  firft  words ;  but  Fle- 
ming Ch,  J.  e  contra  \  for  both  the  words  arc  flanderous,  and 
though  the  reafon  of  the  parlance  depends  not  on  the  word 
(traitor),  yet  it  (hall  be  conftrucd  only  as  the  greater  malice,  be- 
CQufe  he  charges  him  with  2  fe\eral  matters  which  deferve  death. 
Yelv.  1 54.  in  cafe  of  Ncwlyn  v.  Faflet,  and  the  reporter  fays  tlie 
laft  feems  good  law. 

1 8.  *Tkou  hafl  fUlen  my  gcods^  and  I  will  have  thy  neck,  is  aftion- 
able.     2  Brownh  280.  Mich.  7  Jac.  C.  B.  Fleming  v.  Jales. 

L 1  2  •  19.  Thou 
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JloH.  Rep.  xp,  9T5^tt  was  in  L.  gaol  for  coining ;  the  plaintiff  anfweilcci  hifit^ 
iudfordV'  i^  ''^  ^^  '*^^'  ''^  an/tuerea  it  %vell  enough  ;  the  defendant  replied, 
'Tuke  s.  c.  ysy  J9U  Were  burnt  in  the  hand  for  it*  Refolved,  that  thofe  are 
■Ad  MouQ.  malicious  words^  and  (hew  an  intent  to  accufc  him  of  being  im- 
tKTwmdt  prifoned  for  coining,  and  the  fubfequcnt  words  exaggerate  atul 
aaimwbie,     diminifli  not   the  former  j   and  tlierefore  adjudged  aflionabk* 

to  which      Cro,  T.  c^6.  pi.  a.  Trin.  17  Jac.  B.  R.  Gaintord  v.  Tuke« 
Haughem  J    jj       r  1  ^ 

J.  agreedy  ind  that  the  Uft  words  maintain  the  adion,  but  the  fird  wit]  not }  for  coining  monef  may 
(e  done  lawfully )  but  Doderidge  contra.  Mountague  ordeted  judgment  to  be  cntocd  for  the  plaiadfT, 
vnkfa  Cnoke  J*  on  hit  coming,  fliould  be  againft  his  opinion.*— -^The  icporter  makes  a  qune  if 
coi^kii^  of  aoney  ihail  be  takoi  in  mdiori  fenfu,  for  if  fO|  why  then  iho«id  he  be  feat  t»  gaol  for 

^20.  Thou  hqfi  picked  rny  pockety  and  taken  aiway  lox.  not  afiioib- 
able  ;  for  he  did  not  fay  that  he  had  Jltden  lo/.  But  \£  he  had 
only  faid)  thou  haft  picked  my  pocket,  it  would  have  been  ac- 
tionable. Godb.  287.  in  pi.  413.  Arg.  cites  it  as  adjud^d  in  CX 
B,  Humfries's  cafe. 
ft1Roll.Rep.  21  •  He  received  goods  that  were  Jlolen^  a9id  will  he  hanged  for 
y '•  S^c'  ^^^^''^  Adjudged  not adlionable,  it  not  being  faid  that  fctenttr  re* 
ceipit.  Palm.  67.  Mich.  1 7  Jac.  B.  R.  Arg.  cites  the  cafe  of 
Ratcliff  V.  Long. 
*  *^  22.  Thou  perjured  heajiy  I  nuill  wale  thee  Jiand  upon  a  fcaffold  in 

2^,  *  the  Jlar-chamher.  Adjudged  a£Honable  ;  for  the  laft  words  do 
rwiVf,  and  not  mitigate  the  former,  but  (hew  wbnt  the  intent  was  in  the£e 
Ivtiiimake    words.    Cro.  J.  613.  pi.  I.    Pafch.   10  Jac.  B.  R.    Bcnfon  t. 

Jbiet*    It  wai  argvcd  not  to  be  adtonable,  becaufe  the  laft  words  expound  the  fbrnier.     Et  adjomator. 
MTro.  J.  666.  pi.  2.  Pafch.  ai  Jac.  B.  R.  Ridges  v.  Milles.  ■  Godb.  287.  p).4i3.  Bridges 

>•  JVf  ills  S»  C.  adjonutnr.    But  the  opinion  of  the  court  feemed  to  be,  that  the  aistioa  wonU  lie  ibr 
the  words* 

•C447] 

*«^**^^A^*^'        23.  He  is  a  thief y  he  Jfole  my  com^  and  never  made  me  fatufac* 

▼.  Higgent^  '*^"  •  3  jwftices  held  that  an  adtion  will  lie,  but  Hobart  e  contra  ^ 

S.  C.  and  and  per  Jones  J.  the  word  (thief)  will  maintain  it,  and  the  lait 

?**"?^uni*'  words  fliall  not  extenuate  it.     And  judgment  abfolute  was  givea 

Janotfa!  ^^^  the  plaintiff.    Jo.  43.  pi.  1.  Mich.  2i  Jac.  C  B.  Arys  v. 

tisfied,  yet     Higgyns. 

heconfented 

that  judgment  be  entered  for  the  plaintiflf.  — -— — Hutt.  6^.  S.  C.  fnys  nothing  of  any  jodgneat 

glven>  but  that  they  all  agreed  Uut  thai  lAhich  ^.diiies  or  extenuates  wurds  ou|^ht  to  befall,  aad  not 

ambiguous. 

You  Jii  roh        24.  He  is  a  thief  for  he  hath  Jlolen  my  evidetice^  or  my  lead 
»#,  and  took  ^j  houfe^  no  aclion  lies.     Cro.  J.  674.  pi.  7.  Mich.  21  Jac.  C. 
VZlJ^al'd  Arg.  and  agreed  by  the  court  to  be  good  law  ;  for  in  thofe  cai 
^fui'/'ctna,    it  is  not  fliewu  tliat  any  felony  M'^as  committed,  and  the  words  A> 
not  aaion.    ^^^  import  any. 

by  Coke.  Godb.  89.  in  pi.  99.  as  adjudged,  Oiborne  v.  Frittell. 

You  have  floU  the  fiutttn  of  my  window  )  held  not  aAion:4ble,  becaufe  the  Ikutters  are  parcel  otiim. 
houfe  j  but  if  be  had  didfycu  are  a  thief  \  for  you  haKt  ftdcn  tbt  fbuttan  tf  py  WKd^a^f  it  tew 
tiifv  are  a»J\ionablc,  becaufe  the  precedent  words  /hew,  that  he  intended  fuch  flinuers  which  ueit  w* 
parcel  of  the  houfe.     Sid.  104.  pi.  r2.  Hill.  14  &  15  Car.  1.  B.  R.  Hall  ▼.  "itnimond.  Ktbi 

44-;.  pi.  36.  S.  C  the  court  inclined  the  words  not  actionable  j  led  adjogaacw* 

13  «5.  Thott 
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15,  Thou  art  a  thief j  and  hqfi  coufinei  my  couJSn  B^  of  his  land* 
Crawley  and  Vcmon  J.  held  the  former  words  extenuated  by  the 
fttbfequent  words  \  but  Heath  Ch.  J.  and  Hutton  e  contra,  and 
that  (and)  and  (for)  in  this  cafe  have  one  eiFe£l,  and  declare  what 
thief  he  intended^  and  upon  conference  with  the  judges,  a]!^ 
agreed  that  the  fubfequent  words  explained  his  intent,  viz.  the 
robbery  and  couzening  of  the  land.  Judgment  againft  the  plain- 
tiff.    Hutt.  113.  Mich.  8  Car.  Harbert  v.  Angcll. 

26.  He  hath  JioUn  a  tree^  formerly  cut  dowtiy  which  is  fikny^ 
and  I  iL'ill  caufe  him  to  he  indited  for  felony ;  adjudged,  and  af- 
firmed in  error,  that  the  words  are  a£tionable ;  for  (formerly  cut 
down)  is  to  be  intended  a  long  diftance  of  time,  efpecially  when 
he  adds^  (which  is  felony,  and  I  will  indi£t  him  of  felony.)  Cro* 
C.  57a.  pi.  I  i.  Hill.  15  Car.  B.  R.  Bryon  v.  Wilkes. 

27.  He  got  Mary  Nabb  mthchild,  and  the  child  is  his^  and  I  have  s.  c.  cTud 
tried  it  with  a  fteve  and  a  pair  of  fheers.     Roll  Ch.  J.  held  the  firft  K«b.  1 37. 
words  pofitlye  fcandalous  words,  and  the  fubfequent  not  mate-  ^J^Jacn  r^ 
rial  \  but  if  they  are,  then  thiy  are  in  confirmation  of  the  for-  %» «djudf ed 
mer  ;  for  it  feems  he  put  confidence  in  the  fieve  and  iheers,  and  aQionaWk 
that  made  him  fpeak  the  words,  and  it  matters  not  whether  his 
confidence  be  true  or  falfe  ;  and  judgment  for  the  plaintiff.    Sty. 

379.  Trim  1653.  Shcrecroft  v,  Weckes. 

28.  Tlym  hajl  Jlolen  our  bees  (innuendo  a  ftock  of  bees,)  they  K«b.  136. 
are  bid  under  the  old  wotnaris  hemp^feck^  and  thou  art  a  thief     It  was  ^*'  |^*.  ^** 
infifted  that  after  verdi£l  they  fliall  be  intended  fuch  bees  of  which  s.c.  wind^ 
felony  may  be  committed  ;    and  judgment  was  given   for  the  *»««»  con- 
plaintiff;  nifi,  &c.     Raym.  33  Mich.   13  Car.  2.  B.  R.  Tibbs  v.  ?f'!«»>*»t 

Omith.  impoffibic 

f:ir  the  fbr- 
Tom  words  to  fapport  tbe  litter,  the  words  wtU  not  be  a^ionibk ;  but  contra  where  they  may  fapport 
the  latter  words  \  and  it  was  adjudged  for  the  plaintiff. 

29.  /  will  indlEl  R.  at  the  next  fejftons^  and  he  Jhalllofe  his  efiatey  J^e^-  '7*  pi* 
and  it  Jball  go  bard  ivith  him  for  his  life  ;  but  his  eftate  he  Jball  furely  '^^^^l^]^ 
Ufe  for  marking  my  fitep.     It  was  infifted  that  thefe  words  Xznti^  aaiooabic 
mount  to  felony ;  but  by  Windham  J.  the  latter  words  mitigate 

all,  and  therefore  judgment  was  ftayed  until,  &c.     Raym.  la. 

l*afch.  AjL  Car.  2.  B.  R.  Rawlins  v.  Hill.  r  ^^%  ■] 

30.  "Thou  art  a  rogue^  and  recnvedfl  Jlolen  mutton  of  Befs  Gamble^  »  Kcb.494« 
mid  Jhe  Jlole  it^  and  thou  was  partner  with  her^  and  hadjl  part  of  it,  Pj'46-G«ii-. 
It  was  moved  in  arreft  of  judgment,  that  the  plaintiff  was  not  nJyrs.  cI 
charged  with  any  crime,  but  Beffc  Gamble ;  but  adjudged  for  the  adjudged  ac« 
plaintiff,  becaufc  here  the  partnerfhip  relates  to  the  other  words,  5°"^^^/*^ 
and  fo  muft  ihean  partners  in  thefu     Sid.  413.  pi.  i2i  Pafch.  21  puintiar. 
Car.  2.  S.  R.  Gamble  v.  Dana.                                      ' 

3  r.  He  is  a  great  rogue,  and  killed  a  man  on  Jhip^koardy  and  if  he 
bad  not  given  money  to  have  taken  himfelf  offy  he  had  fuffered  for  it  / 
afiionable  by  reafon  of  the  laft  words,  which  {hew  that  he  in- 
tended a  felonious  kiiling.  Judgment  for  the  plaintiff.  Freem. 
|lep.  278*  pi.  313.  Trin.  1679.  B.  R.  Banficid  v.  Lincoln* 

3a.  The  plaintiff  alleged  a  difcourfe  between  W.  and  the  de- 
Ic^icUari  concerning  the  plaintiff  and  a  baftard  of  hers^  and  that 

L 1  3  W.  faid^ 
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W*  raid>  I  hope  Jbe  did  net  murder  her  child:  to  wbich  the  d&^ 

fendant  anfwered,  but  Jhe  didj  and  bhod  requires  Uood  (inmiendiot 

tliat  (he  had  murdered  ner  baftard).     Adjudged  adionable,  and 

the  judgment  affirmed.    2  Jo.  21 1.  Trin.  34  Car.  2.  B.  R.  Nailer 

V.  Clarke. 

*  Jo.  235»         33.  Thou  art  a  clipper,  and  Jhalt  he  hanged  for  it,  adjudged  ac- 

clu-.  C.B.  t^o^^We ;  for  it  (hall  not  be  intended  cUpper  of  cloth,  but  of 

"Waiilpr  V.  *  fuch  a  thing  for  which  he  ought  to  be  hanged,  and  that  is  only 

Bcavcr.s.c.  of  moncv.     3  Lev.  166,  Mich.   3C  Car.  2.   C.  B.  Walter  v. 

•djudged  for   ^  ^         ^  ^^ 

thcfUintiff.  weaver.  ^  , 

So  thou  art  a  clipper,  and  thy  neck  Jhallfay  fir  it^  adjudged  aftionible ;  for  liy  the  fuUeouent 
words  it  canjiot  be  intended  other  clipper  than  of  money.  3  Le7.  x66.  Mich.  35  Car.  2.  C.  B. 
Kaden  V.  Mict^cke.  ■  t  Jo.  235.  Trint  36  Car.  2.  C»  B.  Moydeo  v.  Mycocke*  S.  C.  »!• 
judged  a^ionable  by  3  ju.Viccs,  Windham  dincnticote.— —  Skio.  183.  pi.  i;  Nabcii  r.  Miecock. 
S.  C.  and  3  juiliccb  hcJd  the  wordx  actionable. S.  C.  cited  3  Lev.  395. 

Ibcu  art  a  c.'if^fjr  and  comer.  The  court  held  the  wordb  a^ionable,  in  regitd  of  the  ftrong  ittead* 
njent,  aad  fuch  words  are  undertlood  by  thofe  that  hear  them  to  mcaa  clipping  aad  Miniog  of  mmey, 
%  Vent.  J  72.  Pafch.  2  W.  &  M.  in  C.  B.  Anon. 

T*6-«  att  a  cointr  of  falfe  moreyy  and  I  have  tronty  to  firuf  tohUh  theu  ceinfJep.  It  was  ob]e£lH> 
that  it  did  not  fay  money  current  in  England,  otherwil'e  it  is  only  mifpriHon  of  tKafon  ;  but  sdjodged 
f(T  the  piainciff',  j^blicAtibu}  Fophom  St  Gawdy.  Cro.  £•  629.  pU  ^.  Mich.  40  1^  41  Etis*  fi.  iU 
Bl<4c  V.  Sunley. 

34.  Tcu  are  a  hreah'loch,  and  a  ficUBch,  and  heep  pkkJoch  in 
your  houfe^  and  I  will  arraign  you,  and  have  you  whipped,  and  fwing 
jQr  it.     It  was  urged  that  the  laft  word$  import  felony.     Judg- 
ment for  the  plaintiE    Comb.  52*  Trin,  3  Jac,  2.  B«  R.  Peat  r. 
Parry^ 


The  plcal 

Si'laAon^i'ra        (^*  ^)     ^^^  Words  tti  Dj/gracc  of  a  Profejfwn. 

pot  confined 

ilridtly  to  a  profeflioni  but  contain  other  matters. 

Cro.c.4;Q.  [i.  tN  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that 
f.  Nic^oHs^  whereas  he  was  an  attorn^  de  B.  for  feveral  years  before, 

s.  c.  ad.  '  2nd  whereas  he  was  retained  fuch  a  day  by  one  Ueknes,  to  pro«^ 
judged  for     fecute  a  fuit  for  him  againft  J.  S.  in  B.  tne  defendant  pntimflb» 
jn^nf  and  ^  rum  non  ignarus,  yet  of  his  malice  to  flander  hin»,  having  a  conto 
ihatjudg.     munication  with  the  faid  Helmet  concerning  the  plaintiff,  (aid 
mcnt  af-       thcfe  words  of  the  plaintiff,  you  may  heajhanud  t6  employ  that  have, 
b'*K.  "*       (naming  him)ySr  you  luill  receive  difgrace  and  Jbame  hfit;  fir  he  it 
a  knave,  and  a  proclaimed  knave  in  open  marketf  by  which  hc  hfl 
P         •,    feveral  clients,  &c.     A£lion  lies  for  thefe  words  ^  for  it  appears 
L  449  J     ^,pon  the  whole  matter,  that  this  is  fpoke  of  him  in  his  profefBoii 
of  an  attorney,  inafmuch  as  it  is  alleged  that  the  defendant  was 
not  ignorant  of  the  employment  of  the  plaintiff  by  the  faid 
Helmes,  and  the  words  that  he  fliouU  not  employ  him,  &c. 
Pafch.  12  Car,  B.  R,  between  Nichols  and  D&.  Webbs,  ad- 
judged in  a  writ  of  error  upon  a  judgment  in  B.  and  a  judgment 
given  in  B.   affirmed,  per  curiam.  Trin.  11   Car.  Rot.  3711 
£.R.j 
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[2.  f  So^  If  A.  having  communication  of  B.  an  attomcT,  and  Cro.  c. 
of  his  faid  oflSce  of  an  attorney,  fays  before  the  clients  of  B.  5'^pl.  *5* 
that  B.  is  a  bafe  rcgue  and  knave,  and  maintains  his  nvife  and  children  to"^'s.*c?* 
by  his  knavery  and  cheating  tricks,  adion  lies  for  thefe  words,  adjudged,  * 
•Mich,  14  Car.  B.  R.  between  Shaw  and  Wakkman,  per  ^^  ^f*^^ 
curiam,  adjudged  in  a  writ  of  error  upon  a  judgment  •  in  Bath,  i^vS  '  ' 
and  the  judgment  affirmed  accordingly.     Intratur  Trin.  12  Car.  >    _  *  ^^j 

Rot.  125.]  in  error;  for 

.  the  wofds 

toach  DJm  in  his  profeflioa. 

An  attorney  of  C.  B.  recovered,  in  a^Ion  on  tbe  cafe,  on  thefe  wordf,  he  h  thf  filjefi  lumve  m 

Englandy  and  by  Ged*shhoJ  be  wiU  cut  thy  throat.     Mo.  6i.  pi.  171.  Trin.  6  £iii.  Aboa.  — ..._ 

Dol.  63.  pi.  22.  S.  C.  in  the  fame  wordi.  S.  C.  cited  H«t.  140.  at  adjudged  in  the  cafe  of 

Diflrey  v.  Dorrel,  in  C.  B.  and  dut  the  words  ihall  be  underilood  (falfe,  as  an  attorney.) 

[3.  In  an  a£):ion  upon  the  cafe,  if  the  plaintiff  declares  that  he  ^HIm  b^a 
was  an  attorney  of  B.^  R.  and  a  filizer  there,  and  retained  to  JJJT'JjT  ^ 
folicite  caufes  in  the  exchequer,  C.  B.  and  fpiritual  court,  for  iu/rr,  *^ 
one   Jones,   and  was   to  receive    15I.   of  him  for   profecution  /wi^//«» 
thereof;   and  that  the  defendant  having  a  difcQurfe  of  the  plain-  ^£^''** 
tiff,  and  of  the  faid  15 1,  and  of  the  faid  fuits,  faid  of  the  plaintiff  ch^mkt^^fi^ 
he  is  a  couzening  cheating  knave,  and  Mr,  Jones  hath  left  with  'me  '^'  '*»■ 
15  /.  btd  I  will  not  deliver  it  him,  but  I  will  fee  the  laying  it  out :  /f/^'JIZ 
for  he  is  a  couzening  knave;    an  a^ion  upon  the  cafe  lies  for  thefe  fudgedfor 
words,  for  this  difgraces  him  in  his  profeffion  \    for  it  is  lawful  **'*  pontiff, 
for  an  attorney  to  profecute  fuits  in  other  courts  as  a  folicitori  BrewdTtl* 
he  being  retained  to  do  fo.     Trin.  16  Car.  B.  R.  between  Eve-  Trin.  m 
LBiGH  AND  Parker,  adjudged  per  curiam,  this  being  moved  in  J?**  ^^ 
arreft  of  judgment.]  LwyV/ 

*  S.  C.  cited  2  Roll.  Rep.  72,  73. 

The  ptaintiflf  declared  that  he  was  an  attomiy»  and  that  thefC  being  a  collo^ium  concembif  hit 
office,  the  defendant  faid,  ht  is  a  cmxenery  and  hath  couxened  me  of  20  i.  is  adtionable;  ^d  jud|^eDt 
£>r  the  plaintiff.     Het.  123.  Mich.  4  Car.  C.  B.  Litman  v.  Weil. 

He  (meaning  the  pUintili')  is  a  cmxener^  and  comxated  his  clients  in  the Jherjf^s -court  at  L'^ndnp  and 
m^asfer  that  e^ufi  difihargej  cf  that  court y  were  fpoke  of  an  attorney  of  C.  B.  and  the  court  held  the 
woru  were  fcandaious  words,  and  touched  him  in  his  profeifion ;  and  fo  a  judgment  in  C.  B«  wat 
afirmed.     Cro  C.  261.  pi.  6.  Trin.  8  Car.  B.  R.  Mead  tr.  Perftins. 

Words  of  an  attonex,  he  is  a  baftf  cheating^  cwxenitg  knave,  and  hath  cheated  me  as  never  ettiy  mm 
tPtfx  cheated.  The  queftion  was,  whether  an  aftion  would  lie  for  thefe  words  |  for  if  he  had  not 
ihewn  that  he  was  an  attorney,  an  aAion  would  not  have  lain;  and  if  it  is  laid  barely  without  any. 
cftcamftance^  it  doth  not  appear  that  It  toucheth  htm  in  his  piofcflion,  .and  theicforc  tht  court  M'ouli 
advift.    Cro.  C.  510.  pi.  4.  Mich.  14  Car.  B.  R.  Jcffcric*  v.  Payhem. 

[St/t  then  was  vouched  a  cafe  aboirt  2  years  paft  of  one  Pain,  This  plea  i* 
an  attorney  of  B.  R.  v.  where  it  was  furmi/ed  that  he  ^\J^'^I^^ 

profecuted  a  caufe  in  a  court  ofrequefts,  &c.  and  that  fuch  words  any  number. 
^ere  fpoke  of  him  in  the  profecution  of  the  faid  fuit  \  and  the 
court  was  of  opinion^  upon  my  motion  for  Pain,  that  the  aAion 
did  not  lie,  and  gave  a  peremptory  ilile  accordingly  for  judg- 
ment againft  the  plaintiff;  but  now  the  court  retraced  this 
opinion ;  and  after,  this  fame  term.  Pain  moved  for  judgment 
in  this  cau&  alfo ;  but  it  was  adjourned ;  but  after  judgment 
wa^  given  for  the  plaihtifF.] 

[4.  If  A.  fays  01  an  attorney,  having  communication  with  the 
ffttomey  concerning  20  s.  due  to  J.  S.  in  full  difcharge  of  a 
lodgment  obtained  by  the  laid  J.  S.  againft  the  faid  A.  in  trcf- 

LI4  Paf** 
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p«i%  jvi/  ar4  aJk^rlsMgrnttonmi  and  tt  another  tim^frfs  tf  liter; 

/>^  tr.ix  cheating  attorsir^  and  he  may  be  thrown  oTer  the  bar^  an 

a£lion  lies.    Hill.  x8  Car.  Rot.  •  • .  •  6.  &•  between  Buu>  anh 

WooDCOKE^  adjudged,  this  being  moved  in  arreft  of  judgment.} 

^.  sfc.         [5-  if  -^  ^^  parlance  with  B.  touching  C.  an  attomej,  who 

The  court    bciore  waa  retained  by  B«  to  be  his  attorney^  and  A.  fays  to  B. 

^^'wf  wf   y^'^  aitorrtey  (innuendo  tie  faid  C.)  is  a  hnbing  inave,  and  hatb 

afttiwdt  ^  taken  2oL  of  you  to  caxen  me,  thefe  general  words  will  maintain  aa 

they  giive      a£lion,  and  the  laft  words  do  not  extenuate  them ;    for  if  any 

S^^^bTiIlii     ^^^  ^*^  ^^J  intermeddling  in  cafe  of  juftice,  be  he  judge^  oflSccr, 

^g^^     '^'  or  attorney,  if  he  receives  any  undue  reward  for  any  dung  con^ 

Browni.  6.    trary  to  juftice,  this  is  a  bribe.    Hob.  Rep.  13.  between  TaaDur 

Mo^8 —    ^^^  Ellis,  adjudged.] 

pL  1 17?*  Mich.  IX  Jac.  S.  C.  and  after  fevtrai  ai^iineatt  idjodgej  adionahle,  W?il.  39* 

8.  C.  cited  Arg.  aa  mI judged  not  a^tionabiej    but  Winch  intenupced  him,  and  £udi|  was  adjudged 
the  contmy..—— S.  C.  cited  as  adlionable,  Het.  173. 

Hi  (inuvendo  the  plaintiff*)  tcok  corruptly  5  itn&ks  tf  B,  T*  ^eing  Mgmrfi  Ks  0Wk  eRent^  fcrfmtriag 
tffawd  dtifyipg  an  affijt  ag^ir^  bim.  It  was  morcd>  tkpt  the  declaration  d)4  not  exprefsly  aik(e  that 
he  was  an  attorney  at  the  rizne  of  fpeaking  the  words,  but  laid  it  that  he  had  teen  an  attorney.  Ths 
court  hdd  the  words  a^ionable  ;  bat  it  is  is^^  in  narg.  that  judgment  was  arrefted  on  the  txc^tioii. 
Brownl.  i.  Scnaylcs  t.  Smith. 

*^-  "'7«         [(J.  If  a  man  fiys  of  an  attorney,  thou  art  a  common  maintainer 

sl*  c^il—  ^fS^^^y  ^^  ^  champcriory  and  I  wll  have  thee  thrown  over  the  bar 

Mo.  867.  next  term,  adlion  lies   for  thefe  words,   thou  art  a  champefiori 

Pj*J^'  for  this  is  againft  his  office  and  tlie  flatute  5    but  no  a&ion  lies 

Jac.  c.'b.  ^^  ^^  other  words,  thou  art  a.  maintainer  of  Juits  ;    for  this  is 

Coa^icafo,  lawful  for  him  to  do,  and  juilifiable,  ^d  the  other  words  of 

?•  j^*^-  throwing  over  the  bar  are  of  an  uncertain  fenfe.    Hob.  Kep» 

tLSSk!^  1^3-  between  Box  and  Sarnabt  adjudged.] 

ftowil.  1$.  S,  C.  adj'jdgrd  for  the  plaintiff,  by  reate  of  the  wor4  chwapcrtor  ciiiy>  ■     iS.  C« 

died  per  Uotart  Ch.  J.    Win.  40. 

Cfto.Y^^<yu      [y.  If  a  man  fays  of  an  attorney,  he  is  rnn  ^ttUrHomr^  and  we 

ani  the*  *  J*  ^'  ^^  ^^^^  '^^'  ^^  had  cozetied  him  in  a  bill  of  cojts  of  loL  ac- 
vords  there  tion  lies  for  diefe  words ;  for  it  is  againft  the  oath  of  an  attorney 
•ft,  th9B  MTt  tQ  commit  a  falfity.  Hill.  40  Eliz.  B.  between  Stamuet  akb 
iXTZi/    BoswfeLL  adjudged.] 

pitf/l  th  Iromg  hy  e9it9rtwn,  tmd  dUf  ctutn  twP.im^iill  tf  tifi  ^loL  All  the  court  held,  th«lbr 
the  worei  (chou  an  a  coaening  knave^  no  a£tion  liv,  for  they  are  too  general ;  and  for  the  wmd:  (tbo^ 
getteft  thy  living  by  extortion)  no  a^ioa  Ucj,  for  he  may  do  fo,  and  he  no  extortioner ^  hoX  the  lai| 
i«>rds  toothed  hia  hi  hU  pfoMioB,  end  were  adju^|cd  n^in^la  for  the  ceafon  ebon* 

jAU,  13.  [^8,  If  one  fays  to  an  attorney,  you  are  a  inave:  pM  were  an 

Citf?'B.*R.  ^''^'^0'  fi^  ^y  mother  agairjl  my  hujband^  and  fet  her  on  to  Jite 

J-,   "_.  himy  ana  made  him ^end  1000/.  andfuehknavesy  as  you  arty  Savo 

♦  Fol.  54.  •  made  mv  hujhand  fpend  almofi  all  his  efiatey  a£tion  lies  for  thefe 

I..  ^^  ^  words  5  for  this  difgraces  him  in  his  office  of  an  attorney.  Pafdi. 

UcaJfr^no  ^3  ^*^'  ^' ^'  between  Hilton  and  Platters  a^udgef  pcf 

coiioquiom  curiam,  in  a  writ  of  error  upon  a  judgment  in  p.  and  the 

was  laid  of  judgment  affirmed  accordin^y.    Intratur  Hill.  21  Car.  Rot.  30.] 

his  proJff-     •'      ^  ^  '  •  .  '*  /* 

iion.  Bacon  J.  was  of  opinioa  againU  the  plaintiff,  but  RoQ*Ch.  J.  e  cooCra^  becaufe  the  fobfeqeeKt  words 
^eclarci  that  d>e  word  (knave)  was  intended  of  him  in  his  profefTion,  and  therefore  needed  do  eoSo* 
QU'um  of  his  profedion }  and  afterwards  Ba^pfi  J.  h^vls^  flu*|^  Us'  opiqiOp^  Jo^gaMMg  vn^lrff 
aflfe^t,  was  given  for  the  pWati^  ..1.  .      ^         j  ^ 

i9'  If 
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l[pw  tt  a  man  Ikys  of  an  attorney,  he  letpith  maify  martiiif  and  ^^*  x^ 
^fiimti  up  men  to  fuitiy  and  pmmifetb  if  bt  do  not  recovtr  in  their  fjjljj^ 
€ttii/i  he  will  take  no  charges  ;    emd  he  once  promifed  me,  that  if  he  t\»  ^kuadtl 
did  not  recover  in  a  caufefor  mo  he  would  take  no  charges  of  me  ,•   yet  ^'tSj'^*f^ 
afterwards  heproficuted  afukj  and  dkained  Judgment^  and  get  charges  ^^  r,!_. 
if  me  for  that  caufe  :   and  that  lean  profve.     Now  tiere  arefuch  ar*  ^i.  b)  pi.  7« 
.  tides  againft  him^  that  if  he  were  worth  3000A  he  would  not  he  left  |*  C.  but 
worth  one  groat.     Adiion  lies  for  thefe  words,  becaufe  for  an  at-  ^  appear, 

tomey  to  ftir  up  men  to  fuits»  is  not  lawful,  bat  is  a  badge  of  a  (K.  b) 

barretor  5    and  to  contra£l:  beforehand  not  to  take  charges  if  he  P'-  ^4:  ^  ^ 
does  not  recover,  is 'a  badge  of  maintenance,  and'  not  lawful.  ^^,  jwtty- 
BGch*   1649,  between  SMrrH  and  Andrews  adjudged,  in  a  pear* 
writ  of  error  upon  a  judgment  in  B«  and  the  judgment  affirmed 
accordingly.     Intratur  Trin.  1649*    Note,  the  a^ion  was  alfo 
brought  for  other  words  mentioned  in  the  declaration  to  be  fpoke 
at  another  time,  of  which  no  queftion  was  but  that  they  were 
a£lionable;   but  the  only  queftion  vras  upon  the  words  here 
before  mentioned.] 

{[lo*  If  a  man  fays  to  a  do£bor  of  phyfic,  thou  art  a  qua  A' 
JahoTf  an  adion  npon  the  cafe  lies  \  ior  it  is  well  known  what 
is  intended  thereby,  and  it  is  a  great  difgrace  to  him.  Mich* 
t  Can  between  Allen  and  Eaton  adjudjged,  this  being  mored 
in  arreft  of  judgment,  where  the  plaintiflTMras  phyfician  to  die 
king  ;  and  the  defendant  faid,  he  is  not  the  iin^s  fl^cian  but  m 
fuackfalver.l 


fi  !•  If  a  man  fays  to  a  dodor  of  phyfic,  thou  art  a  drunlen  Cm.  €• 
^^ig^  and  on  afs :  tbou  never  waft  a  fcholar^  thou  art  not  worthy  to  ^^^^'  ^* 
fpeak  to  afcholar  ;  this  I  will  prove  andjuftjfj*  A£lion  lies  for  thefe  Hishkj,  * 
words,  mottgh  there  was  no  difcotfrfe  0/  his  profelCon  before;  aiia'Tytber« 
for  he  cannot  be  a  good  phyfician  if  he  be  not  a  fcholar  in  other  ^j^JJ'i 
matters.  Mich.  8  Car.  B.  R.  between  Cawprt  and  Chicxlt,  firft  was  of 
this  being  moved  in  arreft  of  judgment.  And  after  Trin.  9  Car.  op»n'Mw  tfw 
judgment  was  given  per  curiam  for  the  plaintiff.]  ^rttaiSZ 

aUe,   but  he  wo4|  advife^   and  afterwards  Trio.  9  Car.  it  WM  a^fiidged  /bv  the  plaintiff.—* 
^  Godb.  441.  pi.  509.  Cawdry  t.  Tetley,  S.  C.  held  a^onable  by  Crooke  and  Jones  J. 

£12.  If  a  man  fays  of  a  Apfkox  of  phyfic,  he  is  an  emperic  and 
mountebank,  and  a  bafe  fellow,  adion  lies,  without  any  averment 
of  the  fignification  of  the  words ;  for  thefe  are  terms  of  difgrace 
well  known,  and  in  difgrace  <>f  his  profeffioft.  |^afch.  1 2  Car. 
B.  R.  between  Dr.  Coddart  and  Haselfoot  adjudged,  this 
being  mored  in  arreft.     Intratur  Trin.  1 1  Car.] 

[13.  If  A.  having  communication  with  B.  about  his  attameyt  See  pi.  5. 
fays  to  him,  ymr  attorney  is  a  bribing  knave,  and  hath  taken  20  /.  ^^  ^J^^ 
^  you  to  cozen  me,  an  a£lion  lies  for  the  attorney,  becaufe  this  th«ik 
llifgraces  him  in  his  profeflion ;    for  it  is  a  fcandal  to  him  to  give 

?iy  bribe  to  any.    Pafch.  12  Jac.  B.  Trin.  12  Jac.  B.  between 
ARDLET  AND  Elle-tt,  pcr  curiam  adjudged.3 
.   f  14.  If  a  man  foys  to  an  utter  barrifter,  thou  art  no  lawyer,  ^'*"*** 
^u  canfi  mil  mi*  «  leoff,  thon  haft  that  degree  without  dc/ert  /   they  ^fi^Jj^j^ 
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#  UtgmsHp '  arefooh  that  eome  to  thit  fir  law.    Adlion  lies-   Mich.  13  JaC,  BJ 

aconnjtlkr       1^^^^^^  BaNKS  AHD  ALLEN.I 

JW  /»  the  prof, Jfm,  Adjudged  a^onable.  Poph.  107.  per  Jones  J.  Trin.  1  Ctr.  B«R.  Cary^  cafe, 

*t  452  1  F^5*  ^^  '^^^  ^7^  ^  ^^  attorney,  thu  art  a  common  barretorj 
Cro.  c.  J  Judasj  and  a  promoter^  adion  lies  for  thefc  words  \  for  to  be  a 
Taylor  v/'  common  barrctor  Is  a  great  difgrace  to  an  attorney.  Trin.  6 
s^kcy/  Car.  *  B.  R.  between  Starky  akd  Taylor  adjudged,  in  a 
S.  c.  it  was  ^rit  of  error,  and  the  firft  judcmcnt  given  in  B.  per  curiam 
there  was  n«  affirmed.] 

colloquium  of  the  phintiti'  at  tttemey*  %Bt  aft  the  court  conrcSted  the  a£UoA  wdl  lies,  anA  words 
tie  to  he  conttrued  fccuiKlum  conditiooem  ^rfonarum  of  whom  they  ate  fpoken.  Whcsenpoii 
tba  judjtmrni  was  aftirmcd.  ■■■Hutt.  ,104.  Trw.  5  Car.  S.  C.  and  the  Ch.  J.  feemed  to  be  of 
opinion  thnt  the  word>  are  ro  more  thas  if  he  hid  faid,  that  he  was  a  common  brabler  or  quantikr| 
llut  it  was  aftcxwards  Arongly  urged  by  ferjcant  Hitcham  that  the  words  are  adioiuble;  [and  I  do  aet 
«>bfcrve  thst  any  thijic  mote  was  fpokcsi  by  the  court,  the  relt  of  the  report  feeming  to  be  only  the 
argument  of  t«!c  feijcint*]  Het.  ;39t  S.  €•  Richardlon  doubted,  and  qucfttoned  whether  the 

wordj»  fiiould  have  relation  tO  him  as  attirney,  but  Hutton  and  Harvey  thought  the  vnrds  as  well 
applicable  to  his  profciiofi  at  if  it  had  been  found  that  there  was  a  coMoqoiotn  of  him  as  aitoraey,  it 
W'iug  i4id  that  he  was  fuch,  and  that  he  Hved  by  that  fnofeflfioo,  and  that  the  defendant  aaUdouily  to 
hinder  him  in  his  profeiTion  fpoke  thofe  words.  Adjoinuur.— — Ibid.  143.  S.  C.  adjudi;cd  for  th^ 
pU'intiiF. 

Tcu  ba'ue  fJmid  tbi  Jviat  vfUb^r  tFtutf  was  iald  by  tlutton  and  Sanrey,  and  agraed  by  Rk^wdibis 
t^  be  a^tJQiubie  without  doubt.     Het*  141*  in  the  ca&  of  Starkey  ▼.  Taylor. 

r*  ^^  "I  fi^.  In  an  a£lxon  upon  the  cafe  for  words,  if  the  plaintiff 
J?oi.  55.  declares  that  he  is  an  utter  barrifter  of  the  Middle-Temple,  and 
^^^  jT  ~*  a  praftifer  of  the  common  law  for  feveral  years,  and  the  dc- 
^S2.  pKii.  fendant  of  purpofe  to  defame  him,  malicioufly  faid  of  him  to 
^^^^  ^»  J.  S.  his  fatfier-in-law, .  did  Mr.  Pearce,  the  plaintiff,  many 
iJ'/'d'^r  ^^^^  daughter?  to  which  J.  S.  faid,' yes;  to  which  the  dc^ 
the  pbintiflT.  fendant  replied,  he  is  a  dunccy^and  will  get  tiothing  by  the  law  ;  to 
'^'^-Hi  h  a  which  J.  S.  anfwered,  other  men  have  a  fetter  opinion  of  him  ^ 
nr^nJ^as  ^^  which  the  defendant  replied,  he  Hvas  never  accounted  otherwife 
as  much  law  in  the  houfe.  The  a£tion  lies  upon  this  declaration ;  for  a  man 
asajacka-  ni^y  \y^  hcary,  and  not  fo  ready  as  others  arc,  and  yet  a  good 
fookcnora  lawyer.  But  here,  it  appears,  upon  the  whole  noatter,  that  it 
aMinfziior  at  was  fpoke  malicioufly,  and  he  faid  that  he  would  not  get  any 
^f  wid  thing  by  the  law,  which  difgraced  him  in  his  profefRon.  Mich. 
J.  s!  orhis  '^  ^^^*  ^*  ^«  between  Peares  and  Jones  adjudged,  this  being 
Bianora,  was  moTed  in  arrcft  of  judgment,  after  a  verdi£l  for  the  plamtiSl 
adjudged  ac.  titratur  xo  Can  Rot.  41 1.] 

tiooabJcy  the  ^       -■ 

words  being  fcandalous,  and  touching  hkn  m  hit  prol^ffioa^  Cro.  E.  341.  j^,  9.  Midi.  36  St  3f 
£li2.  B»  R.  Halmer  v.  Bowyer.  ■  Goldih.  116.  pU  17.  S.  C.  adjudged  for  the  plaintiff.-*-^ 
Ow.  17.  Palmer's  cafe,  S.  C.  but  there  the  words  are,  Imarvtl  you  will  have  fvcb  a  ^hryftlhttf 
for  your  fieivard  \  for  be  bafb  as  mucb  law  as  a  jackanapes.  The  plaintiff  fliewed,  that  oy  reaibn  of 
fuch  words  he  was  difplaced  of  hia  office.  Judgment  for  the  plaintiff.  But  if  he  had  (aid,  that  ht 
had  no  tmre  Iwm  than  J»  S,  it  is  not  actionable,  though  J.  S«  be  no  lawyer— -S.  C.  cited  Mo* 

40f«  pi.  553*   as  adjudged  actionable. Win.  4^  b.  C.   cited  by  Hobart  Ch.  J.  as  ad/aJged 

action abia.— ^-8.  C«  cited  at  aCtionabk.  Godb.  411.  pi.  ^oa.  but  that  m  a&ion  would  aoC 
have  laid,  if  he  had  faid  no  mare  w':t  than,  &c.— — Mar.  59.  pJu  93.  S.  P.  cited  by  Berkley  aa 
adjudged  not  aCtionablej  but  if  he  had  faid,  that  ha  hath  no  more  law  than  a  monkey,  the  worda 
wuuld  be  actionable* 

Cm.  C.  £i--,  Tf  a  rnan  fiys  of  a  counfellor  of  law  in  the  north,  ficu 

pjr'd  vi  "*  ^^^  ^  daffa-dcwn-difly^  an  aftioii  lies,  wkb  an  avtwnent  that  the 

wcfds 
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^^ords  JigHify  that  he  is  an  amhdexter.  Mich.  lo  Car.  B.  R.  Johns,  s.c. 
in  Peake's  cafe,  faid  to  have  been  adjudged  in  fcaccarlo^  ?ind  ^^^^'^f *  . 
agreed  per  curiam.]  pear. 

S.  p.  cited 

By  Taofield  J.  to  have  been  adjudged  in  Prefton's  cafe,  Noy  98. S.  P.  cifrd  by  Klchardfon,  Hcc. 

117.  as  adjudged  a£lionable,  becaofc  iht  word  being  fpoken  in  the  nortti.  It  fignifics  there  an  am- 

bodextar. "Dai.  97*  in  pi.  %f>  citea  Neverel'i  cafe,  S.  P>  S«  P.  in  «  nota  of  thft 

reporter.     Mo.  409.  in  pi.  553.  ■     ■     S.  P.  cited  as  adjudged  afttonable.     Cart.  ai4.       . 

Thou  art  am  amiodeycffr,  being  fpoke  of  an  actoraey,  vna  adjudged  edionable,  becaufe  tt  flandetf 
him  in  hla  prafeffion,  an#^s  at  if' he  lud  iaid  thjrt  he  waa  colrupt  in  hte  oiice*  Godb.  Z14.  p]»  3Q%« 
]VIich.  jx  Jac.  C.  B.  Anon. 

B.  U  a  g9od  attorney^  hut  that  be  vilf  flay  on  hihjidii.  Is  aAionablc.  Brewnl.  5.Pafcfa«  13  Jac* 
Brown  ▼.  Hook. 


Ton  are  a  ptdtrj  ^avy»f  mit/fet^  play  m  hub  ikands^  being  fpeke  of  a  cewttfidtor^  ipere  held  aot 
a£Uonablej  but  there  being  other  wonls  added,  via.  be  it  a  firtberer  mU  mabitamer  effelomeu  tam 
adjoaabk,  though  it  was  inHfted  he  was  no  juftice  of  peace  nor  public  officer*  Cro*  J*  m?^  ft68»  pi« 
30.  Mich.  %  Jac.  Kich  ▼.  Holt. 

C  453  3  * 

[i8*  If  a  man  fays  to  an  attorney,  thou  fayeft  thou  art  m^^  2  Browni. 
turney^  but  J  think  thou  art  bid  an  attorneys  clerk  i    and  if  thou  iff  » 53*  Trot. 
/  wll  have  thee  picked  over  the  bar  next  term.     No  a£^ion  Ue»  for  5!*c!  h 
thefe  words,  becaufe  it  is  uncertain  whether  he  intends  that  he  ic«nt  the 
himfclf  will  pick  him  over,  or  the  court.    Pafch.  7  Jac«  B.  ^^^ds  am 
Tootman's  cafe  adjudged.]  abte*-!**' 

Is  M,  yeur  attorney  f  be  is  tbt  fteiijbefl  Mod  fmfH^  ettymey  tvwaris  the  law^  and  if  he  deet  aMt 
•vertbrcw  your  caufi  J  will  give  you  my  tan  \    be  ii  a  fcol  and  an  aje,     Thefe  words  are  adlionable^ 
being  fpoke  of  an  attorney  $  for  it  is  a  great  flander,  and  touches  him  in  his  place.     And  he  had  j«dg*. 
VKnty  though  the  court  upon  the  6r(l  motion  conceived  the  words  not  actionable.— —Cro.  £•  589^ 
pi.  25.  Mich.  39  it  40  £lis.  fi.  R.  Martyn  v.  Burlioga.  ■■  Goldib.  128.  pi.  21.  S.  C.  ac- 

cordingly, and  aidjudfed  for  the  plaintiff.     Aiid  Popham  faid,  that  to  lay  an  attocoey  will  evertbrew 
hh  ctunft  caufey  is  an  adtionabie  ilander.        * 

£19.  If  a  man  fays  to  an  attorney,  that  he  is  a  common  wain-  Saying  of  an 

,tainer  offuits^  no  a6kioa  upon  the  cafe  lies,  becaufe  it  is  not  any  JhaTf^i  a 

difcrediti  for  it  is  his  profeflion  to  maintain  fuits.    Hill*  14  Jac.  cemmenfiir^ 

B.  between  Boxb  and  \  C""  "^  ^, 

fkitSy  and  a 
J^fhrbtr  cf  the  feace^  ai^  fi  a  me^er  ofuegnf  eBianij  witbont  doubt  if  t^Uonable.     Said  by  counfel.  * 
Arg.     Hcc.  140.  Tffin.  5  Car.  C.  B. 

Hejtti  people  together  by  tte  ears,  and  tvejhall  batte  bim  inSBed  for  a  eomman  barretv^  The  woidf 
b^ng  fpoke  of  an  attorney,  are  actionable,  notwith (landing  Bon  and  Bamaby's  cafe.  And  judgment 
im  Che  pUintlff.     Ctrt.  214.  Pafch.  22  Car^  2.  C.  B.  Annlfon  t.  BJofield. 

[20.  If  a  man  fays  to  an  attorney,  that  he  is  a  common  eham^  Setfupra, 
ferur,  a£tion  upon  the  cafe  lies ;    for  this  is  to  have  part  of  the.  ^ 
thing  in  demand  pending  the  writ,  which  is  not  lawful  for  an 
attorney  to  do,  and  fo  a  difgrace  to  his  profeflion.    HilL  14  Jac. 
Bw  between  Boxs  and  adjudged.] 

[21.  If  a  man  fays  of  an  attorney,  that  he  has  the  falling  fuknefiy  Noy.  fxr#  - 
an  a£lion  lies,  becaufe  this  difables  him  in  bis  profefTionj  for  by  ?*^  ^' 
reaibn  thereof  he  cannot  follow  the  duty  of  his  profeflion.     HilL  s.  C.  but 
4  Jac.  in  f  Taylor  and  Perr's  cafe  held.]  s.  P.  do«i 

not  appear. 
■   I        Cro.  J.  144.  S«  C.  bst  S.  P*  does  not  appear. .  f  See  (F).  a)  pl.4.  S.  C»  but  not  exadly 

S.  P. 

[22.  If  a  man  fays  to  a  counfcllor,  thou  a  barrejler  ?   thou  a  ^^* 
hetrnier?    thou   called  to  the  barP   thou  wert  fut  from  the  bar.  ^^l 
A£lion  upon  the  cafe  lies,  though  the  words  are  not  certain ;  PtxsTON*e 
nor  is  it  iaid  Uiat  he  is  a  ^nunon  barretpr  in  his  profefSon.   Pafch.  ?(«» •V 

8jac.  J""^*^ 
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Ae  piMnfiff;  3  Jac«  m  tBe  exchequer-chamber  adjudged*  See  die  fkme  ezfe 
'm  «^^"^  among  the  Repwu  de  Path.  8  Jac.  B»  between  Bestlst  axq 

i|       DlSON.J 
*cp»  71. 

Dtfon  ▼•  Bef!ney  S.  C.  and  with  thefe  further  words,  vis.  and  tbea  isr^  f>tvj  tljjilf  thtrt'%  tb^  fi^^ 
ike  le%uf  tk9u  baft  as  much  wit  ^  a  davf^  /djudged  'm  B*  K.*  tor  the  plaintilfy  maia&ftmed  4 
cnor  U  ti^c  uch^cf- chamber* 

See  fii^3,  ^23.  If  a  man  fays  to  J.  fi.  an  attorney,  he  u  an  extoriMir^ 

IrirfccBota  ^''^  ^^*  ^'  ^^^^  ^^  ^^^^  ^'  ^^^  cczentd  him  in  a  tiil  ^  loL  an 

imu.  a'dion  lies  for  thefe  words ;    for  it  is  againft  the  oath  of  an  at« 

torner  to  commit  a  falfity*    Hill.  40  £liz.  B<betveen  Stanlet 

anpBoswell,  adjudged.) 

See  fv.^  a)        [24.  If  a  man  lays  to  a  common  fmith,  thou  art  a  rogue^  ahia 

f^  H-  tozemng  rogta,  and  in  one  tire  of  m^eeh  which  thou  didjl  find  A 

y.  &m  thou  did/t  cozen  him  ef  a  noblcy  no  adion  Hc$   for  thcfe 

words;    for  it  may  be  intended  (and  the  words  in  tkemfelipcs 

import  that  they  intended)  that  he  had  cozened  J.  &  in  the 

pnce  only,  and  not  in  die  ill  making  of  the  wheels ;   and  €or 

r  454  ]  ^^V^%  ^  ^^^^  ^^"^  ^^  txwit  who  fell  *  thiiigs  that  they  coacn 
y  ->^^  .,  in  the  price  is  no  difgrace,  for  every  trader  cozens  in  the  price 
•  f  ©u.  56*  when  he  fells  for  more  than  the  thing  is  worthy  and  here  it  » 
^  w  not  faid  that  the  fmith  tnade  this  tire  of  wheels,  and  if  he  did 
not  make  it,  it  can  be  no  difgrace  of  his  trade*  Pa£cb*  i<$  JaG» 
B.  between  Ticknell  and  Snelling,  per  cun} 
ropK  ij9r  [25*  If  a  man  fays  to  an  utter  barrifter,  who  is  a  tawn-detfc 
*•  ^' *?•**  ^f  *he  town,  and  a  fteward  of  the  town-court,  thou  art  a»  pre* 
J!^^.,  cifion  inti^ey  ^  puritan  hrtme,  a  bribing  knave^  a  haggage  kmve^ 
caie,  and  a  dijfembling  inavty  a  corrupt  hnavey  and  1  nuiH  prove  it,  is^c*  and 
Ch^'Td  '*^''  *^  ^^*  carried  thjfelfat  thou  mghtefty  and  I  ^uiff  make  thee 
that  il  the  ^^^""^  '^^'  ^^  ^^  vfTottged  me  in  the  court  ^^fljmouth  (where  he  wa% 
wonUhcfiJts  before  and  at  the  time  of  the  fpcaking,  town«clerk*and  ftewaid* 
^e  wordi*  j^g  ^^  2:^tTZ  in  the  declaration),  and  thou  hafi  nOt  performed  thf 
iltfw)  are  2^^  according  to  lonv  ;  a^ion  lies  for  thefe  words,  for  it  appeals 
idle,  hut  "by  the  laft  words  that  he  was  corrupt  in  regard  of  his  mifil^ 
thcfe  word!  meanor  in  his  court  and  office.  Pafch.  16  Jac.  B.  R.  between 
S^hUoffice^  FowELL  AND  CowE  adjudged,  this  being  moved  in  ancft  of 
/or  it  has     judgment.} 

feftrence  to 

that,  afid  therefore  Is  »d)ionab1e;  and  judgment  waa  given  according ty.  ■■  ■  2  Rol.  Rep.  ij* 
PoweU  T.  Cole  S.  C.  it  was  oI)ie<fb*d  that  it  is  not  (hewn  that  there  was  any  coUo^iuum  between  the 
defendant  and  the  party  thai  the  word<>  were  fpoke  of  the  offices  which  the  pUintifT  had,  or  of  bis  exercUs 
•f  chtnsy  and  fo  k  is  ab  if  fpoJi^  of  a  private  perlbn.  Sed  nou  ^UocAtur,  but  judiKi&eiit  was  g|«tti  ftor 
the  phifttiff. 

^^  f  a6.  If  there  be  a  matter  depending  in  chancery  between  A, 

STi^s.^c*.  '"^  ®'  *"^  thereupon  a  commiflion  is  direfled  to  G.  M.  who  is 
wU  WiU  '  a  luftice  of  peace,  and  others  to  examine  witnefles  tlierein,  and 
iansj.hdd  ^Ifo  to  hear  and  determine  the  fame  caufc,  and  G.  M.  and  the 
bm  aa^ft.  others  a£l  in  the  execution  of  this  commiiEon,  and  afterwards 
Ale,  but  the  A.  fays  of  G.  M.  Sir  G.  Moore  (which  was  his  naxfie  at  iaqge) 
other  4.  e  ,j  ^  corrupt  ma»^  and  hath  taken  bribes  of  B*  innuendo^  bribes  for 
iud -ment"  fovour  to  he  done  to  B.  in  the  execution  of  thi^  etflnmijfion  s  and  a| 
ii»r'*che        another  time  he  fays^  B.  hath  fit  Sir  G.  Moore  on  borfib^t  vith 
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$httff  totenky  to  difraud  ^fuiiy  and  g09d  conjtiemci^    HiOixgli  it  flaSntSC^ 
docb  not  appear  chat  the  commllfion  was  rdurned,  ytt  it  is  alleged  ^^'^*  ^^* 
that  he  dealt  in  the  execution  thereof  in  which  he  might  zQt  cor*  ^  FoIm 
TupdjTf  and  though  he  was  not  any  judge  nofr  officer  fworn  iji  this  wA  W4- 
conuniflionj  but  clefted  by  one  party^  and  (o  might  be  partial  to  *?!?jij^ 
this  puty,  and  take  a  reward  for  his  pains>  vet  the  a£tion  upon  the  not  aaio** 
cafe  lies  for  thefe  words^  inafmuch  as  by  tliis  commiffioa  of  oyer  Ale,  ^t  da 
and  terminer  the  king  intrufts  him,  corrupt  dealing  therein,  and  ^Jjjj,^  ^ 
in  the  examination  of  witnefles,  as  in  takii)g  of  bribes^  is  punilli-  jvdgiMt 
til>le.    Pafch.  3  Jac,  B.  R.  between  Sir  Gcorcc  Moorb  amo  ^or  the 
FoRSTGR,  adjudged.]  ia»«tiflr^ 

5a  ftying  to  an  arkkrattr  4>y  him  that  <\idSt  Krin,  t^it  be  b^  taken  lAhet  tf  tht  ^htr  fd^ty^  J9  thai 
hi  u  falUn  frtm  htarh£  amy  fting  of  bb  jtdt^  is  a  AaiHler  puniAa^le  \  for  kyy  the  common  law  rudi 
corruption  in  nacten  of  reference  may  be  puninwd  by  Indidmcnt.  By  i'bipiMiif  Gftwdy  aa4  Y«i«er<» 
ioa*     Ydv»  6i«  Palch.  3  Jac.  B.  R«  in  cal«of  Moor  v.  Foilcr* 

f  27.  If  a  man  fays  of  a  jaftice  of  peace,  he  was  the  tnu  patrm  See  <D.  4 
«/*  advottfcn  of  S.  tut  he  hath  loft  that  patronage  and  prefentat'wn  by  5iii*Ac^ 
melng  s  Jtmonift  and  recufant^  hoth  tohivi  I  nvill  prove  him  to  be^  yet  notes  dtes^ 
no  a£kion  lies  for  thefe  wordsy  for  though  the  recufancy^  which  is 
the  cnoft  material  wordj  be  a  good  caufe  to  depofe  him  from  his 
office,  yet  this  does  not  touch  him  in  the  male-«dminiftration  of 
ius  office,  nor  in  his  oath  nor  allegiance,  and  it  is  /r^/  ui'tam  vohat 
recufani  be  intends^  for  perhaps  he  intends  a  recufant  according  to 
i.Eliz.  Tria.  z6Jac  B.  R.  between  Sir  John  T^sborrough 
fdaintiff,  amo  adjudged.]  [  4^^  1 

[2&.  If  a  man  fays  of  a  fteward  of  a  court  baron  and  leet,  he  See  (v.  a) 
tath  put  a  prefentment  into  the  jiiry^s  verdi^  agaithft  tm  of  3/.  4^/.  P^'7*  ^^ 
for  fuutg  of  P.  W.  out  of  the  court  a^ntrary  to  a  pain,  without  the 
£onfent  of  the  jury,  a£lion  lies  for  thefe  words  \  for  this  deceit  dif- 
graces  h:«a  in  his  profeflion*    Mich«  4  Jac  B.  R«  between  C^RR 
4iMD  Read,  per  curiam  prxter  Popbam*] 

£29.  If  a  man  fays  of  a  juftice  of  peace  and  judge  of  the  court  j.  tUnWa^ 
of  the  marches  of  Wales,  he  is  a  blood-fucler,  and  feeketh  after  blood,  man,  ^^^ 
f  if  a  man  will  give  him  a  couple  of  capons,  or  half  a  fcore  of  wea»  f**-^— > 
thers,  he  will  *  take  them,  yet  no  a^ion  lies,  becauCe  the  words  .*  ^1^^** 
cannot  have  any  ill  fenfe.  Mich.  37  &  38  Eliz.  B.  R.  between  j^Jj.^*.^ 
Sir  Chexstophrr  Hilliaro  and  Constable,  adjudged.]  pL574.s.'o, 

adJMllgednoC 
aQionabte ;  l>eetuie  a  man  may  thiril  after  bbod  In  cafe  of  juftice.— —Cro.  E.  306.  pi.  5.  S.  C^  . 
But  if  any  man  wit ^ve  him  a  hribty  as  fljcrp,  ^c,  the  courr  was  of  opinion  chat  the  ia^  words  i^t 
^1119 found,  no  aAion  lay  for  the  iirft ;  for  it  cannot  be  intended  what  blood  be  iUcked,  and  by  advice 
Af  t£e^ereaMr  {art  of  the  jufticea  of  England,  It  was  adjudsed  for  the  defendant.  1  ■  Ibkl*  433. 
fi*  41*  Mich.  37  Sc  38  £lia.  B.  R*  S.  C.  and  as  to  the  vforda,  h^'  is  a  blo'^d-fuckcr  and  freketb  otkirt 
SUtdf  G«wdf  and  Fenner  held  thofc  words  not  a^ionabic  ;  but  Popham  and  Clench  e  contra.  Bvc 
tkUbeing  moved  at  Serjeann  Inn,  befoi-e  4U  the  ju(^l.  et  of  England  there  airembled,  the  greater  part  of 
them  n;fViJ«cd  that  the  adion  lay  aot,  and  jud^nent  wai  eoficred  (with  confent  of  Popham  40d  CicDch) 
ite  the  defeiidaac 

[30.  If  a  man  fays  to  a  juftice  of  peace,  thouarf'a  blood  fucker^  S.  P.  held  ^ 
end  art  not  worthy  to  lii/e  in  a  comtmnwealth,  the  child  not  born  will  jccordicgijfj^ 
atrfetbee,  no  aftion  lies  for  thefe  wordi.     Mich.  38  &  39  Eliz.  ThVmm^£l- 
B.  R.  between  Pinchback  and  Warwick,  a^'udged  upona  fpe-  ih^mp^ 
cial  vcrdia  cites  Mich.  37  &  38  Eliz.  B.  R.]  "Z'ltl^ 

Che  very  iiioe,  k  koau  to  be  S.  C— a  M«4. 163.  S.  C.  deed  HiU.  aS  &  %^  Car.  s.  C  B.  bf 

Atkir.t   ^^ 
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Atkini  J.  In  Mfc  of  Tpwnfrod  ▼.  Hughi,  that  the  words  were  not  held  adianabley  becaole  thfy  na« 

ther  relate  to  his  oi^cv&oi^  Az  any  crime  upoa  him* 

%.  P.  per         ^31.  If  a  man  indifts  a  JuJ}ice  of  peace  for  a  common  barrctor, 

•bitw?Hobv  ^^^  ^^  upon  this  is  found  not  guilty,  and  afterwards  the  indiclor 

140.pl. 1 91.  calls  the  faid  jufticc,  common  harretory  action  upon  the  cafe  lies 

Hill.  14  againft  him;  occaufc  this  difcrcdits  him  in  his  offices.  Pafcb.  38 

ofThotntofi  ^^^z.  B.  R.  between  Poole  and  Benbricke,  adjudged«J 

iad  Jebfon.^^o  if  the  words  had  been  fpoken  of  a  public  offUer^  or  an  attcmcj  or  the  Rke,  Hr>b.  140, 
per  cur.  in  cafe  of  Thornton  t.  JcbtoDy  ohitor.— — See  ^U.  a)  pi.  3.  S.  C— Sec  (H.  aj  pi.  7. 
«9— See  fupra,  pU  15. 

M0.695.pl.  ^'^2.  If  a  man  fays  of  a  jufticc  of  peace,  he  bath  taken  money 
2y  name  of  of  a  thief  that  was  brought  before  him  for  Jicalhig  of  fheepy  to  dt-^ 
Marxter  trver  him  and  keep  him  from  the  gaol;  aaion  upon  tlie  cafe  lies  for 
T.CoTToN,  ^{^  words.    Trin.  38  Eliz.  B.  R.  Cottom's  cafe  adjudged  J 

adjudged  m  **  ^      w       - 

£•  R.  and  judgment  affirmed  in  the  exchequer- chamber* 

* 

M0.T4T.pl.        1^33.  If  a  man  fays  of  a  jufticc  of  peace,  he  is  a  corrupt  man^ 

^^mz"^^'  ^^  "  ^  vermin  in  the  comimniuealth^  isfr,  adion  upon  the  cafe  lies. 

Broughton's  Mich.  42  &  43  Eliz..B.  R.  between  the  Bilhop  of  Coventry  and 

ci^t,  beisM  Litchfield  and  Wortly  dubitatur.] 

vermin  in  the 

commoKivealtb^  a  f*xljc  and  corrupt  man,  an  hpecrite  in  fbe  cburch  cf  GoS,  a  A'.ffcmhler  \  ht  hath  nf'd 
m^iny  cirrupt  fira^icei  to  vt«rk  bh  toili  \  be  procured  my  rrgi^cr  to  be  indited  of  exturtton  5  ke  vftiifff 
ard  ivlIfuUy  bath  boulfired  up  one  G-  aUicd  wafiy  ropfi*ic-d  cf  many  "^'ei.ces,  ard  knoufivg  btn  t9  kn  en 
evil  if:an,  muintainetb  bim  againji  me,  nviib^ut  Innv,  rmjcienci,  or  }  c^.,fty,     Tijefc  words  wtrc  \%rj:f  In  a 
lctL;:r  of  the  plaintiff,  a  jufticc  of  peace,  by  the  biihop  of  L.  and  C.   to  the  carl  "^f  LeiceUcr.     Ali  the 
court  iieU  tlic  words  actionable,  though  wrote  in  a  ieticr  to  a  ftrangir  j  othciwifc  if  in  a  Icuer  [o  the 
party  himrclf  j  and  though  fome  of  the  words  arc  not  atlionable,  yet  the  damages  were  wzli  g:TtM, 
■      '        —And.  119.  pi.  168.  5k>ughton*s  cafe,  S.  C,  all  the  court  l»cld  that  fomc  of  thcvmrJs  were 
not  aftlonablc  by  themfclves,  yet  fome  held  that  all  of  them  together  would  bear  an  a<^ion,  fcvcrai  oi  ^ 
them  touching  him  *  as  a  jufticc  of  peace,  in  doing  things  corruptly  and  lnjurli)\ifly.     And  after^varUj 
upon  a  conference  with  all  the  juftices  met  at  ^e'jcant's-Inn,  ail  '^ot^^ept  2)  agreed  the  atViin  Ijjr  1^* 
the  rcafon  before,  and  that  judgment  ought  to  be  given,  notwithltancJing  fomc  of  the  wcrd-  divided 
are  not  adlicnable,  and  notwithilanding  the  damages  were  tjxcd  generally.— —S.  C.  cited  Cro.  £. 
192.  pi.  5.  as  adjudged  adionabie  upon  the  words  (he  is  a  vermin  in  the  commonwealth,  ,anU  a  cor- 
tljpt  nun.)  « 

7>«r/  deahfifsrruptlyy  being  fpoke  of  a  jufticc  of  peace,  aftion  Uci ;  per  Andcrfon.     Cro,  E.  SjS. 
in  pl«  18.  Mich.  36  &  37  Eljz.  C.  B. 

Cro. J.  30S.  [3^,  If  at  a  quartcr-feflions  J.  S.  makes  information  upon  oadi 
adjudVfd  for  ^g'^^"*^  J'  ^-  ^f  a  mifdemcanour,  whereupon  the  juftices  bindiiim 
the  pnm-     to  his  good  behaviour,  and  after  J.  D.   lays  to  one  of  the  faid 

tift,  bccjufe  juftices,  by  your  means  I  had  ivronz  at  the  fclTior.s.  and  there  7?:/ 
it  Coached  r  j  c>f    'o  r  1  r-   ?  -    n  1       /-j 

him  in  his     '^^'V'"  ./ •   ^-  ^0  Jivear  that  ivhich  ivas  untme  agavijt  7/;f,  tiie  laiu 

piacc,  in  juftice  flrall  have  an  aftion  upon  the  cafe  againft  him  for  thcle 

chirging  words,  bccaufc  a  juftice  ought  not  to  procure  any  man  to  make  a 

cnrin'^s;  one'  ^'^^^^  oath,  and  fo  it  is  againft  his  oHice.     Mich,  i  o  Jac.  B,  betv/cea 

to  take  a  Sir  Walter  Chetwin  AND  Meeson,  adjud^jcd.  1 

falft:  oarh  ^       j      o       J  . 

bctjrc  himffjf.— — — Vclr.  ajo.  S.  C.  adjudged  accordingly. 

Cifc,  A::,   for  thc(e  words  fpoken  of  a  juftice  of  pcjc^,   h^  mal.ci  utt-  cf  tie  i-ug'z  cctrjniJJ^av  fi  vif>.ry 
ptc  ou:  cf  my  fun,  and  held  adtionablc.     5  Mod.  71.  Mich,  i  Tac.  2.  B.  R«  Newton  v«  Stul>b'». 

Pi!rn.  C7.  [^3  J,  If  a  man  fays  of  a  commifTioner  upon  a  commifTion  rc- 
juJr>*dfor  ^ur^cd  by  him  into  chancery,  he  hath  put  out  fome  depofttions  that 
ih.-  piam.      luerc  taken,  and  added  others  that  ivere  mt^  adllon  lies  9  for  this  dif- 

grac«J 
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graces  him  mhis  reputation  fo-as  not  to  be  a  €ommiffiofter  agsiin,  tiff--— r 
and  fubjeas  him  to  a  fine  in  the  ftar-chamber.  Hill.  17  Jac.  ^^j^.^s.^r 
S.  R.  between  Sir  Nioholas  Parker  and  XA&Ge,  per  cu-  fays  the  opi- 
riam.  1  "'«  °^  *^ 

''  COMrt  WW 

that  the  a£tion  lies ;  but  judgmenC  ww  arrdled,  becaufe  tht  defemSant  [v^ho  wM  a  miftlileri  as  Ptiinu 
6S.  fays]  oflvred  to  make  public  fnbniinit)n  to  the  plaintift'  at  tbt;  aliiiies. 

Where  the  plaintiff  wat  a  coipmiflioncr  of  the  exchequer  to  tajce  examiaiitidas  of  wltfiefles,  the  it* 
fendant  ^dof  him^  be  hath  returmd  'wifnrjps  that  nier  nvfrt  exaw'wfJ,  it  was  adjudged  aAionable* 
Palm.  67.  Arg.  cites  31  £lis.  Thoroughgood  v.  Fifli."  ■  Cf,  £.  613.  pi*  17.  Micii.  40  &  41 
£jjz.  B.  R.  Fi/h  v«  Thorowgood,  S.  C.  thgt  he  Imtb  rtturne^,  as  fife  dep-fjuivm  of  wrnej^t  into  tlik 
exchequer,  the  examlnntion  i>f  prrfoas  nvbo  vmer  ivnt  J'Vforn  \  and  rrfoiveil  to  be  a^jonable,  and  judg« 

ment  for  the  phintifif. S.  C.  cited  Palm.  67.  Arg.  as  adjudged  s^ionable. -.«**.$.    C«.  ciBei 

a  RoU.  Rep*  153*  Arg.  but  Haughtcn  J.  faid  he  bdieved  the  cafe  wis  ifiot  (b  adjudged. ' 

[36.  If'there  be  a  difcourfc  between  C.  and  D.  of  M.  F.  and  Ck>.j.  5574 
C  fays  to  B.  [D.]  Mr.  Deceiver  hath  dicewed and  cffzenei  the  king^  ^^l^h  ^ 
and  1  have  kim  in  qtiejlim  for  ity  and  I  dmibt  net  hut  U  prove  i$  c.  B.  and* 
agaif)ft  him^  M.  F.  ihall  have  an  aftion^  averring  that  he  was  the  i«^sn«pt 
king's  receiver  of  the  court  of  wards,  and  that  the  words  were  ^^  ^J  ^ 
fpoken  of  him ;  for  it  appears  by  the  nick-name  given  to  him>  couit  held 
fcilicet.  Deceiver^  that  he  intends  the  deceit  to  have  been  in  his  ^^^  **  « 
office  of  receiver,  and  by  the  other  words  alfo.    Hill.  17  Jac.  wUhoTt^^ny 
B.  R.  between  Sir  Miles  Fleetwood  and  Auditor  .Curl,  ad-  innuendo- 
judged  in  a  writ  of  error  upon  a  judgment'  in  B,  where  it  wa$  ^*^JJ'  ^9- 
io  adjudged  alfo  per  curiam.     Seethe  cale  adjudged  Trin*  17  jjagmcnt^  ' 

^aC.  B.J  ..  affirmed. 

And  Dodc- 
ifdge  J.  faid  that  if  the  defendant  had  faid  to  the  auditor,  Mr,  Trauiitwr^  loftead  of  Mf.  Juditttp 
an  action  would  well  He.— »»  Roll.  Rep.  148.  Curie  t«  Fleetwood,  S.  C.  and  judgment  afHrjned* 
— ^ — Hob.  167.  pi.  35i#  Hill.  16  Jac.  S.  C.  adjudged  in  C.  B.  *        ■     Codb.  341.  in  pi.  435. 
S.  C.  cited  as  adjudged  ^ftionabk,  becaufe  it  was  in  his  caiUng  by  v^hich  b«|ot  his  living...... Mar. , 

#2.  in  pli«.i35«  S.  C.  cited. 

■  .         •     *[4S73 

[37.  If  a  man  fays  of  a  counfellor  of  law,  go  you  to  htm  to  be  ^^  ^J(o- 

0f  pur  coy  fife/  ?    He  nvfll  deceive  ynt  i  he  ivas  fff  counfel  with  me^  ^rf/lj^^ 

and  revealed  the  fecrets  of  my  caufe^  adlion  lies  for  thefe  words  |  ttderhry. 

for  it  appears  by  all  the  words,  that  he  intended  a  flander  by  the  The  plain- 

»  revealing  of  that  which  he  ought  not.     Trin.  i  j  Eliz.  B.  R.  '^/J'^Jj.^ 

Rot.  114.  between  Snag  and  Grey,  adjudged,  this  behig  moved  97.in'pU7. 

in  arreft.J  ?f.^« " 

Saegg't  cafe.  ■■  "If  opc  fays  to  a  counfellor^  then  difffi  difitcfi  my  counfel,  an  a£lion  lies  ;  per  Ander- 
fon.     Cro.  E.  358.  in  pi.  j8.  Mich.  36  &  37  tliz.  C.  B. 

So  of  a  counfellor  or  attorney,  tboa  dldjl  dJ'tvcr  my  evidence  to  my  adversary y  aa  adi«n  liet  5  per 
Beamond.      Ibid. 

Saying  of  a  laN^yer,  he  did  reveal  the  ferrets  of  wy  caufey  Is  not  amenable ;  for  he  ought  to  rwcal  it 
tn  a  Judge;   butfaylng,^o  not  toJbim,  be  did  reveal  tbcfecretz  of  my  raupy  is  aftionable.  Hct.  174.  Arg» 

Hf  hath  dealt  faijeiy  nvith  wr,  being  hn  ciunty  and  barb  joined  uuitb  my  adnjtrjary.  Per  CUT.  thf 
words  arc  clearly  actionable  5  but  it  being  objeded  diat  the  plaintifF  was  fequeftrred,  and  did  not  pfac- 
tifc  at  the  time  of  bringing  the  aftion,  Roil  Ch.  J.  faid  that  the  plaintiff  ought  to  ai-er  tbat  be  is  a 
fraSifcr  ;^,for  he  may  be  a  bariUler,  and  not  pradlife  3  but  as  lo  this  the  ^lut  would  advife.  Sty.  z^i. 
Mich.  1650.  Gibbs  V.  Price. 

1^38.  If  a  man  fayspf  a  jufticeof  peace,  I  have  often  been  tvlth  Cro.C  14. 

bim  fir  jujiice^  but  could  never  have  jujlice  at  his  hands ^  but  ahvjys  f|-  v  S.  C* 

injtifiice,  Tidion  lies.  .  Mich.  3  Car.  between  rSiR  JohnIsam  and  }I,,j '1^";^,^ 

"SToRK,  adjudged,  this  being  moved  in  art^ft  of  ju^igmcnt.J  c..m,.j  nut  be 

him  .15  a  private  perfon,  or  for  any  privarc  cccafion,  but  as  he  wai  a  juftlcc  of  p'-icf  5  .«xu  lu  ^iv^ 
Judgment  for  him. 
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£^39*  la  tn  aAbn  ii]>oo  the  cafe  by  a  juftice  of  peace,  if  III 
<I<^<::lares  that  he  was  a  juftlce  of  peace,  and  that  one  J.  S»  wa 
|>^^>u^ht  before  him  to  be  examined  touching  the  ftcaling  of  a 
;f^,ix»  la z~Kil>,  whereupon  he  was  examined  accordingly;  and  after  the 

ft{ch*  ^t  A^:iEGTi&xax,  fpoke  thcfe  words  of  lum  falfely  and  maliciouflf, 
Sir*  ^^.  J^  ^ii  of  his  mun  head  put  into  %  £.V  exafmnation  that  hi  had  cm* 
'^'^^'^  fe/^^^he  badjtolm  the  latnb^  aOion  lies  for  thefe  words;  for  diis 
%.  %to^  di^'jg^aces  him  in  his  office  of  a  juftioe  of  peace ;  for  ^fe  words 
*^^*  ^It^  i^^^  X^'T  ^^^  ^^  P^^  ^^  ^"  ^^  examination  without  the  confieffioo  of 
^  ^^I  T-  ^^  •  f<)f  if  ^^  put  it  in  of  his  own  head,  this  could  not  be  upon 
w^gW*  ;.  co^i^^^^^^on  of  the  party  ;  for  this  is  as  much  as  to  fay  he  dcrifed 
iboft  b^    ^^     ^pf  himfelf*    Pafch.  1650.  between  Hammond  and  Kings* 


M^9cg      jA^  JL^r.,  adjudged  per  curiam,  this  being  moved  in  arreft  of  judg* 
^^/^*     gjxetxit.    IntraturHiU.  22  Car.  B.  R.  Rot.  735.] 


\  0*^ 


locogntsancesj 
B.IU 


40.  Words  fpoken  of  a  chlrurgeon  were,  that  he  was  not  a  g0(4 
fubjed ;  for  be  hath  pcijoned  the  wowul  of  A9  for  gain  ef  monej^ 
Agreed  to  be  a^ionable.  Asid*  268.  pL  277.  Mich*  33  &  3^ 
Xliz.  Anon* 

C4S«1  V 

|*4,5.^»7.         ^5.  a*  2}    Wonis  ipoken  of  an  Attorney* 


Da] 
22 


^'  63.pl.  f.     yrg  if  the  Jaffi/f  knave  in  Bnglandy  and  he  mil  cut  youf 
caniiMii  "^^    /Ar«»^  being  fpoke  of  an  attorney,  with  an  oath  as  to 

•ecortfoty-  cutting  the  diroat^  was  held  aftionable.     Mo.  61.  pi-  '1 71.  Trio. 
6  £iiz.  Anon. 

Tom  are  well  known  to  be  a  corrupt  mdn^  and  to  deal  tmrrufttj^ 


9.  in  pi.  fS.  ^^^  ^^  ^^  oath,  and  alfo  tn  the  duty  of  his  prctfcffion,  wherdby 
— s.c.cited  he  acquires  his  living.    4  Rep.  i6.  pi.  6.  Mich.  27  &  28 
^^^  B.  R.  Birchky'a  cafe. 

40,  41 .  ■  9nt  if  the  prtcedinw  ptrUnee  had  ieen  that  the  flaiMiff  wci  a»  nfvrrr^  «r  % 

tMtcutur^  and  ^amidmt  ferfirm  tke  uftamait,  &c*  an4  thereupon  the  detendaot  bad  laid  the  fame  wnds* 
ibcy  MDold  not  be  aflltomule.    4  Rep.  16.  a.  pi.  6.  Mkh«  27  St  aS  £lis«  B.  R.  in  Birchk/*!  caft. 

^.  /£?  deferves  to  have  his  ears  nailed  to  the  pillory^  is  a^^iomMej 
being  fipoke  of  an  attorney.  Mo.  401.  pi.  529.  Pafch.  37  £iiz. 
^  Jenkinfon  v.  Wray. 
pl?3.  ^  cl  4*  3^^"  ^''^  ^  /^/i//fy  fellow^  thy  credit  is  fallen  ;  fir  thou  deal^ 
by  (be  name  Oft  both  fideSy  and  dojt  deceive  many  that  truft  thee.  Adjudged  and 
sh*^***/*  affirmed  in  error  to  be  a£lionable,  being  fpoke  of  an  attorney; 
judged  attd  foT  though  au  attorney  may  deal  on  both  fides  as  an  arbitrator,  yet 
Affinmd  in    all  the  words  being  coupled  together  mull  refer  to  his  calling,  and 

cannot 
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cannot  be  taken  but  in  malam  partem.    Yelv.  3a  Hill.  45  Eliz.  emrac. 
B.  R.  Shire  v.  King.  •  ^NoyT,. 

S*  P«  adjudged  for  the  plaintifF^  lufi.    Tfaompfon's  callBt 

5.  Saying  of  an  attorney  that  he  fuppreffed  a  will^  is  aflion- 
abie ;  for  it  is  a  defamation  to  him  in  a  thing,  concefning  and 
belonging  to  his  profeflion ;  but  to  fay  fo  of  a  tradefman  it  is 
otherwife^  becaufe  fuch  words  do  not  extend  to  his  trade  or  pro- 
feflion ;  per  Mountague  Ch.  J.  and  judgment  accordingly  as  to 
the  tradefman.  Palm«  2i.  Mich.  17  Jac.  in  cafe  of  Godfrey  v. 
Owen. 

6.  Thou  haft  made  falfe  ^writings  between  J.  S.  and  his  brother y  *  I*  ftemt 
Arg.  Win.  35^  cites  it  as  adjudged  that  *  an  adion  lies.     Hill.  ^^J^  x 
27  Jac.  B.  R.  Elliott  v.  Brown.     Bat  ibid.  40.  Hobart  Ch.  J*  Aouid  bT 
faid  he  agreed  the  cafe  of  Elliot  v.  Brown,  that  to  fay  he  made  (»<>•) 
lyfe  writings,  no  aftion  will  lie  5  for  it  is  no  fcandal  to  him 

in  his  profeflion,  becaufe  it  does  not  appertain  to  an  attorney 
to  make  writings,  no  more  than  to  an  apothecary  to  give 
phyfic. 

7*  Is  W.  your  attorney  ?  Take  heed  and  Jo/low  him  well;  for  elfe 
he  uuill  make  you  throw  your  purfe  over  your  bofoniy  a£lionable  ;  for  it 
is  a  fcandal  to  him  in  his  profeflion,  and  is  as  if  he  had  faid  he 
will  make  you  fpend  all  your  money  ;  per  Winch  J.  Win.  41. 
cites  it  as  adjudged  in  B.  R.  Wingate's  cafe. 

8.   Thou  art  a  falfe  hnave^  a  cozening  knave^  and  haft  gotten  all  To  fay  of 
that  thou  haft  by  cozenage^  and  thou  haft  cozened  all  thofe  that  have  *"  «wrncy, 
dealt  nvitb  thee,     Thefe  words  fpoken  of  an  attorney  arc  flander-  \^^\  J^^^^ 
ous,  and  t#uch  him  in  his  profeiiion,  and  therefore  adjudged  that  ncy^  an  ac- 
the  aaion  well  lay.    Cro.  J.  586.  pi.  8.  Mich.  18;  Jac.  B.  R.  ''°"j[^^* 
Jenkins  v*  Smith.  Jrifonl^Hee. 

'  J41.  Trin.  5  Car.  B.  R.  incaieof  Surkey  v.  Taylour. 

o^  G*  Is  a  forger  of  writings^  and  deferves  to  lofe  his  earsy  being  ^111.90,91. 
fpokc  of  an  attorney,  is  not  aftionable ;  and  becaufe  he  did  not  ii'Sja^^^* 
fay  t  deeds,  judgment  was  .arretted.  Win.  90.  Trin.  22  Jaq.  C.  B.  in  the  ctie 

Godfcl'scafe.  f  Brown 

that  for  faying  an  attorney  had  forged  writmgs,  n|  aQion  liei,  becaofe  too  general  j  and  beiidea  ie  doth 
not  at  all  appertain' to  him  to  make  writings. 

tC459] 
lo.  Thou  art  a  Ina^je  of  record^  and  a  forgering  knave^  was  fpoke  Poph.  177, 
jof  an  attorney,  but  no  communication  of,  him  as  fuch.     The  Dabbome 
parties  agreed,  and  fo  the  court  did  not  fpeak  to  the  queftion,  \'  ^X^li 
whether  a£bonable  or  not.     Lat.  20.  Pafcli.  2  Car.  Dawbum  v.  opinion!!!? 
Martin.  Paim.44.. 

Daubney  y. 
Martin,  S.  C.  but  there  inftcad  of  (forgering  kjianre)  it  la  (forgery  knare,)  which  Crew  Ch.  j.  fai4 
was  not  fenfe  ;   and  fays  the  opinion  was  that  ic  would  fcarce  bear  an  a^^ion. 

Hth  a  forging,  knavi-     The  plaintiff  counted  that  he  was  an  attorney  of  C  B«  and  the  court  held 
the  words  a^iorable.     Brownl.   i6.  Smails  v.  Moor.  .Het.  X40.  Ai^g.  cites  Small  ?.  Moon, 
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^efairmtion  of  hiiu  $  ftr  tot.  c<ir.  And  the  plamtiff  had  bis  judgment.    Coin7m*»  Rep.  x6x«  fl*'s44« 
Patch.  3  Geo.  i«  Aaoo. 

l€y*8  Rep.         II.  Go  tell  your  lawyer  that  he  is  a  bafe  rafcalj  and  thai  I  mil 

tl?c  name  of  ^^^  ^*^  '^  ^^  ^^^^*  "^^^  ^^^^  ^""^  ^^  ^"^  lowyet  of  them  a//,  bow 
Roberts  V.  they  dare  to  ferve  a  writ  on  me,  being  fpokc  of  an  attorneyy  were 
Lord,  ad.  adjudged  zStionzhle,  becaufe  they  difgrace  him  in  his  profeffion. 
coSty.'-  ^^-  ^^^-  ^^^^'  3  ^^'  Trowbridge  v.  Hard. 

If  the  defendant  in  this  cafe  had  fald  that  he  wotiU  bs^e  bh  ean^  this  might  be  tnteaded  by  Tioteoce ; 
per  the  Chief  J.  Lat.  %2x>.  in  the  S.  C— -S.  C.  cited  by  Twifden  J.  VeaC  xi;.  and  &i4  it «« 
as  much  as  to  call  hixQ  knave^aitomey. 

1 2.  He  bath  cheated  me  of  a  great  deal  of  money f  (^r«  being 
fpoke  of  an  attorney  generally,  without  fpeech  of  his  office,  are 
not  a£^ionable ;  for  he  may  have  cheated  at  dice,  or  in  a  bargain^ 
&c.  And  though  the  words  were  laid  to  be  fpoke  upon  a  confe- 
rence of  a  bill  of  cods  Uid  out  by  him,  yet  it  not  being  faid  laid 
out  by  him  as  attorney,  a£lion  does  not  lie ;  per  Richardfon.  And 
the  whole  court  feemed  to  be  of  tlie  fame  opinion.  Sed  adjomator. 
Het.  169.  Trin.  7  Car.  C.  B.  Gee  v.  £gan. 
But  if  he  1 2,  Saying  of  an  attorney,  that  he  is  a  cheating  tnave,  is  not  ac» 

ebLtttit'  tionable,  if  it  was  not  upon  fpeaking  of  him  as  an  attorney* 
ciuntSf  it      Het.  167.  Pafch.  7  Car.  C.  B.  Allefton  v.  Moor. 

would  be 

adionable.     Het.  167.  Per  cur.  in  cafe  of  Allefton  v.  Moor. 

14.  A  lawyer  [but  not  faid  whether  barrifter  or  attorney^  was 

competitor  to  be  chofe  Jleward  of  a  corporationj  and  they  being  af- 

fembled  to  make  an  election,  one  of  the  corporation  faid  to  his 

brethren,  heis>an  ignorant  vianj  and  not  Jit  for  the  place  ^  by  which 

he  was  refufed.    The  court  feemed  to  incline,  that  the  words 

were  adionable,  but  gave  no  judgment.  Mar.  146*  pi.  217*  Tiin. 

1 7  Car.  C.  B.  Sanderfon  v.  Ruddes. 

80  to  fay  15.  //i?  hath  no  more  law  than  Mr.  C.*s  bullf  being  fpoke  of  an 

ttT^i^rc**    attorney,  the  court  inclined  that  they  were  a£lionable,  and  that 

hw  tban  M     the  plaintiff  ihould  have  judgment,  though  it  was  obje&ed  that 

;fw/o  has      the  plaintiff  had  not  declared  that  C.  had  a  bull.    Sid.  327.  pL  8. 

5ged  «.    Pafci^-  «9Car.  2.  B.  R.  Baker  v.  Morfue. 

ctonable.    *Sid.  ift7.  pi.  S.  fo  faid  per^ur.  in  the  ^  C.  There  is  a  qtuere  added,  as  to  fayiaft 

he  hath  no  more  law  than  the  man  in  tbe  mocn.     Ibid.         ■    ■>  Keb.  20a.  pi.  35.  S*  C.  adjodged  itk 
the  plaintiff  by  3  juft.  contra  Keeling  Ch.  J.  for  if  C.  had  no  bull,  the  fcandal  is  the  greater. 

Vent.  98.  16.  Thon  canjl  not  read  a  declaration^  being  fpoke  to  an  attorney, 

Powdirs.C.  *"  difcourfe  of  him  and  his  profcffion,  by  means  whereof  he  loft 

the  court  S.  his  client.     Twifdcn  J,  at  firft  held  the  mOixon  lay  not  for  want 

Inclined  tliat  of  an  averment  that  he  could  read  a  declaration,  but  afterwards  it 

v^cHMMrt*  ^^'^^g  found  to  be  falfo,  judgment  for  the  plaintiff  in  C  B.  was  af* 

aaionabie;  firmed.    Lev.  297.  Mich.  22  Car.  2.  B.R.  Powell  ▼.  Jones. 

for  the  de-' 

claration  might  be  fo  written,  that  he  might  not  be  able  to  read  it.  Raym.  196.  S.  C  thattte 

words  were  fpoke  in  audltu  qvamplurimomm.  Adjudged  for  the  plaintiflf,  and  the  judgment  affiimed. 
—Mod.  27a.  pi.  23.  Trin.  29  Car.  a.  B.  R.  the  S.  C.  and  tbe  court  held  the  words  aAioa. 
able,  though  there  had  been  no  fpe<.ial  damages  \  for  they  fpeak  him  to  be  ignorant  in  his  profefioo, 
and  the  court  would  not  intend  that  he  bad  a  diftemper  in  his  eyes,  &c.  and  judgment  for  tbe  plvotiff. 
—a  Keb.  7x0.  pi.  84.  Mich,  aa  Car.  a.  B.  R.  the  S.  C.  and  per  tor.  the  (cUpftamm  being  ?f 
lU  JkUi,  the  words  are  aaionable*    And  judgment  for  the  flaintiffi 

17.  Ta 
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17,  To  fay,  be  arreftetb  vntiout  taking  out  writs^  &c*  is  a^on- 
nblci  without  any  coUoquium,  becaufe  they  necdiarily  relate  to 
Ills  employment)  per  cur.  Freem.  Rep.  277.  pL  309.  Mich. 
1675.  B.  R,  in  cafe  of  BcU  v.  Thatcher. 

18.  He  is  a  knave  in  bis  praBice,  is  a£iionabIe  without  any  col-  CaUIn^tn 
loquium, becaufe  they  ncceflarily  relate  to  his  employment.  Freem.  f*°"^ 
Rep.  277.  pi.  309.  Mich.  1675.  B.  R.  per  cur.  in  the  cafe  of  jidj^acr 
BcU  V.  Thatcher.  tionaUc  in 

^  C.  B.  «ad 

that  jodgment  affirmed  in  B.  K.  cited  Sty.  17.  aiTria.  xi  Car.  Nicholas  t.  Webb.-«— -JHr  it  m 
iniiKfe,  Miul  would  have  chested  me  of  ^L  if  oot  a^oaable  by  gtneral  etvtrwunt  tbmt  theniy  he  left  bit 
client,  vj'rthout  Jpecial  colloquium  of  bis  froftjfiomt  or  Ayingy  be  is  a  kna^Afh  att^miy^  or  fuch  words  as 
touch  his  proieffioo}  and  judgment  wu  dayed.  %  Keb.  84.  Trin.  iS  Car.  i.  8.  R*  Rod.  ▼. 
Binkt. 


(S.  a.  3)    Words  fpoke  of  Clergymciu 
% 

I.  tF  a  clergyman  is  to  be  prefented  to  a  benefice,  snd  one  to 
^  defeat  him  thereof,  fays  to  the  patron,  b^  is  a  beretic,  or  a 
bn/larJ,  or  he  is  excommunicated^  by  means  whereof  the  patron  re« 
fufes  to  prcfent  him,  and  he  lofes  bis  preferment^  he  (hall  have  ac- 
tion for  fuch  fcandal,  tending  to  fuch  an  end.  Per  cur.  4  Rep. 
17.  a.  pi.  II.  Trin,.  15  Eliz.  in  cafe  of  Davis  v.  Gardiner. 

2.  Tbou  bafi  made  a  Jeditious  fermony  and  moved  tbe  people  to  ft* 
diAfn  tbis  dajf  being  fpoken  of  a  clergyman,  adjudged  aftion- 
able.  4  Rep.  19.  a.  Per  cor.  cites  Pafch.  24  Eliz.  B.  R.  Phillips 
V.  Badbv. 

3.  Me  batb  had  two  wives j  being  fpoke  of  a  clergyman,  was 
adjudged  againft  the  plaintiff.  Cro.  £•  94.  pL  4.  Pafch.  30  £liz» 
B.  R.  Nicholfon  v.  Lyne. 

4*  He  is  a  lewd  adulterer j  and  batb  bad  two  children  hy  tbf  wife  Cro.E.  ^01. 
?f  7*  y*  S.  and  I  will  caufe  him  to  he  deprived  for  ity  being  fpoken  "^g*^'*^'*^' 
of  a  clergyman,  is  punifhable  in  the  fpiritual  court,  but  not  ac-  lu^.  I^j^, 
tionable.  Adjudged.  Noy  64.  Parret  v.  Carpenter.  s.  c.  ad- 

5.  He  is  an  adulterer^   wboremafiery  drunkardy  [wearer^  and  a  J."^  **^ 
preacher  of  falfe  doBriney  were  fpoken  of  a  clergyman.     It  was  ^^     ^  ^* 
objected  that  it  does  not  appear  that  the  plaintiff  is  a  beneficed 
man,  and  fo  cannot  be  punifhed  for  preaching  falfe  do£lrine« 
Judmient  was  ftayed  till  the  plaintiff  fliould  move.    Sty.  49. 
Mich.  23  Car.  B.  R.  Anon. 

-    6.  He  has  a  ba/lard  on  the  other  fide  the  river y  and  it  is  fo  indu-  •Sid.376.  pi. 
iitaUey  that  I  fear  not  to  divulge  it :  and  if  I  am  troubled  for  it  I  Z\  Dume- 
eon  Juftifj  ity  being  fpoken  of  a  clergyman  who  was  agreed  to  be  p^^^^  ^g^  ^^ 
retained  chaplain  to  the  •  duke  of  Ormond,  by  which  he  loft  his  mentions 
chaplainfliip.     Adjudged  for  the  plaintiff.    Lev.  248.  Mich.  20  °:"*y  ^^^ 
Car.  2.  B.  R.  Payne  v.  Ueaumorris.  ,^4  heid  ac. 

tionable  lo  refpeA  of  the  fpecial  dcdaraiion.   2  Keb.  400.  Huiaoriit  ▼.  Paia,  S.  C.  accord. 

ingiy* 

•l 4<Si  J 
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s«  p>-  'V  (S.  a.  4)     Words  fpoke  of  Counfellors^ 

25.37.. 

M0.695.pl.  I.  AT  a  court  of  furvey  held  by  H.  a  counfellcr^  fte^'ard  of  a 
964.Giddye  xx  ^lanor  latdy  purchafed  of  the  queen,  he  produced  the 
Trin.  55  Icttcrs  patents,  and  thereupon  faid,  I  affurc  you  the  fee-fimplc  of 
Eiiz.  s.  C.  the  manor  is  in  the  patentees  j  and  then  defircd  the  tenants  to 
adjudged  in  Q^^^  ^j^^jj.  copies  and  leafcs,  &c.  Whereupon  G,  faid  the  tenants 
affirmed  ?n  ought.to  be  better  informed.  Upon  which  fome  of  the  tenants 
the  exche-  faid^  they  hoped  that  H.  was  fufficient  warrant,  he  having  af- 
2""  ^^f"V"  firmed  that  the  fee-fimple  was  in  the  patentees  ;  G.  repliec^  w, 
juftices.—  friends  y  I  knmv  well  a  great  number  of  people  in  this  country  y  truJHng 
And.  269.  to  his  ivarrarits^  have  been  thereby  undone.  Adjudged  for  the  plain- 
^er^cur' that  ^^^*  ^"^  affirmed  in  error  in  the  exchequer  chamber*  2  And,  40. 
judgment      pi.  26,  Holc  V.  Gyddy.  I 

was  given 

for  the  plaintiff",  and  by  the  opinion  of  other  judges.— ——S.  C.  cited  by  Serjeant  Ricfiard(bn  »  RdJ. 
Kcp.  145,  146.  as  adjudged  actionable  in  B.  R.  but  faid  that  the  judgment  wasrcverfed  in  the  eiclte- 
qurr  ch-imbcr,  bccaufc  the  word  (warrant)  was  •uncertain.  — -S.  C.  cited  Palm.  64.  95.  aiad* 
jiujged  in  B.  R.  but  rcverfed  in  the  exchequer-chamber,  bccaufe  it  might  be  intended  warrants  made 
by  him  a;  jufVice  of  pcjce. — ^S.  C.  cited  Win.  39.  Arg.  as  adjudged  and  reverfed  acc(»^iAg,']y,  bc- 
caufe the  word  (warrants)  is  genera!,  and  may  be  applied  to  other  things  \  but  Winch  mtemiplBd  him 
and  faid,  it  was  not  rcverfed  for  error. 

*  The  original  is  (certain)  but  mifprlntcd, 

Frcem.Rep.        2,  He  ivill  give  veicatious  and  ill  counfely  and  Jlir  up  a  fuh^  and 

S?c!but^*  /Ar«  he  nvill  milk  your  purfcy  and  fill  his  o^n  large  pockets.     Thcfc 

there  the  words  wcre  wrote  in  a  letter  of  a  counfellor  to  his  client  (a  coun- 

woids  arc,  tefs  •,)  and  the  count  fet  forth  that  he  loft  the  faid  countc£s,  and 

ycutTa"  Other  clients.     Adjudged  by  3  juftices  againft Vaughan,  that  the 

njexaticus  aftiou  \zji     2  Veut.  28.  Mich.  23  Car.  2.  C.  B.  Kuig  v.  Lake. 

fy'itj  and  be  "        " 

<a'{//  makt  you  fay  dtmble  and  treble  fces^  is  a  gr'fing  lattiyer^  and  be  vUl  mitk,  &c»  adjad^  ac« 

cordingly. 

To  fay  that  he  is  a  griping  lawyer,  and  will  milk  your  purfe,  is  adionabfe  j  per  Tynd  J* 
Ibid.  15. 

5[.  He  gives  bad  counfely  being  fpoke  of  a  counfellor,  is  adioa* 
able ;  per  cur.  Arg,     Freem.  Rep.  15.  in  cafe  of  King  v.  Lake. 

4.  He  will  fpin  9ut  your  caufe^  do  not  go  to  hi  my  being  fpoke  of  a 
counfellor,  is  a<3:ionable  j  per  Wild  }•  Freem.  Rep.  15.  Arg.  in 
cafe  of  King  v.  Lake. 

5.  He  never, gives  hit  advice^  but  he  confults  with  others^  being 
fpoke  of  a  lawyer,  is  aftionable  \  per  North.  Freem.  Rep.  279, 
Trin.  1680.  in  pi.  314. 


C  462  ]  (S.  a.  5)     Words  fpoke  of  a  Midwife. 

I,    JlAANT  have  peri/fjed  for  want  of  her  Jkilly  being  fpokcn  of 

■*  ^   a  midwife,  is  actionable  5  and  judgment  for  the  plaiiititF; 

for  fhe  has  a  profitable  gain  by  that  funilion,  and  fo  thofc  words 

H  may 
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tt\^j  be  ffe judicial.     Cro.  C  211.  ^1.  2.  Pafch.  7  Car.  B.  R. 
Flower's  cafe.  -  / 

2.  Sie  is  an  ignorant  woman j  and  of  fmall  practice^  and  very  un*  »  Kcb.489. 
fortunate  in  her  way ;  there  are  few  that  foe  goes  tOj  but  lie  defpe^  yJ^  ^^' 

rateiyillj  or  die  under  her  hands ^  being  fpoke  of  a  midwife,  theac*  v.Glovs*, 
tion  was  held  maimainable.     Vent.  21.  Pafch.  21  Car.  B.  R.  s.  c.  ad- 
Wharton  V.  Brook.  ^^^^ 

3 .  7hou  aH  no  midwife ^  but  a  nurfe^  and  if  I  had  not  pulled  thee 
from  Mrs,  J,  S.  thou  hadfi  killed  her  and  her  child ;  adlionable,  be- 

caufe  they  difparage  her  in  her  profeffion.     Frcem.  Rep.  277. 
pi.  310.  Pafch.  1676.  B.  R.  Whitehead  v.  Founes, 

4.  Zhe  layeth  no  woman^  but  Dr,  Chamberlain  or  his  lady  does  her  ' 
ivorky  and  declared  that  by  rcafon  thereof  (he  loft  her  employ- 
ment, and  particularly  of  fuch  a  pcrfon.     Adjudged  a£bionable« 
Frecm.  Rep.  278,  pi.  3i4f  Trin.  1680.  Gyles  v.  Bifli^p. 


(S.  a.  6)     Words  fpokc  of  School-Mafters,  &c. 

I.   1  F  one  fays  of  a  fchool-mafter,  that  he  has  no  knowledge  in 
*    grammar,  or  in  the  Latin  tongue,  nor  knows  how  to  educate  his 
feholars  in  the  Latin  tongue,  and  he  thereby  lofes  his  fcHblars,  an  ac- 
tion lies  ;  per  Crooke  J.     2  Roll.  Rep.  72.  Hill.   16  Jac.  B.  R. 

2.  Put  not  your  f on  to  him  :  for  he  will  come  away  as  very  a  duna 
as  he  went,  bcmg  fpoke  of  a  fchooI-mafter>  isaftionable  j  per  Yel- 
verton  J.  Arg.     Het.  71.  Mich.  3  Car.  C.  B. 

3.  She  is  a  whore,  and  J.  S,  kept  her  as  his  whore,  being  fpoken 
of  a  fchool-miftrefs  who  taught  children  to  write  and  read,  by 
which  fhe  got  her  livelyhood,  was  cited  by  Twifden  J.  Vent.  21. 
Pafch.  21  Car.  2.  B.  R,  to  have  been  adjudged  not  adlionable, 
without  laying  fpecial  damage, 

4.  Words  fpokc  of  a  dandng'mijfrefs,  viz.  Jhe  is  as  much  a  man  1  Show.  18. 
as  lam,  Jhe  is  an  hermaphrodite,  by  which  (he  loft  divers  fcholars,  Pj*  V*,     . 
but  did  not  mention  any  in  particular.     After  a  verditt  for  the  y.  Brook-  ' 
plaintiff,  judgment  was  ftayed,  that  the  words  arc  not  actionable  \  bome,  s.  c. 
for  it  is  no  fcandal  to  her  profeffion  to  fay  (he  is  an  hermaphro-  adjomatur. 
dite ;  for  young  women  are  more  commonly  taught  by  men  to  R^p.  277. 
dance  than  by  women,  and  here  is  no  fpecial  damages  laid,  and  pU  n«. 
the  words  are  not  aOionable  in  themfelves.     2  Lev.  233.  Mich.  Y'^J*^'*/ 
30  Car.  2.  B.  R,  Wetherhead  v.  Armitage.  tJgc.s.c. 

The  wnrdf 
are^  ft>e  u  as  much  a  nan  as  I  arrif  and  get  y,  S,  iv'itb  cblliy  and  that  by  reafon  thereof  Hie  loft  her 
fcholars }  but  becauic  (l^e  dij  nu  by  in  paitUular  what  fcbolars  (he  had  lofl,   the  court  vvoui4 
advifc. 


(T.  a)     Tor  Wordi  in  DiJ^race  of  an  OJice,  C  4^3  3 

I.  T  F  a  man  fays  of  a  church-warden,  having  communication  Sty.  33S, 

*  of  his  faid  office,  and  [the  plaintiff]  averring  in  his  de-  ^Jj^^/J^^** 

claration  tiia^  he  was  church-warden,  and  had  r<?ceived  fevcral  for  the  plain. 

M  m  3  fums 


t 
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tiff,  iiifi,  and  fum$  of  moncy  to  the  ufc  of  the  pariih,  by  force  ef  hU 
/cere  who^'  ^ffi<^>  '^^  ^'^  a^cbitOing  knave^  and  ba/t  cbeaUi  the  pari/b  rf^oL 
have  no  be-  a£bott  Hcs  \  for  this  is  a  great  dander  of  him,  diis  being  an- 
"ffi^  ^y **'•*'  oflBcc  of  truft,  though  he  be  not  fwom»  yet  he  is  a  temporal  of- 
nwreneoT  ^^^  ^  ^^^  ^  *  fpiritual ;  for  he  is  named  in  feveral  ftatutcs, 
to  be  re.  as  in  the  ftatute  of  the  poor.  Trin.  1652.  between  Strode  and 
P*'^^^^  Holmes,  adjudged,  this  being  mt)ved  in  arreft  of  judgment* 
liiedl^  the  Intratur  Hill.  165 1.  Rot.  999.] 

execution  of 

them.-*— '——The  plaintiff  counted'tbat  he  was  conftable  and  ehnrch-warden  of  A.  and  as  foch  had 
expended  divert  fums  of  money  for  the  uie  of  the  iqhab»tanu»  &c.  and  the  defcodant  faidf  tbm  h^ 
beguiled  amd  dtahf^  thMt  town  (innuendo  the  iohabitancs  of  A.)  upon  thy  atanntt  4/.  and  it  is  un 
mdfvel  tbtu  growtfi  rich,  when  then  dece'tvefi  the  town  ;  adjudged  for  the  defendm^y  the  words  being 
too  general.  Cro.  J.  339.  pL  4.  Pafch.  12  Jac.  B.  R.  Huttoa  ▼.  Beach.— ^.  P.  and  ieems  to 
be  SC  C.  adjudged  accordingly,  %  Bulft.  aiS.  Pafch.  la  Jac.  Hopcon  t.  Baker. 

In  adlon  for  words,  the  plaintiff  counted  that  he  was  steward  of  the  courts  of  the  14-  A.  and  a 
parlfliioper  of  G.  and  had  been  church. warden  there,  and  had  received  100 1.  by  reafop  of  his  office, 
and  rendered  thereof  a  true  account ;  but  the  defendant,  to  di/^ace  him,  having  drfcowie  with  K.  of 
the  offices  which  the  plaintiff  hid  bom  in  the  faid  partih,  and  of  the  money  received,  fud,  tlj  hr9~ 
ther-in-Iaw  Charles  WiUlSy  is  a  notorious  lyar^  and  a  caicenrr,  utd  hath  deceived  and  cnsuned  the  far'^ 
efG>  of  500/.  and  he  will  teach  thee  to  eeintn  me  of  my  honfe.  The  court  thought  the  woi4s  too 
general,  and  gave*  judgment  quod  querens  nihil  capiat  per  breve.  Cro.  J.  619*  (bis)  pL  9.  Mkh. 
iS  Jac.  B.  R.  Willis  v.  Shepherd.-  ■  -Words  fpoke  of  a  church-warden  were,  W*  is  a  kasoe^f  ami 
bos  cheated  the  far  if»  of  zol ,  a  colloquium  was  laid  of  the  o^ce  of  church^waiden.  Bridgmaa  Cb. 
J.  faid  that  to  fay,  he  hath  cheated  me,  are  words  of  pailion  \  but  if  applied  to  a  man  in  his  oSct 
(and  church-wardenfhip  is  a  temporal  office)  the  adion  will  Ue  \  and  fo  it  was  adjudged.  Cart.  i. 
Mich.  16  Car.  i.  C.  B.  Woodruff  v.  Wooley. 

thom  d^  make  lewns,  (xtix,  taxes  or  affejfnunts)  thy  felf  and  mahefi  5  fnarters  in  the  year^  and 
doft  cheat  and  edinen  the  far^.  The  words  muft  be  intended  to  be  fpoken  isi  him  in  relation  tt>  hia 
omce ;  for  that  is  implied  by  his  making  of  iowiit»  and  bis  coseoin^  the  paiiih*  Sty.  3^  Midu 
1653.  B.  R.  Townfeodv.  Barker. 


s^^c  ^^^»M.  f  ^'  '^  ^  "^^^  ^^^^  ^^  ^  minifter,  who  is  inftituted  and  induced 
court inclin-  ^"^^  ^  bcncficCj^  he  freacheth  ties  in  the  pulpity  ah  a£lion  lies;  for 
•d  the  woHs  a  lie  is  a  falfe  thing  againft  his  own  knowledge^  and  this  is  good 
Ti^  *^i*'°"  caufe  of  deprivation,  by  which  he  may  have  a  temporal  damage, 
judgm^^t,  ^^^^-  1^52.  between  Drake  and  Drake;  judgment  upon  a  do- 
nifi,  &c       murrer  upon  the  declaration.] 

^afifone  j^  If  one  calls  an  ^iAfotor,  coromry  Jheriff^  attorney^  or  fuchas 
ther,  be  he  ^^  efficirs  of  record^  extoriiofter,  af^ion  lies ;  but  if  one  calls  a 
who  he  willy  bailiff y  OT  Jleward  afa  hafe  courts  who  are  not  officers  of  record, 
^ITa'aion  9^^^^^^^^i  ^^  a^ion  lies ;  becaufe  extortion  cannot  be  but  in 
abie,becaufe  J^^ch  as  are  officers  of  record.     DaL  45.  pi.  35.  4  Eliz.  Anon* 

extortion  is  puniihable  in  any  man,  but  ia  is  not  briberyi  unlefs  he  be  an  officer  of  iccord  \  per  Dyer. 
Dal.  437  pi.  26.  4  Elis.  Anon. 

A6bioa  does  not  He  for  calling  one  eztortfoner)  without  averment  that  t]|e  plaintiff  wis  an  officer* 
J4o.  182.  pi.  324.  Trin.  26  Blis.  per  Wfty  Oh.  J*  ia  Lynfty's  cafe. 

^  **'*  4*  He  has  taken  bribes  or  retoardsy  being  fpoke  of  an  officer  of 

f^'^Mti  *  court  of  record,  is  a£iionable  5  but  if  of  a  fcrrant  or  officer  to 
adjudged  ac  anothct  common  perfon,  it  is  otherwife«    Dal.  43.  pi.  a6.  per 

tionable,  be-  Jjy^^     .  Eliz.   Anon. 

sng  fpoken  of       /     '  t 

a  town- clerk.    Codb.  157.  pi.  sti.  Mieh.  6  Jac.  B.  R*  X^oe  ▼•  Swaa«*i*-Yelv.  14s.  Nik  w* 

Swaofon  S.  C.  *  adjudged  accordingly ;  for  the  plaintiff  has  ihewn  himfelf  to  be  ati  officer  of  trvttk^ 
both  as  toMfn>cterk  and  keeper  of  the  eourts,  at  the  time  of  fpeaklng  of  the  words*  fo  that  they  canaoc 
he  conArued  bee  in  flandering  him  in  his  office ;  for  he  canaot  take  t  bribe  by  any  other  colotir.  S* 
if  they  had  been  (poksof  a  juAice  of  peace  or  a  ckiii  tfe;/^* 

5.  At 
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"^  5*  Ajf  -an  officer  of  the  court  was  rccciying  his  fee,  the  de- 
fendant called  him  pd^throaU  Arg^  Mo^  142.  in  pL  283.  cites 
\t  to  have  been  adjudged  aQionable,  6  £liz. 

6.  Tbou  dofi  ferve  falfe  'warrants ^  a?id  deceivijt  the  pfople^  being   *  I^«  33^. 
i^oken  of  a  bailiff  [*  of  a  franchif*^)  were  adjudged  not  adion-  c"tfj*iJ*t^  j^ 
able ;    for  it  is  not  averred  that  he  made  falfe  warrants,  or  knew  judged  not  * 
they  were  falfe..  Cro.  E.   192.  in  pi.  5.  Arg.  cites  it   as   ad-  a^ionabicia 
judged   in   Kimfey's  cafe.     And  this  cafe   was  agreed   by  die  J^^^^  *c 
counfel  of  the  other  fide,  who  was  of  counfel  in  that  cafe. 

7.  Tbou  art  a  cozening  knave,  coroner  ;  for  thou  hafi  cozened  me,  Oodb.  8S. 
rfmy  land.    The  plaintiff  could  n6t  have  judgment ;    for  he  was  jjfjj^^'^g  m^ 
Qot  particularly  charged  in  refpe£l  of  his  office.     3  Le.  17 1»  in '  09  Eiis. 
pi.  222.  Mich.  29  Eliz,  B.  R.  cites  it  as  Egerton's  cafe,  B.  R.  Eg- 

*  tintony. 

Aunfell,  S.  C.  but  the  word  (fir)  it  there  (^md)  and  (ays,  the  better  opinion  of  the  covrt  was,  that 
tlvfi  words  were  not  actionable;  but  Cleocky  Gawdy,  and  Shute  ],  were  of  opinion  that  if  the  words 
had  been  coaunhg  cvrouer^  th«y  had  been  a^ionable.  S.  C.  cited  with  the  word  (for)  and  that 

it  was  held  not  a&ionabic.  Cro.  J.  4.27.  in  pi.  i.  S.  P.  cited  as  adjudged  for  tht  plaintiff  j  and 

that  a  precedent  was  fliewn  of  one  Holberk^s  cafe  Coroner  of  Warwick. 

■  • 

8.  The  defendant  faid  of  the  mafter  of  the  mint,  he  hath  not 
made  the  money  as  good  and  fine  as  the  flandard  by  an  halfpenny  in 
the  ounce,  and  fo  he  hath  faved  4000/.  It  was  argued  that  thefe 
words  were  not  adtionable.  Sed  adjomatur.  Le.  88.  pi.  iii^ 
Mich.  29  &  30  Eliz.  Martin  v.  Stedd. 

9.  Saying  of  a  deputy  of  clarencieux  king  of  arms,  whom  he  had 
appointed  to  fit  in  the  counties  of  Devon  and  Somerfet,  that  he 
came  and  fat  by  force  of  a  forged  cemmiffion,  and  he  is  afcrivener  and 
no  herald.  Adjudged  aflionaole;  for  they  touch  him  in  his 
profeflion,  in  faying  that  he  is  a  fcrivener,  and  no  herald.  Cro, 
£•  3289  329.  pi.  2.  Trin.  36  Eliz.  B*  R.  Brooke  v.  Clarke. 

10.  Before  the  plaintiff  came  t^fervice  of  the  merchant  taylors  he 
dwelt  in  Shrew/bury,  and  fit  thu  town  together  by  the  ears  ;  and  as 
long  as  he  was  there  they  were  never  in  quiet,  but  afterwards  they 
lived  quietly  ;  and  he  being  clerk  of  the  merchant  taylors,  was  of 
confent  and  counfel  with  W.  G.  to  deliver  the  books  of  the  corporation 
which  he  had  in  his  keeping,  to  the  intent  that  thereby  fome  of  the  lands 
of  the  fame  corporation  might  be  found  concealed.  Adjudged  a£lion« 
able  \  for  thefe  words  touch  him  in  his  office  and  credit ;  and 
his  office  is  an  office  of  truft.  Cro.  E.  358.  pi.  18.  Mich.  36  & 
37  Eliz.  C.  B.  Wright  v.  Moorhoufe. 

11.  Thou  art  as  cozening  a  fellow  as  any  is  in  the  country  /  the 
lap  timf  thou  wafl  underfheriff,  as  now  thou  art,  thou  did/ljerve  an 
execution  for  a  neighbour  of  mine,  and  didft  keep*  the  money  in  thy 
hands.  Adjudged  not  a£tionable  ;  for  as  to  the  laft  words^  it  is 
not  exprefled  how  long  he  kept  the  money,  and  it  might  be  only 
till  the  return  of  the  writ,  or  by  the  plaintiflPs  aflent.  Cro.  E. 
854.  pi.  14.  Trin,  43  &  44  Eliz.  B.  R.  Geeve  v.  Copihill. 

12.  Words,  VIZ.  the  plaintiff//  not  worthy  the  office  of  a  con* 
llahle;  for  he  and  his  company^  the  lafl  time  be  was  conftable,  ftole 
five  ^  my  fwine,  and  eat  thenu  Adjudged  actionable.  Cro.  £• 
|6i.  pi.  24*  ftlich.  4^  &  44  EUz*  B»  R.  Taylor  v.  How« 

^  m  4  13.  Thm 
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Noyijj.  I  J,  €[^  ^^  ^  heakr  of  fehtty,  and  hnjl  fhetjon  fuch  fatxntr  to  a 

S*.  P.'  doM  horfe-^ealer  in  the  time  of  thy  conjlablefbipy  that  thereby  both  the  harji 
not  appear,  and  thief  were  conveyed  away  /  and  it  lies  in  my  p<nver  to  bang  thee* 
Adjudged  for  the  plaintiff  *>  and  though  it  be  not  laid  exprefsly 
that  the  plaintiflF  was  *  conftable  at  the  time  of  fpeaking  the  words, 
it  is  not  material ;  for  though  he  be  out  of  his  office^  he  ought 
not  to  be  flandered  with  any  thing  in  his  office.  Yclv.  153. 
Pafch.  7  Jac.  B.  R.  Pridham  v.  Tucker. 

14,  He  (innuendo  the  plaintiff)  hath  cozened  the  earl  ofH^ef 
as  much  as  he  (innuendo  the  plaintiff)  was  worthy  being  fpokcn 
of  one  who  was  highfbcriff  of  the  county^  and  juftice  of  peace ;  but 
held  clearly  by  Y  elver  ton,  Crooke,  Fcnner,  and  Williams  J. 
that  the  words  are  not  a£lionable.  And  judgment  againft  the 
plaintiff.     Bulft.  172.  Trim  9  Jac.  Tut  v.  Kerton. 

15.  Saying  to  a  conftable ^  thou  art  a  bribing  knave ^  and  haft 
cozened  the  parifb  of  W*  in  rates  to  30/.  Het.  36.  Mich.  3  Car. 
C.  B.  Thomas's  case;  but  it  is  not  faid  whether  adionable 
or  not. 

*    16.  The  mayor  of  Tiverton  has  cozened  the  town  and  county ^  is  not 

aftionable.'    Jo.  308.  pi.   22.  Mich.   8   Car.   B.  R.   Tiverton 

(Mayor's)  cafe. 

Twmali  17*  One  faid  to  a  town^clerk  of  Southampton,  thou  haft  made 

fa/fe  reeordi,  many  falfe  certificates  to  the  mayor  and  burgejfes  in  that  courts  and 

/T^'^/fr  ^^^  ^^^  '^^^  ff^^^^  ^^  '^  ^he,  more  it  wUl  fink.  Adjudged  not 
true^  being  a£lionable,  becaufe  no  colloquium  is  alleged  of  his  ofEce  of  town- 
fpokc  of  a      clerk,  noT  does  he  count  that  the  making  certificates  belongs  to 

*««"^/ri[c  ^^^  ^*^^>  ^"^  ^^^^  *^^  ^^  ^^^  *^^  cudody  of  them.  And  the 
4Muntyof  cafe  being  moved  again  the  next  term  the  judgment  was  af- 
Gioucerter,    firmed,     Hutt.  123.  Pafch.  9  Car.  Smith  v.  Cornelius. 

was  held  not  ' 

a£^tonable  \  for  they  might  be  falfe  for  mifwriting,  or  otherwife ;  cited  Cro.  E.  T92.  in  pi.  5.  Ar;. 
•nd  the  coanfel  of  the  other  fide  agreed  this  cafe  (in  which  he  was  of  connfel;)  fvt  they  ftail  be 
intended  'm  a  good  fenfe,  and  coald  not  be  intended  that  they  counterfeited  warrants  or  recofdi. 

1 8.  He  is  a  bafe  cozening  knave  ;  he  is  a  cheater^  and  has  cozened 
his  majlery  was  fpoke  of  a  deputy-clerk  to  an  arch-deacon's  re- 
gifter^  who  received  the  fees  and  profits  of  the  office  to  render 
accounts  All  the  court  (abfente  Bramfton)  held  that  it  (hall 
not  be  intended  but  the  words  were  fpoke  concerning  the  execu- 
tion of  the  ofiice,  where  the  communication  was  concerning  the 
office.  And  adjudged  for  the  plaintiff.  Cro.  C.  563.  pL  8. 
Mich.  15  Car.  B.  R.  Reignald's  cafe. 

19.  Thou  haj}  received  money  of  the  king  to  buy  new  fdddles^  and 
haft  coT^ned  the  king  and  bought  old  faddles  for  the  troopers,  Bram* 
fton  Ch.  J.  and  Heath  J.  held  the  words  a£tionable  j  for  it  is 
not  material  what  imployment  he  hath  under  the  king,  if  he 
may  lofe  his  imployment  or  truft  thereby.  And  it' is  not  ma- 
terial whether  the  imployment  be  for  life  or  years,  &c.  Mar. 
82.  pi.  135.  Pafch,  17  Car.  B,  R,  Sir  Richard  Qiecnfield'8 
cafe. 

20.  An  afftgnee  of  one  who  is  deputy  only  at  will  tf  the  hailiwict 
of  Middlef^x  'to  the  lord  trcafurer^  Js  not  fuch  an  pfficcr  as  may 

bavc 
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have  an  adion  againft  one  for  faying  of  him^  thau  art  a  cozener. 
Noy.  74.  Dobfon  v.  Dugdale. 

21.  you  have  cozened  the  Jiate  of  2^ yCOoL  and  I  will  prove  it^ 
Jor  you  have  received  25)OOo/.  of  the  office,  and  not  compounded  for 

it,  and  have  foified  in  words  in  the  order  for  your  compofttion,  arc 
adionable,  being  fpokc  of  an  officer.  Style  436.  Trin.  1654. 
B.  R.  Henley  v.  Sir  Edward  Baynton. 

22.  He  hath  broken  up  letters,  and  taken  out  hills  of  exchange,  Frwm.Rep, 
being  fpoke  of  one  retained  by  the  under  poft-maftcr  to  carry  *76.  pi. 
about  poft  letters,  of  which  he  made  a  profit ;    and  whereby  he  Ind'thc 
loft  the  imployment  j   adjudged  not  aftionable,  and  fo  a  judg-  words  heWl 
ment  given  in  C.  B.  reverfed.    Vent.  275.  Mich.  27  Car.  2.  "^^'/^.'^ifc 
B.  R.  Bell  V.  Thatchen  no  coUo- 

quium  was 
laid  to  be  of  his  imployment  at  the  time  of  fpeaking  the  words.*— —* Vent.  276.  S.  C.  fays  that 
what  Hale  Ch.  J*  principally  went  upon  in  reycrfing  the  judgment,  was  the  quality  of  the  employment  \ 
*  for  by  maintaining  fuch  a^oos,  one  muft  not  fpeak  difparagingly  of  a  man's  cook  or  groom,  but  an 
a^on  would  be  brought. 

♦[466  J 

23.  Words  fpokcn  of  a  doftor  of  the  civil  law,  who  was  alfo  c»(«>  &c-  m 
a  jufticc  of  peace,  and  chancellor  of  the  biihopric  of  Norwich,  ^alntiffde- 
were,  viz.  he  is  not  fit  to  he  a  chancellor  or  ajuflice  of  peace :  he  is  dared  that 
a  knave,  a  rafcal,  and  a  villain,  he  is  not  ft  to  practice,  he  ought  to  h^^aschan- 
have  his  gown  pulled  over  his  ears ;  adjudged  adionable.  2  Lutw.  btlhop^andr 
1288.  Trin.  5  "VV.  3.  Pepper  v.  Gay.  Hood  for 

*  parliament 

man,  and  that  the  defendant  faid,  there  goes  your  rare  chancellor  to  fuhorn  WitfieJJes  toftoear  aga'wfi  the 
farfin  j  Powis  and  Gould  J.  held  the  words  actionable}  but  Holt  Ch.  J.  and  Powell  e  contra,  not 
adiionable  \  for  the  firA  words  are  only  a  defcription  of  his  perfon,  and  thofe  which  follow  do  not 
relate  to  his  office ;  to  fay  a  man  is  forlworn,  is  not  actionable,  and  fuborning  is  not  a  crime  !n  itfelf^ 
but  as  it  relates  to  petjury ;  for  there  can  be  no  fubornation  but  where  there  is  perjury.  2  Sidk. 
696.  pi.  S.  Trin.  3  Annae  B.  R.  Walmefley  7.  Ruffel.  6  Mod.  200.  S.  C.  argued  by  the 

courts  feriatim. 


(T.  a.  2)     For  Words  fpoke  of  Judges. 

I.    A   Judge  of  the  admiralty-court  brought  aftion  againft  the  Poph.  jj.  . 

■**^  defendant,   againft  whom   fentence   was   given   in   that  ^*  ^-  ^^ 
court,  and  counted  that  the  defendant  faid,  that  the  faid  fentence  rkoy'td  la 
given  hy  the  plaintiff^  (innuendo  fententiam  prsedi£lam)  was  «r-.arrcft  of 
rupt/y  given.     Adjudged  a£lionable,  and  that  tlic  words  muft  be  i"<*gro«nt 
intended  of  the  judge  that  gave  the  fentence,  and  fo  it  was  pre-  onhcTaics 
cifely  alleged  in  the  declaration.     Cro.  E.  305.  pi.  3.  Mich.  35  thcdefcn- 
ic  36  Eliz.  B.  R.  Cxfar  and  Curfeney.  ^*^'  "^'"5 

2.  My  lord  chief  haron  cannot  hear  of  one  ear  ;  there  having  been 
a  colloquium  of  his  adminiftration  of  juftice,  it  was  adjudged 
aflionable.  Otherwife  if  there  had  been  no  difcourfe  of  his 
juftice.     Cited  Het.  167.  in  cafe  of  Allefton  v.  Moor. 

3.  Your  mafler^ s  witnejfes  (in  fuch  a  caufe)  were  perjured,  and 
your  mafer  is  the  maintainer  and  upholder  of  them.  Rainsford  and 
Turner  held  the  words  not  aftionable,  they  not  relating  to  his 
office ;  and  it  was  pot  faid  that  he  upheld  their  perjury  but  only 
their  perfons  -,   but  Hale  Ch,  B.  e  contra  -,   for  if  true  they  are  a 

fcandal 
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icandal  to  his  office,  and  (upholding)  here  dan  htTe  no  otiiei^ 
meaning  than  abetting  them  in  their  perjury ;  but  judgment  was 
arrefted.  Hard.  501*  Mich.  20  Car.  a.  in  toe  ezchequerj 
Pugh  V.  Owen. 


^(s.  a)      ^x.  a.  3.)     For  Words  Ipokc  of  Jufticcs  of  Peace* 

3«>  3»»  33-   3^  39- 

S.  C.  cited  I,  'V^O  U  do  openty  maintain  and  countenance  the  nvorjl  people  agednjt 
YdUirtonT'  God^s  laws  and  the  queeffs  ;  held  not  adionable,  though  fpoke 

lay*  it  waa'  of  a  juftice  of  peace,  the  words  beixig  too  general.  Cro.  £•  297. 
aot  aUegcd     pi.  7.  Pafch.  35  Eliz.  B.  R.  Butler  v.  Paynter. 

cxptcftly 

tbat  Butler  was  t  tuftice  of  the  peace  at  the  time  of  tl|e  fpeaking  the  wordi.  ■  Palais  69.  cte 
£•  €•  u  adjudge/  that  th^  adion  lies.  Pahn*  566.  S.  C.  cited  by  Crooke  J.  wha  faid  he 

waa  of  Coanfel  in  that  cafe,  asd  it  was  refoived  it  ought  to  be  averred  that  he  was  a  juftioe  9t  the 
time  of  the  fpeaking ;  bat  jf  it  appaars  that  the  words  were  fpoko  alter  he  was  a  jufiicc,  as  if  he 
alleges  that  he  was  a  juftice  of  peace,  and  that  afterwards  the  words  were  fpokc,  it  is  good  withoot 
layiag  that  the  plaintiff  was  a  *  juftice  of  peace  at  the  time  of  fpeaking  \  for  though  it  might  be  that 
this  commi/fioa  was  rictcrminid|  being  only  a(  the  king's  will,  yet  it  ihaU  not  be  iotoded  afttr  \ 
verdift. 

♦|;467] 

2.'  One  indi£led  of  felony,  to  which  he  pleaded  not  guilty, 

faid  of  the  plaintiff  a  juftice  of  peace,  be  did  feek  my  Ufe^  and 

tWered  10/.  to  the  under-Jheriff  to  impanel  a  fpecial  jury  that  might 

find  me  guilty  of  the  felony ;    adjudged  a£lionable.     Cro.  £.  313, 

pl.  3.  Hill.  36  Eliz.  B.  K.  BleverhaiTet  v.  Bafpoole^ 

•  And.  47.         3.  One  W.  being  arrefied  as  acceffory  of  felony  for  fiealing  hb  own 

M^^^'  ^(?oiif,  Mr.  Stafford  (the  plaintiff)  knowing  of  this,  difcbarged  the 

8.  C.  ad-     faid  W.  by  an  agreement  of  '^L  fo  which  Mr.  S,  was party^  wbere^ 

Judged  and     jo  /.  was  to  be  paid  to  JWr.  S.  and  was  paid  to  his  man  by  his  a^ 

jjj*^*      pointment.     Adjudged  af^ionable,  the  words  being  fpoken  of  a 

words  are      juftice  of  peace,  and  the  judgment  affirmed  in  the  exchequer^ 

uieff^iio    chamber.    Mo.  704.  pi,  981.  Triiv  36  Eliz.  Stafford  v.  Powler. 

1»  is  aceeflbry  to  the  felony,  and  the  words  (ftealing  of  his  own  goods)  does  not  after  the  cafe;  fcr 
iman  may  be  accefTory  to  the  ftealing  his  own  goods* » *  Cro.  E.  536.  pi.  71.  Mich.  38  <e  ^ 

Zlic.  in  the  eichequer-chamber  S.  C.  and  judgment  affirmed  by  ail  the  juftlces  and  banns  bdidea 
Waimfley. 


vnm  Mme      4.  Thou  art  afalfe  jujlicey  is  aQionablc  ;   per  Andcrfon.    Crow 
tAe,    E.  358-  Mich.  36  &  37  Eiiz.  in  pi.  18. 

as  a^IooablCa  being  fpoke  to  a  juftice  of  peace;  per  Anderfon.    Cro.  £.  358.  in  pi.  i8.  Mich.  36  * 
37  £li»*  C.  B. 

5j>  W.  M*  h  an  half -eared  juftUe^  he  ivUJ  bear  but  of  ont  fide  j  adjudged  actionable.     Cro.  C.  113. 
fl.  10.  Trill.  7  Car.  B.  R.  Sir  William  Mariham  v.  Bridges. 

5.  7hou  art  a  lewdjuflice^  is  a£bionable ;  per  Anderfon.    Cro. 
E.  358.  in  pi.  18.  Mich.  36  &-37  Eliz.  C.  B. 
Coldfr.  6.  The  father  being  a  juftice  of  peace,  brought  an  a6lion 

S^  C.^faA*'  Sig^^'^ft  ^^^  ^'^^  ^^^  faying  to  him,  my  brother  hasflole  a  black  mare^ 
Clench  and  and  you  was  privy  to  iV,  and  fent  her  away  to  the  fens  to  my  brother^s 
Cawdy  ^^  .  Jt  was  movcd  that  privity  docs  not  make  one  aceeflbry  to 
SSc^thc  *  felony ;  but  the  plaintiff  being  a  juftice  of  peace,  t^c  words 
•aioomain-  were  flanderous,  charging  him  with  foiothering  felony,  he  bein^ 
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Myv  to  it ;  and  judgment  for  him.    Mb.  401.  pi.  528/Pafc)i.  tain^bit; 
37  Eliz.  Laffels  V.  Laffeleu  ^  ^;^* 

7.  Words  fpoke  in  open  feffions  were,  viz.  jou  have  ferverted 
juJUcii  and  to  ycur  Jbame  and  dijhonoi^r  I  tvill  prove  if,  were  ad- 
judged a£tionable.    Mo.  409.  pi.  554.  Trin.  37  £Uz.  Ld.  Be* 
laware  v.  Pawlet. 

8.  Mr»  S.  coveretb  and  hidetb  fekmesy  and  is  mt  worthy  to  he  a  ^'.  ^  f 

jujlice  ofpeacey  adjudged  adiionable  \  for  it  is  againft  his  oath  and  J?/^^**^ 

office^  and  good  caule  to  put  him  out  of  the  commiifion,  and  he  aaionibie» 

may  be  tndided  and  fined  for  it.     4  Rep.  i6»  a.  pi.  7.  Mich,  though  not 

44  &  45  EUz.  C.  B.  Stutley  v.  Bulhead.    ^  Kc?* 

them  to  be  fielons,  or  that  he  was  a  juftice  of  peace.  Cro.  J.  26S.  cited  by  Tanfield  Ch.  B.  as  ad. 
judged  m  Sir  Hzkky  Lka*s  cafe  to  be  a^ionable;  and  fays,  a  multo  fortiori,  when  one  fays  te% 
ajwutbert^  and  matntatmr  offehniei,  which  cannot  be  without  conuiknce  of  themj  and  adjud^  ac- 
tionable.    Cro,  J.  267.  pi.  30.  Mich.  8  Jac.  Rich  ▼•  Holt. 

9.  Words  fpoken  of  a  juftice  of  peace,  who  had  been  flierifF  Y'dv.  64. 
of  the   county,  and  for  7   years  before  was  deputy-lieutenant  fjj^^^^ 
there,  viz.  your  mailer  (innuendo  the  plaintiff)  U  a  haje  rafcally ^ox^\D%\y\ 
villain^  and  is  neither  nobleman^  knight y  nor  gentleman^  hut  a  mojf  butmentioni 
villainous  rafcal^  and  by  unjuft  means  doth  moft  villaineu/ly  take  ^ther  JSJ^pj^^. 
nfen*s  rights  from  them^  and  keeps  a  company  of  thieves  and  traytors  tiffs  ^uiS- 
to  do  tntfchiej^  and  giveth  them  nothing  for  their  labour  but  hafe  bluf  fic^tioa^ 
liveries^  and  this  all  the  country  reports^  and  other  good  he  doth  ttot 

any.     Adjudged  not  a£tionabie.     Cro.  J.  5  8.  pi.  4.  Hill.  2  Jac^ 
B.  R.  HoUis  V.  Brifcow. 

10-  JUr.  K.  is  a  bajket-jujliccy  and  a  partial  jujlice  ;    I  nvill  ^ve    T  4^8  1 
him  $L  a  year  for  his  gifts  for  j'tf/fice-matters,     Fenner  and  Wil-  Het.  17^ 
liama  only  in  court,  held  the  words  (partial  juftice)  aftionablfe,  ^^  "*°^ 
but  none  of  the  other  words ',   and  that  (partial)  touches  him  in  jJd^ed. 
his  office,  and  is  quafi  a  corruption.     Cro.  J.  90.  pi.  17.  Mich* 
3  Jac.  B.  R.  Kemp  v.  Houfegood. 

'    II,  Tou  are  a  fnveet  jujlice ;    you  fent  your  ivarrant  for  J,  S.  to  Het. '173. 
h^  brought  before  youforfufpicion  of  felony  ^  and  afternvards  fent  J.  JD.  Aig.  in  cafc 
to  him  to  give  him  warning  thereof^  that  he  might  abfent  himfelfi   All  J^  CaS^ 
the  court  held  the  words  aflionable;  for  it  touches  him  in  his  office  cites  Den* 
to  give  fuch  fecret  warning ;    and  adjudged  for  the  plaintiffl  '*«'»  ^^ 
Cro.  J.  143.  pi.  1.  Hill.  4  Jac.  B.  R.  Burton  v.  Tokin.  aau^l^, 

for  It  18  a  milbehaTiour  in  a  juftice  of  peace  to  do  f^. 

12.  When  thou  tvqfi  a  jujlice^  thou  Huq/l  a  bribing  jujlice^  being  S.  P.  Ai^. 
fpoke  of  one  who  had  been  a  juftice  of  peace,  but  was  put  out  JJ^t  he** 
of  commiffion,  is  a£tionable ;  for  though  it  refers  to  a  thing  paft,  ought  to 

Jet  it  defames  him  for  ever  in  other  people's  opinions,  and  makes  aijcgehetm 
lim  accounted  unworthy  to  bear  office  afterwards;    per  cur.  J^c dine  the 
Yelv.  153,  254.  Fafch.  7  Jac.  B.  R.  obiter.  words  wen 

fpokea. 

13.  He  (prsfatum  querentem  innuendo)  yir  malice  and  fpleen'^^^^:  ^^* 
did  many  times  virefl  the  lawj  and  pervert  jufiiccy  to  ferve  his  own  Beamoont* 
ium^  being  fpoken  of  a  juftice  of  peace,  is  adlionable.     Thefe  s.  C.  ad/ 
words  {hall  be  intended  fpoken  of  him  in  the  worft  part,  and  in  judged  ac- 
(vandal  of  him  in  his  office  \  and  adjudged  for  the  plaintiff^  and  by\h?eLr 

10  that 
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opinion  of    that  judgment  affinned  in  error.    Cro.  J.  240.  pi.  6.  Pafclu 
!^jcnk.     8' J»c.  B.  R.  Sir  T.  Bcamond  v.  Haftings. 

317.  pi.  9*  S.  C.  accordingly. 

Poph.  180.         I  J.  Jie  had  2  /ervantf  profecuted  about  ^  or  6  years  Jince  for 

^o^\Tiz\'    J^i^^^^Z  fi^^Py  ^"^  ^^  dejtred  me  not  to  profecute  them,     Thefe  words 

butnojudg-  were  fpokc  of  a  juftice  of  peace.     It  feems  that  the  words  arc 

mcnt  in         adionablc,  but  not  in  this  cafe,  becaufe  it  is  not  averred  that  be 

cjtlier  book.   ^^^  a  jnjlice  of'^t^Qt  of  the  fame  county  ivhere  the  words  "werefpoke, 

it  not  being  againft  his  office  to  endeavour  to  ftay  proceedings 

againft  the   parties,    if  it  be  in  another  county  where  he  has 

nothing  to  do.     Lat.  49.  Trin.  2  Car.  Button's  cafe- 

S1d.412.pl.        16.  He  is  a  forfworn  jujlice^  and  not  fit  to  ftt  upon  a  bench*     It 

*^'o!^n 'd      ^^  moved  that  there  was  no  colloquium  of  his  office  ;    but  per 

s.  c.°ad-'     cur.  there  need  not ;    for  it  appears  by  the  words  themfelves  that 

judged  for     they  wcrc  fpoke  of  him  in  refpecb  of  his  office.     Lev.  280.  Mich. 

!!!.m!^'."22!  ^*  ^^'-  ^-  ®-  *•  ^^"^^  ^'  Ofgood. 

pi.  60.  S.  C.  adjudged  accordingly.  Vent.  50.  S.  C.  adjudged  accordingly;    for  the  calling 

iiim  (forfworn  juftice)  fliews  he  intended  perjury  relating  to  his  office,  to  which  an  oath  ia  annexed. 
>        2  Kcb.  548.  pU  21*  S.  C.  adjornatur.  But  ibid.  579.  pi.  208.  adjudged  for  the  plaintiff. 

17.  He  is  not  worth  a  groat ^  a  fid  he  is  gone  to  the  dogs.  It  was 
infifted  that  the  ftatute  of  H.  6;  requires  that  a  juftice  of  peace 
{hall  have  40 1.  a  year  ;  but  fuch  words  vere  h^ld  not  adionable, 
unlefs  the  perfon  of  whom  fpoken  lives  by  buying  and  felling. 
Vent.  258.  Pafch.  26  Car.  2.  B.  R.  Anon. 

18.  Plainti£F  declared  that  he  was  a  juftice  of  peace,  and  that 
there  was  a  rebellion  in  the  weft  by  the  duke  of  Monmouth^  &c« 

E  4^9  ]  that  fearch  was  made  for  the  defendant,  being  fufpe^led  to  be  in 

that  rebeinpn;    and  that  thereupon  the  defendant  faid  of  the 

plaintiff,  John  Prow/e  is  a  knave ^  and  a  bufy  hnave^  for  fearclnng 

after  me  and  other  honijl  meh  of  my  forty  and  I  will  make  him  give  me 

fatisfaBion  for  plundering  me.    It  was  moved  in  arreft  of  judgment^ 

that  here  was  no  colloquium  laid  c*  his  office,  or  that  the  words 

were  fpoken  relating  to  his  office,  therefore  an  a£kion  would  not 

lie,  though  an  information  might.     The  court  was  divided,  and 

fo  the  plaintiff  had  his  judgment.     3  Mod.  163.  Hill.  3  Jac-  2. 

B.  R.  Prowfe  v.  Wilcox. 

fttd.Raym.        ip.  He  is  a  rafcal^  a  villain^  and  a  liar^     Per  cur.  the  words 

Mich.*  i  1^*    rafcal  and  villain  being  fpoke  of  a  juftice  of  peace,  where  a  col^ 

Geo.  S.  C.   loquium  was  laid  of  his  office^  import  a  fcandal ;    for  though  thofe 

where  the      are  words  of  an  incertain  iignification,  yet  they  import  a  mean 

Je!sara}cjl'  ^"^  ^^^^  bchaviour  in  the  man;*  that  the  word  liar  is  as  much 

fy  villain,      zs  to  fay  the  juftice  of  peace  zGts  unfairly  in  his  office,  fo  taken 

at:dh neither  altogether   they  are   fcandalous  words;    and   the  plaintiff  had 

Ikr.igbt^^'lor    judgment.      8    Mod.    271.    Trin.    10   Geo.    1725.    Aftiton  v. 

f-vtUmatiy     Blagrave. 
ut  a  mojl 
villainous  rafraJ^    and  by  unjuji  means  d.th  mafl  'vllfcincvjly  take  9tber  men's  rights  frsm  them^  and  ketpt 
m  c^-fKpany  of  thieves  ana  t  fay  ton  to  do  mifchlcf^   and  the  court  held  it  all  one  j«5  if  he  had  faid  he  wat 
a  villain  in  the  execution  of  his  office,  a  rafcal  in  the  execution  of  his  office,  and  fo  of  litf,  aod  gave 
judgment  for  the  pUintid^. 

20.  Tou 
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20.  Tou  roiled  the  foor,  and  are  wcrfe  than  a  highwayman. 
2dly,  Tou  villain f  you  have  robbed  the  poor^  and  are  luorfe  than  a 
highwayman,  3dly,  T^ou  villainy  yoti  have  robbed  the  poor,  4thly, 
You  are  worfe  than  a  highwayman^  The  court  thought  there  was 
not  much  diiBculty  in  this  cafe,  and  obferved  that  though  tl^e  * 
plaintiff  was  faid  to  be  a  juflicc  of  peace,  yet  no  fpecial  damage 
%oas  laid  i  and  faid  that  the  office  of  a  juftice  of  peace  is  not  fo 
confiderable,  but  that  many  people  chufe  to  decline  it ;  that 
(villain)  alone  has  never  been  held  aftionable,  though  indeed 
in  fcandalum  magnatum  the  rules  are  very  different;  that  (rob- 
bing) is  a  word  of  an  incertain  iigniBc^tion)  and  is  here  ren- 
dered more  fo  by  the  words  annexed,  viz.  (the  poor  ;J  what 
poor  ?  and  when  r  fo  that  the  verdi£l  being  general,  if  one  fet 
are  bad,  judgment  mud  be  arrefled  for  the  whole  ^  and'  the 
words  (worfe  than  .a  highwayman)  are  very  uncertain,  and  judg- 
ment muft  be  arretted.  Rep.of  Cafes  of  Praft.  in  C.  B.  160. 
'  Mich.  13  Geo.  2.  Palmer  v.  Edwards. 

(U.  a)     For  what  Words  ///  Dijgrace  of  a  Trade^ 

f  I.  TN  an  aclion  upon  the  cafe,  if  the  plaintiiF declares  that  he  *  [aio  T 
■*•  was  for  feveral  years  before  a  brewer,  and  got  his  living  jo.  444.  p], 
by  brewing  of  beer,  and  felling  it  to  his  cuftomers,  and  he  5*  s.  c.  and 
brewed  wholefome  beer^  and  that  the  defendant  having  a  dif-  ftaye"^"for 
courfe  with  his  cuftomers  about  his  trade,  and  of  his  beer  brewed  the  words  m 
by  him,  to  the  intent  to  difcredit  him  and  his  beer  as  well  to  th<'«»i«ivci 
his  cuftomers  as  to  hi^  neighbours,  with  whom  he  had  before  ^y^fcandal. 

traded,  faid  thefe  words  of  tl\e  plaintifiF  and  his  beer,   /  will  Mar. 

give  my  mare  a  peck  of  malty  and  lead  her  to  the  watery  and  let  her  55' .P**  ^3* 
drinky  and  fhe  fhall  pifs  as' good  beer  as  any  Tom  Fenn  (who  was  Fcnn"s.'c. 
the  plaintiff)  brews ;    by  the  fpeaking  of  which  words  he  was  adjornatur. 
cfteemcd  among  his  cuftomers  and  neighbours  to  brew  and  fell  ^"^  "J  ^'"* 
unwholfome  beer,  and  they  afterwards  rcfufed  to  buy  beer  of  that  if  one 
him,  and  to  have  any  dealing  with  him  in  *  his  faid  trade  ;    no  fays  ©f  a 
a£tion   lies   for  thefe   words,   without  fhewing  fome   particular  J^^^^^*^'  ^^^ 
damage   thereby,    as   that  fome  particular  perfons  abjlained  from  naughty  ben-^ 
buying  of  beer  of  him y  or  fuch  like  particular  lofs  ;    for  thefe  words  without  fay- 
fhall  be  taken  to  have  been  fpoken  in  merriment  and  jeft ;    for  {^|  ™^J^^' 
it  is  impolTible  to  be  true  in  the ,  underftanding  of  any  man,  and  arc  aaion. 
it  may  be  underftood  that  he   intended  that  he  brewed  fmall  ^*^'e  without 
beer,  and  not  unwholfome  beer.     Mich.  15  Car.  B,  R.  between  "y  fpcaai 
Fenn  and  Dixe,  adjudged  f  per  totam  curiam,   in   arreft  of   |  p^^i  - 
judgment  after  a  verdi<5l  for  the  plaintiiT.     Intratur  Hill.   15  Car.   «    -^-  j 

Rot.  8'?8.1  damage. al- 

^     -^  legcd ;  the 

whole  court  (abfenCe  Crooke)  c  contra,  held  that  the  words  of  thcmfclvcs  were  nr>:  actionable, 
without  alleging  fj^ecial  d^ioi^gc,  a£  the  \yiU  of  hi«  cuftom;  Sec,  which  in  not  he;c  j  a.nd  therefoie  agt 
actionable. 

[2.  If 
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rbou  didfi  ^2*  If  A.  brings  an  a£lion  againft  B.  .and  declares  that  lie  tni 
M^dTut^H*  ^  nicrchant,  &c.  and  the  defendant  to  difgrace  him  ip  his  trader 
wet  wW,  fatd  thefe  words  of  the  plaintiff,  tim  art  a  deafiog^  a  dumi  dog^ 
feeing  fpoken  ^  heggarlj  pafcolj  and  thou  art  a  cheating  tnercbafU^  ^oagh  the  laft 
md'^d^  words  only,  fcilicet,  thou  art  a  cheating  merchant,  arc aftkm* 
•fwod,  is  able,  if  any  are,  and  thefe  foun4  but  as  familiar  words  of  heat ; 
jOonabic,  yet  if  the  defendant  juftifies,  that  whereas  he  had  bwgbt  a  pife 
ifecdpfof  sT  Canary  vnne  of  the  plaintiffs  and  left  it  in  the  ptffeffon  cf  the 
ftade )  per  plaintiffs  xSxt  plaintiff  fecretly  took  out  a  certain  quantity  thereof^  and 
l^wh^rtLk  ^^  *^  ^  '*^  quantity  of  that  which  was  not  fo  goody  and  therefore 
J.  Lat.\ss.  he  fpoke  the  words,  and  therefore  this  is  found  againft  him,  this 
Trin.  iCar.  fliews  that  he  really  intended  a  cheat  in  his  trade,  and  therefore 
^^  ^"  the  aAion  lies  \  iot  it  appears  by  all  the  words  themfdres  that 
S.  c!  cited  he  fpoke  diem  in  anger,  and  to  Icandalize  him.  Trin.  17  Car* 
P.  72.  b.  B.  R.  between  Lambell  and  Hancock,  adjudged,  this  being 
^qP^*  moTcd  in  arrcft  of  judgment* 

435.  pi.  49s.  S.  C,  but  S.  P.  does  not  appear.  * 

Wocds  fpoke  of  a  fuller  were,  that  he  fttpt  boles  msdt  in  fultwg  tokh  Jhcks*  Lat.  iSS*  cited  bf 
Dodendge  J.  as  adjudged  not  a^onable* 

•  Wob.  140.  [j.  If  a  man  fays  of  a  *  common  carrier,  (who  is  ot  good  re* 
Hiil!i4*Tac.  pw^^w)  tbat  he  is  a  common  barretor,  no  a£tion  lies;  fortius 
s.  c.  but  no  difgrace  does  not  any  way  reflef):  upon  him  in  his  trade.  Hob« 
judgment  or  Rep.  189.  between  Thornton  and  Jobson*  But  if  a  man  iayt 
2J5  Lrcur.  ^^  *  juilice  of  peace,  or  public  officer,  or  of  an  f  attorney,  thiat 
M  to  thia     he  is  a  common  barretor,  action  lies.    Hob.  Rep.  189.] 

point.— 

Brownl.  ii.  Thornton  ▼.  Jepfon,  S.  C.  tbe  words  being  fpoke  of' a  currier  [carrier]  |  but  fajstiie 
words  [adion]  would  not  lie  for  a  man  of  that  profeffion.-*«See  (S.  a)  pi.  30.  S^  C«-  '  .Hobi 
X40.  pl«  191.  S.  P.  per  cur.  accordingly,  obiter  in  S.  C. 

Ht  b^i  ntadtfalje  Uners,  be  bat  coxened  my  bufiand  of  iiL  and  g^fve  me  a  felje  and  fi^ti  ar^nf* 
tM.nce^  being  fpoken  of  a  carreer  to  his  wife,  but  v^ithout  any  colloquium  of  his  being  a  cwxier,  ad- 
judged not  aaionable.    Lev.  ZI2*  Mich.  15  Car.  2.  B.  K.  Mills  v.  Monday. 

f  See(S.  »)pL  15.  S.  P.  ■' 

•  [4.  If  a  man  fays  of  a  weaver  tliat  ufed  to  weave  for  divers 
cuftomers,  he  is  a  rogue  and  a  vUlain^  and  he  taketb  the  goods  tf 
his  cufiomersy  and  paiuneth  them^  and  he  is  not  a  man  to  be  trufid^ 
adion  lies;  for  this  difgraces  him  in  his  trade.  Hill.  1650* 
between  Dei.aporte  and  Cook  adjudged,  this  being  moved 
in  arreft,  where  the  words  were  fpoken  in  French,  but  this 
was  the  interpretation  in  Englilh.    Intratur  HiU.   1649.   RoU 

44590 
tC  47'  3  [5-  I^^  aftion  upon  the  cafe,  if  the  plaintiff  declares  that  he 
J®*  395- pi-  was  retained  as  the  fervant  and  bailiff  to  J.  S.  and  lived  in  the 
judged  ac  *  boufe  with  him,  and  that  the  defendant  fpoke  thefe  words  of  him, 
cordin^ly  you  are  a  cozening  knave,  and  you  did  coxen  your  mqfler  ^a  bujhd 
2ft"  ^rfi  rf^^^^y  X  (innuendo  the  barley  of  J.  S.  in  the  charge  and  truft  of 
^    '    the  plaintiff  before  put  and  committed)  an  adion  lies  for  thefe 


no  naention 


being  there    words.     Mich.  1 3  Car.  B.  R.  between  Sam  and  Bigg  adjudged^ 
dfthebar-^   this  being  moved  in  arrcfl  of  judgment.] 


AU  the  court  (abfente  BramplVon)  held,  that  true  it  ii  generally  an  a6lion  will  not  fie  for  caSiOf 
coMBiog  koave,  yet  what  they  are  fpokea  of  one  wh*  is  4  fervaiic  and  accouauat,  and  «lM»fe  credit 

«4 


I 

^ftiOtttK  [for  Words.]  471 

kftd  mauRttaittcfe  depends  upon  his  faitlifttl  deilbg,  »d  he  by  dilgnceAil  woi^i  \*  deprived  of  fab 
Ihefihood  sod  means  of  mauntenince,  there  it  good  nmfini  It  fluHild  besr  tui  adioay  that  he  mighc 
have  lecompence  for  his  lofs  of  credit,  and  means.  Ice*    Cro*  C.  4,80,  481.  pi.  3.  Mich.  13  Car* 

If  a  bailiff  is  intnifted  with  boying  and  felling  corn,  and  has  giester  wages  in  tefped  thereof^  uA 
another  fays  of  him,  he  bath  dscthftd  hit  mefir,  by  buying  and  filing  by  falft  mea/ure  to  hit  loft  and 
dawmgtf  this  is  afiionable  \  for  it  difcrediu  ntm  io  his  means  oi  living,  and  may  occalioA  his  lofing 
his  prefent  fervice,  and  to  be  refofed  by  otiiers ;   per  Hobart  Ch.  J.     Hob.  76.  in  pi.  95.  But 

Win.  40.  Hobart  Ch.  J.  cites  the  cafe  of  Brad  v.  Hay,  in  B.  R.  that  the  plaintifif  declared  he  was  . 
baillfl-'to  J.  S.  and  had  the  baying  and  felling  his  corn ;    and  that  defendant  faid  of  him,  that  ht  fold 
byfaifk  mmfureu    And  adjudged  that  no  a^on  Iks  j   for  it  is  not  a  icandal  to  him  in  his  publio 
prqfeilion. 

The  piaintiff  declares,  that  he  was  bailiff  or  fervant  to  Mr.  Gawdy ;  and  the  defendant  faid,  ilfr* 
Skrrtr  defirid  Mr,  Gawdy  to  fa  fartbtr  bow  Raytuldi  did  get  bis  meant ;  and  that  be  was  become  m. 
hrokery  and  did  not  know  but  that  be  now  and  then  threw  itt  a  load  of  com  $  and  that  his  wife  was  as 
chargeable  as  a  lady,  and  if  be  kept  him  he  would  never  let  a  foot  of  land.  Refolved  per  curiam,  thaC 
they  are  not  adionable ;  but  if  he  had  declared  that  he  had  been  his  bailiff  certainly,  and  had  alleged  a 
fpecial  dami^e,  it  had  been  good ;  and  the  faying  Mr.  Farrer  faid  the  words,  whereas  he  faid  them  not 
(which  was  averred  by  the  pUii^jciff)  would  not  excufe  him  any  more  than  if  he  had  fpoke  them  him- 
Celf.    Judgment  atrefted.     Freem.  Rep.  275.  pi.  304:  Pafch.  1674.  Raynold  t.  Blanchett* 

[6.  In  an  adion  upon  the  cafe,  if  the  plaintiff  declares  that  he  Woidsfpokc 

ufed  the  art  of  a  fcrivenex  for  8  years  before,  and  received  the  J^t^^^JJlI 

money  of  the  king's  fubjedis,  and  that  the  defendant  fpoke  thefe  ba  »  brokem 

urords  of  him,  he  is  a  broken  runaway j  and  dares  not  Jbfw  its  foce^  ^'^  '*« 

af^ion  lie$'for  thefe  words ;  for  though  it  was  objeded  that  be*  d^id  th^ 

fore  2 1  Jac«  of  bankrupts,  a  fcrivener  was  not  within  the  ftatute  he  was  a 

•  of  bankrupts ;  and  here  it  does  not  appear  by  his  declaration  that  ^*7?^ 

he  fo  received  money  as  to  make  him  a  bankrupt  within  the  (la-  ^  l^^ 

tute*     But  per  curiam  adjudged  that  the  a£lion  lies }  for  though  and  got  ^ 

it  is  not  within  the  ftatute,  yet  the  adlion  lies  at  the  common  law,  ""*j^  ?^ 

becaufe  thefe  words  difgrace  him  in  the  trade  of  a  fcrivener.  [l^  timber* 

Mich.   13  Car.  B.  R.  between  Best  and  Loit,  per  curiam,  and  mate-, 

Trin.   ,3  Car.  690.]  [j^^i«* 

houfes;  and  that  defendant,  In  difcourfe  of  him  and  his  trade,  fpoke  thofe  words.  The  plaintiff  had 
a  verdi^.  The  court  were  divided  in  opinion  whether  adion  lies  or  not,  and  fo  die  plaintiff  had  his 
judgment  upon  his  general  rule  for  judgment,  there  being  no  rule  made  to  (lay  it ;  but  ocherwife  had 
it  been  on  demurrer  or  fpecial  verdi^,  then  it  would  be  adjourned  to  the  exchequer  chamber.  3  Mod* 
155.  Hiii«  3  Jac.  a.  B.  R.  Chapman  v.  Lamphirc.  Comb,  74*  S.  C.  accordingly* 

[7.  If  A.  keeps  a  ftable  in  London,  and  ufes  tofeceive  horfes  at  Words  faid 
livery,  and  J.  S.  fays  to  him,  thou  buyejl  nothing  but  Jiinhing  rotten  ^eraer  »««• 
bay  to  poifon  men^s  horfes,  no  a£lion  lies  by  A.  for  thefe  words,  be-  go  not  to 
caufe  he  is  not  any  inn-keeper,  and  fo  it  is  not  any  trade  allowed  <—-''—  -i 
in  law.     *  Pafch.  14  Car.  between  Jones  and  Joice  per  curiam,   ^  ^'  ^^ 
in  arreft  of  judgment,  ftaid.]  fuch^  inf^ 

for  he  is  fo  poor  that  you  can  have  no  good  entertainment,     A6^ion  lies.     Hu^.  125.  Pafch*  10  Car* 
Per  cur.  obiter. 

Cafe,  &e.  in  which  the  pUintiff  declared  that  he  is  keeper  of  a  Ityery- ftable,  and  of  the  Bell-Savage 
Inn,  and  that  the  defendant  had  other  livery- ftables  in  the  fame  yard )  and  that  a  ftranger  coming 
tvith  a  waggon  into  the  yard,  and  inquiring  of  the  defendant  which  was  Bell-Savage  Inn,  the  defendant 
replied^  this  is  Betl-Savage  Jnn  $  deal  not  noUh  Soutbam  (the  plaintiff)  for  be  is  brokef  emd  there  it 
neitb^  entertainment  for  man  nor  borje*  After  a  verdict  for  the  plaintiff,  and  great  dsmaces,  the 
judgment  was  afiirmed  after  much  debate.  Raym.  231.  Mich.  25  Car*  2.  B.  R*  Souttiam  v* 
AUeo. 

[[8.  If  a  man  fays  of  A.  to  his  mailer,  who  is  a  Ihoemaker  (A*    [  472  ] 
being  his  journeyman,  and  the  foreman-  of  his  (hop,  and  ufed  to  See  (L.  b) 
cut  leather  to  njikp  Ihoes,  and  to  fell  goods  for.  his  mafter)  it  is  no  ^'  ^'^l^ 

matter 
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\j,  2.  pi.  3*  tnafter  nohohatb  hims  for  iwarrafft  wbofoever  bath  bim  he 
Anon*.s.c.  ^^.^^  ^^^  of  doors*  with  an  averment  that  in  London  (wh^re  the 

tne  court  J         e*     \       \    \     p  i  •rti«*-«i 

was  clear  oi  words  were  ipoken)  thefe  words  tantamount,  as  if  he  had  laid, 
opinion  that  /^^/  ke  would  unda  his  mafier^  a£lion  lies ;  for  it  is  a  fcandal  to  him 
^w'^Tthat  ^^  ^^^  traSe.  Pafch.  15  Car.  B.  R.  between  Ellis  and  Hunt 
the  averment  adjudged  per  curiam,  it  being  moved  in  arreft  that  the  a£lion  did 
ought  to  be,  not  lie.  There  were  other  words  to  which  the  court  gave  no  rc« 
(andfo  Aw  gard.    Intiatur  HiU.  14  Car.  Rot.  121 8  J 

it  fpecially)  the  plaintifF  was  damnified, 

[9.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  thil 
whereas  he  was  a  fervant  to  J.  S.  and  as  a  journeyman  to  him 
fold  feveral  goods  for  his  mader  truly,  and  that  he  got  his  living 
by  his  faid  fervice  ;  and  that  the  defendant  having  communtca* 
tion  of  his  felling,  faid  to  the  plaintiff,  thou  haft  cozened  me  of  ^L 
in  a  piece  of  Jiuffy  and  haft  cozened  me  of  600/.  or  700/.  more  ;  ibou 
haft  maintained  th^elf  and  others  with  my  money  ;  and  thou  didft  take 
4/ror  ^L  out  of  the  box,     A£lion  lies  upon  this  declaration  ;  for 
thefe  words  tend  to  difgrace  him  in  his  profeflion.  Mich.  15  Car. 
B.  R.  between  Phillips  and  Ellaker,  per  curiam  adjudged, 
after  a  motion  in  arreil  of  judgment.     But  qusere  how  this  dif- 
graces  him  in  his  trade,  inafmuch  as  this  is  no  prejudice  to  the 
mafler,  if  his  fcrvant  cozens  another  in  a  piece  of  ituS^  and  it 
does  not  appear  what  box  he  intended.] 
S.  P.  ad-  [10.  In  an  a£lion  upon  the  cafe,  if  the  plaintiff  declares  that 

judged  nifi,  he  was  a  merchant,  &c.  and  the  defendant  to  the  intent  to  dc- 
388.  Mich.  ^^^^  ^^^  *^  ^^^  trade,  having  a  difcourfe  of  his  trade,  and  of  a 
1653.  B.R.  partownerlhip  between  the  plaintiff  and  J.  S.  before  had  in  a 
Townfcndv.  certain  (hip  called  B.  fpoke  thefe  fcandalous  words  of  the  plain- 
}ie  is  a'Tefe  ^^^9  ^^  ^  ^  ^'l/^  cheating  knavey  and  he  hath  cheated  J,  S.  ( the  faid 
cheating  J,  S.  innucndo)  and  I  will  prove  it  s  for  he  received  <f  C.  in  part' 
inavcy  and  nerflnp  20/.  and  ^ave  an  account  unto  J.  S.  fpraed.  J.  S.  innuendo) 
bisfjtbcrby  I'ut  of  ^t.  received  01  the  laid  C  ubi  revera,  he  gave  a  true  ac- 
rcturmng  count  of  all  things  between  the  plaintiff  and  the  faid  J.  S.  touch- 
20/.  for  jj^g  ^Yit  faid  partnerfiiip.  The  aftion  well  lies  upon  this  decia- 
held  by  ration,  for  this  difgraces  him  in  his  trade  ;  for  It  difgraces  him 
Berkley  and  in  Ills  partncriiiip,  which  is  one  part  of  his  trade,  as  a  merchant. 
Crookc  Trin.  15  Car.  B.  R.  between  Arundel- and  Masy  adjudged  per 
fentibus)  to    curiam,  this  matter  being  moved  in  arreft  of  judgment.} 

be  action- 
able, being  fpoke  of  a  merchant.     And  judgment  for  the  plaintiif.     Cro*  C.  552.  pU  6.  Tnn.  15 
Car.  B.  R.  Arundel  v.  Mare. 

« 

UV!  ha  [11.  In  an  aftion  upon  the  cafe  for  fcandalous  words,  if  the 

^Jaf^lnd  P'*^"^^^  declares  that  whereas  for  divers  years  before  fuit  verus  &  • 
batb^rcken  fidelis  emptor  &  venditor  merchandizarum  &  mercimoniorum 
Mvktal-  &  diverfa  mercimonia,  mcrchandizas  &  res  per  viam  bar^- 
wifmah  nizationis  &  venditionis  emerit  &  vendiderit  &  hujulmi)di 
bim  break  cmptionc  &  vcnditione  per  totum  tempus  pnediftum  ufus  fuit, 
tbt  id  time;  and  thereby  hath  innintained  himfclf  and  his  family  ;  the  dcfen- 
the  plaintiff  ^""*  ^^^^  thcfc  words  cf  him,  he  is  a  broken  bankrupt^  and  a  de^ 
only  Hud  that  dined  man^  notable  to  pay  his  dtbts^  and  therefore  is  run  the  ceunerym 

Though 
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•TKottgh  he  does  not  aHegc  that  hft  ufcd  any  ccrtaifl  tif^c,  vizi  6(  ^^^^^  \ 
a  merchant,  or  other  certain  trade,  yet  the  adion  lies;   for  fuch  j^^  JJ    * 
a  man  who  ufcs  to  huy  and  fell,  and  Htc  thereby,  is  within  the  that  he  goe 
ftatutc  of  bankrupts,  though  he  is  riot  of  any  ♦  certain  trade*  ^!*[i^ 
Pafch.  1 6  Can  B.  Rv  between  Boyer  an^  SHAtfi  adjudged  per  ^iJ^  ^^ 
curiam,  though  I  moved  this  in  arreft  of  judgment,    Intratur  aid  oat  % 
Hill.  15  Car- W.  109.]  t^i^ 

judgment  was  antfted  per  tot.  car.  And  Doderidge  faid  it  nught  lie  btuded  of  borftoaTs  of  UUjr, 
aod  that  (1  wiU  make  him  break)  %^U  not  bear  ao  aa'ton ;  nor  to  fay  (he  hath  brakca  twice),  bdcaoie 
many  that  have  been  bankrupts  miy  now  ht  fufficient  $  to  which  Jones  ignei ;  hot  Dodtridge  and 
Jsnes  (ajdy  that  to  fay  be  wW  hnak  portly ^  wiU  bear  ata  aAion,  but  not  to  fay  /  vrill  $kaki  bm  brmk* 
Crew  ittdioed  to  the  whole,  and  day  was  given  to  ihew  caufe  why  judgnkot  ihonld  not  bS  arreAnd* 

Lat.  1X4.  Pafch.  a  Car.  Hiiri  dJk S.  C.  cited  D.  71.  b.  pt.  6.  marg.       ■     Koy  77. 

Marfbidl  v.  AlUo,  the  very  fame  words,  and  fecms  to  be  S.  C  adjornator.— D.  7^  b»  maif« 

■pi  6.  cites  S.  C.  and  fay»  judgment  was  antftcd,  becaufe  he  did  not  count  that  he  wit  t  tndefmaa* 

3.  C.  cited  Arg.  Sty.  419.  but  RoU  Ch.  J.  faid  he  did  not  agree  that  cSfe.     ■■■    ■$.  C.  eitai 

a  Ld.  Raym.  Rep.  1480.  -      .         .    .  ,  ^   i_     * 

Tbm  art  a  cojtelter  and  a  bankrvpty  ^wdbtif  an  ocatfiahmi  to  dtcehoe  men  iy,  was  fpokt  iji^gmtltmm 
UthQ  had  100 1.  a  year  land  to  life  upon  j  and  therefore,  though  he  ufed  i9  buy  and  feU  Imr,  yet  brcaulc 
he  was  iror  a  wurcbaut,  nor  did  Iwe  by  bit  trade^  the  betlA  opinion  of  the  court  was,  that  the  Worda 
^re  not  aaiooable.     And  fo  adjudged.    Godb.  40.  pi.  45-  Hiil.  »S  Eiia.  B.  R.  A»m. 

S.  C.  cited  Arg.  3  Mod.  xii.  .      .     *  .*-.,,  ^-  „      i-  .    . 

Cafe,  &c.  in  which  the  plaintiff  declared,  that  hd  for  7  yean  left  pift  had  UwfoUy  «/«/  tbi  art  */ 
^uyinr  and  feJiini,  and  had  gained  great  profit  thereby  for  die  fuppoit  of  bimftlf  and-  family  j  and 
that  ttie  defendant  falfe  *  ifialitioie  faid  of  him  (the  priintiflf)  be  h  s  rmugate^  and  <^3rfe  tbm  m 
rcptei  and  if  be  bad  bit  defats  be  bad  been  banged,  whereby  he  Joft  his  cuftom  j  but  he  did  not  allege 
any  fpecial  damage.  After  a  terdid  for  the  plaindfT  the  judgment  was  ft^ed,  becaufe  runagate  had 
not  the  fame  fenfe  as  bankrupt,  ind  here  the  plaintiff  did  not  fct  forth  what  tra«  he  ufed,  it  might  be 
of  a  tinker  or  pedlar  who  are  rogues  by  the  ftaibte  Elia.  fo  thd"  wordt  net  aabnahle.  But  the  le- 
^orter  makes  a  quxit,  by  realbn  of  the  words,  thon  deferreft  to  be  hanged,  %  hef.  %i^  Mich.  »9 
Car.  ».  in  the  exchequer,  Cockaine  v.  Hopkins.  ^  ,  „.      ^  l_.  -. .  ^  ^     .. 

♦  In  cafe,  fcc.  the  plaintif  deciarW,  that  by  buying  and  fellmg  #ares  uberrimam  fibi  St  familse  ae- 
•niiif It  Tivendi  fuAeotationem  (without  mentioning  any  certjdn  trade)  and  that  the  defendent  faid  to 
him,  and  of  him,  tbou  artapUifnl,  begrarly,  brokin/cilo^.  After  a  verdift  for  the  plaintiff,  it  was 
obieacd  that  the  plaintiff  did  not  allege  that  he  was  of  any  uade.     Sed  non  allocatur;  and  the  plaintiff 

}ud  judgment.     2  Jo.  140.  Hill.  3*  *  33  C«- »•  »•  ^-  ?««^^/-  ^f«^ 77*  ^"'-  '53- 

pi  m6.  Hill  52  i  33  Car.  a.  B.  H.  Anon,  fame  objefiion  made  and  orer-ruled  as  here,  and 
fecms  to  be  S.  C.  only  the  words  there  are,  tU.  be  h  a  bonkrUft,  and  box  betwfi  tbefi/evirai  montbt* 
And  adjudged  fir  the  plaintiff. 

[12.  If  a  man  {ays  of  a  tradefman,  iiou  aH  a  haft  heggdrh  r*  -^^^ 
fillow,  t  ««rf  *^^  '^  ^^'  ken  fir  mj  help  he  had  not  had  a  bit  oflread   t  fo».  61* 
ioput  in  his  head;    and  I  have  exaBly  caft  up  his  ijhdei   he  is  mt  \^^^ 
able  to  pay  above  2/.  6dx  in  the  pmtfid  to  his  creditors  oftbHr  dihr^  Rook«  t. 
an  aftion  lies;    for  thi^  difcredits  him  in  his  trade,  without  fmiAj^'^ 
averring  any  particular  damage*    PafcL  165*-  adjudged  between  ^T^f* 
Smith  and  iIookesj  this  being  tnoved  in  arreft  of  judgments  tbtmartm 
Intratur  Pafch*  1651^  Rot.  3110  ^CSZi 

abbt9tay*s.  in  tbe  inmnd^  and  art  not  able  to  pay  iby  tUbtu  And  Rott  Ch.  J,  fild  that  it  wit 
not  nec3ary  for  the  plaiiiuff  to  am  that  he  was  iblc  to  pay  hit  debts.  And  judgmcat  fisr  the  plait* 
tiffnifi. 

[13.  Ijt  amanfaysof  a  grocer,  or  other  ttadefman,  you  ^^f  f^'S;  ^ 
iqfif  tt^arly  tnavr,  tifid  you  are  not  abk  to  pay yoUr  debts;  and  J^if;** 
avers.  Sat  according  to  the  phrafe  and  underftanding  of  the  cer.  B.  k. 
place  where  the  words  were  fpoken,  ihcfe  words  were  underilood  ^^ 
diat  he  was  a  bankrupt,  adion  Bes  for  thcfc  words,  it  being  g^^.  edT 
found  for  Uic  plaintiff,  by  vhkh  the  averment  k  found  true«  i«4cedii9» 
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cordingiy.^  Pafch.  1 1  Can  B.  R.  betweea  Jacksok  and  Lewes  adjudgei^ 
s?c.*ated    ^^^8  being  moTcd  in  aireft.} 

by  RoU  Cb.  J.  as  cbe  cafe  of  Tackfon  ▼.  Hewes,  the  words  beiag  fpokca  of  t  grafiir* 

He  is  a  beggarly  fclUiUi  ana  not  worth  a  groats  and  not  able  to  pay  bis  dehtt\  and  be  goes  d^rMi 
vDttb  his  men  douhie-armed  for  fear  of  the  bailiffs m  The  court  though C  the  words  adiofubl^  beiog 
fpokeof  a  merchant.  Sid.  424.  pi.  7.  Mich.  11  Car.  z.  B.  R.  Drake  t.  HiU.  .  .LcTr.  276. 
S.  C.  but  the  words  th^re  are,  he  is  fied  and  gone,  and  Iftall  loje  my  aioji^vj  and  at  another  daj^  be  is 
m  beggarly  fellow  f  and  not  worth  a  groat  ^  and  n4t  able  to  fay  bis  dfots.  The  court  held  the  laft  words 
as  adtooabk  as  the  firft,  but  upon  the  importunity  of  ferjeant  Maynard^  who  moved  it>  they  flayed 
the  judgment*  for  a  fortnight.  ■  Rayna.  184.  S»C.  but  the  words  there  are,  bets  bmkty  and 
gone  for  Virginia*    I  have  ill  fortune;  far  be  is  failed,  and  J  have  lofl  my  monies.     He  is  a  bfggariyfd* 

low,  and  not  able,  €sfe,  [as  in  Sid.^    And  judgment  was  given  for  the  plainti/F. a  Keb.  549. 

pi.  25.  S.  C*  judgment  for  ilia  pUinCtflf  nifi,  the  words  altogether,  amounting  to  as  much  as  caUiog 
Aim  bankrupt.  To  fay  of  a  merchant,  be  is  net  worth  a  grtat,  is  not  a^iooable,  becanfe  bt 

may  be  a»  honeft  nan  notwithitanding :    per  Keeling  Cb.  J.     Raym.  184.  in  cbe  cafe  of  Drake  v. 

Mm. 

He  is  a  fitifnl  fellc^w,  and  net  able  to  pay  bis  debts  being  fpoke  of  a  merclantf  was  adjudspd*  a^oo- 
aUr,  without  any  fpecial  figniiicacion  or.  fpccial  damag,e.  And  per  Holt  Ch.  J.  it  is  not  materia 
whether  the  words  import  a  bankruptcy,  but  the  true  reafon  is  becaufe  it  imports  a  foandal  to  a  traj- 
iag  man,,  and  there  needs  no  averment  that  he  was  no  pitiful  fellow ^  and  mtas  able  10  fay  bis  debts. 

Comb.  292.  Mich.  6  W.  &  M.  in  B.  R.  Hooker  v.  Tucker. Carth.  330.  Cook  v.  Tacker, 

S.  C.  and  the  f4alntiff  fetting  forth  that  fike  defendant  having  communication  of  him,  and))is  tndb 
and  family,  faid  the  words.     And  the  court  held  the  words  a£lionable. 

Saying  to  a  millener,  tkou  art  a  beggarly  fellow,  and  not  wcrtb  a  farthing.  Plaintiff  alleged,  t&aC 
by  reafon  of  the(e  words  A.  his  former  cuftomer,  Itft  him.  Held  that  the  averment  fignihes  nothing'} 
for  it  alters  not  the  nature  of  the  words.  And  judgment  for  the  plaintiff  per  tot»  cur.  12  Mod.  591* 
Mich.  I  >  W.  3.  Simpfon  v.  Barlow, 

(H.  a)  p!,  [14.  If  a  man  fays  to  an  aUhoufi-heperj  thu  art  a  hawiy  fd 

Nov  !  f-.""  ^J^  ^*^^P  ^  haiLidy^boufe^  aftion  lies  for  thefe  words ;    for  by  this 

Thornev.  report  ,hc  will  lofe  his  cuftom,   and  forfeit  his  recognizance. 

.  Durham,  Hill.  A  Jac.  B.  R.  between  Turnam  and  Thokne  admdged.] 

fecms  to  be  "^  j      G       J 

'  S.  C.  and  held  accordingly;   bat  fays  it  was  fpoke  of  one  that  kept  a  xfi^nalUng.bmJe.  So  of 

one  that  keeps  an  inn  or  a  tabling-bcufe ;  for  by  this  her  houfe  is  flandered.  Ceo.  £.  5S2«.  in  pL'S* 
Per  car.  Mich.  39  AP40  Eli2.fi.  R.  S.  V.  accordingly,  GoldiU  172.  pi.  104. 


See  ( Y.  a) 
pi.  10.  22. 


[15.  If  a  man  fays  to  an  ifm-lecpcTy  thou  art  rotted  wth  thefex, 
s.  c!l^  action  upon  the  cafe  lies ;  for  tliis  cannot  be  intended  of  the 
s.  c!  cited  natural  pox,  for  Jio  rottennefs  comes  of  that.  Hill.  41  Eliz* 
Cro.  J.  430.  B.  R.  between  Davis  and  Taylor.] 

pl.  9.  in  ' 

Miner's  cafe,  where  the  words  are,  he  is  laid  of  ibc  pox.---* Ibid,  cites  33  Elia.  BackAer's  cai«, 

S.  P.  ■  Cro.  J*  r44.  pi.  3.  Hill.  4  Jac.  B.  R.  in  cafb  of  I'aylor  ▼.  r>*)cins,  S.  P.  adflaitied. 

Cro.  £.  64S.  pi.  2.  S.  C»  adjudged  accordijigly,  by  Fenner  J.  only  in  court.  E.  bad  she 
Frtftcb  p<x,  and  hath  fet  it  in  the  bouj'e  (meaning  the  plaintiff  s  houfe,  who  was  an  inn-keeper)  ard 
9V*  S.  and  hit  lo'ife  (meaning  the  plaintiff  and  his  wife)  have  it,  and  all  you.    Adjudged  a^ondde. 

Words  fpoken  of  an  inn-keeper,  via.  Colonel  E.  bad  the  French  fox,  and  hath  fet  it  in  the  bmfe,  and 
Smith  and  his  'wife  have  ({.  It  was  ohjedled  that  the  words  (bach  fet  the  French  po&  an  the  hooie}  is 
infenfible.     But  adjudged  actionable.     Sty.  zi2.  Smith  ▼.  Hobfon* 

S.  C.  cited,       ^j6^  If  a  man  has  been  a  merchant,  and  ufid  the  tmietf  a 

pUin'iff al-  merchant  for  feveral  years  paft,  though  he  does  tiot  ufe  it  ww,  and 

ic^ed  quod  another  calls  him  bankrupt^   an   atlion   upon  the  cafe  lies ;    for 

per  muitos  though  hc  docs  not  ufc  it  at  the.  ti^ie  of  the  fpeaking  of  the 

jftroadoT  words,  yct  he  remains  a  merchant,  and  may  ufe  the  trade  at  his 

artem  mer-  pleafurc.    Trin.  39  £lia.  B.  R.  between  Gardner  and  Hop* 

chandizaiidi  ^qod  adjudged,  upou  fuch  a  declaration.] 

ufus  full.     And  judgment  given  for  the  plaintiff.     Yelir.  159,  -        ■ ..  Win.  17.  Aiy.  cites  5  Jac. 
e.  B.  .Atkinfon  s  cafe,  where  the  dccUracioa  was.  the  fame,  and  that  it  was  adjudged  ili,  becao^i^ 

lid 
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€i4  APt  iUep  that  he  exercifed  merchandise  at  the  time  of  the  fpeakjng;  and  he  faid  the  caufe  of  the 
judgment  was  entered  on  the  roU,  and  he  could  (hew  the  fame  to  ihe  court ;  and  Hobart  de&red  to  (em 
it,  for  he  doubted  much  of  the  law  of  it ;  to  which  Winch  and  Hutton  agreed. 

£17.  }•  S.  being  a  mercbant,  if  J.  D.  demands  of  D.  whether  Cio.  E.      * 
J.  p.  owes  him  any  thing ;    to  which  D.  anfwers  yes;    upon  s?^c/ad^* 
which  J.  D.  fays,  you  were  hejl  ip  call  for  it  ift,  and  to  tale  teed  judged  ac-  • 
iow  you  trufi  him,  no  aftion  lies  for  J.  S.  for  thefe  words  j    for  Pj^r^^ingly.-- 
he  only  givqs  the  other  good  and  found  counfel.     Trim  39  Eliz.  ,-,  !,^'J:f 
B.  R.  between  Vanspicke  and  Clayton  adjudged,]  whh  v. 

there  are 
wiany  nurebants  that  have  lately  Jailed^  and  I  expeS  nt  etbtrtoife  of  V»  being  fpoke  of  a  merchant  ^  wai 
adjudged  a^ionaUe.    Raym.  207.  Mich.  ^^  Car.  2.  B.  R.  Vivian  ▼.  WilJet.— 2  Keb.  718. 
pL  I  JO.  Vinian  ▼.  Wiliet,  S.  C.  adjudged  accordingly. 

•  Words  fp»ken  of  a  citizen  and  pewterer  were,  he  is  gone,  and  hidex  bimfcfffor  ddt,  and  fir  aught  I 
Jbnvf  hi  is  a  hankri^m  Home  a  earg,  and  do  not  trvjl  him  i  for  he  will  run  awoay,  and  fay  you  notb'iug» 
It  was  moved  that  the  latter  words  were  not  a^Iooable ;  and  therefore  damages  being  given  for  botfa^ 
tio judgment  (hoaid  be  given.  But  the  court  heM  that  both  the  words  takioi  together  are  adltonable  ^ 
•Ad  judgment  oifiy  <&c.  Sty.  142*  Mich.  24  Car.  B.  R.  Jones  v«  Jacob. 
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[iR.  If  a  man  fays  of  a  merchant^  that  hj  is  a  hankrupty  a£tion  To  call  one 
lies.     Mich.  7  Jac.  B.  between  Long  and  Long  adjudged.]  gedCTaiiy 

no  adion  wiO  lie  upon  it,  but  to  tall  a  merchant  Jo  is  adionable;  per  Wkay  Ch.  J.  Le.  336.  Trin. 
31  £lia.  B.  R.  in  pi.  469. 

He  h  a  hankn^t-'Anave  is  a&iooablei  being  (poke  of  a  common  haker^  Hutt.  49.  Tnn.  20  Jac« 
Kavakins  v.  Cutts.  .    '  ' 

Thou  art  a  hankrupty  being  fpoke  of  one  thztfold  wool,  adjudgp(i  aflionable.  Noy  158.  Courtney 
V.  Thoiqpiba.— —  Heu  171.  Waters  v.  Thompfua,  Trin.  7  Car.  C.  B.  S.  P.  and  lieems  to  b^ 
S.  C. 

He  is  gone,  and  hides  hmjeif  for  dekt,  and  for  aught  J  knew  is  a  bankrupt*  Judgment  for  the 
flaiottfi',  nifi.  Sty.  142.  Mich.  24  Car.  B.  R.  Jones  ▼•  Jacob.  Vent.  60.  Tv.ifdca  J.  faid  he 
knew  thefe  words  held  a£Uonable. 

[ip.  If  a  man  was  a  merchant,  and  after  leaves  off  tnerchan^  tScet>J,i6. 
Jszing  for  a  or  3  years^  and  another  calls  him  bankrupt y  an  action  the^oj^,** 
lies ;  for  he  may  exercife  his  trade  again  when  he  will.     Mich,  there. 
7  Jac.  B.  between  Long  and  Long.    Pafch,  44  EHz.  B.  R. 
between  Gray  and  Weston.    Trin.  39  Eliz.  B.  R.  between 
t  Gardiner  and  Hopwood,  adjudged.] 

[20.  If  a  man  fays  to  J.  S.  of  a  merchant  of  the  ftaple,  who  Tr.ft  Hm 
iifed  to  buy  and  fell  wool,  buy  no  more  wool  for  hitn,  for  he  will  "^'*  /''  *' 
-never pay  for  it,  he  is  not  worth  a  penny  ;    an  action  lies  for  thefe  otu^gnath 
words,     rafch.  1 1  Car.  in  the  cxchcquer-cliaraber,  in  a  writ  of  aftionaWe, 
error  upon  a  judgment  in  B.  R.  adjudged,  and  the  firft  judgment  *^"S  fp<*c 
affirmed.    Intratur  Pafch.  12  Car.  B.  R.  Rot.  424. J  (niaBt!""* 

Hutt.  X25. 
Pafch*  10  Car.  per  curiam  obiter.  So  tnift  him  not,  for  he  owes  meiool.  and  is  not  worth 

one  groat.     Adjudged  adtoAable,  being  fpoke  of  a  falter,     Hutt.  X24.  I^aich.  m  Car.  Da.ve  v. 
JPaiiiier.  *'  •  « 

f  21-  If  a  man  fays  to  a  merely  thou  art  a  cuckold^  and  a  crwhldly  Sty.  2n. 
rqft'al ;    thou  dofi  owe  more  than  thou  art  worth,  and  thou  art  not  ^'^'  Jjj^* 
able  to  pay  all  thy  debts ;    action  lies  for  thefe  words;    alleging  ibid.  217. 
that  he  ufed  before  to  buy  fevcral  commodities  upon' truft,  s.  c.  held 
without  ready  money,  but  that  after,  by  reafon  of  thefe  words,  Jyi^'i^icci 
he  could  not  buy  without  ready  money.     Pafch.  1650,  between  contra  ajJu* 
Vicary  and  Baeons,  adjudged,  this  bein?  moved  in  arreft  of  J-  ^^^ 

;„j„^,,„^  1  >        J      6      >  B  d.)Mbted,and 

judgment.  J  R^ji  ^^^  ^^ 

Oiitnd  (hat  the  plaintiff  have  his  judgment,  nifi,  fcct.  H4  is  vot^vtb  a  g'^f,  he  it  100  U 


47^  aatOntf  tfot  Words.] 

• 

W9rf$  tb0n  umihty  MnS  A^^  ^  *  merchiiity  U  tantamount  to  fhe  eaffiAg  bSnti  binkntpty  ftnl  tfiflfti 
Ibre  adjodtad  iSr  the  ptainttff.    Cro.  C.  165.  pL  14.  Trin.  S  Car.  B.'R.  Goodyear  ▼.  Biihop. 

Ttm  srt  S-hergmr  sida  kankruft/j  feffeWy  and  ifeverj  one  bud  bii  own,  fmr  £rt  wf  mortb  mgroM^ 
being  fpoke  wxfarmtr^  and  it  appearing  that  by  icafon  thereof  hit  landlord  had  given  him  wamiB^ 
to  quit  hit  fam,  tbougK  the  wordt  generally  confidered  ase  not  aCHonablCy  yet  Roll  Cb.  J.  ordiexeJ 
caufe  to  be  fliewa  why  tfaii  plaUtiff  AmM  not  bare  bia  jttdgmait*  Sty.  446.  Mich.  1654.  Roaoci 
T«  Woodward* 


nm  Mrt  a  pitiful  We  ntfcalp  and  mt  Hxterth  t  p^^t  a£Uonable  beiilg  fitplte  of  a  wtmm^  aod  al- 
e  got  nit  living  by  buying  and  fdlijig,  for  it  aroonntt  to  calling  hioi  baakr 


l^cd  that  he  got  nit  living  by  buying  and  fdlijig,  for  it  aroonntt  to  calling  hioi  ba&kf«pc ; 
spent  fat  the  plaintiff.    %  Show.  %<i$*  pi.  29 3.  Pafeh.  3$  Car.  a.  B.  R*  Ganct  ▼•  ShtMwu 
S.  C.  cited  per  cor.  as  held  a^onable.    Cafth.  330.  Midb.  6  W.  dr  M#  in  B«  R. 

The  de&ndant  dilcouHing  with  a  creditor  of  a  figar- baker,  Cfe,  to  whom  he  owed  10 1,  ^a^  f 
«»itf  mi  give  ym  %u  hitbe  femnd  fir  yomr  Jtbt,  be  (innuendo  the  plmtf)  tt  a  fitifml  Jelh/my  mmi 
•wrt  4o£  mete  tbm  be  is  wertb,  bcld  aQiooable.  Froem.  Rep*  18.  pL  il*  Midw  1671.  Brown  ?• 
Robittfoii. 

tC476] 

Godb  241.         [22«  If  a  man  fays  of  a  mercer^  he  hath  decfivid  me  in  a  reehn^ 

^33^*        if^^  and  his  deit^book  which  be  leepetb  in  hisjhtf  u  a  falfe  dek-^k^ 

"•Foi.  6*.^  ^  ^^  ^  ^^^  ^"^^^  ^'^  'iP^^'^^  rf  ^  ^^Umgf  no  action  lies  for 
i_  r  thefe  words  i   for  the  words  (hall  be  taken  in  mttiori  fenfu,  and 

Biw>k*t  caft  then  the  d^t«book  may  be  kept  by  the  fenrant  (as  for  the  moft 

S*  C»  Ho* 

bartCh. 

aod  Nichols 

J.  heldtbe 

words  not  aaiottabky  but  Werburton  juftice  doubted ;   ao4  afterwards  adjudged  not  aaioBibkr  ti 

whick  Warbniton  at  kJkgth  feenMd  to  ayec.      >    '  Browni.  4.  S.  C.  Hobait  and  Nichgb  hdd  tht 

Words  not  aQionabkf   bt»t  Warburton  e  contra*— Mo.  409.  pi.  553.  S.  C.  but  the  words  tbctf 


|j^    t  P^^  >^  ^)  ^^'  ^^^  mafter  perhaps  does  not  know  of*  die  fa^ty. 
Choi's  Imch.  1 1  Jac.  B.  between  BroO&s  kvd  Clark,  adjudged.J 


nrcy  be  is  et  falfe  puuif  mid  I  wW  preve  it  \  and  be  keepetb  a  falfe  debt  beek  i  fer  be  batb^hmrgedi 
fiece  tf  tbret  pUed velvet  vfbUb  J  never  bad:  adjudged  not  affionabk,  with^nt  layia^it  bfw^oi 
^iiToadiDg  bis  cuftomen  or  others  that  they  flwuM  not  deal  widi  or  liuft  Jiini*«— Cro*  £•  403.  pi.  r»« 
Baoox  T*  WATfloif  S*  C*  and  the  wordt  were  much  the  fiune  as  in  Mo*  and  Popffui  6id  th«- 
-  defendant  Ibalu  only  of  a  grievance  to  himlelf  by  that  falfe  entry,  nd  not  in  general  words  to  difciedit 
the  plaintUTi  but  if  he  had  iaid»  take  beed  ben  ym  deal  tifitk  bim^  fir  be  keepetb  a  falfe  beak,  pctad^ 
Tentore  en  aftioB  woold  He>  becaofe  he  drew  other  cuftomcrs  fron  htm ;  therdPore  it  waa  adJB4ggd  for 
tht  defendant««-«-"Pain.  65.  cila  S*  C»  accordingly,— —S.  C.  cited  by  Hobart  Ch.  J*  Wau  40* 

Ymarea  cheeOiaf fellow^  mdkeepa  falfe  beek,  and  I  will  prev  U^  not  aaioittble»  k  Sot  Wi^ 
tverred  that  at  the  time  of  the  fpeaking  the  wordr^bcre  was  any  coamunicatioa  of  the  pUatiff's  tn^ 
«r  of  bis  dealing  by  boylng  or  feUingy  «ad  lb  cannot  touch  him  in  his  trade:  and  tht  baiping  ^felfk 
beok  does  not  imply  that  he  kept  a  falfe  debi^betk*  %  Sawid*  307.  Pafeh.  S3  Car.  %.  Todd  v« 
Haftings.  ■  Vent,  x  17*  S.  C»  and  tke  want  of  a  coHofuium  of  the  pbintiff*a  trade  was  objededy 
led  noD  aUocatnf }  for  the  wsrds  mvft  be  inteoded  of  a  debt-book  which  ihopkecptn  kccpi  and  i»  lap 
luch  a  one  keeps  a  falle  book,  b  a  great  flander  to  lam  in  his  trade* 

There  beii^  dUconrfe  of  the  plaintiaf^a  trade,  the  defendant  faid,  he  woe  m  cieathf  U«ot,  enj 
kept  m  falfe  deUMakf  with  wbkk  be  tbtaied  the  eamntry }  the  court  reMved  that  .tte  woods  bid 
together  Mtadiooable  I  fcr  tradefaoen's  books  are  of  moch  re|ard,  and  fnwcritnft  gtv&i  n  evidcacb 
VcoU  265.  Mick*  26  Car*  %.  B.  R*  Crawfooc  t.  Pate* 

Hob.  76.  pi.  ^23.  If  A.  is  bmTtf  to  a  men,  and  for  j  yeart  before  die 
Mm  Mil  d^<^  brought  had  \iied  to /eU  their  barlej^  and  another  fapto 
tuUipmveity  A.  ttut  nrt  a  C9Zimng  htavt^  far  thm  hq/l  cozened  me  infaffe  mem^ 
^^'^^  fare  in  my  barley  (innuendo  certain  harley,  (gTc^J  the  cmmhj  is 
J-r^iSl-  i^fulto  cyrfirtbee  far  felling  Me  mea/ure  in  my  barley^  no  aAkm 
judged  not  lies  for  thefe  words,  becaule  it  does  not  appear  that  he  lived 
^^•5^  by  the  felling  of  barley»  whereby  this  fbould  impair  his  liveli* 
Hff kaJbMB  bood.    Mi(£  13  JaC)  B«  between  Bbat  and  Hatn^,  per  cnriaHb 

a  eenmem        adjudged^ 

badger^  nd 

chaiged  with  ftUkig  byftlfemeaAne,  St  would. have  baiBan  aaioiu    And  Hobart  Ch*  J.  hdd,  fhm 

U  a  gentlemaD*B  bsdliff  be  charged  with  buying  and  ftUiag  by  faUe  maafurey  ia  dccck  of  kis  «fice»  to 

the  loTs  or  damage  of  his  mafter»  this  is  aAonable }   for  it  diicredits  him  in  his  means  of  Ihriag.    Bwc 

kk  the  prefent  cafe  It  appears  not  that  the  words  were  Ipoke  of  any  lale  while  he  was  b^liSTy  nor  of  hsa 

flwftar's  •€■>»  «ar  tohit  *aftci*f  daBage»«M«iBco«nB»  4.  S«  G«  a^in^ad  iftlBWibtri 


aftiOttf  [for  Word«.  ]  476; 

f  14*  If  a  man  fsi^s  of  a  ftnith^  thau  art  a  ^ue,  4Bd  a  cozening 
rogutg  and  in  we  tire  ^f  weels  Jfent  George  Bel],  thou  didft  cozen 
kim  ^  a  noUe,  and  that  I  wi/l  prove,  no  a£bion  lies  for  tHefe 
words,  becaufe  it  may  be  intended  that  he  cozened  him  in  the 
pricey  which  is  not  any  flandcr  to  his  trade,  for  he  does  not  fay 
that  he  made  faUe  vare,  &c.  PafcL  16  Jac.  B.  between 
Digner  ahd  Snelling.l 

[25.  If  one  fays  of  another  who  is  a  tradefman,  fcilicet,  that  Jo.  %U.  ^. 
ufes  the  trade  of  buying  and  felling  of  crewel  in  a  (hop  that  he  ^l^l^T* 
keepsy  thou  art  a  deating  cozening  fellow,  and  thou  bafi  cozened  ingr  ibr  it  4oi« 
tujband  of  500/.   there  not  bemg  any  communication  of  his  Mt  appev 
trade  before,  no  a^Hon  lies ;  for  this  of  itfelf  is  not  a£lionable,  ^^^f^ 
without  an  averment  of  a  difcourfe  of  his  trade,  to  which  it  may  dmUof  w 
be  referred.    Blich.  1 1  Jac.  B.  R.  between  Needlsr  and  Sym-  ^  •^  ^'»c 
^EL,  per  curiam  adjudged  in  arreft  of  judgment  after  a  verdict  i^^biiSte? 
for  the  plaintiff.]  -..-Cro.    - 

C.  417.  fl. 
5.  S.  C.  adjudged  actordSnglr  per  tot.  enr.  who  defivered  thdr  ttplnlodt  fcrittim.  ■  S.  C.  dtcA, 
«Bd  jadcacat  9ccordi«|^^  wbeie  tht  words  wtrc,  ytm  an  a  chtaiiug  Ud  nj^ff »  mid  have  chmfd  iht 
fatbfrUji  and  widow,  Hpt  aftionaktey  beii^  fpoJic  oi  a  tradeimaay  there  being  no  colloquium  Uu4 
of  hif  tiade;  and  thetelbie  jodgmeot  ancffed.  %  Lil.  Raym.  Rep.  1417.  Ptfch,  la  Geo.  B.  R« 
Ludwell  ▼.  Hole.  But  where  there  was  a  coUoqaium  of  a  timber  merchant  in  his  way -of  tiade^ 

nad  the  deftndant  faid  of  him»  btU  a  rtpit  amd  0  tnUah ;  he  hat  thaattd  mijf  t^L  the  woida  vm 
held  aftionabte,  and  ju^smeat  for  the  plaiatiS^  2  Barnard.  Rep.  hi  B.  R.  Iw*  5  Geo.  !•  Smith 
▼.  Jonca* 

t26.  If  a  man  fays  of  the  wife  of  a  butcher  of  London,    [  477  3 
that  ufcd  to  fell  in  the  (hop  of  her  nufband^^^  is  a  coz^ing  Hutt.  14. 
woman,  Jbe  did  cozen  one  of  her  neighbours  (innuendo  quen&am  t^^^J" 
S.  D.)  of  4o/«  no  adion  lies  for  thefe  words,  becaufe  this  does  andicemsto 
not  difgrace  her  in  her  trade,  inafmuch  as  there  was  not  any  ^  ^*  c.— 
pecedent  fpeech  of  her  trade,  fo  that  it  may  be  intended  that  ij^^ 
he  fpoke  thereof*    Mich*  13  Jac.  B.  between  Sammon  and  Balx^  r^gau  Thifii 
adjudged.]  S^Ta 

tatretr^  hot  there  hdng  m  e§ll9ftiitim  laid,  but  only  of  the  man*  and  not  ^  hit  tradt,  judgment  wm 
ilayed.  Lev.  250.  Mich,  ao  Car.  2.  B«  R.  Smedley  7.  Heath.  ■  Raym»  169m  Sm«Utyv» 
Heap.  S.  C.  •cGordfaigIy...*-a  Keb.  404.  pl>  x$.  S.  C.  accordingly. 

Worda  %okca  of  a  merchant  «e^  thw  art  a  ehettting  rorae,  and  hafl  cheated  m  tf%ol»  After 
lerdid  judgment  was  ftayed  i  for  per  citr.  the  words  are  not  aQjonabk  without  avenmnt  or  ctlUfuium 
efb'u  trade.    %  Keb.  91.  pi.  10.  Mich.  1%  Car.  %•  B.  K.  Combe  V,  PetMt* 

[27.  If  a  man  fays  to  a  goldfouth,  thou  art  a  cozening  knave,  and  ^'^ 
foldeft  me  a  chain  ^copper  for  gold i    adiion  lies  for  dicfe  words,  ^j^^^^ 
Hill.  32  Eliz.  B.  R«  Peck's  cafcj  adjudged»  cit^  Mich.  13  ememng 

Jac.  B.]  knave  Mf9m 

reeerd* 


9.C. 


faS.  Jn  an  a&ion  upon  the  cafe  for  word|»  if  the  plsuntiff  SMftmpu 
declares  that  he  had  ufed  the  trade  of  a  irewer  for  federal  yearsj  ^[^Jj'^i^ 
and  had  brewed  wholfome  beer  and  fold  to  his  cuftomccsj  by  the.  like 
which  he  had  obtained  great  profit  to  himfelf>  and  that  the  ^^^'^ 
dc&ndaat  to  the  imeat  to  difcre£t  him  with  his  cvJiomw,  upoq  j^*^''ji, 

N  n  3  a  col- 


477  aftiOtUf  [for  Words.] 

tfntf  kiiled  a  Colloquium  of  and  concerning  the  faid  occupation  and  art  of 
^^f'l^tft  ^^^  plaintiff,  malicioufly  fpoke  thefe  falfe  words  of  him,  Li/r 
l^slifiltfut  beer  is  uhwholfcmey  (innuendo  the  beer  of  the  plaintiff  made  for 
his  tytt  hy  his  cuftomets  in  his  faid  trade)  by  which  he  is  difcredited,  and 
^'tiIu,  It  ^^^  received  damage  in  the  felling  of  his  beer  In  his  trade,  as  he 
vasobjeaed  oUght  before  any  action  lies  for  thefe  words,  and  upon  this 
that  the  declaration,  though  he  does  not  charge  him  with  any  deceit, 
Mlaloii.  ^^^  ^^^  °^*y  ^  unwholfomc  for  want  of  good  brewing,  or  for 
abie»  bectuic  Other  neglect  of  his  ferv^ants ;  and  though  it  does  not  appear 
•  wftuaiicr  xh?X  the  defendant  fpoke  thefe  words  of  beer  that  he  fold  to  his 
ftlifaL"*neU  cuftomers,  yet  upon  this  declaration  (though  the  innuendo  will 
ther  h«f  he  not  help  it)  it  ihall  be  intended  fuch  beer  as  he  fold  to  his  cuf- 
J***?***  ""T  tomers,  having  a  difcourfe  of  his  trade  ;  and  brewers  are  punifli- 
m!«M.  The  ^^^  ^^^  felling  of,  unwholfome  beer  by  the  ftatute ;  and  it  ^  is 
court  inciin.  alleged  that  he  had  damage  by  fpeaking  of  thefe  words,  and- 
eJ  that  the  therefore  this  aftion  lies.  Mich.  9  Car.  B.  R.  between  Lee 
"•  Foi/ft?  ^^^  Stradwich,  adjudged,  it  *  being  moved  in  arreft  of  judg-^ 
^^^^J;  ment  by  myfelf.     Intratur  Trin.  9  Car.  Rot.  1097.3 

wg::tis  uxre  adionable.     Freem.  Rep.  25.  pi.  33.  Hill.  1671.  NuCoa*s  cafe. 


t  [  47^  ]  '  C29*  '^  ^*  ^^^  ^*fi^  ^^  ^^  ^^  board  fiveral  cbiUretiy  by  which 
ifoneiayt  means  he  got  his  living,  and  another  fays  to  him,  you  bave 
chant'^pJf  fi^^^^^  k^fpi^^l  children^  and  you  kept  a  iinftnan  tf  your  wfis  and 
fMywrJon  Jiarwd  hitn  to  death  (innuendo  A.  B.  that  he  kept  at  board ;)  you 
t9bm,firbe  i^fpf  Qfu  of  J.  S.V  children,  and  Jiarved  it  to  death  i  (innuendo 
Ii«  tt  J^rib,  ^'  ^'  'whom  he  kept  at  board)  by  reafon  of  which  words  people 
the  words  '  forborc  to  put  their  children  to  him  to  board,  fo  that  he  loft  hi» 
*M  '^'•^'  livelihood,  an  acUon  lies  for  thefe  words  upon  the  declaration^ 
comes  ^th-  hccaufe  he  difgraces  him  in  his  trade  of  living.  Trin.  13  Car. 
ia  the  om-  B,  R.  Between  Harrison  f  and  Eldrington,  adjudged  per  cu* 
5i?ra«  of     ^*^"^*  ^^^^  being  moved  in  arreft  of  judgment.] 

bif  prot'cffion.    Per  Yelitcrton  J.     Het.  7:. 

[30.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  tha^ 
whereas  he  was  a  leather-feller,  and  ufed  to  fell  fliamoys^kins 
to  J.  S.  his  cuftomer,  and  avers  that  (hamoys-fkins  were  of  a 
greater  price  than  lamb-flcins,  and  that  the  defendant  having 
parlance  of  the  plaintiff,  faid  to  J.  S.  of  the  plaintiff,  be,  hath 
cozened  you,  aad  hath  fold  you  lamh-fkins  inflead  of  fbatnoy-Jkins,  da 
not  go  to  him  for  he  ivill  cozen  you,  the  a^ion  lies  upon  this  de- 
claration, becaufe  he  flanders  him  in  his  trade,  and  to  his  cuf- 
tomer. Mich.  10  Car.  B.  R.  between  Fairebank  and  MalsoNj 
adjudged  per  curiam  upon  a  demurrer.     Intratur  10  Car.  Rot. 

To  fay  of  1        [3 1-  In  an  aft  ion  upon  the  cafe,  if  the  plaintiff  declares  that 

"t'ditri./*  ^^^^^^  ^^'  ^^  feveral  times  for  25  years  laft  paft,  had  fowed 

M  l/i«  iL  ^^4f^^dy  and  had  ufed  to  weed  it,  and  after  to  grind  ^>  ^nd  per 

[•/*/or]  totiun  idem  tempus  had  ufed  to  fell  the  woad  to  his  cuftomers, 

"SonihJ  ""he.  *"*  **  cuftomers  had  ufed  to  take  a  fav  of  the  woad  before 

caufc  a  ^^^J  bought  it  J    and  farther  ftiews  that  if  any  man  puts  black 

makes  i(  mould  smoDg  the  woad,  this  makes  the  woad  of  kfs  value ;   and 


aaidnjBf  [for  Wardf.]  478 

that  the  defendant  was  formerly  his  fervant  for  8  jrcarl,  and  that  "wre  pon- 

the  defendant  .to  the  intent  to  difgracc  him  in  hie  trade,  faid  of  '^^^^J^^ 

the  piaintiff,  ie  did  ufe  to  male  mcy  tuien  I  dwelt  tvrth  him^  to  Doderjdge 

take  bfack  mould  out  ofhiUoch^  artd  to  mix  it  amdhg»the  ivoad^  afid  J-l*".****** 

itfterwards  fold  it  for  nvoad.     The  aftion  well  lies  for  thefe  words  J^^^^^ ' 

upon  this  declaration;  with  an  averment,  that' by  reafon  of  thofe  Don  v. 

■words  he  loft  his  cuftomers,  "and  great  benefit  thereby,  though  ^**    . 

he  does  not  (hew  in  his  declaration  that  he  bad  any  cuftomers  d,  ^,'  ^ 

in .  particular  by  name  $    for  this  is  not  necefTary,  inafmuch  as  mtt%.  pL  6*. 

they  may  be  many ;  and  it  is  not  like  an  adion  for  lofs  of  mar-  "^t '  2>«Ut*- 

riage,  but  like  an  aftion  brought  by  a  counfellor  for  words,  by  Triufi  iV. 

which  he  loft  his  clients  in  general.     Old  Entries  22.  Pafch.  3.  B«  K.  it 

1 1  Car.  B.  R.  bet\Veen  f  Jesson  and  HaySs  adjudged,  this  ^^"g  SS^cl^^r 

moved  in  arreft  of  judgment.     Intratur  Hill.  16  Car.]  «nd  Rokcby 

J.  that  this  cafe  had  often  been  denied,  and  is  not  law  5  for  the  damage  muft  be  fpeciaUy  ibcwn^  whert . 
die  words  in  thcmfelres  are  not  a^onable.  , 

•   [32.  If  one  man  fays  of  another,  he  did  tfwtfoa  in  ^e  Lofv^Counr  ^-  ^'  ^^ 
tries,  and  did  run  away  from  his  captain,,  an  a^ion  upon  the  cafe  ^™*  ^^ 
lies  for  the  firft^ words,  fcilicet,   he  did  treafon  in  the  Low-  j.  414.  pi.* 
Countries,  bccau^  he  is  triable  hcie  by  the  ftatute  of  35  H.  8.  ^•^^"^• 
of  a  treafon  committed  beyond  fea,  and  his  life  is  drawn  in  judge/ac- 
^ueftion.    Pafch.   i5-Jac.  B.  R«  adjudged^  this  matter  being  donabte; 
ipokc  to  in  aireft  of  judgment.  J  for  t|«re  if 

tefldment  that  be  committed  treason  to  the  ftate  here  tnd  not  to  a  fonign  ftate,  and  the>  trnfon  i« 
triable  here ;  and  the  addition,  that  (tko«  b^ft  mn  away  fron»  thy  captai^)  do^s  not  detra£^  from  the 
^ft  words,  nor  are  they  material  to  the  a^ion.  * 

[33.  If  one  man  fays  to  another,  thou  hajl  dejcrved  to  he  hangei 
€is  well  /IS  any  man  in  Worcefterfhire ;  for  when  thou  waft,  retained 
ijo  ferve  thy}  pfiture  tbgu  didft  rt/n  away  from  thy  captain,  no  a£)^ion 
lies  for  tKefe  words,  becaufe  it  does  not  appear  that  he  had  faid 
that  he  was  preft  to  ferve,  and  had  received  preft  money ;  for 
^therwife  it  is  not  felony.     HilL  38  Eliz.  B.  R.  adjudged.} 

34.  He  is  a  caterpillar,  for  he  lives  by  robbing  his  guejls,  being  £  Aijg  1 
fooken  of  an  inn-keeper,  .was  adjudged  not  adkionable  clearly  by  But  if  he 
all  the  juftices  5    for  It  is  as  if  he  bad  faid  that  he  lives  by  powling  ^«1/«W  of 
and  pilling,  which  is  incident  to  this  trade.     Mo.  179.  pi.  319.  JJewrthat 
Pafch.  26  Eli^S'  B.  R.  Anon*     • .      .  heimca- 

ttvti  by  rcHifig  in  the  bigbtoay,  z&ion  would  lie.     M*.  179.  pi.  Jff . 

-  Words  ffiokeft  of  an-  hn^keeftrf  vix.  ywr  ma^  Thomas  -Clarke  dU  burhour  and  lodge  cat  purfex  and 
Mifftietf  and  dpd  rdC^ft fiol*n  gttdt^  ^utfl  thin  an ytt  feme  in  his  boufe\^  and  decided  that  by  reafon  of 
fpcaking  tboie  wor3s  he  lo(i  Tils  gud^s.  Adjudged  not  Ji£lionablej  foV  \n  Inn-Jtceper's  houfe  being 
common  to  ait  his  guefls,  he  fnay  lodge  cdt-'parfes  and  receive  flojen  goods,,  innthout  knowing  them 
to  be  fttch.  But  Moont^gue  C\i.  J.  fv^  \i  the  ^otAt  had  been,  h*  dotb  uj*  to  barlet^r  cut-jfurfet,  Ic 
woidd  bt  a£^n4bU>  because  ^i«  implka  aqucu  ^  Roll,  Rep.  236I,  Mich.  27  Jac.  B.  R.  Ciarke'f 
caie. 

'         r         ^ 

*  35.  *A£H<m  fct  thck  "wordfiy  he  (was  a  bankrupt*,  and  alleged 
he  was  a  fifoemaker,  and  ufed  buying  and  felling  of  leather  ;  .and  it 
jjuras  ad]u4ged .  that  the  ad^ipn  4i4  He,  although  thp  plaintifF  was 
not  a  meic]^m»  but  he.  got  ^is  Tiving  ,Dy  buying  and  felling, 
pro.  E.  ^6r.  |*'<5r«itt.  31?  KlJfe^  B.  R.  Stanly^.  Oibaiktp. 

N  n  4  36*  -fli? 


47?  iWf  OlWf  [for  WoiA,] 

%6.  Hf  b  ir^hf  and  run  awaj^  was  adjudged   tSnAwltSkt 

^ing  fpoken  of  a  carpenter.     3  Mod^  3x2.  cited  per  cur.  aa 

Mich.  3  Jac, 

t«Mt  yi*  Hi  is  a  vifj  V9tbty  mti  a  Irurve^  bofig  fpoken'of  a  ettj^r^ 

^'SSi?'    ^idjudgcd  aftionablc;  Wt  the  JHdginent  was.  rcrerfcd  fox  that 

Jis^hd^'*  rcafoiu    C3ro,  J/  ao4«  pi,  8.  Hill.  5  Jac.  B.  R.  Col^  v.  Kettle, 

pbiatiff  4id|ured  tbat  ^  Mndtnt,  difGOuHinf  with  one  UflS*  ^flced  him  9f,vb§m  d^pm  kay  ymr  mfwm 
vitm^  miAf^Rtd  $f  Mr*  CUfrtf  (the  pbintiflfi)  tbcreopon  the  defoidafit  (aid,  A#  »  4  ^fsriet^  he  hetk 
ftfff*jU  kh  it9tlSer*t  wUlf  to  CfXta  4ui  dtxetve  mt9  of  their  levMties  j    ve  vitJ  mdke  him  cry  ^ 
iu  kmni  ht  mthefhjtew  ^/rd^'ntf  hut  n  ^»  hyf^ritf,     A4«<lgtd  not  aAMuUe,  becwfe  iSt» 
4o-aotidat8  to  hit  ttsde.    Pain*  &i*  Mieb.  17  J4f«  Godfrey  v*  Own* 

38*  The  plaintiff  declared  that  he  ezeKrifed  himfelf  in  ficdU 
tate  emendi  ^  Tehdendi>  and  that  defendant  faid  of  him,  ihw 
art  a  ianlrupt^  an^  /  iav^  t^any  wtnejfes  fir  it^  It  was  mored 
thi^  he  ought  to  have  faid  he  was  a  merchant,  and  that  he  ought 
to  have  averred  v?hat  goods  he  had  foId>  and  that  it  might  be 
intended  that  he  iifed  this  faculty  as  a  fervant,  Sed  non  allor 
catur)  and  judgment  for  the  jnaintifi;  a  Bulft«  ^67.  Mich^ 
\%  Jac,  Nichols  v*  Catfey, 
Codb.  178,       ^p,  In  diicourfe  with  a  furoe^  and  meafi^  tf  land^  aboirt 

AiMwu  reem«  ^^^^^^Z  ^  ^^>  ^^^  ^^7^  ^®  ^"°>  ^^"  ^^  casumng  ami  a 
to  be  S*  c.  fi^fiif^g  In^nttf  0tuf  a  ^bef^g  kmve^  Montague  Ch.  J*  faid  thefe 
Tbepi^fitiff  >)^rdai  touched  the  plaintiff  in  his  way  of  living,  and  fo  the 
ITm  ^^  liftion  lies  1  bvit  the  other  jufticcs  doubted^  But  afterwards  «& 
itno&btiip  the  court  ag|«ed,  that  a  furveyor  being  ai)  officer  of  Ikill,  and 
2.^*«*^y  (vch  officer  for  the  kii^g  is  mentioned  in  ftatutcs  by  that  name^ 
tbemttiu'  ^^^  ^^  words  take  away  his  means  of  gaining  his  iivii^,  it  waa 
|fec.  and  tb«  adjudged  for  the  pbintiiF.  Cro,  J.  504,  Mich.  16  Jac.  B.  R« 
opiaioa  of     Bl^nden  v.  Euftace, 

thecourtw^i   -n  rr.  t- 

that  th^  wordf  are  adiooablo  \ '  aad  Montagues  faid  It  ^as  ruled  accordingly  in  36  EIis.  Ro^  94x» 
^tWctD  Kirby  and  Walter  j  and  he  faid  the  words  are  ^dionable  in  r^ard  it  ii  a  faculty  to  ncaforf 
land*  But  D'oderidge  took  a  diyerfity  betweoi  a  meaforer  of  Uod  by  the  pole,  and  one  who  ^^tt%  k  by 
feometry  or  mathematica  $  that  in  the  firft  cafe  it  is  00  fcandal,  it  not  inapea^biog  hia  credit ;  hi 
in  99fe  of  a  geon^etrician  or  iiiathemat]cian»  it  is  an  art  or  faculty  which  every  one  does  not  attain  to. 
•—1  Koli.  Rep.  72.  London  v.  Eaftgate,  S.  C.  accordingly,  and  adjudged  for  theplaintiflFi  but  tfaf 
ludgei  Hgrerd  that  faeh  wor^s  fpolce  of  a  ihoeroalcer,  buttbor,  or  baker,  are  not  a<liouahle  |  far  the 
goodnefs  or  deceit  of  their  wate  it  ftibje£t  to  the  view,  afid  may  be  difcerned  by  the  eye,  which  in  thit 
Cafe  can  be  difcovered  only  by  perfons  ikilled  in  the  faid  art,  and  he  is  a  peribn  ntentioned  in  the  &«• 
tate  da  tifn\$  ^nfurandis,  and  puiufha()le  by  thj|t  ftatute  if  he  falfifie  bis  tr^ide. 


*  C  480  3  4^t  A  ^^  b^ng  |i}>pointed  at  GfiiMhall  between  A.  and  J«  a 
Pabi.  63.  vintnqr^  and  ^re  being  difcourfe  thereof  between  B,  and  L. 
^ueChJ.  ^*  ^Ox^U  *  mUjMi  h  at  the  trial  ti-morrpw  ktwm  B.  aadj. 
thought  the*  to  which  )^  anfyrercd,  J.  is  hroUt^  amd  I  fuarrant  you  be  dar0  mi 
^^  *^-  h  li&crv*  The  court  inclined  that  the  words  were  a&iooable  | 
^^Hailgh.  W  becanfe  the  damaees  given  were  great,  viz.  aooL  they 
fonf  contra}  would  advifc  |  and  bom  parties  referreq  themfthm  to  tlieLd. 
tofiSd*^'  p,  J,  who  awarded  661*  13  s.  4d.  to  be  paid  the^pbintiff,  and 


Sofewordt  hejto  vdetfe.    Qto,  J,  $6^^  pit  |0i  8«%  ^T1^  ^  ^  JdWbn 

0;ghtbefi>   J.lfilt^^ 

laidwtfas 

<)eclaraticii  it  to  aiake  than  adion^Me,  by  tutrrtni  Aat  li  SolsaiOQ  attllerfl«idb:g  fktf  4p^  a 

bankrupt,-  ■     ■  .»  KoU.  Iftep.  14^  8.  C,  Haugbton  f.  Md  tbft  «ord  (kakca)  ^  «r«« 

$gailicatioA|  aa4ii^|||iirih!f  ^  u^diHy^  hody  siyA  a$  ff  dbN%  yti  HcNfiaif  l»  amk* 


9ftloml  [fot  Woxdt«]  48a 


•MmmMp  tt  ivcRMBt  WIS  veoiiiny  i  b«t  Mo«lmM  Cb.J.  biM  dMttiM  court  ovglit «» Cake  ««.w 
vlut  words  tf  aakMuUe  in  LottioBs  and  becaafe  they  AfiM  ia  ofl]i2o%  tbe  auMter  was  nftm$  li 
tlK  ai^itfOMitt  ef  die  Cli.  J* 

41.  Wonb  of  a  4(|^»  who  ufed  to  get  his  Ihrlng  by  buying  Palm.  t$u 
and  felling,  Thmas  Joins  ff  Hertfrrdy  (meaning  t&  plaumff)  h^J^ 
ii  a  batJtn^Jtnave^  and  is  not  nvortb  3  halffmci.     Mtdt  ju^g*  ^SbSmM^- 
menty  error  was  al&gned  that  tjie  vordU  were  fpgkcn  adjdSively)  €aiiie4yaa 
and  that  a  dyer  is  fiich  trade  that  for  fudi  wotds  he  fliall  not  J^Swpraa 
have  an  adion ;  but  refolved  e  contra^  and  that  the  wor49  are  muXnti, 
adionable,  it  being  alleged  that  he  got  his  living  by  buying  and  >^  uft  tMT 
ftlUng,  and  the  judgment  was  affirmed,     Cro.  E.  585.  pi  &  ^Si  ^ 
|fficfa«  t8  Jac.  B.  R.  Squire  v.  Johns*  ^dm^m^ 

intHfttfft  ntTfffflry  ^  tV'f  *firilrj 

41.  He  is  a  hafiirufif  and  net  aUe  to  fay  Us  dehs,  hit  wU run  AMHwm 
Ae  country.    PWntiflF  dedared  that  lie  bargained  and  fold,  via.  2li  u'ST 
tnercbatt£7ud  for  had  ix^  the  county  of  Deiiyy,  and  thereby  St*  bcaa  ad. 
ynred  money  towards  tis  Bwlihood*     It  was  obje&ed  that  ne  is  j«fs>A  f4 
intitled  jim^iififMii  S   but  the  court  held  that  the  adion  well  lay.  ^*^^* 
fiutt  45^  Mich,  i^  Jae«  Alien  v.  Swift.  iJ^  aa 

•dion  far  fiich  iroNk*    " ' 


43.  He  is  a  hankrtipt''rogtie^  being  ipoken  of  a  nvool'^nitt^  js 
not  aAtonabley  Poph.  184.  Mich.  2  Car.  B.  R.  Bariter  r* 
Ringrofe. 

44.  Thou  art  a  rogue ^  and  a  beggarly  fdloWy  and  IJhdtl  prove 
thee  a  banlrupt  before  the  next  term  s  and  afterwards  ^t  fame  dav 
hit  faid  to  a  3d  perfon  of  the  plaintiff,  tru/l  him  futt :  for  he  mil 
he  thy  undoing.  The  words  being  fpoke  of  a  merchant,  it  was 
held  that  thofe  fp6ke  at  the  ad  time  are  as  well  adiionable  as 
thofe  fpoke  at  the  firft  time^  and  aggravates  the  firft  words ;  and 
judgment  for  the  plaintiff.  Cro.  C.  236.  pi.  19.  Mich.  7  Car* 
3»  B-*  Jaxon  V.  Tanner.  "      ' 

4^.   Thou''  art  a  banlrupt^  is  a&ionable,  being  fpoke  of  a  ^  ^ 
drover  ;   but  becaufe  he  did  not  aver  that  he  was  a,  drover  at  the  sf  c.'!»J^* 
time  ef Speaking  the  words,  judgment  was  quod  querens  ml  capiat^  thovgh  ht 
&c    Jo.  304.  pL  1 2.  Mich.  8  Car.  B.  R.  CoUis  v.  Malins.         <>^<'i»«<  t>»t 

par  nagiMfli 
teiBpiM  ttfus  fult  the  tiade  of  baying  and  (ailing  catda,  yet  tbat  aitgbt  b«  diwf^  ytan  bcfoie  \  and  ad« 
jiid0Bd  for  the  defendant. 

£1  an  action  for  calling  hia  bankrupt,  tile  plaintilf  irr/^rW  that  hi  vas^  and  had  heat  for  mmtf 
y*0rt  Imfi  fa/t,  a  mtrthata  \  but  hecanw  it  did  mt  mfftar  i$tfrefity  that  he.ivat  a  merthaut  at  the  afav 
rffftakhii  '^  fv#rif,  but  only  argainenUtively,  it  was  adjudged  agaiaa  the  plaintiff.  Oitid  by  7eU 
ferton  J.    Yely.  zx.  as  Tiin.  a  Jac.  B.  R.  Grey  v.  Medcalifa. 

46f  Go  not  to  buy  tf  J*  S.  (a  merchant ;)  for  he  mil  deceive  you^ 
itadlipnable,    Hutt.  125.  Pafch.  10  Car.  per  curiam,  obiter. 

47.  Thou  aft  in  a  breating  and  decayed  condition,  and  I  tvilt prove  8.  C.  dttd, 

k,  and^youwfiion  nte  I  will  prove  it  to  your  di/grace,  being  fpoke  ?ff"'  ** 

t!  a  miSiner  in  London,    It  was  objeOed  that  thefe  are  aC^edive  jSScL^ft^ 

words,  and  of  *  aii  uneertain  fignification ;  but  judgment  was  w.  3. 

siven  for  |hc  ptaiptsff.    &tj^  425.  Mick  i6$4.  Wmeiiden  y.  ^  [  481  ] 

#  Thoi$. 

la  - 


Si 


this  caft  theie  being  nocoU^,  •     **  *»»''»  «S«f  ?"*   <«•  the»lifi?S^  *«  ^tittt,^'^''S,  6» 
*o»M  not  lie.  -.nd  j„dg^°^'"»'n  of  the  pC  ?2?'"«  "hlch  "  Z'^"*  «-«  not  kv^'"  of  ««  S 

w«adm  t-     ?J.  f's  trade.     And   •  T"^-'"^'^r,  hTk     '"'^"good  a/.        ^ 
t«ibys,ua.  •Mich.  2iCar\    n  i"'^^"'ent  wa,  a /?''<=  ^asno^-^**?"  S^ 

And  per  t«.ia.„  i  *ro<«lit.  a„  ,aj^  ™°" 


aftiOtMl  [for  Words.]  ♦  ^fz 

64.  Upon  colloquium  with  a  dyer's  fervant  of  his  mafter  and 

Iiis  trade,  the  defendant  faid,  tvkere  is  the  rogue  thy  mafter  T   L  ^ 

'tuill  prove  him  a  rogue.    Thcfc  words  fcemed  too  general  to  be  ^     . 

aflionable ;  but  where  at  apother  time^  having  the  fame  collo^ 
quium  with  th€  wife,  he  faid,  where  is  that  cheating  knave  fhy 
hujhand  f  I  imll  prove  him  a  cBeating  inave^  for  he  cheated  fne^ 
are  a£iionable,  per  3  juftices,  though  he  did  "*  not  fay  in  what 
particular  he  had  cheated  him.  Freem.  Rep.  276.  pi.  307.  Hill. 
25  Car.  2.  Prefton's  cafe. 

65.  He  is  a  cheating  J  cozening  Inave^  and  hath  cheated  Sir  y,  jFI 
(his  mafter)  and  being  alked  wherein,  he  anfwered,  in  many 
things.  The  court  inclined  that  the  words  are  not  adionable, 
becaufe  he  does  not  charge  him  with  cheating  in  his  employ* 
ment,  neither  has  he  laid  any  fpecial  damage.    Freem.  Rep. 

279.  pi.  316.  Pafch.  1 68 1.  Harris  v«  Tucker.  *  * 

66.  A  Jlage-'coachman  declared,  that  he  got  his  livelihood  by 
carrying  paflengers ;  and  that  the  defendant  fpoke  fueh  feandalous 
^vords  of  his  wife,  which  re/leffed  upon  bim^  and  rendered  him  fo 
ridiculous y  that  nobody  would  ride  in  his  coach  ;  and  he  thereby  loft 
his  cuflomers.  The  plaintifF  had  a  verdift,  but  judgment  again!): 
him  \  and  the  court  faid  that  the  plaintiiF  fhould  at  leaft  have 
declared  what  cuftomers  he  had  loft  in  particular.  Vent.  348. 
Trin.  32  Car.  2.  B.  R.  Anon. 

67.  The  plaintifF  declared,  that  he  was  a  renter  of  lands,  £5Vu 
and  made  great  profit  by  buying  and  felling  wheat,  barley,  istc.  and 
that  the  defendant  faid  of  him,  he  hath  cheated  in  corn,  is  not 
a£lionable ;  for  per  cur.  the  defcription  is  no  more  than  of  a 
common  farmer.  But  per  Pemberton  Ch.  J.  if  no  mention  had 
been  made  of  renting  lands,  or  if  he  had  alleged  that  he  was  a 
badger,  &c.  the  a£tion  perhaps  would  lie.  2  Jo.  156.  Trin.  *' 
33  Car.  2.  B.  R.  Fox  v.  Lapthome. 

68.  He  owes  more  money  than  he  is  worth  g  he  is  run  away  and  is 
broke,  being  fpoke  of  a  hu/bandman  or  farmer,  was  held  ac- 
tionable. 3  Mod.  112.  Trin.  2  Jac.  2.  B.  R.  Dobfon  v: 
Thomiftone. 

6^.  Saying  of  a  tradefman,  he  is  a  cheat,  and  faying  at  ano*    . 
ther  time,  with  a  colloquium  of  him  and  his  trade,  he  hath  no^ 
thing  but  rotten  goods  in  his  fbop  s   the  iirft  words  are  not  a£Hoxi- 
able>  but  the  laft  words  were  held  clearly  a£kionable.  .  But  it  %  '^ 

was  agreed  that  if  the  words  had  only  been,  that  he  has  rotten 

foods,  the  a£tion  would  not  lie  ;  for  the  flander  is  in  faying,,  that 
le  has   nothing   but   rotten  goods.    Judgment  for  the  plaintifi; 
12  Mod.  420.  Mich.  12  W.  3.. Burnet  v.  Wells. 
.  70.  Tou  are  a  rafcal,  you  are  M  pitiful  forry  rafcal,  you  are  next 
door  to  breaking,  being  fpoke  of  a  laceman,  are  a£tionabk.     Ld« 
Raym.  Rep.  610.  Mich.  12  W.  3.  Read  v.  Hudfon. 

7 1 ,  Tou  are  a  foldier,  I  faw  you  in  your  red  coat  doing  your  duty^ 
your  word  is  not  to  be  taken,  is  a£lionable,  being  fpoke  of  an  up- 
holfterer,  it  being  known  to  bre  a  common  praBice  for  tradeffnen 
to  protect  themfelves  againjl  their  creditors  by  a  counterfeit  Hfing  g 

for 


4I2  t  SittiAM  [for  Woi^4 

ibr  a  (Mitr  has  the  privikge  of  not  being  held  to  fpecia!  \mlm 
t    fo  Mod.  I  f  I.  Mich.  1 1  Ann.  B.  R.  Arne  v.  Johnfon. 
fcr— r*.^  ^2.  Hf  U  a  forry  fit^td  ftlhwf  and  a  roguf,  und  cw^tmded  his 

jI^^^x*  *  deitj  at  $s.  iu  the  pound*  Exceptioti  was  taken  that  the  words 
Staaton  Y.  were  nottt&ionable,  becaufe  no  colloquimti  wa$  laid  of  his  trade* 
JS^^'^*  But  per  tot.  cur.  fuch  words  fpoKe  of  a  tradefman  muft  leflfen  his 
^w>i€CMit  cvodit  much»  and  be  verj^rcjudicial ;  and  therefore  afitionable^ 
WUtht  And  judgment  for  the  plaintiff.  2  hL  Raym.  Rep.  1480.  Pafch. 
«Dvia  tc     J  J  QgQ^  Stanton  v.  Smith. 


[483]  (X.  a)     For  Wordsi     In  what  Cafe  it  lies*     [In 
f*-^-  -^      refpcS  of  the  Manner  of  Speakings  and  bj  Way  of 
j;!;^      keport.\ 

Cl»bJ.  io%f  [i.  I F  a  man  fays,  that  Puree  faid  thai  Lewis  £d  a  certmnfiau^ 
JOT,  pU  1.  X  iahw  things  ^c.  Lewis  iball  have  an  adion  for  this 
laT.  B.  1U  ^g^ioft  him.  with  an  avermefit  that  J^ierce  never  faid  fo ;  for  then 
ntbciraft  be  himfelf  is  the  author  of  the  falfe  news^  and  (hall  be  charged 
WaScr**^'  for  it}  for  this  is  according  to  the  law  of  news.  Hill.  •44. 
citn  HUi.  4  IjaI  }^^*  ^y  ^cp«  between  f  Lewis  anp  Walter  adjudg^^ 
ja«.  Mori,  between  I)am£  1  Morbjson  anp  Cade.    Pafch.  c  Jac*  B.  R« 

cife  wat,  tlur  tiie  defendant  bid  faid  that  A*  bad  reported  thai  he  bad  the  vfe  of  her  bodyt  aod  the 

paccdcnt  thereof  wai^  ihcwn  that  it  wss  adjudged  Tor  the  plaintiff  i  whereupon  the  court  was  fatisfie^ 
in  the  principal  caie,  that  the  report  of  the  fpeeclrof  anoUter,  who  never  ufed  foch  worda,  h  aAion«  , 
«bk.— — Jenh.  fi$,  pi.  7.  S.  C>       ■     $.  C.  cited  VLcVu  Kep.  444^        ■.*     3.  C.  dted  3  BaUl*  ' 
^5*  IS  adjud|ed  ud  affirmedJn  em>(v 

f  (Y*  a)  pi.  35-  S.  C.  not  emaiy  S.  P. 

^  See  (D.  »)  pi.  4.  S.  C— Infra,  pi.  3.  S.  C.*^«(Z.  a)  pi.  7.  S.  C« 
• 

[2.  If  1  fay  to  J.  N.  that  J.  S.  faid  to  me,  that-  the  Jaid  J.  N^ 
£i  fuch  a  feandahus  matter  as  witchery,  as  the  cafe  was^  whkh 
matter  is  fufficient  to  maintain  an  action,  J.  N.  mzj  hare  an  ac- 
tion agatnft  me  for  the  words  aforefaid,  with  an  averment  that  he 
never  Jpoke  the  words,  nor  that  J^  S.  ever  fpohe  the  words  of  him  g 
for  thci  is  conformable  with  the  law  for  telling  of  falK  news. 
Pafch.  T5  Jac  B.  R.  between  Lock  and  Logk^  adjudged^by 
admittance ;  but  this  matter  was  not  moved.} 
Ci»>  J-  rS«»  [3*  JBtst  if  a  man  fays  that  J«  S.  faid,  that  %  D.  faid  a  certain 
|i|,i7.Paftb  feandahus  thing  that  wilt  hear  an  oBion  (f  itjelf^  though  this  be 

B.V.*$.  C.  ^^^^  J^^  ^  J*  S*  f^  ^^  J*  ^*  ^^  ^c  wmrds^  no  aAaon  lies 
bat  si  P.  '  againn  him }  for  he  has  named  his  aathor,  icilicet,  J.  &  and  tberci* 
4oes  oot  ap.  fo|>e  he  muft  bring  his  a&ion  againft  J.  S.  if  Jie  will  have  remedy; 
^.s.t9id  P^lt*  *^5  Ja^«  B.R.  in  Dams  Morrison  anb  Cade's  case^ 
9u  tbJj.    pet  Tavficld.] 

N.  Rile  a 

hcrfif  hmt  JiU  not  ieligve  him,     ThiS|  with  an  arerment  that  J.  S.  did  not  fay  any  focb  khii^  vnUbear 

•n  aflion.    Cited  Mar.  S.  in  pi*  x8.  bj  Jonts  J.  aa  a  cafe  wmch  be  faid  he  fOMiiibsted. 

Goidib.z39. .     [4.  If  a  man  fays»  a  woman  told  me  thai  foe  heard  one  faj^  thai 
^i»i.r'^  Megge  his  wife  had poifmdGrifin  her  firfibu/^ 
s.  c'lid*     Jdeggsmd  his  wife  may  have  an  action  for  this  againft  nim  $  for 

otherwife 


58fon0  [for  Words.]  4% 

otTiciixrife  a  man  might  raifc  a  fcandal  of  his*owit  licad  tiathout  j««>g««Jftr 
any  puniihment.     miclu  37*  38  Eliz.  B.  R.  between  Meggsano  ^;^!fl^ 
Guil^hN,  adjudged.]  M».4o8.^ 

•  55ft.  S.C. 

The  pkufltiflFaveiwd  ibat  the  «(pQun  nevtf  «ttl4  the  drfeodaftt  lb  ^  h»t  Un  cdwrt  hcU  that  oaMMr  the 

words  nor  the  avermeac  were  fufficjent.     But  the  reporter  fays  qucre. ■  Cro.  £.  4ao»  |l»  7« 

S.  C.    The  plaintiff  Rvvred  that  no  bod^  fard  lb.     Adjudged  for  the  ^aintiff  ^  lor  it  it  a  gical  de^v 
natioA,  and  a  nuSt  of  drawing  her  name  aad  life  into  ejvuniiution— *— S»  C.  (had  Aif  •  Cm.  £•  645* 
in  pi.  51.  at  adjudged  aAiooabICk 

If  T*  pttbilihes  chat  bt  h&trj  ^.  M  Jay  that  y*  G.  vfss  a  traitor  «r  thltfy  and  an  adion  it  liin»jj|< 
•faittft  J.  S.  for  theiie  wordt,  and  the  truth  be  fucfa,  he  tnty  jufti/y^  But  If  T.  8.  publi(bea  #«m» 
yijijff  v'uhmt  a  ttriam  Mutlcr,  that  J*  G.  was  a  traitor  or  tiitff  adion  lies  ^gamft  J.  S.  became  ke 
h»i  not  given  the  oarty  aggrlered  any  caufe  of  adion  againft  any  befides  hioifelf  who  i^uUifted.  the-  1 
Words,  though  in  truth  he  might  hear  them )  oivotherwife  an  innocent  perfon  might  be  greatly  flaader- 
td ;  for  ihooM  It  be  lawful  for  a  man  of  credit  to  report  geoerafly  words  fpoke  by  one  (Mf  no  ci«dit^  •• 
tiiat  he  heard  Inch  fcandabtis  words,  without  mentioftiog  bis  a«thor»  that  woold  give  gteatn  proba- 
bility of  the  troth  of  the  words,  in  nfyeA  of  the^redit  of  the  reporter,  than  if  the  author  had  bee» 
mentioned,  la  Rep.  134.  refolvcd  Mich*  20  Ja6.  !a  the  ftar-clumber,  in  the  carl  of  Korthaaip 
too*f  eaie. 

1 484  3 

Zs*  If  one  man  fays  of  another,  he  was  arraigned  at  Warufki  •Jo.  *99* 
affites  for  Jtealing  a  Jpcen  cf  hogSy  and  bad  he  mt  inade  go^t frteui»  '  f  gVanton 
if  bad  gone  hard  with  hinty  an  aJiion  lies  for  thefe  words,  with  an  S.  C.  ad-* 
averment  that  he  never  Jh/e  anv  hogs,  nor  was  ever  arraigned  fir  the  ^?^^  f* 
Jfealirtg  of  any  hogs ;  for  this  is  a  great  flander,  the  arraignment  tiff/  "^V 
implies  an  indi£lment,  and  the  making  of  friends  implies  that  he  Cio.c.20^ 
was  greatly  fufpcaed  at  leaft.    Mich.  8  Car.  B.  R.  between  \^l' ^^ 
*  Hawlet  and  Stanton,  adjudged,  this  mattier  being  moved  in  I^Js.  cT' 
arreft  of  judgment.    But  in  this  cafe  juftice  Croke  cited  a  cafe  adjudged  ac« 
to  have  been  adjudged,  Pafch.  34  Eliz.  between  f  Bailie  and  ^JJJi^ 
Calenton,  that  no  a^ion  lies  for  thefe  words,  thou  was  arraigned  io  dilt  cafe 
fir  2  kulhckSf  but  did  not  fay  that  he  was  arraigned  for  the  ileal-  it  is  aHegiid' 
ing  of  them ;  and  it  was  not  averred  that  he  wa$  not  arraimcd,  ^mhJ^ 
or  that  he  did  not  (teal  any  bullocks,  j  auiiciou^ 

fpoke  thefe 
words,  adding  (if  he  had  not  made  good  friends,  k  would  have  gone  hard  frith  him,}  which  ihewa  that 
be  concoved  he  wu  guilty  of  fuch  offence. 

t  Cib.  C.  l68.  in  the  ttk  of  Halley  ▼.  Stanton,  cites  S.  C.  at  adjudged  Pafch.  34  Elfa^  C.  E- 
Bayly  v.  Charrington.  ■  ■■  Co.  £.  279.  pU  6.  Bayly  ▼.  Churingron,  S.  C.  adjnd^  not  aAion. 

able )  and  if  the  words  had  been,  be  w»  arraigned  for  ftealing  1  bulUeks^  yet  the  words  had  not  beea 
a£b'ooabk }  fi»  one  may  be  anratgned  for  felony,  and  yet  be  00  felpn. 

i6.  If  one  fays  of  another,  he  was  taken  fir  Jiealing  of  2  hor/hf  S<e(P'  «•  |) 
I  bavefiifpeBed  him  this  4  jears^  no  a£tion  lies  for  thefe  words,  ^*  ^* 
though  he  fays  that  he  never  was  fufpe£ted^f  any  felony ;  for  a 
true  man  may  be  taken  for  the  fteaJing  of  horfes.  Fakh.  lo 
Car.  Bl  R.  between  Curson  and  Wood,  adjudged  no  adion  lay 
after  a  verdift  for  the  plaintiff.  But  quaere,  if  he  had  arerred 
that  he  was  never  taken  for  the  ftealing  of  horfes.^ 

7.  Words  fpoken  of  a  juftice  of  peace  were,  /  heard  it  J^dtm  ^htard^ 
that  Mr.  Read  was  ofie  that  was  at  Barrel's  robbery y  and  that  4  of  ^^^ 
them  went  to  his  houfe  the  next  morning ;  the  plaintiff  averred  that  tcmmsud 
the  defendant  never  heard  any  fuch  words,  &g.    In  arguing  for  ^jj^^j^J 
the  plaintiff  was  cited  the  cafe  of  Megcs  v.  Geiffin  j  but  the  l^^^ 
juftioes  doubted  thereof;  for  words  oi  flander  ought  not  to  be  &ys  thch* 
taken  by  implieation,  and  willed  the  parties  to  agree  i  and  the  7^' ^*7 
plaintiff'^took  tjU  for  aU.    And  judgment  wa»  entered  by  con.  cdtetioaiiils 

fent. 


amotttl  [for  Words.] 

xit«    Cro.  E.  544*  pi.  51*  Mich.  40  &  41  £liz.  B.  R*  Read's 

,8.  The  dcfendarxt  faid,  that  as  he  nvas  carrying  one  W.  to  gad 

"hf  felony  J  he  met  one  on  the  rood^  who  faid  to  him,  What  ?  are  you 

trnrrying  IV*  to  gaol  ?  I  fhall  follow  you  fhortly^  andhringmth  me 

Ji*  C-  (th'C  i\dAVi\\S)  for  Jlealing  a  snare.     All  the  court,  befides 

IMallet,  held  the  words  aAionablc.     But  3  jufticcs  held  the  de- 

c:laration  ill  for  want  of  an  averment,  ubi  rercra,  no  one  met  him 

on  the  road  and  faid  fo  to  him  5  for  this  had  been  traverfable,  and 

the  defendant  might  have  pleaded  to  it^  that  another  did  fay  fo 

to  him,  and  fo  put  the  plaintiflF  to  bring  his  aftion  againft  fuch 

ether  \  but  Twifden  held  that  the  declaration  being  falfo  &  ma- 

litiofe,  and  fo  found,  is  a  proof  that  Jione  faid  fo  to  him.     But  it 

"was  ruled,  quod  querens  nil  capiat  per  billam.   Lev.  82.  Mich.  14 

Car.  2.  B.  R.  Crawford  v.  Middleton. 


[485  ]    (Y.  a)     For  what  Words  it  lies,  in  refped  of  Un^ 

certainty. 


Fol.  65. 


[ 


I.  tF  a.  fays  of  B.  I  have  found  Old  B.  I  have  found  records 
^  ivh'ich  he  hath  forged^  and  he  Jhall  dearly  pay  for  it  §  I  have 
catched  the  forgerer^  an  a£lion  lies  for  thefe  "wtDrds,  though  it  docs 
uV.  s.  c.  ^^^  appear  whether  he  intends  records  of  a  copyhold  manor,  or 
tou  have  what  Other  record  ;  for  it  Avail  be  intended  to  be  a  true  record  of 
adeafaife  ^  court  of  rccord,  and  if  it  be  a  true  record,  the  forgery  of  which 
[^7/wi//  is  not  within  the  ftatute  of  5  Eliz.  or  i  Hen.  5.  yet  it  is  a  great 
akcyouan-  (lander.  Mich.  13  Car.  B.  R.  between  Garbutt  and  Bell, 
veriubere    adjudged  pcr  cur.  this  being  moved  in  arr^ft  of  judgment.] 

nv  your  b:aiy  and  you  hat-e  fought  my  death.  And.  121.  in  pi.  168.  cites  it  as  ac^judgcd  for  the 
ainriff,  Trin.  25  Eliz.  Rot.  477.  AiiAini  v.  Chriiiian.  — — —  4.  Lc.  54.  pi.  139.  Mich.  27  ELr. 
.  R.  Chriitian  v.  Adams,  S.  C.  but  there  arc  ooly  the  Ull  wuidi,  vlx«  be  did  conf^irt  wfj  dca:b» 
djudged  tor  tlie  plaint) li. 

hu  haft  [2.  If  a  man  Hiys,  there  can  he  no  writ  againjt  me  ;  tve  have  fvught 

fondant  t%  fi^  '^^  writ^  hut  can  fnd  none  ;  but  if  there  be  any  it  is  forged  by 

arrejied  the  underfberiffy  Air,  Ed.  Holcy  as  he  hath  forged  2  writs  ;  in  this 

jtb  forged  cafe  £d.  Hole  fliall  have  an  action  upon  the  cafe  for  thcfc  words, 

M^urgcd  '  without  an  averment  tliat  he  was  under-flierifF-  at  the  time,  be* 
at  it  might  caufe  he  is  charged  with  the  forgery  of  a  writ;  for  though  the 

that  the  forgery  of  a  writ  be  not  within  the  5  Eliz.  nor  i  Hen.  5.  yet  thi^ 

/gcdby  ^s  ^  great  flander  and  defamation.     Pafch.  16  Jac.  B.  R.  bctweec^ 

angers,  HoLE  AND  adjudged,  this  matter  bcuig  moved  in  arrcft 

ithoutthe  of  judgment.] 

aintift',  and  that  the  plaintifi',  not  knowing  them  to  be  forged,  procured  the  arrcft.     But  the  opinio  a^ 
■  the  court  was,  that  the  words  were  a(ftionablc  j  tor  the  word  (caufcd)  extends  as  well  to  the  forget— y 
to  the  arreft,  and  fo  Ainouati  to  the  Dander  ot  forgery.     4  Lc.   iSi^  pi.  279.  Mich.  a6  Eli.^^ 
.  B.   Hungerford  v.  Watrs. 

Thru  boji  "J^d  jk^gViTj^  tirith  me^  but  fby  ju^glin^  JhAlI  net  fem^e  tby  turn,  and  baft  fer^A  a  xvr'.r    r* 
are  jmfedif.     The  court  licid  the  firJl  words  not  adionable,  but  that  tliC  IaLX  arc j  and  judgn 
eplaiauS*.     Cso.  £.  278.  {>!.  :S.  FaTd^.  32  Eliz.  B.  K.  bale  v.  M^iik* 


aStontf  [for  Words.]  485 

[3.  Jf-one  man  fays  to  another,  thou  hafi  forged  an  ohUgatmty  Cro.E.^y. 
ttnd  I  will  prove  itj  though  he  does  not  (hew  between  what  perlbns  ^Jj".^^  ^^'j  ^'^ 
this  was,  nor  that  the  obligation  was  fealed  and  delivered,  yet  an  cur<liagty. 
a£tion  lies  for  thefe  words  j  for  it  cannot  be  intended  but  that  it      Thom»i»ft 
was  fealed  and  delivered,  for  otherwife  it  could  not  be  an  obli-  ^^JJ  ^^^ 
gation^but  a  writing  only.  Fafch.  4o£hz.  B.  R.  between  Wade  adjudged  ac- 

AND  BUSSARD,  adjudged.  1  tionablc^ 

*•'**-'  cited  by 

Twifdea  J.  Sid.  i6«  in  pU  9*  as  4  Car*  Dclabey's  cafe.— — S*  P.  per  car.  as  to  for^^ing  a  deed  or 
releafe,  &c.  but  at  to  forging  a  viritingy  it  is  noc  alienable.     Keb.  273.  p).  60.  Pafch.   14  Car.  7. 
B.  R.  in  cafe  of  Motley  ▼.  Slany,  where  the  words  were,  be- has  forged  a  Lend,  and  tbat  is  not  ttt 
frp  by  a  bundttd^  adjudged,  for  the  plaintiff. 

It  was  i^freed  cicaiiy  between  Thorn  and  C.  tbat  where  an  Mgation  is  made,  and  the  olHgcr  and 
the  obligee  conferred  about  it,  and  the  ^obU^cr  jaid  to  the  obligee  that  he  had  forged  it,  this  is  aftionabJe  5 
for  here  it  rerers  to  a  certainty;  but  if  he  had  faid  to  the  other  thus,  he  was  a  forger,  and  had  forged 
falfe  writings,  no  a&ion  will  lie }  for  the  words  are  too  general  m  that  cafe.  ^in.  76.  Pafch.  zx 
Jac.  C.  B.  Thome's  cafe. 

Thoa  haft  made  a  forged  bond,  and  I  tvill  trove  it  \  adjudged  for  the  plaintiff.  Cro*  £•  554*  pi*  8* 
Pafch.  39  Eiiz.  B.  R.  Auftie  v.  Mafob. 

[4.  If  one  fays  to  another,  he  hath  forged  the  queer^s  evidence^  'p,^'  ^^ 
and  I  would  not  he  in  his  coat  for  i  coo  /.  no  a£lion  lies  for  thefe  \^^^a^i„ 
words,  *  for  the  generality  of  them.     Mich.  40,  41  Eliz.  B.  R.  s<mtbwarf, 
between  Wright  AND  Gayner,  dubitatur.l  anddidft 

■*  cvKen  her  of 

ter  goodsy  and  froeured  certain  falfe  witneffis  to  be  forged*  It  was  objcd^ed,  that  as  to  cozening*  it 
had  been  lately  adjudged  not  actionable ;  and  that  as  to  tlie  witneiles  it  appears  not  what  their  teftt- 
monjr  concerns,  nor  that  the  forgery  of  it  is  to  any  purpofe.  Judgment  was  ftayed.  Cro.  E.  99. 
pl«  2.  Trill.  30  £lfs.  B.  R.  En^hurlt  v.  Browne. 

^5.  If  A,  exhibits  an  information  in  the  exchequer  againfttwo  jBuIA.ist. 
men  for  the  cutting  of  wood,  and  after  one  of  the  barons  gives  to  ?\^\''^" 
him  licence  by  writing  to  compound  with  them,  whereupon  C.  cordhig^yT 
fays  of  B.  the  licences  which  f  /  [-^.]  had  in  the  exchequer  were     flheor"- 
countevfeited^  and  B.  did  forge  them^  an  ad\ion  lies  for  B.  for  thefe  ^^^\  *^(^) 
words,  upon  fuch  declaration,  thougji  he  fpoke  of  the  licences  i^fpnnted^* 
indefinitely,  and  though  no  licence  can  be^given  by  the  i8  Eliz.  and  that  it 
before  the  anfwer  of  the  defendant,  which  is  not  alleged  j  for  J??"'^  ^ 
to  fay  that  he  forged  fuch  licences  before  anfwer,  is  a  great    .  7-!  hath 
flander.     Mich,  ii  Jac.  B.  R.  between  Gregory  and  Wilks,  forged  and 

adjudged.]  rrf::^ 

to  a  eoenmijfion  out  of  the,  exchequer,  and  hath  forged  and  counttrf cited  F.'i  and  5.'i  tht  cmmij/ionirt, 
hands f  and  had  Put  their  hakde  to  k,  by  reafon  whereof  ht  got  a  a/erdiff  in  the  exchequer,  vthertar 
atherwije  he  muft  needs  have  bad  the  fuiL  li  was  objected,  that  it  was  not  fhewo  v/bar  coBfimiflioA^c 
was,  nor  in  what  fuit,  fo  as  the  defendant  might  give  anCwer  to  it  j  bat  judgment  was  given  for  the 
plaintifi''.    Cro.  £•  ^^^  pi.  27.  Mich.  19  &  30  Eliz.  B.  R.  TopU0e  v.  WU^n. 

[6.  In  a  fuit  between  A.  and  B.  in  chancery,  if  A.  (hews  a  iBnift.ij*. 
deed , indented,  whereby  he  claims  certain  lands,  and  after  B.  ^J.^j^l 
fays  to  A.  that  deed  is  a  forged  deed^  and  you  made  it  under  a  hedge,  cordingly. 

A.  fliaU  have  action  for  thefe  words,  though  he  might  make  the 
indenture,  and  another  write  and  fcal  it,  and  fo  forge  it ;  for  if.  he 
made  the  deed  that  was  forged,  he  forged  it..    Mich.    11   Jac. 

B.  R.  between  Sir.  Geo,  Reykell  and  Sackfield,  ad- 
judged.] 

[7.  If  one  man  fays  of  another,'  'Mr.  Carr  hath  put  a  prefent-  <;?«  ;?.ajp*, 
nunt  int$thejurfs  vcrdi6l  agahifl  vie  sf  3/,  4^/.  fr  fuing  of  P.  IT.  'a^-  S.  C. 


4S$  aStOnier  [for  Words.] 

^out]  ef  tie  ceyrt,  contrary  to  a  pom,  without  tie  confeni  cf  ttejurf^ 
no  a£^ion  lies  i^Dr  thefe  words,  the  faid  Carr  hot  being  any  officer 
of  the  court,  though  this  was  a  deceit  in  lum  fo  to  do  ;  for  crerj 

^^^\^\  deceit  will  not  *  maintain  an  adlion.   Mich.  4  Jac.  B.  IL  between 

^        Carr  and  Read,  adjudged.] 

Itoll.  Rep.  [8.  If  one  nMUi  fays  to  another^  thou  hafl  tnait  forgei'vfritmgf^ 
s^c^tJI*  ^  thou  Jbouldft  have  loft  thy  ears  for  it^  no  adHon  liea  for  thofe 
cMtrt  being  words,  becaufe  it  is  altogether  uncertain  what  writings  he  in* 
4ivid0ri,  aa.  tends  by  the  firft  words  \  for  perhaps  he  intends  feme  writings, 
l^^^j^  the  forgery  whereof  will  not  deferre  the  lois  of  his  ears,  and  tlMi 
pofter  addi  the  laft  words  will  not  explain  his  intention,  inafinuch  at  it  may 
anota,  that  be  that  this  was  but  an  ill  conclufion  upon  the  prcmifles.  lCch« 
2^^2^     '4  J^c-  S*  '^^  between  Aier  and  Frost*] 

*  iaduiediacif  the  plaiotifF  Jiad  bcw  an  tuwmtf^  the  words  wwM  be  a£Beaable^  becatfe  diey  ftooM 
be  taken  according  to  his  profeffion  \  but  in  this  cafe  be  alleged  that  he  waa  Aeward  of  courts  oi>  divert 
lordfl,  which  Croolce  thought  fufficicat  to  make  the  words  adionaWe  $  but  the  nfidue  of  the  covic 
teok  ii»  i«sard)^  Oc  adjotnatur.  ■■  }  Bulft*  ft^s*  Froft  v«  Aytr»  S.  C.  The  couit  divided  % 
againft  s )  ft  adjomatur,  and  after  was  ended  by  ^reement* 

Thorn  btf  frrgtd  #  mn'itmgf  not  adioaabky  becauic  the  wards  are  wicertaia  |  per  Gawdyt  w)kic2i 
Wray  cooceflt )  but  if  the  declaratKN^  had  been  r^n  ceitain,  as  taauesdo  /md  s  dted^  n  had  beea 
wtU  enough*    3  Le.  tji.  pi.  313.  Anon.— >-S.  P.  by  Twifden  J*  Sid«  16.  in  pi.  9* 

Popham  and  Gawdy  held  that  aAion  lies  for  faying,  thou  art  s  firgtr  •f  writimgt  $  fcr  (iie  wad 
Ihali  be  iaendeii  of  fuch  writings  whereof  forgery  nuy  be.  Bat  Fenaer  e  canttaf.  for  k  may  be  of 
a  chwch-booky  Arc  and  foigery  i^U  not  be  intended,  unkfs  ptediieiy  attcipdi  and  CIcach  ilift— j 
m^oraatur.    Cro,  B.  554.  Pafch.  39  Eli  a*  B.  R.  Goodale  v*  Caftle* 

f  ntm  baft  madt  falf$  writingt^  thereby  19  get  wy  latulfrtm  aw.  It  wai  objsfted  thit  hMt  writingt 
aaay  be  mioiments  without  feals,  for  which  one  ia  not  paniAiable  as  a  focfoer  |  aad  Gnwdy  and 
Clench  were  of  that  opinion }  but  Feaner  e  contra,  beetuie  he  canaot  get  land  by  tfaem»  onlcfs  they 
be  forged  writings.  £t  adjornator.  Cro.  £.  853.  pi.  ii»  Mich.  43  ft  44  EKs*  B.  It*  Petkinioo 
V.  Bowman. 

/The  Making  forged  .writings  is  att  pnniihabie»  but  the  publkatioo  of  l^ea^  per  HavkSBa  J. 
3  BoUk  »66. 

tC487] 
■  TW  hdjt         [9*  If  a  man  fays  to  J.  S.  thou  £M  forge  an  acquittance^  and  t 

/*''f'^/^  nviii prove  it,  an  a£tion  lies  for  thete  words;  for  it  is  not  ma* 
baftri^mt  5^"^  ^^^  ^^^^  HkiTig  the  acquittancc  was  made ;  for  fudi  fotgerf 
afaifaand  is  Within  die  ftatute.  .Mich.  13  Car.  B.  IL  between  Ongb  and 
forged  ae^  Spark  per  curiam  adjudged  in  a  writ  of  error^  and  the  firft  judg- 
Tiw  plain-    mcnt  affirmecf  accordingly.    IntraturTrin4  13  Cslr«  Rot^  72a.] 

tiff  declared  that  h^  was  a  common  carrier.     But  judsment  was  Aeyed.    Sid.  15c.  pl.*^  Mkh. 
J  <?  Car.  a.  B.  R.  Monday  t.  Mtllt.  Thou  bafi  firgei  an  acfuUeama',    Twifdea  J.  bald  that 

aaion  lay,  though  not  faid  whofe  j  but  this  was  denied  by  the  other  juftices,  aaMt  he  kni  6ed»  m 
meamttanceof  J.  AT.V.     Sid.  451.  pL  16.  Fafch.  %%  Car.  1.  B.  R.  Anon. 

You  ba^e  faJfely  forged jowr  fatber't  band,  and  thtre^  f'^j'h  *^^'  frocurtd  ymr  fmher^s  tt^amtt 
to  pay  their  rentt  to  you  [which  are]  dme  to  your  ffitr.  It  was^obje^ed  that  perhaps  he  C9an«vfdtcd  his 
father's  hand  to  a  letter,  which  is  not  punifliabie.  And  judgment  for  the  defendant.  Cio.  £•  i66. 
pi.  I.  HIU.  31  Eiis.  B.  R.  Venard  v.  Wooton.  Yrfy.   146.  S.  C.  cited  hy  Crooke  T.  ai 

adjudged  not  a^UooaUe^  becanfe  it  reUites  only  to  a  private  matter,  and  is  nther  an  aiptt&oa  taaa  a 
flaader.  S.  C  cited  3  BuUI.  »65.  by  the  name  ef  Veoder'i  caic. 

^edfjeed  ^^^'  ^  *  ^^^  ^  ^  J*  ^"  ^^  hs/l  emi/id  a  deed  to  hi  forged, 
io%eat  7!  ^^  ^  ^^  marts  hand  to  he  put  to  it,  and  cheated  and  cozened  my 
s.  of  bit  hu/band  of  bis  land,  an  a&ion  lies  for  thefe  wotdSf  though  he  Ix- 
(ud«d  ^**'  P^cffes  not  what  maimer  of  deed  it  was,  fcilicct,  whether  it  was 
ti'o^ii!^  fttch  a  deed  the  foiwry  whereof  is  within  the  ftatute  of  forgety  % 
16.  pi.  9.  for  forgery  is  an  b&nce  at  the  common  law,  though  not  within 
Ca^ftJjL.  ^^  ftatute^  for  which  the  party  may  be  indided^    Mickr  15  Car^ 
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IL  It.  between  Pudst  and  Pcdst  and  his  wife  adjudged,  thla  CaflabUiy  ▼• 
being  moved  in  arreit  of  judgment.     Intratur  Hill.  14  C^.  Rot.  $4j„^'* 

9^2»]  tbataaion 

lies  for  the 
firft  words,  though  it  be  not  fpeclally  illeged  whit  manner  of  deed  was  forged.    Ow.  47.  Tris.  30 
Blis.  Moile  V.  Re«d»  <■       ■    Same  words,  with  this  addition,  v\t»'and  be  gam  A*  B,  40«.  fir  i«- 
F^^Z  °f  '^*     f^cfolved  the  words  are  aftionable,  and  fo  a  judgment  in  C  B.  was  affirmed  in  error* 
%aym«  4.  Hiil.  12  Car.  2.  B.  R.  Xeynolds  v.  Burton. 

B.  faid,  that  jl.  procured  the  deed  (a  deed  produced  at  a  trial  at  the  affifes)  to  be  firged*  Croolce  J. 
fceld  the  words  adionahle,  becaufe  the  ftatute  puni|bes  forgery  and  the  pit»curers  of  it ;  and  the  wont 
(faUeiy)  flulJ  be  implied.  Bat  if  it  had  been  faid,  the  deed  gvun^  in  evidence  teas  fi^'ged,  that  wai 
«ota&ionable.     Het.  31.  Mich.  3  Car.  C.B.  Andrews  v.  Bird. 

fl  I.  If  A.  fays,  this  is  B.  his  writings  and  he  hath  forged  this  Hob#  %•  pL 
nvarrant,  innuehdoi  '&c.  B.  fhall  not  have  any  aftion  for  thefe  jiJ^'c^'Br 
words,  becaufe  the  word  warrant  is  of  an  uncertain  fjpnfe,  and  andHobart 
the  innuendo  (hall  not  aid  it.    Hob.  3.  between  Thomas  and  faWthatthia 

bot  that  the  caufe  was  not  adjudged  ;  but  that  it  was  cited  by  Nichois  and  Winch  J,  afterwards,  aa 
adjudged  according  to  his  opinion,  which  (he  fays)  ihews  their  opinions  concurring  with  his.  ■>  . 
Brownl.  4.  S.  C.  but  ii  only  an  account  of  the  words.  S»  C.  cited  Sid.  i6.  in  pi.  9.  as  not 

aftionable  j  per  Twifden  J.  but  he  faid  that  to  lay,  tbo'J  baft  firged  a  warrant  m  fwcb  a  one's  fuitp 

was  adjudged  adionable  9  Car. A  iheriff  having  made  a  warrant  on  a  writ  to  arreft  another,  the 

Aefendant  laid,  this  is  a  counterfeit  warrant  madekf  Mr.  Stone  (a lawyer  of  wbon)  they  were  diftourfing) 
is  aAionabJe;  for  the  law  takes  notice  of  this  word  counterfeit.  As  the  ftatute  of  39  E.  3.  17.  if  a 
foMier  counterfeits  the  warrant  of  his  captain,  it  is  felony.     2  Roll.  Rep.  266.  Mich,  ao  Jac.  B.  R^ 

Stone's  cafe. Cro.  J.  648.  pi.  17.  S.  C.  the  words  (counterfeit  warrant  made  by  him)  aie  to  bi 

'Intended  to  he  jccnnterfeited  by  him.    Adjudged  for  the  plaintiff.    Stone  v.  Smalcombe* 

[12.  Where  circumjiances  Jfjevj  an  apparent  intention  of  doubtful 
luords  in  themfelver,  that  they  are  Jlanderousy  the  aftion  lies  for  them. 
My  Reports,  14  Jae.  Roote  v.  Molyn.]  [  488  ] 

£13.  As  if  a  man  fays  of  a  woman,  that  -fhe  did  lie  tvith  a  Rojj^  ^ 
weaver  of  Colchefter  in  a  ditch,  and  the  weaver's  breeches  were  down,  420.  pi.  7, 
Afid  they  were  at  it,  an  aftion  lies;  for«though  fhe  might  lie  with  ^'j-?^^.^J 
bim  in  a  ditch  without  any  harm,  yet  the  laft  words  fhcw  that  he  of^Irriage 
intended  that  he  had  carnal  knowledge  of  her.     My  Reports^  14  by  reafon 
Jac,  RooTE  AND  Moj-YN.  Adjudged,]        •  J^^^  ^^ 

adjudged  per  tot.  cur.  for  the  plaintiff. 

f  14.  If  a  man  fays  of  a  woman,  that  fie  is  a  lewd  or  common  S.  P.  by 
tvoman  of  her  body,  and  has  the  pox,  an  adion  lie« ;  for  the  laft  j^^  ^J' 
words  fliew  that  he  intended  the  French  pox.    My  Reports,  14  420.  in  c^ 
Jac.  per  Crokc]  '^fR?-- 

Thou  art  burnt ,  .andJtaft  the  tox»  This  (hall  be  intended  the  Trench  pox,  vhicli  ufually  cometh  of 
burning.     Cro.  E.  2.  pi.  3.  Hill.  24  Eliz.  B.R.  Box*s  cafe. 

tbwi  art  a  whore,  and  a  hafe  hurnt^arfe  whore,  is  aAionable  j  and  fo  a  judgment  was  affirmed. 
;»Sid.  s«  Mich.  1675.  Commings's  cafe.  But  Giin  doubted  if  the  words,  thw  art  a  burnt  whore, 

ht  adionable  or  not.     Ibid. Thou  art  a  whore,  and  a  focky-arfed  whore,  adionable;   and  fo  a 

Judgment  in  C.  B.  affirmed.     Sid.  50.  pi.  14*  Mich.   13  Car.  2.  B.  R.     MarAall  ▼.  Chickhall. 

S.  Qp  cit^d  Cart.  S5*  m  adjudged  12  Car.  2. Maikalt  v.  ChirkaU^  S.  C.  Kcb.  xz8.  pi. 

47*    Mich.   13  Car*  2.  B.R.  Judgment  in  C.  B.  affirmed  In  error. 

[15.  &  if  he  fays,  that  fuch  a  one  is  eaten  out  with  tie  pox,  an  Ro^*  R«p* 
aaion  lies.    My  Reports,  14  Jac.  B.  per  Dod,]  Jf  w"f 

Moliing. 
[i6.  SoAf  one  fay  of  another,  Mrs.  Milner  is  a  whore,  and  hath  Cro.  j.  4^0. 
the  pox,  and  had  holes  in  her  face  that  fie  fJiight  turn  her  finger  in  ^^l\^^^' 
\9U  I.  Oo  them  i 
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s*  c.  and  all  tJifm ;  ^.  Khig  (who  was  a  common  furgcon)  gave  her  a  Jtei^rtnh 
MdA^  J  wj/b  you  to  take  heed  hew  you  drink  in  a  cup  with  her.  AAion  lies; 
^fog^  tc-  for  all  the  words  being  joined  together,  it  plainly  appears  that  he 
tionabi«. —  intends  the  great  pox^  inafmuch  as  he  (zji  that  {he  is  a  whore^ 
^^^  A^'  '^^^^^  ^*  ^^^  caufe  thereof  j  and  fays  that  ftic  had  taken  a  dict- 
ate 15  jlc.  drink  of  a  furgeon,  which  is  the  remedy,  and  that  flic  had  holes 
Paiaaer  r.  in  her  face  ;  and  advifed  others  not  to  drink  with  her,  which  is 
5*!ii?'  T'   the  effect  thereof.     Trin.  ix  Jac.  B*  R.  between  Milker  aiu> 

andfeemsco    HIS  WIFE  V.  REEVE  adjudged.] 

be  S  C — 

Goib*  340.  in  pU  434*   Arg.  cites  k  as  adjudged  accordingly  17  Jac.  B.  R*  in  the  cafe  of  Palmer 

y.  Read. FaJm.  65.  Arg.  cites  S«  C.  accordingly  by  the  name  of  Read  ▼•  Paloaery  ocfaerwife  if 

be  had  faid  onlyy  fit  had  the  fM* 

[ly.Jf  a  man  fays  to  another,  thou  art  a  rogue^  and  a  pocij 
rogue,  and  the  pox  haunts  thee  twice  a  year,  a£lion  lies ;  for  hereby 
it  is  apparent  *  that  he  intends  the  great  pox,  becaufe  they  ufe  to 
trouble  thofe  that  have  them  twice  per  annum,  feilicet,  in  fpring 
and  autumn.    FaCbh.   8    Jac.    B.    Prekington^s    cafe.    Ad* 
judged.] 
J^c.  cited       [j3,  ^q  ;f  Qflg-  n^an  fays  to  another,  thou  wafi  laid  of  the  pm^ 
tohj^T^  adion  upon  the  cafe  lies;  for  this  is  a  proper  phrafe  for  the  cur« 
tdjudged       ing  of  the  great  pox.     Pafch.  8  Jac.  B.   Prekington*s  cafe, 
J^'J^^i*>    agreed  per  curiam  ;  and  there  it  was  faid  that  it  had  been  fo  ad- 
cannot  be     judged  Pafch.  40  Eiiz.  B.  R.  between  f  Dawes  and  Taylor  ad* 
intended  but  judged  in  point.     43  Elizi  B.  R.  ]:  Backster's  cafe  adjudged  in 
^r^ch         P^^°^*     ^^'  ^^  ^^*^*  ®*  ^'  agreed  in  Davie'j  cafe*] 

Cro.  £.  114.  pi*  7*  HiU.  33  Elix.  B.  R«  in  cafe  of  Auftin  ▼.  White,  where  the  a^Bon  iru  brooghc 
for  chcfe  wordsi  ibeu  was  laid  of  the  French  pox*     And  adjudged  a^ionabte.  S*  P.  per  Cvr.  Cra« 

J.  144.  Hill*  4  Jac.  B.  R.  in  pi.  3.  Arg. 
{  See  (U.  ■)  pi.  15.  and  the  notea  there. 

C  489  ] 

C™'  E-  fip-  If  ^^^  fays  of  another,  thou  art  infeBedof  the  pox,  and  thy 

tiich.  341^  '"^ifi  was  laid  of  them,  adion  upon  the  cafe  lies;  for  it  appears 

35  Eiia.  that  he  intends  the  great  pox.     This  was  cited  by  G.  Crookc, 

h'  ^w^'  ^*f^^  ^S  J^'  ^^  ^^^  ^^^  ^"^  Levet's  cafe.  Adjudged.] 

the  words  are,  thy  bwfe  is  wfeffed  with  the  pox,  and  this,  &e.  And  adjudged  accordingly;,  and  if  it 
were  the  fmalifox,  yet  they  are  a£lionable,  they  being  fpoke  of  an  hn-keeptri  forguefts  wooU  ngC 
fcfort  thither. 

Tbomart  m        [^c.  If  a  man  fays  to  a  woman,  thou  art  apochy  whore,  and  the 

toebypccky  out,  adion  lies;  for  the  following  words  fliew  that  he  intended 
«;//-c,  her      the  great  pox.    Mich.  7  Jac.  B.  between  MiLEs  and  Bland  ad- 

ni3ie  IS  eaten     •.    %  ~.  j •  t         '   • 

Zrb  tbi       Judged  per  curiam.] 

f9X*  The  words  purport  that  he  hath  the  French  difcafe,  by  fiiyiog  that  hU  wife's  nofe  was  catn 
with  the  pox.     And  adjudged  for  the  plaintiff.     Cro.  E.  878.  pi.  7.  Palch.  41  Elia.  B.  R.  Bwoka 

V.  Wife. S.  C.  cited  2  Brownl.  176.  Mich.  7  Jac.  by  Doderidge  ieijeanty  as  adjudged  ic- 

eordingly. S.  P.  cited  accordingly,  by  Doderidge  the  king's  feijeajit.     %  Brownl.  ay*.  Mi^  ^^ 

*Jac.  C.  B. 

Tbcu  art  an  arrant  whore,  end  an  tld  409rm.  eaten  jade,  and  Mt  of  thy  JUn  hath  htat  ^tm  vfkk  A 
pox.     Held  aaionable.     Cro.  E.  857.  pi.  14.  Mich.  43  and  44  Elia.  C.  B.  Garford  t.  aarlc 

Tbcu  art  a  pox  ky  where,  and  earricfi  the  pox  along  with  yau.     Per  Holt  Ch.  J.  to  fay  a  ^ 
a  pocky  wliore  muft  be  that  fhc  is  pocky,  quatenufe  (he  Is  a  whore ;  and  the  other  Wonb 
ilrocger.    Ju'J4mcnt  for  the  plaintiff,    ja  M«d.  ^3,  KiU.  f}  WiU#  3.    diftoo  r.  WfUs.< 
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Iknyfbh  ft^  710*  S.  C.  with  aa  lAnvendo  (the  French  pox.)    And  jadgment  for  tfaeplalatiffpet 
toe.  cur, 

f  21.  But  if  one  fays  of  at>other,  tang  himy  hang  fim,  be  is  full  •  a^^*}7* 
9/  the  pC9( ;  I  marvel  you  nvill  eat  or  drink  with  him,  no  aiftion  Ucs,  ?, '^'!J**^ 
Dccaufe  it. is  uncertain   what  pox  he   intends.     Co.  44    27«  £iis.  B. R» 
•James  and  Rutlech*  Trin.  41  Eliz.  B,  R.  Bonner's  cafe  s.c.  h* 
adjudged.]  ^f^ 

/  will  prove  that  be  U  full  of  the  pox  (innuendo  the  French  pox.)  And  the  6>vit  held  that 
this  innuendo  does  not  do  his  proper  office  \  for  it  endeavours  to  extend  the  general  words  ^the 
pox)  to  the  French  pox,  agd  by  imagining  an  intent  which  is  not  apparent  by  any  precedent  words  %9 
which  the  innuendo  ihould  refer ;  and  the  words  themfelves  ihould  be  taken  in  roitiori  fenfu.  i 

Mo.  573.  pi.  7S6.  S.  C.  adjudged  not  actionable,  becaufe  it  may  be  intended  the  fmali  poi^j  audit 
is  not  fpoke  of  a  peribn  certain,  with  intent  to  defame  him,  but  for' advice  to  his  friend. 

[22.  If  one  man  fays  of  another,  he  is  rotten  with  the  pox,  an  Cro.E.64S. 

u£kion  upon  the  cafe  lies  ;  for  this  mull  be  intended  the  great  pox,  JdjuVgei 

becaufe  rottennefs  comes  from  them  only.    HilL  41  £liz»  B.  R.  adionabi« 

between  Da  vies  and  Taylor.]  per  Fenner 

•*  J.  he  only 

being  in  court..— —See  (U.  a)  pi.  25.  and  the  notes  there# 

[23*  If  a  man  fays  to  another,  [a  woman]  thou  art  apochy  whore,  ^^  j'' 
go  to  John  Hawkins  the  leech  fir  the  pox,  no  adlion  lies  for  thefe  fin'thu^In 
words.     Mich.  i7jac.  B.  R.  between  and  Farin,  per  atbitving 

curiam,  in  arreft  of  judgment,  the  poftea  ftSiid.]  ^^^  <»»^  * 

0rtd  I  ivill prove  thee  a  pocky  lobore.  Adjudged  for  the  defendant ;  for  the  words  cannot  be  intended 
of  the  French  pox,  it  ilot  being  AcWn  by  any  dther  circumftances«  as  to  fay  fhe  was  Uid  of  them,  &c. 
Cro.  J.  514.  p].  a6.  Mich.  i6  Jac.  B.  R.  Califoid  y.  Knight* «  ■  Godb.  278.  pi.  393.  Cui« 
liford's  cafe,  S.  C. .  And  judgment  was  ftayed. 

[24.  If  pnc  fays  to  another,  thou  art  a  hafe  fellow,  and  hadft  the  -fw*y,>«» 
trench  pox,  no  a^ion  lies  ;  for  pethaps  he  had  the  pox,  but  is  now  f^^*'^***^ 
cured  thereof,  and  no  body  will  now  avoid  his  company  for  that.  fcurvypocHy 
Pafch.  6  Jac.  B.  between  AlLen  and  Smith,  adjudged.]  «^»'   Jt 

wasai^goed 
tiiat  thefe  words  do  not  ihew  any  intention  that  he  fpake  of  the  French  pox,  which  ought  to  appear  f  by 
feme  particular  circumftances  from  the  words  j  and  (o  held  all  the  court;  and  a  judgment  given  ia 
Briftol  was  rererfed.     Cro*  J.  499.  pi.  7.  Mich.  16  Jac.  B.  R.  Hunt  v.  Jones. 

Thou  artawboref  and  kafi  bad  the  French  pox*  Per  Glin,  thofe  words  aie  aftionable.  a  Sid.  5* 
Mich.  1657. ~S.  P.  without  the  word  (French)  cited  per  cur.  as  a^iooable  j  becaufe  when  (whore) 
If  accoupled  with  (pox)  it  it  appatenc  that  he  intended  the  French  ^ox.     Sid.  50.  pi.  14. 

tC4$^3 

[25.  If  one  man  fays  to  another,  thou  art  a  bqftard^getting  rogue,  Sty-  ^H* 
and  hadft  a  haftard  at  Oxford,  and  a  pocky  rogues  and  for  aught  I  RiaguVs.C. 
do  know,  thou  hafl  filled  my  bed  full  of  the  French  pox,  and  no  fuch  adjudged' 
pocky  rogue  fball  lie  in  my  bed,  a^ion  lies ;  for  ail  being  laid  toge-  *fcortingIy^ 
ther,  it  appears  that  he  intended  the  French  pox.    Trin.  1650.       ' 
between  Blage  and  Elliot,  adjudged,  this  being  moved  in  arreft 
of  judgment.    Intratur  Hill.  1650.  Rot.  613.] 

[26.  If  a  man  fays,'  M.  hath  fiolen  fheep,  and  Reynold  Nich^,  M0.428.  pi. 
hy  compaB  and  agreement,  hath  taken  a  meadow  to  help  him  to  cloat  597-  S.  c. 
and  efcape  from  the  felony,  R.  Nichols  fliall  have  aftion  for  thefe  iSd^Jl!.** 
Words,  though  he  does  not  fay  that  he  had  notice  of  the  felony, 
for  the  taking  the  meadow  to  cloak  the  felony,  implies  as  mucn. 
Hill.  38  £U2-   S#  R*  between  NiCHOiJ  4^0  Badqst,  ^d«» 

judgcdcj      ^ 

Oq%  Cay.  I£ 
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Cro.E.  ^t$,       l^^y.  If  a  man  fays,  J.  8.  was  raikd  hj  petfins  unkn&vmf  and  U 

▼!  Hcmmer-  ^^*  received  again  3  pieces  of  his  c/otb  of  the  thief ^  andbeareth  vAb 

fity  S.  C.  tie  thieff  and  if  I  raeive,  any  hurt  I  vnll  charge  him  wth  it,  no  9C» 

adjudged  for  tjon  Ucs  for  J.  S.  foT  thcfc  words ;  for  z  man  may  receive  hlg 

damt!-!^  goods  taken  from  him  by  a  thief  without  being  in  any  danger; 

Gouidn>.  as  if  a  man  makes  freih  purfuit  after  a  thief;  and  for  faying  that 

r--^-^  a  man  bears  *  with  a  thief,  no  a£^ion  lies.    Mich.  38  &  39  Eliz. 

*  ^^^'^^\  between  Haw  and  Hemneslet,   Trin.   39  Eli*.  B.  R.   a4« 

TTTT^  judged-] 

HaUri  cafe  S.  C.  adjudged  not  aaionabIe.«-«N0y.  57.  S.  C* 

[28*  If  one  man  fays  to  another^  J.  S.  did  rci  me  of  a  doak 

and  a  groat,  and  J.  D*  tvas  there  prejent^  and  did  carry  home  mj 

cloak,  and  didcoinpmndthe  robbery,  no  a£lion  lies  for  J.  D.  for  thefe 

words,  for  the  uncertainty.     Mich.  41  &  42  Eliz.  B.  R.  between 

Marsh  and  Dikes,  dubitatur.] 

Cro.E.  888.       £29.  If  One  fays  to  another,  thou  art  a  knave,  thou  bafi  received 

V.  BoJton^  ^©/f//  goods,  and  thou  didjl  know  them  to  be  Jlolen,  no  a£lion  lies  for 

s*.  c.  not      thefe  words ;.  for  he  is  not  acceflbry  by  fuch  rcceit  without  an 

•aionabie;    aiding  and  comforting  of  the  felon.     Trin,  44  Eliz.  B.  between 

he  recdvSd     DawES  AND  BOUGHTON,  adjudged.] 

them  as  baiiiff,  or  lord  oS  a  manor,  who  had  waifs  and  felons  goods.  1  Yclv.  4.  Dawfoa*a  caie. 

S*  C.  but  the  words  there  are,  thou  haft  bought,  &c.     And  adjudged  againft  theplainuiP. 

Hh  boy  hath  att  my  purj'e,  and  b<  knowing  it  hath  received  it*     Adjudged  adionable.     Cro.  £.  %jf* 

pi.  4.  Fafch.  44  Eliz*  B.  R.  Cox  v.  Humphries. Cro.  £.  889.  pi,  4.  Trin.  44  Ells.  B.  R. 

this  cafe  was  moved  again,  when  the  words  were  alleged  to  be,  viz.  tby  boy  bath  cut  wy  pmrfi^  amd  them 
haft  rtee'ived  ir,  knewinr  it,  and  baft  the  rings  and  money  that  were  there  in  tby  hands,  therefore  J  charge 
the*  with  felony.  Adjudged  not  adionabie ;  for  it  appears  not  that  the  purfe  was  cot  ielonioaily,  and 
then  the  receiving  of  the  boy,  and  things  which  were  in  the  purfe,  is  not  felony.  ■  S,  C.  cited 
Poph.  2IO.  and  fays  that  for  the  words  (cutting  my  purfe)  no  a^on  lies  ;  for  it  i&  not  fdooy  vak6 
taken  from  the  perfon^  and  that  to  receive  it  is  not  felony  3  but  It  was  refoWcd  that  the  laft  vrovdt  weic 
adionable. 

Yon.  have  bought  a  rdon  ftoUn  borfe,  knowing  him  te  be  fteUn*  Adjudged  a^ionable.  Godb.  157. 
pi.  ai».  Mich.  6  Jac.  B.  R.  Brigg's  cafe. 

She  caused  L**s  firvant  to  fteal  and  purloin  30  .  .  .  and  received  tbemy  and  fold  tbem,  xpbicb  vat 
the  caufe  wiy  bis  mafier  broke»  Upon  a  verdi^,  judgment  was  given  in  C.  B.  and  affirmed  in  enor ; 
becaufe  flie  is  charged  with  procuring  felony,  and  receiving  ftolen  goods.  AH.  5  Micli.  zs  Car* 
Hinacre  v.  Lemon. . 

Thou  art  a  knave,  and  a  fifing  knave,  and  baft  received  ftalen  goods*  Winnington  moved  in  aneft 
«f  judgment,  becaufe  it  is  net  averred  that  ibe  defendant  knew  them  to  be  finlen  good>,  and  per  cur,  it 
was  ftayed.  And  Twifden  faid,  albeit  they  had  averred  he  did  know  them  to  be  i(olen>  the  adton 
would  notlie.     Adjoroatur.  «  Kcb.  3^8.  pi.  4.  Pafch.  so  Car.  2,  B.  R.  Stcventon  v.  Hi^'ms. 

*  Thou  haft  received ftolen  roods,  and  knr%if  they  tvere  ftolcn.  A*  S*  ftolt  them,  and  thou  toa/ipartmer 
Mvitb  her.  Per  cur.  the  firn  words  are  n^  acilionabie  ;  for  they  might  admit  of  a  juftifiable  coaftxiK- 
tion,  as  if  the  gcods  were  waitjsd  j  but  thp  laft  wrrr  held  fufhcient  j  for  partner  with  her,  muft  in- 
tend partner  in  the  felony.    Vent.  x^.  Patch.  21  C&r.  z.  B*  R.  Anon. 

Cro.c.  319.  .[30-  If  one  fays  to  anotherj  being  a  feme-corert,  hang  thet^ 
pi.  1 3.  Pcu-  bflivd,  thou  art  worj?  than  a  bawd^  and  thou  keepejt  a  hcufe  ^vorfe 
Coodav  ^^^^  ^  baivdy-hoiife,  and  keepejl  a  tvhore  in  thy  houfe  to  cut  tny  throaty 
S.  cit  was-  aftion  lies  for  thefe  words  j  for  it  -is  a  great  llander.  Midi.  9 
agreed  that  Car.  B.  R.  between  Benson  and  Goodach,  adjudged,  this  being 
fieisabawd  J««ved  in  arrcfl  of  judgment  where  the  baron  and  feme  brought 
aid  kept  a  the  aftion,  and  alleged  that  the  baron  kept  an  alchoufc,  being 
tarolffies"^'*  thereto  legally  licenfed  by  divers  juftlces;  but  the  court  had  no 
but  noc'for    iTcgaid  thereto^  Inafmuch  as  the  baron  and  feme  cannot  join  ia 

an 
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iin  a^oQ  for  fudi  lofs^  but  the  baron  only  ought  to  have  the  ^^^m  ^^ 
aaion.]  ^7?'  r^^- 

-■  out  fayiog 

•ay  thing  more.  AaA  foHaying,  ite  hitpi  a  Bttje  wcrfi  tkm  s  tawdy-beuft,  no  a^ion  lies  i  for  i(  U 
iinctttain  what  U  nont  thereby.     Adjudged  ibr  thepluntiff*. 

[31.  If  one  fays  to  another,  thou  art  a  cozening  and  cony^catch*  Sec  (U,  a) 
ing  rogue^  and  iafi  cozened  me  ojf  20L  no  aftion  lies  j  for  it  maybe  P***3-**- 
that  he  juggled  with  him.     Mich.  9  Jac.  B.  per  curiam.] 

[32.  If  a  man  fays  of  J.  S.  who  is  a  tradefman,  not  having  See  (u.  a) 
any  difcourfe  of  his  trade,  thou  art  a  cheating  cozening  knave^  and  ^'/i^enowt 
thou  haft  cozened  my  hujhand  of  500/.  no  ad^ion  lies;  fot  this  fhall  there. 
not  be  intended  to  be  fpoken  of  him  in  his  trade.  Mich.  1 1  Car. 
B.  R.  between  Needler  and  Symnel,  adjudged  in  arrell  of 
judgment,  after  a  verdidl  for  the  plaintiff.} 

[33.  If  a  man  fays  to  J.  S.  thou  haft  forged  a  prvuyfeal  and  a  Jo.  325.  pf. 
commtffiony  and  why  doft  thou  not  break  up  this  commiffion  and  ferve  4-  S.  C.  ad* 
it  P  {innixcnd^  tie  commiftion  of  the  plaintiff )  an  adlion  lies  for  thefe  {"onabkpcr 
words  upon  fuch  a  declaration  \  for  it  Ihall  be  intended  the  privy-  tot.  cur. 
Jeal  of  the  king  per  excellentiam,  and  not  the  fabric  of  the  feal  P»»ttrBirk. 
only,,  but  alfo  the  putting  thereof  to  fome  writing,  and  alfo  a  corn*-  cro.c.  316. 
miuiQn  of  ^he  king,  which  was  in  fome  matters  relating  to  the  pi.  9.  s.  c« 
plaintiff,  as  tlie  words  import  in  common  difcourfe.     MSch.  9  ^^  i'J^- 
Car.  B.  R.  between  Ball  and  Badgarlt,  dubitatur,  and  the  ^!Liff;^r^ 
poftea  flayed  in  arreft  of  judgment  \  but  after  judgment  was  given  Berkley  a« 
for  the  plaintiff  per  curiam,  J  fhT^th^re 

He  hath  firgtd  the  late  fueenUwriti  adjudged  aftionable^  and  termed  in  error.  Yelv.  146.  Miclu 
6  Jac.  B.  R.  Wilfliire^s  Cafe. 

[34,  If  a  man  fays  malicioufly  of  J.  D.  he  hath  picked  my  pocket  Cro.C.  327. 
rfjtlver  and  goidf  et  de  ultcriori  malitia  fua  (as  the  declaration  jijijg^'acl 
was)  at  another  day  fays  of  him,  IhadiooL  about  me,  and  he  picked  tionaWe 
my  pocket  of  40/.  and  I  ivill  indiB  thee  at  the  fejftons^  and  make  thee  without  que. 
iold  up  thy  hand  at  the  bar,  and  an  action  lies  for  the  firft  words  J'^ai/**'  ^^ 
clearly,  and  alfo  for  the  fecond  words,  they  being  averred  to  have  charge*  him 
been  fpoken  de  fua  ulteriori  malitia^  and  fo  explanatory  only  of  withafeb. 
the  firfl  words.     Mich.  9  Car.  B.  R.  between  Penson   and  f^g^^Jfathe 
Goodach,  adjudged  per  curiam,  this  being  moved  in  arreft  of  woHs  bare 
judgment,  damages  being  given  intire  for  all  the  words,  being  reference  the 
fpoke  at  feveral  days.]  odaer. 

Tou  awd  G.  (the  plaintiflF)  maJe  J*  8.  drttnk^  and  fuked  hispocht,  U  a^jonabUt  Keb.  691.  pi.  6* 
pafch.  x6Car.  2.  B.R.  Gerrard  v.  Lyon. 

Tou  are  a  fick-pecket,  you  fkked  my  focket,  and  took  away  my  money,  and  T  Vfili  jajtify  it,  M«e 
aaiohable.  2  Lev.  51.  Pafch.  24  Car.  4.  B.  R.  Watts  v.  Rymea.  Vent.  213.  S.  C.  ac- 

cordingly  ;  for  the  words  *  might  mean  only  trerpafs,  and  do  not  neceflarily  imply  felony.— 3  Keb.  54« 
pi.  4.  Watts  V.  Grimes  S.  C.  accordingly. 

To  fay  a  man  is  a  Dick- pocket,  and  has  picked  my  pocket.  In  common  acceptation  is  adionaUe. 
Per  Holt  Ch.  J.  1 1  Mod.  2<6.  Mich.  S  Ann.  B.  &.  in  cafe  of  Stebhios  ▼•  Warner. 

M49^3 
[35.  If  one  faid'to  another,  10  J^c.  that  he  faid  there  is  no  r*"^--"i 
prince  in  Efiglandy  an  aftion  upon  the  cafe  lies ;  for  the  words  ^  Fo^  69* 
have  not  fuch  an  intendment  as  if  he  had  faid,  the  prince  is  not  s^^ccTb) 
in  England^  but  that  the  fuppofcd  prince  which  is  in  England  is  pi.  2.  s.  c. 

O03  no.  V^ro«J»4o^» 
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pU  t.  s.  c.  no  prince.    My  ReportS}  14  Jac.  between  L^wis  Jtsb  'WaltbIi 

•I.  I  •  $.  C.  and  all  the  juftices  befides  Haaghtoii  hdd  clearly  that  the  a^iOA  lies  9  f«r  it  heiaf  allied  thai 
he  fpo|te  tbem  on  purpofe  to  draw  hU  life  in  qoeftion,  it  ihall  be  taken  in  the  wouft  feafe,  be  haermg 
pibaded  not  guilty,  and  found  guilty;  and  if  he  had  other  intention  he  would  have  Oicwn  it  by  way 
of  ezcufe ;  and  that  not  Shewing  when  he  fpake  them,  is  not  material  j  for  the  plaintiff  alkged  that 
ha  never  fpake  them,  and  that  the  other  never  reported  them,  and  (o  cannot  fliew  any  time  of  fpeak- 
^Bg  what  never  was  fpoke  ;  and  adjudged  for  the  plaintiff.  Roll.  Rep.  444.  pi.  S.  S.  C.  per 

tot.  cur.  the  words  are  aaionabtoi  '      i   3  Bolft.  225.  S.  C.  adjudged  for  the  plaintiff. 

See  (C.  b)  [36,  So  an  aftion  lies  in  this  ca(c,  though  there  are  feveral ptineti 
and*S.^P.^  /«  Englgnd)  (U  every  earl  is  a  prince ^  and  fo  is  a  duke  and  marquis^ 
RoU.  Rep.  fir  when  there  is  a  difcourfe  ftmplj^  itjball  he  intended  the  hin^s  eld^ 
445.  pi.  8.  Jq^  per  cxcellentiam.  My  Reports,  14  Jac.  between  Lewis  and 
s!  p."  ^"r     Walter,  adjudged.] 

Doderidge,  quod  fuit  concefTum  per  Crooke  and  Mountague.  3  Bulft.  227.  S.  C.  and  S.  P« 

accordingly.— Cro.  J.  406.  413.  S.  C.  but  S.  P.  does  not  appear. 

S«P«  eaftly       [3  ^.  If  one  man  fays  to  another,  that  he  is  a  rebels  tio  a&ion  upoa 

Migiyt*c!to  ^^  ^^^^  ^^^^  f°'  ^^s  5  ^^^  ^^  might  be  that  a  proclamation  of  re- 

B.878.PI.6.  bellion  was  granted  againft  him  out  of  the  chancery  or  ftar-cham* 

K?^^R^  ber.    Mich.  40,  41  Eliz.  B.  R.  *  Emerson's  case,  per  curiam 

Fountain  ▼.'  adjudged.    MicL  40,  4 1  Eliz.  B.  R.   f  Redston's  case,  per 

Rogers.—  curiam,  j 

S.  C.  cites 

Roil.  Rep.  427««»S.  C cited  3  Bqtft.  260.— >*  Cro.  £•  621.  pi.  12.  Wells  ▼.  Hemmerfon  S.  C.  tbe 
words  were^  tboa  art  a  rebel,  and  no  true  fuhjeff.  The  whole  court  held  thefe  words  not  adionsble  ; 
for  ha  may  be  faid  to  be  a  rebel  qpon  a  proclamation  of  rebellion  againft  him  in  an  En^ifli  court  4  and 
adjudged  accordingly.— —S.  C.  cites  Sid.  132.  pi.  5.  in  cafe  of  Glanvill  v.  Guliy.  Pafch.  15 
Car.  2.  B.  R.  where  the  words  were,  tbm  art  a  rebel  aga'infi  tbe  king,  and  held  that  judgment  U 
arrefted. 
f  See  pi.  38.  S.  C. 

C«*|*^38-  [38,  But  if  one  man  fays  to  another,  thou  art  a  rebel,  and  all 
fton^v.  Eliot  '^^'  ^^^  ^^^^  company  f  and  thou  art  not  the  queen's  fiiend,  an  adUon 
S.c.Fenner  upon  the  Cafe  lies  for  thefe  words;  for  he  explains  his  inten- 

and  Clench    tion  by  the  laft  words.     Mich.  40  &  41  Eliz.  B.  R.  Redston's 

Wdthe  I.  ^^  *»         ^ 

words  ac-       cdic.j 

tionable.     And  though  it  wa«  faid  to  have  been  adjudged  16  EKz.  C.  B.  in  rafe  of  Boftard  ▼•  Plett^ 

that  for  faying,  tbm  art  not  tbe  ^uetn's  friend,   no  a^on  lay  ;  yet  they  faid  that  being  conjoined  with 

the  other  words,  all  t bat  ke-f  thee  company,  they  are  thereby  aggravated,  and  (hew  his  intent,     fiottht 

other  juftices  being  abfent,  adjorna;ur. 

See  (O.  a)  [jp.  If  T.  the  parfon  of  the  parifh  of  D.  warns  the  pa^ 
■ndth^  ^'  rifliioners  to  come  to  church  to  give  God  thanks  for  the  deliver* 
notes  chat,  ance  from  the  gunpowder  treafon,  and  S,  fays  to  him,  that  he 
itrill  not  come  to  church  \  upon  which  T.  fays  to  him,  thm  art  no 
true  fuhjeB  to  the  ting,  no  a£bion  lies  for  thefe  words ;  for  the 
word  (true)  is  uncertain,  inafmuch  as  no  man  is  fo  true  as  he  ought 
to  be.    Mich.  5  Jac.  B.  between  Smith  ahd  Turner^  per 

t  C493  ]   cu^ian**] 

•Paim.410.       [40.  If  one  fays  to  anotha-,  thou  did/l  keep  Faulkcner  the  jefuit 

the  plaintiff  '^  ^h  ^^if^y  knowing  him  to  be  a  jefuit^  an  a£lion  lies  for 
had  judg-  thefe  %  words,  though  it  does  not  appear  whether  Faulkner  was 
•*Pt"Y"  bom  within  the  dominions  of  the^king,  as  the  ftatute  27  Eliz, 
s?  c.  ad-**  Jin^^s,  not  that  hp  received  him  after  the  making  of  the  ftatute  j 

for 
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for  they  fliall  be  fo  intended,  the  words  having  a  violent  pre-  jogged  tc- 

fumption  of  llanden     Pafch.  i  Car.  B,  R.  between  Sir  Simon  Liitl*"fs."^ 
*  Clarke  and  Loggjn  adjudged,  this  being  moved  in  arreil  of  adjudgWaE* 

judgment ;   and  Hill.  9  Jac.  B.  R.  Rot,  1439.  between  f  Flint  owd»ng»y.— 

AND  Smith  adjudged  in  point,  where  it  was  faid,  that  he  re»  ^  ^^  ^ 

celved  fucb  a  one  ivho  was  a  feminarj  prteft^  knowing  him  to  he  a  this  cale  Wis 

Jeminarj  priejl.     Mich.   16  Jac.  B.  R.  between  Sir  John  Len-  ^''JV^' 

THALL    and    Andrews   adjudged.     He  did  entertain  and  often  other  report' 

harbour  in  his  houfe  one  St.  John,  and  others^  knowing  them  to  he  fcy»  it  b  ac- 

Romijb priefts  ;  and  Sir  John  Lenthally»^i//  he  indiffed/or  tt.     And  ^"•^^^'j*?^ 

after  the  defendant  malicionfly  procured  a  bill  of  indictment  to  not'fciooy  to 

be  drawn  and  ingrofled,  and  to  be  preferred  to  the  juftices  of  io<igcajerait» 

gaol-delivery,    containing  this   matter,    and  publiihed   that  he  |J|***«"» 

would  prefer  it  to  them,  though  it  was  laid  in  the  declaration  Snam  or 

that  the  plaintiflF  was  marfhal  of  the  marflialfea  of  the  king's  Gregory  dt 

bench,  and  thereby  might  have  the  cuftody  of  fuch  prieQ;s ;   yet  ^^^^ 

inafmuch  as  he  faid  he  ihould  be  indifled  for  it,  he  ihewed  fcandat  to 

that  ^he  did  not   intend   a  lawful   harbouring   of  them.     And  ^e  them. 

judgment  was  given  for  the  plaintiff.     Intratur  Trin.  x6  Car.  -oJ.^*^' 

Rot.  350.]  ptfch.  10 

Jac.  B.  R. 
S.  C.  adjudged  adtiocable.  S.  C.  cited  Jo.  6S.  in  the  cafe  of  Clarke  t.  Loggin;    and  lays, 

that  upon  producing  the  roll  in  courts  judgmeot  in  the  priocipal  cafe  was  givoo  for  the  plaintiff. 
Lat.  2.  cites  S.  C.  accordingly. 

[41.  If  one  fays  to  another,  thou  art  a  perjured  /ellowy  fir  th&u  See  (F.  ■) 
wajl  for/worn  before  the  lord  bijbop  of  Norwich^   no   a£tion  lies  ^^/^  ^*^f  * 
for  thefe  words,  becaufe  he  does  not  fay  this  was  in  the  court  tion  far  ie 
of  the  bifhop,  and  fo  uncertain  whether  it  was  perjury  \    and  it  ^*^»  W- 
ihall  not  be  intended  to  have  been  in  his  court.     Mich.  15  Jac.  Jo^H^gf 
B.  R.  between  Keble  and  Page  adjudged,  in  arreft  of  jud^;-  contra,  that 

jnent.]  aaionupon 

"*  the  cafe  lies 

for  calling  the  plaintifF  falfe  perjured  man*  Cro»  J.  436.  pi*  5.  Page  ▼.  Kehle,  S.  C.  bat  diere 

the  iaft  words  are,  forfwom  in  tbe^ijhop  ofS.^s  court ;  and  yet  adjudged  that  the  idion  did  not  lie. 
— ^But  Cro.  £.  297.  pi.  5*  Pafch.  35  Eliz.  B.  R.  Lee  v.  Secombe,  it  was  held  adiionable  for 
laying,  he  v^as  falfely  fcrfworn  in  the  court  of  the  bijhop  of  Exon  at  Exon^  though  it  was  obje^d  that 
(court)  might  mean  the  blfbop's  yard.  It  was  faid  that  the  court  knows  that  every  biihop  has  his 
confiftory  court. 

[42.  If  one  fays  to  another,  thon  wajl  firfwom  in  the  court  of  r-  i^*    1 
\  requejisj  an  adion  upon  the  cafe  lies,  between  t  ^^*  7o» 

Beooke  and  Doughty,  cites  Hill.  40,  41  Eliz.  B.  R.]  '    "^  "r^ 

we©  (*•  ai 
pU  17.  S.  C.  and  the  notes  there* 

[43.  If  one  fays  of  another,  thou  art  a  forfiuom  fellow^  and*I 
will  prove  thee  one  \  for  thou  fettefl  thy  hand  to  a  hondofimney  and 
fwore  nay,  no  a£lion  lies  for  the  uncertainty.     Mich.  15  Jac. 
B.  R.  between  Serjeant  and  Clarke  adjudged.] 

[44.  If  one  fays  to  another,  thou  wall  forfwom  and  perjured  in 
^  or  2  articles  in  a  fuit  between  me  and  thy  daughter  in  la^Vy  and 
thoujDouldji  lofe  thy  ears  for  it,  andfhould/l  come  from  London  like 
a  pollard,  an  a£lion  upon  the  cafe  lies  for  thefe  words ;  for  it 
appears  that  he  intends  a  perjury  in  a  court  of  record^  for  which 

Oo  4  h^ 
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he  ought  to  lofe  his  ears.    Mich,   15  Jac.  B.  R.  GoDDittD  AKIi 

Hampton  adjudged,  as  to  the  words.] 
Cro.  B.  *  [45.  If  one  fays  to  another,  that  he  hath  delivered falfe  evidence 

v;4.  pi.  *S'  and  untruths  in  his  anfwer  to  a  bill  of  J,  S.  ///  the  chancery^  no 
Eiiz!  Brawn  aftion  lics  for  the  uncertainty  \  for  many  things  in  a  biJJ  arc 
T.  Michael,  not  material  to  the  matter  in  variance ;  and  therefore  if  the 
S.  C.  and     party  does  not  anfwer  truly  as  to  them,  he  is  not  punifhable  for 

the  words  ^       J  ,-,  i'.  iri  T»/r«i  rt 

held  not  ac  perjury;  and  perhaps  he  intends  fuch  matter.  Mich.  30,39 
tionabic.  JEliz.  fe.  R.  between  Michel  and  Brown  adjudged  in  a  writ  of 
E.  coo.^pu'  ^'*^o^>  ^"^  ^^  judgment  given  in  bank  to  the  contrary  reverfcd 
ao.  Biowa    accordingly.] 

V.  Michciy 

S.  C.  and  all  the  court  (abfente  Gawdy)  agreed  the  words  not  aAionablc ;   and  revcffed  the  jodgnent* 
N»y  36.  S.  C«  and  the  words  held  in  B.  R.  not  adionable^  becaufe  he  did  not  jty  he  delivtrti. 

Mtttruibs  in  matter  of  Jukftanccy    and  fo  reverfed  the  judgment. Palm.  65.  Mich.   17  Jac. 

Arg.  cites  Brown*s  cafe,  38  £lis.  where  the  words,  be  dei'n/ered  an  untruth  in  the  chancery  in  a  stf- 
tcrial  caufe,  were  adjudged  a£iionable.-»— 2  Roll.  Rq>.  145.  Arg.  Hill.  17  Jac.  cite*  S.  C.  that 
the  words,  he  delivered  untruths  in  a  material  thii^  in  hit  anjvftr  is  chancery y  were  adjudged  adHooaUe. 

(F.  a)  pi.  ^^5^  If  Qne  fays  to  another,  thou  art  a  for/worn  man  j   I  nmlt 

'^*    '    *     teach  thee  the  price  of  an  oathy  and  will  fet  thee  on  the  pillory^  an 
a£l:ion  upon  the  cafe  lies  for  thofc  wprds ;    for  this  (hall  be  in- 
tended fuch  a  forfwearing  for  which  he  fhall  ftand  in  die  pillory^ 
and  not  any  voluntary  oath.     Hil.  41  Eliz.  C.  B.] 
a  Bulft.  81.       [4-7.  If  one  fays  to  another,  thou  hqftflolen  my  wood^  and  I  will 
Stam    s  C    ^^^'  ^^  allien  of  felony  againjl  thee^  an  a&ion  lies.     Trin.  1 1  Jac* 
the  point  of  B,  R.  bctwceu  LiFORD  AND  Stamp,  per  curiam.] 

the  words 

was  not  agreed  whether  aQionable  or  not ;    but  becaufe  the  declaration  was  uncertain,  the  Jo^gisent 

was  given  againft  the  plaintiA*. 

Cafe,  &c.  for  thefe  words,  yen  fide  my  hox-wood,  and  J  tvill  prove  it»  AdionaUe,  becav/e  thejr 
tend  to  difgrace  the  plaintiflF  by  an  imputation  of  felony.  2  Salic.  695.  pi.  6.  Mich.  2  Ann.  B.  R* 
Baker  v.  Pierce.  .  ■        6  Mod.  23.  S.  C.  adjudged  per  tot.  cur.  for  the  plaintiff*.  -  2  Lordi 

Raym.  Rep.  959.  S.  C.  adjudged  for  the  pl^nti^^  notwithitanding  the  opinion  in  Cid*  J.  i66« 
Low  V.  Saunders,  to  the  contrary.  x 

Tloufiolcft  f  ^8.  If  one  fays  to  another,  thou  hajl  fioUn  my  wood,  an  aftion 

wsftidby  **P^^  ^c  cafe  lies,  becaufe  it  cannot  be  intended  growing,  for 

Huttonj.2  arbor  dum  crefcit,  &c.     My  Reports,  11  Jac.  Liford  v.  Stamp^ 

Roll.  Rep.  per  curiam.    Trin.  5  Jac.  B.  R.  between  +  Litchfield  and 

d'„-  T^  SaondersO    _ 

judged  by  them  to  be  adionable  in  Coggins's  cafe ;  but  that  the  words,  thoa  ftoleft  my  wsod  mt  wf 
my  fieldy  were  not  a^^ionable ;    and  Winch  J.  faid,  that  in  Cogglns's  cafe,  he  was  of  opinion  that  the 

words  were  not  afiionable  \    but  the  court  were  againft  him. ^hou  hafi  ftlenmtfiy  taken  wty  voood^ 

U  adionable ;  for  unlcfs  it  was  wood  cut  down,  he  could  not  have  faid  feloniouily  taken.  And  ad- 
judged for  the  plalntift'  by  Anderfon  and  Beaumont  contradicente  WalmHey,  and  Owen  abfeme.  Cro« 
£.  471.  (bis.)  pi.  31.  Pafch.  38  Eliz.  S.  R.  Anon*  . 

Tbou  bafi  Jlckn  a  lead  of  b(p-pclesy  was  ruled  adllonable ;  for  it  ihall  be  intended  that  tney  were  cut 
down  before,  otherwifc  they  could  not  be  called  hop -poles,  or  that  he  could  otherwife  fleal  than.  Cns 
£.  225.  pi.  9*  Pafch.  33  Eliz.  B.  R.  Guildeflew  v.  Ward. 

f  Cro.  J.  166.  pi.  5.  Lo  V.  Sanders,  S.  C.  adjudged  without  argument  for  the  plaintiff}  for  t 
fhall  be  taken  in  the  worfl  part.  And  wood  is  to  be  intended  of  that  which  is  cut  down,  accordlog  to 
th<*  ancient  rule  of  arbor  dum  crefcit,  lignum  dum  crefcere  nefcit.  S.  C.  cited  Cro.  J.  674.  ia 
pi.  7.  by  the  name  of  Child  v.  Sanders.  Thw  art  a  tbtevlfi  r^ae,  and  haft  ftolen  my  vfstd^ 
iirampfton  Ch.  J.  conceived  the  wOrds  a£lionabIe  for  the  reafon  above  ^  &  adjorxutur.  Mar.  zix« 
pi.  248.  Trin.   18  Car.  B.  R.  Paulin  t.  Forde.  Godb.  340.  in  pi.  434.  Arf.   cites 

Hill.  3  Jac.  B.  R.  Roberts  v.  Hill,  where  it  was  adjudged  that  thofe  words,  thmt  hafi  fiolem  w^ 
laood,  were  not  adionabU-,  becaufe  it  might  be  wood  ftanding,  and  (hiea  the  €ViCtis{  tnd  talupg  it  away 
ift  uoc  felony  ^ut  ticfpafs.-«-i*  S»  C«  cilkd  z  RoU«  Kep.  I43« 
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TKe  cA  of  LfOW  ▼.  Sandert,  Cro,  J.  x66.  wai  cited  by  feijeant  DtmdU  t  Ld«  Raym.  Rep.  960* 
but  Powell  J.  faid  the  later  books  are  contrary,  and  that  Ke  would  ftick  to  the  later  aathorltiesy  being 
grounded  on  fo  mnch  reafon.     And  Gould  J.  faid  that  Mich.   10  Car.  1.  it  was  adjudged  that  thds 

words,  thou  haft  ftole  my  wood,  were  afiionable. So  tbcu  haft  ftolen  my  timhtr  is  a^ionable ;    for 

it  ibaJI  not  be  intended  of  trees  growing,  becaufe  they  are  then  tirober-treei.  Noy  1 14.  Short's  caftu 
■  ■■  Tbeu  baft  ftoUn  as  much  wood  and  timber  as  is  worth  los.  Verdict  found  the  words  with  thb 
addition^  (off  ftrf  landlord^ s  grouvdi,)  -Adjudged  for  the  pUintifF,  for  the  additional  words  do  not 
qualify  the  firft  words,  for  timber  implies  its  being  fevered  from  the  foil;  per  tot.  car*  YeJv.  152^ 
Pafch.  7  Jac.  B.  R.  Higges  v.  Anftem         ■    S.  C.  cited  Arg.  2  Bulft.  82. 

*  A*  in  the  night  time  didfteal  my  wcod  and.&aks,  and  built  b'u  henfe  with  than.  The  court  agteed 
that  this  intended  wood  felled,  efpecially  the  defendant  being  found  not  guilty  as  to  the  oaks.  And 
judgment  for  the  plalntifF,  albeit  the  word  thief  was  not  in  it*  a  Keb.  261 .  pi.  i  !•  Mich*^  19  Car*  a* 
B«  R.  Alfop  V.  Taylor* 

[49*  If  one  fays  to  another,  thou  art  a  thief j  for  thou  hqji  floUn 
a  had  of  turves^  an  ad^ion  lies,  for  they  are  not  called  turves  till 
they  are  cut  from  the  earth,  and  dried.  Mich.  9  Car.  B.  R* 
between  Dolman  and  Young  adjudged,  this  being  moved  in 
arreft  of  judgment.] 

[50.  If  one  fays  to  another,  thou  art  a  ccrn-Jtealer^  and  hafl  J^*  *e^ 
Jlolen  my  com  off  my  land^  no  a£lion  lies  •,   for  it  might  be  that  he  co^'oJTt^ 
intended  com  growing.    Hill,  f  Jac.  B.  per  curiam.]]  myjuids  a» 

Is  worth  9  or 
20  f.  It  was  moved  that  this  might  be  intended  ftanding  com,  and  then  the  taking  is  oot  felony,  and 
fa  not  a^ionabk.  The  court  doubted,  and  would  advifc*  Cro.  J.  457.  pi*  2.  IJ^U*  15  Jac  B.  JBU 
f  Uis  ▼•  FiccL, 

r5r.  If  one  fays  to  axiother,  thm  art  a  thief ^  for  thou  hqftfhlen  Cro.E.42f, 
haffan  acre  of  my  corny  no  a£tion  lies  for  thefe  words ;  for  it  may  caftk^ann 
be  that  he  mtended  corn  growing.    Mich.  37>  38  Eliz.  B*  R.  Hobbs,s.p! 

^Judged*  1  ^^  feems  ta 

be  S.  C  ad^ 
Judged  for  the  defendant,  for  no  one  win  intend  it  com  fevered.— —Mo.  396.  pi.  516.  S.  C.  ad- 
Judged  not  adionable.— — Ow.  57.  S.  C.  adjudged  accordingly.  S^  C.  cited  by  the  name  of 
Uobb*i  cafe,  %  Bulft.  82.  Arg. 

[52.  If  one  fays  to  another,  thou  haft  \  felonioufly  flolen  my  com^  But  fayiqg 
an  a£lion  upon  tnc  cafe  lies,  though  he  does  not  fay  that  he  Hole  ^^^^1^/"^^ 
it  out  of  his  barn.     Mich.  8  Jac.  B.  per  2  juftices.]  ing  f^kcn  ~ 

generally.  If 
not  adionable;  for  It  might  have  been  growing,  and  then  it  had  been  only  a  trefpafs.  Poph.  129.  per 
cur.  obiter.     Mich.  15  Jac.  Lat.  176.  S.  P.  accordingly,  per  Tones  J.  Arg. 

tbtm  baftfkUn  my  rent,  and  carried  it  to  market ^  is  adionable ;  for  it  (hall  be  intended  according  to 
the  common  fenfe,  viz.  com  in  the  bam,  nor  in  iheaves,  whereof  a  quantity  cannot  be  taken,  and 
carried  to  market*     Cro.  J.  442.  pi.  16.  Mich.  15  Jac.  B.  R.  Turner  v.  Champion. 

')•  See  pi.  4S.  in  the  notes  there* 

[53.  If  one  fays  of  another,  he  fole  com  from  mafier  Kayij  an  C»*  J-Syj. 
a£lion  lies  for  thefe  words.     Mich.   2i  Jac.  B.  R.   between  butad<b'^ 
Smith   and  Ward  adjudged,  this  being  moved  in  arreft  of  words,  be  it 
judgment.]  ^thuf^fwha 


ii^tbftolen^ 
&€•    Adjudged  for  the  plaintiff,  and  affirmed  in  enot* 


f  54.  If  one  fays  to  another,  tboi4  hafl  Men  tnyfurfe,  no  aAion  See  (r*  t) 
lies  %   for  it  may  be  well  intended  that  ne  means  furfe  growing,  jj,'^^^*  ^' 
Mich,  9  Car.  B.  R.  faid  to  be  adjudged  in  one  Gilbert's  case,  notes  there. 
in  the  common  pleas.] 


[55.  If  one  fays  of  another,  he  it  a  thief ^  and  ftole  a  pye  out  of 
John  Barhanis  houfcy  no  action  lies  for  thefe  lyords,  becaufe  it 


Fol.  71. 


II 
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is  uncertain  what  ipanner  of  pye  he  intended ;   for  perhaps  hq 

intended  a  bird  fo  called.     Mich.  15  Jac*  B.  R.  between  Stab^ 

BACK  AND  Weston,  per  curiam,  in  arreft  of  judgment^  and  the 

poftea  flayed  accordingly.] 

•^[^{;^         [56-  If  one  fays  to  another,  tkou  art  drunk,  and  I  fiaU  never 

agreed  that     hold  Up  my  band  at  the  bar  as  thou  haft  done,  no  aflion  lies  ;   for 

aaion  lies      j^  nciay  be  that  he  held  up  his  hand  for  drink,  and  not  for  fdony, 

FoAcr  t°*    Mich.  7  Jac.  B.  between  Simpson  and  Warter^  adjudged.] 

fcdd  that  if  he  had  (aidfirfelMy,  yet  it  wo^l4  not  be  a^^on^bie  j  for  n^ny  boaeftmen  are  anaignfid. 

i  496]  [57t  If  one  fays  to  another,  thou  art  a  knave,  and  (fidft  cwifent 
to  the  taking  of  a  2 ox.  piece  out  of  J.  S»*s  pocket,  no  a6Hon  lies  for 
thefe  words,  becaufe  it  does  not  appear  that  he  intended  a  fek>« 
nious  taking  thereof.  Fafch.  11  Car.  B.  R.  between  Deeks 
AND  Baglt,  per  curiam,  in  arreft  of  judgment.] 
Cro.E.6to.       j-^g^  if^  a  j„5ijj  fays  ^f  ^  phyfician,  he  hath  killed  J.  S*  in  the 

adjudged  not  Old  Jewry  with  phyfie,  nuhich  phjftc  was  a  pill,  and  Dr.  Atkins 

a^ionabley  and  Dr.  T^idj  found  the  vomit  in  his  mouth,  no  a£lion  lies  for 

per  Popham  thefe  words ;    for  if  a  phyficiaif  gives  medicines  or  drugs  to  his 

iKit  Clench  patient,  to  the  intent  to  recover  him   from  his  ficknefs,  yet 

e  contra,  and  though  the  patient  dies  after  the  taking  thereof]^  the  phyfician 

^f^t^.  T't  ^^  ^^^  punifliable,  inafmuch  as  it  does  not  appear  that  he  knew 

Popham  and  ^he  mcdicincs  to  be  contrary  to  the  nature  of  the  difeafe,  and 

Fennerheid  fo  he  did  it  not  malicioufly.     Mich.  40,  41  Eliz.  B.  R.  between 

wl^di  had*    ^^^  ^^^  MuMFORD,  adjudged.] 

been,  that  [But  it  had  been  otherwife  if  he  had  faid,  that  be  adirnniftered 
hifci9nur&  medicines  that  he  knew  to  be  contrary  to  the  difeafcj  i^c»  For  zs^ 
l^MB^rld    *^^o"  l^^s  f'O^  ^^^^  words.     Mich.  40,  41  Eliz.  B.  R.  betweep. 

fhy/u  to  POE  AND  MUMFORD,  per  CUr,] 

%  S.  to  nil 

}j'«r,  the  words  had  been  adlionabte,  becaufe  that  toachea  hina  in  his  profefiSon. 

Saying  to  a  furgnn,  who  had  had  one  M.  under  his  care,  and  who  is  fince  dead,  and  of  whom 
there  was  then  a  difcourfe,  thou  didji  kill  Mr*  Af.  thou  didft  kill  bm^  was  heM  a^onabie  by  3  judgesy 
and  that  without  alleging  that  he  was  a  furgeon  at  the  time  the  words  were  Cpokeiu  Hct.  69.  Mich. 
3  Car.  C.  B.  Watfua  v.  Vanderlaih. 

Cro.E.889.  [jp.  If  one  fays  to  another,  thou  haft  comtnitted  burglary  m 
iid adjudged  ^''^^^^^g  his  hoiife,  and  Jiealing  his  goods,  no  a£tion  lies;  for  it  is 
not  aftion-  not  known  whofe  houfe  or  goods  he  intends,  there  being  no  dif- 
able;  and  courfe  of  any.  Trin.  44  Eliz.  B.  R.  between  Brown  and  St. 
:{r«S"MoHN,  adjudged.] 

may  be  a  trefpafs,  and  not  felony.  ■  S.  C.  cited  Comb.  247.  Pafch.  6  W.  &  M.  ia  B.  R* 

Arg.  but  the  court  thought  it  was  a  ftrange  refolution. 

A.  hgtb  (Jo.  That  thief  A •  has  flolen  away  my  goods,  arid  delivered  tiem  to 

'^chand^  A     Aflion  lies  not  for  B.     For  the  v/ords  do  not  charge  him  as 

fuch  gocdsf  acceflbry,   it  not  appearing  by  what  is  faid  that  he  had  any 

(naming  notice  of  the  dealing.    Dal.  42.  pi.  2.  4  Eliz.  Anon« 

them^  ana 

J9.  (tne  plaintiff)  ivas prrvy  and  confenttng  thereto\   adjudged  aAionable;    ftr  B.  is  accuftd  of  hung 

fcceflbry.    Cro.  C.  236.  pi.  18.  Mich.  7  Car.  B.  R.  Mot  v.  Butler. 

fi.  C.  cited         6 J.  He  hath  counterfeited  my  lord  of  Leicejlet^s  hand  to  a  Utter 
mi*.  ^32^^*  tfftfjw^  the  bijhop  of  London,  for  which  he  was  committed  to  tie 

fnar/bedfe^^ 
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<^HttrJbalfea,  3  Le.  231*  in  pi.  313.  cites  it  as  held  not  a£Uon-  ^I'x*  b.  r. 
able  in  the  cafe  of  Brook  v.  Doughty.  a/*^"* 

there  were  of  die  lame  opioioiu 

52.  Hiou  art  a  forgery  and  artfued  in  the  ffar^chamier  for  going 
hf  one  Sedge»  Adjudged  for  the  plaintiiF}  for  forger  U  intended 
of  fuch  thing  of  whicd  forgery  might  be,  and  to  be  fpoken  in 
the  worft  part  \  and  by  faying  he  is  fued  in.  the  ftar-chamber^ 
this  aggravates  it  that  he  did  fuch  forgery,  for  which  he 
!s  fuable  there*  Cro.  E.  2^6.  pL  i.  Falch,  35  £liz.  B.  R4 
Munday  v.  Cordal. 

63.  There  never  was  a  purfe  cut  within  2  miles  of  Welling^    [  ^py  T 
horoughy  but  thou  hadfi  thy  part  in  it.     Adjudged  a£lionabIe;    for  S.C.  cited 
they  fliall  be  taken  to  be  fpoken  in  the  worft  fenfe.    Cro-  E.  34a.  '^'  ^**^ 
pi.  II.  Mich.  36  &  37  Eliz.  B.  R.  Boll  v.  Roane.  •  '*^* 

64.  He  was  one  of  them  that  broke  P.'s  houfe,  and  did  take  and  carry 
flway  part  of  the  money  that  ivas  Jlolcj  not  a£tionabIe  j  for  it  may 
be  intended  that  he  broke  the  houfe  upon  juft  caufe,  and  brought 
the  money  to  another  place  u^on  juft  caufe.  -Cro.  £•  672. 
pl.  33*  Pafch.  41  Eliz.  C.  B.  Anon. 

6^.  M^  was  robbed  of/^oL  and  100  maris  worth  of  plate,  and  Bolft,  1474; 
^.  and  S.  had  it,  and  for  that  they  will  be  hanged.     The  court  at  ^^  *^ 
firft  doubted,  but  afterwards  refolved  that  a£fcion  lies  \  for  taking  Lorkuw, 
all  the  words  together,  they  fhall  be  intended  fpoken  in  the  s.  c.  and 
worft  fenfe,  viz.  that  the  plaintiflfs  were  a£tors  in  the  robbery,  i"^««wnt. 
and  the  rather  it  being  faid  that  they  will  be  hanged  for  it ;   and  tiff  by  ft^* 
adjudged  for  the  plaintiff.     Cro.  J.  302.  pl.  i.  Trin.  10  Jac.  judgesj  bat 
B.  R.  Long  V.  King.  \^^ 

doubted.  S.  C.  cited  by  Eyre,  Comb.  132.  but  Holt  Ch.  J.  ikid  he  thought  the  words  «rew 

adionable. Cro.  J.  331.  pl.  12.  King  v.  Bagg,  S.  C.     It  was  held  that  ibe  words  of  thexn- 

felfet  are  not  aaionable,  and  that  faying  (they  will  be  hanged  for  it)  do  not  inforce  the  firft  word% 
and  therefore  the  judgment  was  reverfed  in  the  exchequer-chamber— -J enk.  339.  pl.  92.  S.  C.-*— 
$•  C.  cited  accordingly  Palm.  63. 

,66.  Adion  on  the  cafe  was  brought  for  thefe  words,  /  have  Hob.  305. 
matter  enough  againfi  thee ;  for  John  Halden  hath  found  forgery  p^gj^* 
agalnfl  thee,  and  can  prove  it :    and  after  verdidi  it  was  refolved  Winde,  * 
by  the  court,  that  the  words  are  too  general,  and  will  not  main-  ?•  C.  ad- 
tain  an  a£kion,  no  mote  than  if  he  had  faid  that  another  had  iaj^aSe^ 
forged  a  warrant ;  for  it  might  be  a  warrant  for  a  buck,  and  this  there  being 
is  not  a  right  affirmative.    Hutt.  41.  Mich.  18  Jac.  Powell  v.  no  certainty 

•mi  ^  of  what  the 

^  **"•  forgery  was. 

■       Hob.  327.  pl.  39S.  S.  C.  aecoxdingly.— S.  C.  cited  Comyn*8  Rep.  262.  Ar;^.  in  pl.  144. 

67.  He  hath  got  the  pox  by  a  yellow^haired  wench  in  Moorfields,  Lev.  205. 
end  it  will  co/l  him  10/.  if  he  efcapes  with  his  life  ;  adjudged  adion-  JfJ^y^  ''• 
able  upon   the   firft  words,   and  they  rejefted  the  laft.     And  s.  c.  but 
Twifdcn  J.   took  a  difference  between   the  words   (got)   and  mentions 
(caitght)  the  pox,  and  that  the   firft  means  the  French  pox.  JTorf?^"^^'-? 
Sid.  324.  pl.  3.  Pafch.  19  Car.  B.  R.  Lym  v.  Hockley.  adjudged  ac« 

tionable  { 
and  Twifden  and  Morton  J.  held  that  fo  it  would  be  if  the  words  had  been,  that  he  got  it  of  a  ^tllew» 
haired  tofman*        %  Keb.  i8i.  pl.  5.  Hockley  ▼.  Limbe,  S.  C.  adjudged  for  the  plaintiff,  mlGj  tec. 
«— ^Ibid»  182*  f^«  14-  lim^  v«  Hockiev,  S«  C.  adjudged* 

■~       •  68.  She 
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68.  She  eau/id  LnS  feroant  to  fieal  and  purhnn '^^^  \  Mr4 

received  them  and  fold  tbettty  wbub  nuas  the  caufe  nubf  Us  mafier 

brvkr.      Adjudged  a£lionable,   apd  affirmed  in  error,   becaufe 

charged  with  procuring  felony,  and  receiving  flolen  goods.    Ail.  5. 

Mich.  22  Car.  B.  R.  Hinacre  v.  Lemon. 

So/owwjr         (5p,  Thou  ha/ijlolen  as  much  lead  out  of  my  maftet^s  houjeas  is  as 

»a/oIiiWc-     %  ^^  ^  houfe.    It  was  moved  in  arreft,  &c.  that  it  might  be 

pcrDode-'    lead  fixed  to  the  freehold,  and  be  the  covering  of  the  noufe* 

'**B^  ^'**  ^"^  P^'  ^^^"  ^^  ^^  words  had  been,  Jlole  off  the  boufe^  it  might  b«i 

*       '   ^*  fo  intended  \    but  the  words  being  out  of  the  boufey  it  muft  be 

intended  lead  lying  there*    Lev.  156.  HilL  16  &  17  Car.  2» 

B.  R.  Ering  v.  otreet. 

70.  A£bion  for  thefe  words,  you  are  a  forger  of  honds^  a  pui^ 
If/ber  of  forgery  y  and  fue  upon  forged  bonds.  '^The  jury  found  the 
defendant  not  guilty  as  to  the  firll  words.  Refolved  that  the  laft 
r  A(\Z  1  "wprds  were  not  adiionable,  it  not  being  laid  that  he  knew  of 
the  forgery.  Vent.  3.  Mich,  ao  Car.  a.  B.  R.  Twifleton  y, 
iiobbs^ 


%^le^\t      C^-  ^*  ^)     Words  relating  to  the  Government. 

3«,  S9i  *°"  .  , 

lamrutovt  I.  ZJ^-E  is  not  the  queer^s  friend.  Adjudged  not  a£lionabte« 
of  the  par.        -/x   ^^0.  E.  268.  in  pi.  c.  Arg.  cites  i6  Eliz.  Burftcd  it, 

ibnagc-  p     t, 

the  patron,  who  is  mither  tht  qyun*t  fnendy  nor  a  true  fiihje&.  Adjudged  not  adiooaUe.  Ctmm 
E.  168.  pi.  5.  Hill.  34  Eliz.  B.  R.  Fowler  v.  Afton. 

7hou  art  an  enttry  to  the  Jiate,  Adjudged  «£lionabIe,  and  affirmed  in  error;  lor  dtff  canaoC 
have  any  good  conllru^ion,  buc  are  very  (landerous.  Cro.  £.  6o2«  Hill.  40  £tix.  C.  B.  Chvter  y« 
Peter. 

He  is  dijajfi£ied  to  the  gover/tmenty  being  fpoke  of  a  jtifiice  of  peaa^  and  he  thoeopon  tttracd  oat  of 
tiie  comminion,  was  adjudged  a^ionable  in  the  court  ot  czchc(]uer,  and  affinned  in  the  caKhe^oes- 
Chamber  j  but  was  afterwards  reverfed  in  the  houfe  of  lords.     Show.  ParU  Caies  Z2.  Daral  v.  Pric^ 

S<;c  (G.  a.)        2.  ^f,^  fervefl  no  true  fuhje6fy  being  fpoke  to  a  fervant  of  the 

iJ^  ^*^.  plaintiff,  was  adjudged  a^ionable,  becaufe  it  was  (hewn  that  he 

336.  pi.  was  a  juftice  of  peace y  and  a  deputy4ieutenanty  and  near  infervice  to 

' *- ^Eiil*^"**  '^^  queen.    Cro.  J.  aoa*  in  pi.  i.  cited  as  the  cafe  of  Sir  W^ 

Ir  c' Wray  Walgravc  V.  Agas. 

thought  the  wovds  not  actionable  of  themfelTct,  but  that  the  quality  of  the  periba  of  whoa  they  ^i«se 
fpoken  may  add  weight  to  them.     Cawdy  J.  held  the  words  actionable  of  themfdves  \    Fcnaer  J. 

thought  them  not  aaionablc— Cro.  E.  191.  pi.  5.  S.  C.  adjudged  for  the  plaintiff. Roll.  Rep. 

444.  in  pi.  8.    Arg.  cites  S.  C.   as  adjudged..: Palm.  69.   Arg.   cites  S.  C.  as  adjudged..   .. 

Cro.  J.  202.  pi.  I.  cites  S.  C.  ■  ■  S.  C.  cited  by  Holt  Ch.  J.  in  deUvering  the  opiniosi  of  tbe 
court.  7  Mod.  III.  Mich,  i  Ann.  as  adjudged  aaionable^  being  fpoke  of  one  in  that  high  Ibtaoas 
and  Holt  faid  that  that  cafe  has  not  been  oueiUoned. 

•4Le.  III.  2-  Thou  art  a  mutinous  and  feditious  many  and  didft  procure  • 

s.c.^nd  r^ove]  thequeer^sfubjeBs  tofeditiotty  is  not  actionable,  it  not  being 

the  court  laid  he  moved  them  to  fedition  againft  the  queen ,-    per  Gawdy, 

wercof the  and  to  this  the  other  juftices  inclined,  but  it  was  onlv  upon 

Bion,7he  "motion.     Cro.  E.  214.  pi.  8.  Hill.  33  Eliz.  B.  R.   Pcakc  v. 

words  being     Pollard. 

too  general ;   for  it  might  be  i  ftirring  up  the  tenants  of  a  manor  to  tumult  and  ftdition,  which  if  iMt 

A^^f.5^?l  •  A  *?"*  ^^^  ^'=***^«'*  mentioned  io  the  ftatut©  ©f  23  EUs,  and  thmbr  made  fdo^,  mmft 
«e  lediuon  againfl  the  queen* 

4«  7^ 
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4*  TImi  hqfi  a  irmtor  te  thy  mafier^  AAion  lies  for  the  matter,  To  r«y  he  n 
the  words  being  fpoke  to  his  fervant.  Cro.  E.  906,  pL  15*  f^j[^^ 
Miclu  44  &  45  Eliz.  B«  R.  Prodor  v.  FitzwilUams*  Ais.,Cra.'j. 

^7f.  in  fL 
5«  Paich.  9  J«c.  B.  R.  and  fo  it  was  held  there  by  til  the  court.  Ti&w  tfrr  Mtrakorif  rv^w^ 

0nd  I  will  frtnjt  tt\   per  cur.  is  adionable,  and  judgment  for  the  plaintiff-    %  Keb*  47*  ^  ioi« 
PaTeh.  18  Car.  %•  B.  R.  Bmnt  v.  Spencer. 

5«  Tbitu  art  an  arrant  papijl ;  and  it  wert  no  matter  iffuch  noen  S*  C.  cltoA 
hanged  i  and  thou  andfuch  as  thou  would  pull  the  king  out  of  hit  feat,  ^^}^^^ 

Sthey  durft.     Adjudged  not  a£Uonable.     Godb*  147.  pL  187*  sBrowaU* 
Ul.  3  Jac.  Kingfton  v.  Hill.  iW. 

6.  /  will  hang  hiniy  for  he  hath  fpoke  words  which  are  Ugh  Godb.  153.' 
treafon^  are  a£kionable  \   for  the  firft  words  inforce  the  llander,  P^\  |^9^* 
And  Fleming  Ch.  J,  thought  it  might  be  dangerous  to  the  plain-  b.  R.  1.  pT 
tiff  to  have  fet  forth  the  very  words  \   for  words  of  treafon  are  ^<>  feenis  t^ 
arcana  imperiL    Yelv.  107. 'Mich.  5  Jac.  B.  R.  Blanchfloww'^.^j^'^ 

r.  AtW00d»  cordinglyby 

the  whole 
cooTt.  CfO.  J*  276.  in  pi.  5.  dtes  it  by  name  of  Blandford  r.  Atwood^  and  (ays  the  precedeat 

•Fthif  cafe  wasihewn— — S.  C.  cited  per  cur.  Win.  124. 

*  H*  batb  fpoke  treafon,  and  that  I  will  prove*  It  was  held  at  firft  by  2  jufticea  that  the  words 
are  adlionable^  and  2  others  held  e  contra,  and  that  the  words  ihail  be  taken  In  mitiori  fenfu,  tmii 
Fleming  Ch.  J.  doubted ;  but  afterwards  he,  by  aflent  of  the  parties,  confeoled  that  judgment  ht 
ttiteicd  for  the  plaintiff^  and  that  he  Aould  take  one  34  of  the  damj^es  given,  and  rcleafe  the  »• 
fiduej    and  fo  it  was  done.     Cro.  t.  275.  pi.  5.  Pafch.  9  Jac.  B.  R.  Berisfbrd  v.  Prefs^  ■ 

Yelv.  197.  S.  C  adjudged  that  the  words  are  a^ionable.— kutt.  76.  cites  9  Jac.  S.  P.  Pewall  v* 
Vandofc.     '  I  Biillt.  147.  S.  C«  you  toffefpoken  words ,  which  I  think  are  treafon^  and  fays  dut 

the  defcniant  went  to  a  juftice.of  peace  and  informed,  and  thereupon  the  plaintiff'  was  bound  over  t» 
the  affifesy  and  the  defendant  bound  to  profecute,  which  he  ^,  and  the  plaintiff  was  acquitted  by 
▼erdift,  and  then  brought  this  adion ;  and  per  tot.  cur.  judgment  was  entered  for  the  plaintiff. 
€•  C.  cited  Arf.  Roll.  Rep.  427.  in  pi.  20.  adjudged  adionable. 

He  is  a  rogMe^  'and  apapift  dog,  and  he  /aid  he  would  kill  the  kingf  is  a&Ionable.  Keb.  14.  pi.  33^ 
34*  91.  Pafch.  13  Car.  2.  B«  R.  Green  v.  Green. 

thy  father  will  be  hanged ;  for  1^  bath  fpoke  treafon  againJI  the  king  and  parliament^  is  adlionable  for 
•n  the  words  except  (and  parliament,)  and  they  arc  void  and  furplufage ;  and  judgment  for  the  plaim* 
tiff,  aifi.     2  Keb.  478.  pi.  11.  Pafch.  21  Car.  2.  B.  Rt  Hingftone  v.  Peek. 


7.  To  fay  he  hath  committed  treafon^  was  held  per  tot  cur.  Cro, 
J«  2759  27^-  Pafch.  9  Jac.  B.  R.  in  pi.  5.  to  be  a£lionable; 
for  though  the  words  are  general,  yet  it  is  an  exprefs  charging 
him  with  matter  of  treafon. 

8.  If  words  tend  to  dtjloyalty,  they  fliall  be  taken  mofi  frong 
againfi  him  that  fpeaks  thetn  ;  per  Mountague  Ch.  J*  Roll.  Rep^ 
445.  pi.  8.  Hiil.  14  Jac.  in  cafe  of  Lewes  v.  Walter. 

9.  He  put  in  two  horfes  to  colonel  W.  (innuendo  colonel  W.  who 
was  governor  of  B.)  and  asfion  as  any  warrants  came  for  prefjlng 
men  for  the  fervicey  he  acquainted  the  cavaliers^  fo  that  noncy  that 
tverefitj  could  he  preffed;  and  he  holds  a  conflant  correfpondency  with 
the  cavaliers.  It  was  objefted  that  the  words  were  uncertain 
throughout ;  but  the  court  held  them  certain  enough,  bein^f 
taken  all  together;  for  if  true,  the  plaintiff  thereby  will  be 
exprefsly  made  a  delinquent,  and  his  eilate  be  fequeflered ;  and 
the  plaiotiff  had  his  judgment.  Sty*  400.  Hill.  1653.  B.  R. 
Trcvilian  v.  Welman. 

XI,  If e  is  a  hafe  fallow^  and  I  will  queflion  him  ere  longj  for  that 
be  would  have  taien  away  the  luti^s  life.    The  court  cottccived  the 

words 
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words  a£Ho»aUe»    Kcb.  ii^w  pL  13.  Mklu  13  Cif*  2«  B.  fti 
Dolbin  ▼.  White. 

II.  Cafe»  &c.  for  thcfe  woide,  fpoken  at  aa  ele£lion  fed 

knights  of  the  ihire>  you  and  yur  crew  brwight  the  late  king  to  Ins 

deatb.    It  was  moved  in  arfift  of  Judgment^  that  the  words  are 

not  aAionable ;   for  thej  ought  to  be  taken  in  nutiori  fenfu,  not 

that  the  plaintiiT  killed  tne  late  king,  but  that  he  attended  him  to 

his  death.    But  per  cur.  the  words  import  fcandal,  and  in  com^ 

mon  acceptation  they  amount  to  his  having  a  hand  in  die  king's 

deadi.    Hard.  203,  pL  i.    Mich.  13  Car.  2.  in  the  exehequeri 

Lewes  v.  Roberts. 

8i4. 3?i.  pi.       ao.  Tou  are  a/eurvyfelhWf  I  am  -m  traitor  /    /  havefeen  jm  m 

13. Dalton    rebellion.    Adjudged  actionable;    for  by  the  oppofition  of  the 

s  c^'ad-     words  they  cannot  be  intended  but  of  a  traiterous  rebellion^  and 

judged  for  ,  the  bv-ftanders  cannot  intend  them  otherwife ;  and  if  any  pardon 

thepUintiff.  hju}  been  after,  die  defendant  ought  to  ihew  it  in  pleading* 

•  T^.l\^^\  ^^^^  ^S'*  ^^^*  ao  Car.  2.  C.  B.  Dalton  v.  Sudde. 

S.  C.  adjudged  for  the  ^aSntiir. 

7  Mod.  107.  1 2.  Do  not  vote' for  him  /  for  he  is  a  JacMte^  and  for  trlnging  tie 
Mrtdfor  P*^^^^^  if  ^^^^^  and  popery  to  deftroy  our  nation j  being  fpoke  of  a 
the  pkdntiiF  jufticc  of  peace  and  deputy-lieutenant,  who  intended  to  ftand  for 
per  tot.  car.  knight  of  the  (hire,  is  adionable.  a  Salk.  694*  pL  5.  Mich« 
^^:      I  Ann.  B.  R.  How  v.  Prinn. 

£xroed  in  the  hoofe  of  lords.  x  Ld.  Raym.  Rep.  %!%•  S.  C.  adjudged ;  and  error  beinf  farosght 

ift  parlUment,  after  bjig  deba^tei  at  ieveral  days,  judgment  wai  affirmed  by  4S  lords  liganft  34* 

[  500  ]   (Z.  a)    For  Words.     In  what  Cafe  it  lies.     Where 

the  Words  in  Mitiorifenju  are  not  aSionable. 

Cro.J.43S.  [!•  \^HER£  the  nvords  are  dubious^  and  may  rOceiw  a  deukk 
fU  9.  S.  C.  VV     interpretation,  the  one  ivay  that  tbey  fball  be  affianabbf 

ISe.-'- "  '^^  '^  ^^^  '^^y  ^'»  *^y  ^^^^  ^  ^^^^  ^^  mitiori  fenfu,  fo  that 
CroiE.       they  (hall  not  be  adionable.    Mich.  15  Jac.  B«  R.  in  Gai« 

672.  pi.  33.   DINER  AND  SpURDANCE's  CASE.] 

EUa.  C.*B.  [^'  ^'^^  where  the  words  are  not  doubtfuly  nor  in  common  ae^ 
Anon.  The  ceptance  receive  a  double  confhruEiiony  there  they  fhall  be  taken  ac- 
fame  rule  cording. to  the  common  acceptance,  .^and  fo,  if  in  common  ac^ 
WaUnHey/  ceptance  they  found  in  flander,  they  Ihall  be  a£lionable,  and 
«Bd  itizsmz  fball  not  be  flrained  to  any  foreign  con/hruQiortj  to  make  them  not 
the  other      aftionablc.     Mich,    ic  Jac.   B.  R.    between  Gardiner  and 

luftices  were .  r?  •         t 

of  the  fame     SPURDANCE,  per  CUriam.J 

opinion* 

The  cafe  was  on  thefe  words,  vis.  be  was  one  of  tbem  that  irckt  Mr*  P/i  hwfi^  and  £d  take  mti  cerry 
atoay  part  of  the  money  that  was  Jiolcn^  and  Walmfley  held  it  not  a^onablc  by  diat  rule ;  and  it  may 
be  here  intended  that  be  broke  the  houfe  upon  juft  caufe,  and  brought,  the  money  to  aoodier  pbce  vpoa 
jttft  caufe  ;  and  fo  was  the  opinion  of  the  other  jufticcs. 

Though  in  the  old  books  the  rule  was  to  take  the  words  in  mitiori  fenfo,  yet  Hdt  Ch«  J.  (aid  tfaqr 
would  give  a  favour  to  words,  and  would  give  a  fatisfa£lion  to  them  who  are  hurt  in  tluir  repatatMOt 
and  would  take  words  in  a  common  fenfe,  according  to  the  vulgar  iatendmeat  of  the  by-ftanders ;  and 
tiie  rule  of  mitiori  Jenfu  is  to  he  ur.derfiiod  where  words  in  the  natural  import  art  doabtfulf  amd  efs^J  ^ 
hennderfiood  in.tbe  one  fenfe  as  well  as  the  other -^  per  Hok  Ch.  J.  Skin.  344.  |».  8.  Mich.  5  ^. 
A?M.  in  B.  R.  in  caife  of  Somersv.  Houfe«-wiivS,  Pt  9C60xdipglyi  |0  Mod*  19^.  HilL  J2  Aub 
B.  R*  in  caff  of  Htrrilbn  v.  TlwiBboKrugh. 

n  [3-  ^ 


axioms  [for  Words^l  ^oo 

f  3.  AtiS  i  mixi  hp  to  a  woman,  tiou  did/l  pdfm  ihj  bujband^  ^^*  J-  43S« 
md  IitaUljujHfy  k  to  thy  face,  the  faid  woman  (hall  have  an  aaioii  ^^^^^  % 
opon  the  cafe,  averring  that  her  huiband  was  dead  before  the  the  pia!ntidr^ 
words  fpoken,  though  he  does  not  fay  thaifhe  poifomd  him  to  dtath,  though  ic 
mr  voluntarily ;   it  might  be  that  fhc  poifoned  him  againft  her  Siw^w^* 
will  by  an  ill  herb  put  into  his  pottage,  or  with  a  portion  ia  ed,  that  it 
which  poifon  was  mixt,  or  that  flie  delivered  to  him  poifon  pr^  yunotfiiid 
pared  by  another,  when  flic  herfelf  knew  nothing  of  it,  or  that  IL^l^*^ 
fhe  might  poifon  him ;   and  he  might  recover  again,  or  die  after  1-^  ■^-    1 
the  year  and  day;   for  thefe  are  *  foreign  intendments ;   but  the    *  ^<^'  1^ 
words  in  conmion  acceptance  imply  that  flie  had  poifoned  him  to  ^— — v-*-^ 
death  vohmtarily  and  knowingly.    Mich.  15  Jac.  B.  R,  between  ^J^S^^ 
Garoinbr  and  Spxtrdakce,  per  curiam,  adjudged.     Mich.  37,  ^(/m. 
38  Eliz.  B.  R.  between  \  Meggs  and  Grii^in,  adjudged,  for      tSce(X* 
faying  that  flic  had  poifoned  her  firft  hufl>and  in  a  mefs  of  milk,  s,  c.  ** 
Trin.  39  Eliz.  B.  R.  between  f  Webb  and  Poore^  adjudged.*     ts«e(p, 
Pafch.  7  Jac.  B.  Binford's  case,  adjudged.]  J)  Pf*  ^' 

(E.  fc)  pi.  7.  S.  C 

[4*  If  one  fays  to  another,  thou  haft  liHed  J.  S.  an  a£lion  lies,  ^ro.  J.  ^i%* 
though  it  might  be  taken  that  he  killed  him  as  his  executioner  tilths  p.^* 
by  law;    for  in  common  parlance  it  is  taken  for  a  felonious  does  not *ap« 

killing.    Mich.  15  Jac.  B.  R.  in  Gardiner  and  Spurdance's  P«*r 

PASB,  per  curiam- J  181.  pi. 

a 57.  Mich*  9  Jac.  C.  B.  Cartels  cafe,  m  S.  P.  cited  as  adjudged  not  adionnble  in  C.  B.  becaufc 

J.  S.  might  come  to  his  death,  and  the  other  peradventure  be  {he  means  thereof  by  execution,  battail« 
pliyfic,  &c.  and  fo  the  words  too  general  to  maintain  an  a^ion.  Cro.  J.  306.  pi.  2.  Mich.  10  Jac. 
B.  R.  in  Toofe^8<aie,  which  was  for  thefe  wordt,  vis.  T.  kilttd  tby  bujband  (innuepdo  J.  D.  lately 
dead  ;)  but  adjudged  a&ionable. 

Thw  bafi  killed  a  man  at  M.  in  EJex*  All  the  court  held  that  the  words  being  allegni  to  htffktm 
\malici&ijlyy  ihall  be  taken  moft  ftrongly  againtl  him  that  fpoke  them;  and  adjudged  for  thephdotiC* 
Cro.  E.  317.  pi.  2.  Pafeh.  36  Elii.  B.  R.  Godfrey  t.  More. 

Tian  b^  killtd  m  wi/V,  though  there  was  no  arerment  that  his  wife  was  4^4,  nor  faid  that  tie 
did  it  violently,  yet  it  ihm  be  intended,  unlefi  the  defendant  fliews  that  (he  is  living  5  and  adjud^^ed 
for  the  plaintiff;     ||  Cro.  £.  823.  pi.  24.  Pafch.  43  £lix.  B.  R.  Talbot  v.  Cafe. 

Tbou  art  a  ropte,  and  a  rafcai^  and  baft  killed  thy  wifi,  (innuendo  Elisabetham  nirper  uxortm  fuam> 
BO  adion  lies  for  the  firft  words  ;  and  as  to  the  nuftr  it  fliall  be  intended  that  ihe  is  dead,  and  ihall 
not  have  fuch  foreign  conltru£lion  as  that  fhe  was  divorced  \  and  the  court  further  held,  that  the 
words  fliall  be  intended  according  to  the  ufual  fpeaking,  that  he  killed  her  voluntarily  \  and  what- 
foever  way  he  killed  her,  the  words  are  very  fcandalous;  and  adjudged  aftionablc  Cro.  C.  4^q« 
|4.  14.  Mich.  13  Car.  B.  R.  Wilnerv.  Hold. 

The  words,  he  hath  killed  a  man,  /hall  be  taken  in  mitiori  fenfu  ;  per  Scruggs  Ch.  J.  2  Show.  77* 
Trin.  31  Car.  2.  B.  R.  in  pi.  61. 

I  S.  C.  cited  Comb.  161.  Mich,  i  W.  &  M.  in  B.  R.  and  Dolben  J.  faid  that  of  late  it  hath 
Wen  ruled  contrary  to  Chat  cafey  and  that  thert  ought  to  be  an  averment  of  the  party's  being  dad.— — • 
$ce  (£•  b)  fl.  3*  and  the  notes  there. 

{5.  If  A.  was  murdered  by  B.  and  after  C.  fays  to  E.  thou  art  s«e  (C.  i^) 

we  of  thofc  that  did  help  to  murder  A.  an  adiion  lies  for  thefe  words,  Jn'a^ijJ'  ^* 

though  it  might  be  that  he  helped  to  murder  him  without  his  notes  then. 

knowledge }  for  the  murder  implies  malice,  and  if  it  was  other-  «"<*  ^^i'i 

^tfc,  it  ought  to  be  averred  by  the  defendant.     Mich.  1 1  Jac.  B.  !llHob.  89^ 

SL.  between  Foxcraft  and  Lact,  adjudged.]  pi.  no. 

s.  c.  ad. 

Judged  for  the  flaiad6r|  and  that  judtmcot  affihocd  ia  qiQf.  ■■■  1    Jenk«  297.  pL  52,  5.  C. 

C6.  In 


501  aafontf  [for  Words.] 

stf.  H^  [6.  Tn  an  adion  upon  the  cafe,  if  the  plaindff  declares  Asi 

^'t}^'  the  defendant  faid  of  the  phintiff,  that  rogue  Davies  tie  i^becary 

^oob^d  hath  poifohedmy  uncle^  (innuendo  J.  S.  then  dead)  /  mlt  bmve  him 

wfaetber  the  £^ed  Up  again j  and  hang  him  /  though  he  did  not  name  his  uiw 

tm^cSr  ^^^»  ^^^  might  it  appear  that  he  intended  J*  S.  yet  it  appears  by 

Ixcaufe  it  the  words  themfelves  after,  that  he  would  have  him  dug  xif^ 

4idootai.  ihews  that  he  was  dead,  and  though  he  does  not  fay  that  he 
Srty^aiof  poifoned  him  to  death,  or  voluntarily,  yet  the  words  intend  fo  of 

tfaepoilbn;  themfcIvcs,  and  therefore  the  a£l:ion  Ues*    Hill.  1650.  betweea 

fcuttdjodgcd  D^viEs  AND  Okeham.    Intratur  Mich*  1650.  Rot.  SS7-3 

Ibrt&epIaiA- 
^aff,  niii>  icc» 

Words  fpoke  6f  m  apothecary  were,  U  is  a  wirld  tf  blood  be  bas  t9  anfwer  far  he  this  towm  tlram^ 
hU  iftioranu ;  be  did  kill  a  woman  and  %  cb'ddren  alfo,  and  be  killed  J.  P.  at  P.  (And  in  aaotfaer  pUes 
the  wfendant  fatd,  be  was  the  deatb  of  J,  P.)  be  las  killed  bis  patient  tostbph^'^  adjudged  a^a- 
able.    II  Mod.  221.  Pafch.  S  Aon.    £.R.  Tuttyv.  Alewin. 

See  (X.  t)  [y.  If  a  man  fays  of  a  woman,  that  J.  S.  hath  had  the  ufe  ef  her 
^lv6.\u\,  ^y^  h  '^hich  Jbe  lofes  her  marriagey  an  adlion  upon  the  cafe 
4»S.C.  aod  lies;  for  ufe  of  her  body,  in  common  fenfe,  is  unlawfully  and 
tiie  notea  diflioncftly,  and  not  as  a  phyCcian  to  phyfic  her,  as  was  ob- 
*"^  jcftcd.  Pafch.  5  Jac.  B.  R.  between  D^mc  Morrisok  and 
Cade,  adjudged.] 

[8.  If  a  man  fays  of  J.  S,  as  fion  as  Btifbe  had  hlled  Smithy  he 

came  to  y.  $•  and  told  him  how  he  had  killed  Smithy  and  J.  S*  gave 

Bujbe  money  to  Jbift  him  anvayy  no  ajlion  lies  for  thefe  words,  with 

an  averment  that  Bujhe  had  killed  Smithy  becaufe  this  word  f^i) 

is  too  general ;  for  a  man  may  kill  another  lawfully,  as  upon  an 

aflault  to  rob  him,  or  as  an  officer,  &c.    Pafch.  7  Jac.  B.  between 

Ferram  and  Roe,  adjudged.] 

Oodb.  167.       [p.  If  one  fays  to  another,  thou  miiji  needs  be  richer  than  I;  for 

I^-  *34«       thou  didfl  coin  thirty  new  Jbillings  iti  a  day  \  thou  art  a  coiner  of  mo* 

judged*  *     ^^h  ^^  adiion  lies  for  thefe  words ;  for  perhaps  he  was  a  €oiner  of 

asainftthe     money  in  the  Minty  and  earned  money  thereby.    Pafch.  8  Jac 

^ThT^'^f^   B,  between  Ward  and  Poole,  adjudged.] 

was  denied  by  the  court.     %  Sglk.  679.  Trin.  4  Ann.  B.  R.  in  pi.  10. 

^bou  baji  coined  lol J f  and  art  a  coiner  of  gold,  adjudged  not  adionable  ;  for  it  nay  be  be  bad  aotbo* 
fity  to  coin»  and  tbe  word  (ball  be  taken  In  mitiorl  fenfu.  Godb.  375.  pi.  464.  Trin.  3  Car.  C.B. 
*  Mills's  cafe.— -.--S.  C.  cited  Godb.  391.  in  pi.  477.  S.  C.  cited  Arg.  2  Ld.  Raym.  Rep. 

1185.  But  Holt  Ch.  J.  and  Powell  faid,  that  if  that  cafe  were  to  be  adjudged  no>w,  they  woald  ad- 
Judge  It  otherwife.  And  Mr.  Page  mentioned  a  cafe  in  C.  B.  which  Powell  agreed,  where  tbcls 
words,  jfou  art  a  coiner  of  money,  were  rcfolvcd  to  be  alienable,  and  the  cafe  in  RoU*t  Abrid^ax&C 
denied. 

♦[502] 

Poph.  150.  [10.  If  one  man  puts  his  hand  upon  the  ihoulder  of  another, 

m  npmfS  *^^  ^^Y^*  ^^^^  wi/«^,  my  mofferSy  I  arrejl  him  of  felonyy  an  a^ion 

i^j,  td.  lies ;  for  this  arreft  is  as  much  as  if  he  had  faid,  I  charge  him  with 

Judged  that  felony..    Hill.  17  Jac.  B.  R.  between  Searl  and  Maunder, 

^s.!f!!!L  adjudged  per  curiam.] 

s  Roll.  Rep.  14U  S.  C.  fays  the  plaintiff  alleged  that  the  defendant  fpoke  the  wotda  maliciouflj  and 
falfdy,  and  therefore  he  had  judgment. 

The  defendant  being  io  company  with  the  plaintifF  and  a  conftable,  faid  to  tbe  con/iahU^  ▼>*.  tiere  ha 
is,  takebim ;  for  I  charge  bim  witb  flat  felony,  without  alleging  that  the  words  axe  fpoken  falfeiy  and 
maliciouOy.  Roll  Ch.  j.  held  them  a^^ionable,  and  the  words  themfelves  appearing  fcandalous,  there- 
fore  tnc  plaintiff  need  not  aver  they  were  fpoken  falfeiy  and  maliciouily  5  and  judgmeat  for  the  plain- 
tiff, oifii    Sty.  59,  Mi«b.  »3  Cai.  B.  R.  NcviU  t,  Motu 


ittianjflf  [for  Words.]  502 

Tit,  If  one  fay$  of  another,  he  hath  JloU  my  piece^  (Innuendo  ^Roii.Rep* 
^tioddam  tbrmentum,  &c»)  nfii  I  charge  him  wth  fiat  felony ^  no  cr^J'^^f^" 
aAkm  lic$  for  thefe  words;  for  the  firft  words  arc  merely  uncer-  picton,s.'c, 
tain,  inafmuch  as  it  cannot  be  known  what  piece  he  intended,  a**i"^ff6d 
whether  of  wood  or,  &Cfc  and  the  other  words,  /  charge  him  ^^^  ji^*!l 
with  fi'lonyj  arc  but  an  accufation  of  felony.  Trin.  ai  Jac.  B,  Godb.  33^. 
R.  between  Wheeler  A'iiJy  Popleston,  adjudged.]  p^*  434- 

judjed  againft  the  plaintiff.  But  by  Hau^hton  J.  if  the  whole  matter  had  been  fet  forth  in  the  de^ 
cjaration,  as  to  have  ihcwn  that  the  parties  before  this  fpeech  had  had  difcourfe  of  a  gun,  then  the 
a^ion  in  this  cafe  would  have  been  maintainable  ^  but  here  the  word  (piece)  Is  uncertain,  and  io  the 
afiion  will  not  Ue.  S.  C.  cited  Popb.  187.       ■  .All.  7.  S.  C.  cited  per  cur*  and  fays  the  de- 

fendant jttftifiedthat  the  plaintiff  did  ileal  his  gun;  arwl  tbuugh  the  jujiijicanon,  which ^rxi/f^  tbt 
tieftndant^s  vieanlfi^  tc  b^  tf  a  gun,  was  found  againft  him,  and  piece  was  a  word  of  uncertain  H^ni^- 
catioD,  which  caujd  not  be  ei^u«ed  by  the  ionueodoy  judgment  was  given  againft  the  plaintitf  to:  the 
reafons  aforefaJd. 

[12.  If  one  fays  of  another,  he  hath  Jiokn  hy  the  highway  Jidcj  r*     *■*  '^ 
no  action  lies,  becaufe  it  may  be  a  (lick,  or  an  apple  from  a     ^^^  73» 

tree.     Pafch.   ^8  Eliz.  B.  R.  between  Denysok  and  Burke,  ):,    '^^"^ 

adjudged.]  (bis)  pi.  6. 

Pafch.  38 
£liz.  S.  C.  adjudged  per  tot.  cur.  for  the  defendant.^— —Goldib.  143.  pi.  5S.  Brough  t.  Dtiu 
nyfon,  S.  C.  held  by  Poph^m  aod  Fenner.  not  a^iooable. S.  C.  cited  Arg.  Buiii.  iiz. 

[13.  If  one  fays  of  another,  he  loas  produced  for  a  nvitnefs  at  Mo»  407, 
the  ajftfes^i  and  fworn^  and  was  reproved  in  his  oath  of  J,  S,  no  ac-  g^wn^* 
tion  lies  for  thefe  words  5  for  it  miglit  be  that  he  was  reproved  in  Brinckky, 
his  oath,  and  yet  not  be  forfworn  ;  for  if  he  was  reproved  in  any  Trin/  37 
circumftance  of  his  oath,  yet  he  is  not  forfworn,  if  the  very  fub-  s.  c.  £»yf ' 
ftance  for  which  he  was  produced  be  true.     Pafch.  38  Eliz.  B.  thcpiaintitf 
R.  between  Browne  and  Brinly,  adjudged*]  ^^  pro^ 

^  dvcod  for 

a  vritnefs,  and  the  defendant  faid,  that  be  was  diff  roved  bffon  the  jujikei  of  ajpfe  hy  the  oath  of  Mr* 
AT.  (innuendo  that  he  was  difprovcJ  in  his  oath)  adjudged  not  aftionable  5  for  the  innuendo  cannot 

fopplyfuch  intendment. Ow.  58.  S.  C.  adjudged  not  aftionablc  ;  for  the  difproof  might  be  ia 

a  colUteral  matter,  or  £une  curcumAaoce.    The  ch.  juilice  and  Feoner  only  were  in  court. 

[14.  If  one  fays  of  another,  thou  art  a  prigging  pilfering  mer*  Hott,  14* 
chanty  and  hajl  pilfered  away  my  corn  and  my  goods  from  my  wife  and  HuJJ^c/c. 
my  fervantSf  and  this  I  will  prove,  no  aftion  lies,  becaufe  (as  it  notaaion-'  • 
fcems)  it  does  not  appear  that  he  intended  that  he  took  thefe  ahie.-^-— . 
goods  fejonioufly,  and  therefore  they  fli'all  be  taken  in  mitiori  ^^.'^^^f** 
fcnfu.     Mich.  37,  •  38  Eliz.  B.  R.  adjudged,  (but  there  anpthcr  tcr'scafe,* 
rcafon  is  given)  between  Carter  and  Hunt.]  s.  c.  ii«t 

^         '  '*  aftionaWe, 

and  judgment  given  in  a  bafe  court  was  feverfcd.---Cro.  E.  424.  pi.  14.  S  C.  The  whole  court 
held  the  words  not  aftionable  j  for  they  do  not  impeach  him  of  felony,  and  fo  judgment  was  rf- 
vcrfcd. Ow.  56.  Anon.  S.  P.  and  feems  to  pe  S.  C.  and  judgment  i€verledj  but  fays,  fe| 

quaere  tutionem. 

♦[503] 

[15.  If  one  fays  to  another,  thou  art  a  filching  fellow,' and  didfi  ^^o*>-  a^» 
filch  from  J.  S.  4/.  no  adion  lies-,  for  the  uncertainty  of  the  l^.'c^fj^^ 
words,  and  of  the  fenfc  of  them,  and  the  words  ex  vi  termini,  is  judged  p^ 
no  more  than  if  he  had  faid  pilfering  or  cheating.    Mich.  1 7  Jac.  «^:  «»'•  ««* 
B.  between  Bradshawb  and  Walker,  per  curiam.    Vide  the  J^th^^^** 
£une  cafe  Hob.  Rep,  cafe  323.]  words  ai« 

of  ap  'unccr- 
t^n  fenfc.— -Brownl.  13.  §.  C»  adjudgtd  accoraingly ;  f«  W  /hall  not  lit  Ixitffided  that  he  fto'e  t;h« 

V9b«  If  •  i  tStqanf^ 
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money.— Palm.  t^.  $•  C  but  the  words  thers  arc,  you  are  t  filchinf^  fellow  j  fify**  fi*^  f^t^ 
y.  S,  ^I,  and  hdd  not  acVionablc—^HuCt.  34.  S.  C.  rciotved  not  amenable ;  aii4  jiidgiacat  ic^ 
cordiogly.  1 

[16.  If  ft  man  fays  to  a  miller  that  keeps  a  mill,  thou  haft  JloUn 
3  pecks  of  meal,  an  a&ion  lies ;  for  though  the  corn  was  delivered 
to  him  to  grind,  yet  if  he  ftcalt  the  meal  this  is  felony,  being 
taken  ffom  the  refidue.  Hill.  8  Car*  B.  R.  between  Langlet 
AND  BitADSHAW,  adjudged  in  a  writ  of  error  upon  a  judgment  in 
Canterbury  court,  and  the  firfl  judgment  affirmed.] 

[17.  If  one  fays  to  another,  thou  art  a  thief j  and  didji  hreai  open 

my  che/fy  and  Jieal  my  deeds^  an  a£bion  lies  }  for  this  is  felony  to 

break  a  cheft  and  fteal  deeds*    Trin.   16  Car.  B.  R.  between 

Blumly  and  Rose,  per  curiam  adjudged^  this  being  moved  in  ar- 

reft  of  judgment.] 

See  (I.  b)  pi.      [18.  If  one  fays  of  another,  he  did  hum  my  bami  and  none  hut 

Ydt'  ^  T  ^^*  ^^  aSion  lies  5  for  it  fliall  be  taken  in  mitiori  fenfu,  that  it 

Mich.  44'    was  not  a  barn  with  com,  nor  near  to  any  manfion-houfe.     Co. 

u  45  Ett«-    4.  20.  Bahham's  cafe  adjudged.] 

B»R«  Bar- 
ham  V.  Netherfal,  S«  C.  adjudged  quod  querens  nil  capiat,  &c.  by  Gawdy  and  Yehrerton  only  in  coaxt 
■Woy  155.  S.  C.  and  adds,  ViK.  and  bt  dotb  ufe  to  Jet  fira  of  bcrm  aint  Mirb0cImM<,  %ohen 


tbrf  art  full  of  corn  ;  but  fays,  that  though  it  was  objected  that  it  was  not  funnifed  that  there 
barns  burnt  about  Michaelmas,  nor  (hewn  that  chey  were  near  any  dwelling-h»afe9  yet  adjad^  for 
the  plaintiff. —-< — S.  C.  cited  Godb.  xSy,  in  pi.  41 3.  ■  S«  C«.  eked  Balft.  1 1%* 

^^&'c  ^**  ^^^'  ^  ^^  ^^^  "^^"  ^^y^  ^^  another,,  he  hath  burnt  my  ham^  and 
Cro.£.8t4*  if  ^y  i^^^had  done  him  jufticey  he  Jhould  have  been  hanged  fir  iiy  na 
pi.  4.  LoTct  aftionlies.  Trin.  43  Eliz.  B.  R.  between  Levett  and  Haw- 
SiomTs.c.  THORN,  per  curiam.] 

and  3  judges  held  the  words  not  a£lionable,  but  Feoncr  e  contra^  bccattfe  the  wHTul  boraiasof  any 
barn  is  an  odious  ad,  and  a  great  flander.     £t  adjornatur^ 

Godb.a87*  j-jq.  If  one  fays  of  A.  he  luas  a  pichpochet^  and  had  picked  my 

cites  Hum.  pockety  and  took  12s.  of  money  out  of  my  pockety  no  atlion  lies  for 

fries's  cafe,  thefc  words,  becaufe  it  may  be  done  as  a  trefpafs,  or  in  jeft,  and 

?'P'  *<*-  not  felonioufly.     Mich.  15  Car.  B.  R.  between  Hasel  and  Ai> 

.iaionabic,.  ^AN  adjudged^  in  arreft  of  judgment,  per  curiam,  intratur  Trio. 

becaufe  he       1 5  Car.] 
did  not  fay 

he  had  ftoUn  laf.  but  that  if  hchaJ  faid  notbiag  but  be  batb  picked  my  foeket,  the  aAiofi  wouVibMe 
been  maintainable.  Thou  ha/V  picked  my  pocket,  is  not  adionabk,  unle^i  it  be  faid  feiomattfyf 

or  I  will  bang  tbecy  for  as  Wylde  J.  faid,  it  is  a  common  faying,  that  the  lawyers  have  pkked  ay 
pocket.     Frcem.  Rep.  277.  pi.   310.  (bis)  Pafcb.   1676*  Anon.  ■■      ■  D.^t  ^ift   (innuendo  thdt 
plaintiff's  wife)  picked  5  s.   6  J.  out  of  H»'s  teife's  pockety  arj.  ber  bu/hand  {\naucn6o  the  plaintilT) 
HVJs  covfenfir,g  (0  the  fame.  Judgment  for  tlie  plaintilT,  and  held  that  the  words  fiiail  be  taken  in  -f  pc- 
jori  fenfu,  and  are  flandcrous  both  ta  the  £tMCf  and  alio  (o  the  baron,  in  charging  him  to  be  coafent^ 

ing.     Ydv.  136.  Mich.  6  Jac.  B.   R.  Dromant  ▼.  Weftover. -^Tbtm  art  a  pick-pocket  rope^ 

and  hiift  picked  thy  mafters  pocket  and  bis  money-box  \  and  Isvill  prove  U-  It  was  objcded'  that  the  wordi 
were  too  general  and  uncertain*  Judgment  was  arreted  till  the  plainti^'  fhould  move.  Sty.  127.  Thn* 
24.  Car.  li.  K.  Stent's  cale. 

t  [  504  ]  ^  .. 

See(G.  a)  ^2 1.  If  an  infant  briiigS" his"  aftion  by  guardian,  and  declares 
fnd^fupraf'  ^^^t  ^^^  defendant  faid  to  him,  I  charge  you  luith  felony^  though 
pi.  ix.s.c.  it  may  be  the  infant  was  of  fuch  an  age  that  he  could  not  com- 

*i"2^'??n'  «^i^  felony,  yet  becaufe  this  is  collateral,  it  Ihall  not  be  intended 
p1.2s4.H1ii*  '    '  '  . , 

^  ^  ^  II  .  without 


■ 
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Vithotit  fliewing  6t  the  other  fxdci  Mkh.  5  Jac.  B,  R.  between  ^7  J**- JJ*- 
♦  Basy  and  Child  adjudged.  Hill.  2  Car.  between  Wood  and  ^  5^  q*" 
Merrick  in  B.  R.  it  was  adjudged  in  arreft  of  judgment,  that  adjudged  not 
no  action  lies  for  the  faid  words,  being  fpoke  to  a  man  of  full  «ft*oM*>te. 
age^  because  it  is  not  any  affirmative  that  he  was  a  felon  ;  for  he  316.pl. 397. 
might  be  charged  upon  a  fufpicion.  Hob.  Reports^  cafe  381.  be*  .^  ^-  -i 
twcen  f  Pollard  and  Mason  accordingly,  where  the  words  Foi.  74. 
were,  /  charge  him  with  fiJony,  for  taking  money  out  of  the  pocket  ^  ^'\^ 

_/•  Of    c  1  ./        •    .r  S.  C.  ad- 

V    y  •  ^0  judged  ac- 

cordingly*—-——Hutt.  3S.  Mafon  ▼.  Thompfooy  S.  C.  adjudged  per  cur.  pnetcr  Warburton  qu! 
iMgfitavit.  Brownl.  iS.  Cowland  v.  Mafon,  S.  C.  fays  the  court  was  divided. — ——2  Ld.  Raym. 
Rep.  959.  cites  S.  C.  and  Holt  Ch.  J.  and  the  court  denied  it  to  be  law  ^  for  the  taking  out  of  % 
man's  pocket  muft  be  iateaded  a  fielonious  taking. 

ti2»  If  A.  fays  of  B.  he  did  violently  fet  upon  me  in  the  tinges  *  Cro.C. 
iighwayy  and  took  away  my  purfe  with  4/.  in  it  from  wc,  and  after  §' c.^aV. 
te  had  my  purfe,  did  threaten  to  cut  me  off  in  the  middle^  and  I  was  judged  ac- 
glad  to  Jfy  for  my  life ;  though  he  does  not  fay  that  he  robbed  ^'on^tle  by 
him,  or  that  he  did  this  felonioufly,  yet  this  is  tantamount,  and  the  w^rdV^'* 
ill  common  undctftanding  is  but  a defcription  of  a  robbery.  Micjh.   (violently 
8  Car.  B.  R.  between  •La  whence  and  Woodward  adjudged,  "king  from 
this  being  moved  in  arreft  of  judgment.     But  in  this  cafe  juilicc  pi'JIej^'and 
Crokc  cited  two  cafes,  xo  Car.  B.  R.  between  t  Holland  and  threatening 
Stoner,  thou  art  a  lewd  fellow  ;  Omu  didfl  fet  upon  me  in  the  high^  ^^'"t  '*j°** 
fiwry,  and-tookefl  away  my  pftrfe.     Adjudged  in  B.  R.  that  the  ac-  ^Is  in  fear 
tion  lies  for  thefe  words  \  but  It  was  after  revcrfed  upon  a  writ  of  of  his  life) 
error  in  the  exchequer  chamber,  becaufe  it  might  be  that  he  took  *!  ^  ^'J^lf' 
itin  jeft)  or  as  a  trcfpaflcr.     But  lo  Jac.  B.  R.  between  JLe-  llok\t\h- 
VESTON  ANfD  Cawdry,  thou  art  a  lewd  fellow ;  thou  diM  fet  upon  ficujly^  and 
me  in  the  highway,  and  tookefi  away  my  purfe ;  and  if  thou  wilt  go  tltc^'ll.  * 
wth  me  before  a  juflice  of  peace,  I  will  charge  thee  with  felony*  doubted,  be* 
And  adjudged  in  B,  R.  that  aftion  lies  for  thefe  words;  and  caufeitis 
this  was  affirmed  in  a  writ  of  error,  becaufe  the  laft  words  fhew  "baiv^*^^ 
his  intention  to  have  been  to  charge  him  with  robbery.]  luch  taking* 

•—Jo.  30a. 
pL  8.  S«  C.  fays  It  was  adjudged  per  tot.  cur. 

f  Cro.  J.  315.  pi.  iS.  S.  C.  Mich.  10  Jac.  In  the  exchequer  chamber*  adjudged  not  aSlton- 
abte;  and  fo  reverfed  a  judgment  to  the  contrary  given  in  B.  R.  Bulft.  i  iz.    Stowe  v.  HoU 

land,  S.  C.  Palch.  9  Jac.  B.  R.  adj'udged  aftionable S.  C.  cited  Cro.  C.  277. 

X  Cio.  J.  312.  pi.  13.  Lewi*  V.  CawAxiilyy  S.  C  adjudged  actionable  in  B«  K.  tnd  affirmed  is 
the  exchequer  chamber. 

He  hoib  teattH  me,  €tnd  taktn  aw^  my  furfe  mnd  10  s,  in  mcnty.  The  Court  (abfente  Anderfon) 
I  eld  the  words  not  a^ionable ;  lor  it  may  be  intended  that  he  took  it  as  a  trefpaflcr ;  for  he  charges 
him  not  with  felony.     Cro.  E.  3^1.  pi.  9.  Mich.  36  Se  37  Elia.  B.  R.  Lyne  v.  Backhoufe. 

I  ma  Am  Bm  C,  tnd  D.  0^00  H^hitehUl  at  Cbrjhjm  town^s-e*id,  in  the  etftmngf  as  I  (the  defendant) 
WAS  going  b^me,  and  there  they  bid  me  dcli'vermy  purje\  and  I  being  afraid^  put  my  band  into  w)  pockety 
snd  took  out  ai.  6d.  and  gave  it  over  my  Jbou/der  to  one  of  tbem,  I  knttv  not^vbitb.  Adjudged  by  all, 
prseter  Yelverton,  that  auion  lies  ;  for  every  circumihmce  imports  (lander,  without  any  ftrained  con* 
ihru£tion  or  Implication.     Yc!v.  145.  Mich.  6  Jac.  B.  R.  Gold  v.  Robins. 

He  ^vould  have  nlLcd  me,  and  rcbbtd  ne  of  my  dagger y  ard  took  it  from  me,  is  aCtionable^  per  tot. 
cur.  and  judgment  for  tlie  plaintiff.     2  Bulit,  szy.  Palch.  12  Jac.  Gilpin  v. Shine. 

I505I 

2  J.   Thou  wajl  the  caufe  that  J.  S.  did  hang  himfelf  and  that  R.  M-  ^***  '^ 
N»  did  cut  his  own  throaty  and  thou  beginneji  with  no  man  hut  thou  ^^^albJu,^% 
^ndoefi  him,  not  a£tionable  \  for  it  might  be  that  they  had  each  dxid^  and  i 
done  jTome  offence,  and  that  the  plaintiff  had  got  them  puniflied  «'»^^yw««''  k 

r  p  2  for 
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^recording  to  law,  and  that  what  they  (fid  was  for  gricf^ 
tiot  unlawful  in  tlie  plaintiff.    Dal.  89.  pi.  5.  15  £liz.  B« 
non. 

(y«»    .  \v>^  Vv's^^    ^^    T>oifoncd,  murdered,  or  come  to  fomc  other  untimely  death  by  Yjoleoce,  and  thai 
.  ^^  xjS^^    "^^l^tl  fuch  words,  ith;«d  been  adionable ;  butothcrwifc  they  are  too  gcfteral;  aad  i<> 
^i^     co"^^  ^  ^^'K'^oxl  clearly  that  they  are  not  actionable,  and  gave  judgment  againil  the  phlntifi'. 
'^  'OiVvO^*'- o^  \^  *      N^lch.    10  Uc,  Miller  v.  Buckdcn. 

[V«k\^*      ^e^^  '^'^orti:,  were,  tly  hufhgnd  was  the  death  of  J,  P.  and  bad  it  n$t  hun  fir  thee  and  thy 

So'^j     be^^^  fce^CM  allt'e  until t bit  day^  Olyn  Ch,  J.  faid  oemight  be  xhc^ccafiom  and  ttot  the  caufc^  as 

bujb^^^?       \,  v.    ^  journey,  &c.  or  by  oufting  him  of  his  eiUte,  by  which  be  occaiioaaily  ianguUhed, 

V^  ^«^^^*^M,  -71.    Pafch.  1650.  B.  R.  Skelton  ▼.  Earth. 


Cto.T-  S*'         ^4-  He  is  a  tnaifitainer  of  thieves,    Godb.  90.  in  pi.  100.  Clench 
^\.  1.  citc^     ^^  cited  it  as  adjudged  adlionablc  in  Ld.  Shandois's  cafe. 

iudeed  accordingly,  in  cafe  of  Lea  v.  Pcnnifton. S.  C.  and  S.  P.  cited  accordingly,  RolJ.  Rq>. 

4.17.  in  pU  to.   .  S.  t.  cited  by  Tanfield  Ch«  B.  as  adjudged  accordingly,  Cro.  J.  268.    ia 

pi,  30.^ 

Cro.'E.  sa-        2^*'  He  hath  aided  pirates  contrary  to  the  laws  of  the  realm^  and 

P*'  Vjj"''^*  againft  a  proclamation  in  that  behalf  •  Clench  J.  thought  the  words 

B^.  R.' Mof.  here  as  forcible  as  if  he  had  faid  fcienter,     Adjomatur,  to  fearch 

ginv.Kiffe,  for  precedents.     Godb.  89.    pi.  100.   Mich.    28   &    29  EIiz. 

feems  to  be       a-,^-« 

s.  e.  but     A^<>n- 

there  the  words  are,  bi  nutintamed^  ^tSualUd,  and  btiped  to  let  go  certain  pirgtet,  eomtrary  to  the  lavt 
of  the  realm,  and  tbe proclamation  made.  Adjudged  for  the  plaintiff  j  for  it  being  faid  he  maintained 
them  againft  the  law  and  proclamations,  it  (hail  be  intended  in  the  worft  fenfe.  Roll.  Rep.  427.  ia 
pi.  zo.  S.  C.  cited  at  adjudged  adionable,  for  faying,  thou  art  a  maintainer  of 'pirates.  S.  C. 
cited  accordingly,  by  the  name  of  Skite  v.  Morgan.     3  Bulft.  »6o.  S.  C.  deed  Cio.  J.  629. 

in  pi.  I. 

Thou  didfl  harbour  and  maintain  rebih  and  traitors.  It  was  objected,  that  it  was  not  avetred  Chtf 
the  defendant  faid  that  the  plaintiff  knew  them  to  be  traitors  ;  but  Fcrlam  J.  took  a  dilirreace  be^ 
tween  the  words  (keep)  and  (maintain,)  that  (maincain)  implies  a  thing  prohibited,  and  tberefore  aoc 
fufferaUle  }  and  therefore  the  action  is  maintainable.  And  he,  and  Windham  and  Rhodci  held  the  ac« 
tionweil  brought.     (Anderfon  abfcnte  propter  legritudinem.)     Coldib.  48.  pU  7.    Aaoo. 

26.  Thou  hafi  fttten  upon  the  pilloi-yy  but  did  not  fay  in  what 
manner  ;  not  attionable.  Cro.  E.  62.  pi.  3.  Mich.  29  &  30  Eliz. 
B.  R.  Anon. 
Lcioi.pl.  27.  Words,  viz.  thou  hufl  procured  falfe  ivitnejfes  to  fwear  fn 
j-,i.s.  c.  fuch  an  action^  adjudged  a^ionable }  for  when  it  is  faid  he  pn>- 
wCTcTjtt^-  cured  witnefles,  it  is  intended,  in  malam  partem  that  he  pro- 
•rn,  procure  J  curcd  them  to  fwear  for  him  which*  would  fwear  falfly.  But  if 
andbr:ng'tn  ^j^^  words  had  been,  you  brought  in  falfe  nvitneffes^  adiion  would 
nffertnjuch  not  lie  for  them.  Cro.  E.  93.  pi.  i.  Pafch.  30  Eliz.  B.  R. 
a  cturtut      Prowfe  V.  Carcw. 

H^efiminfter, 

ice.     It  was  found  that  he  procured  and  brought  In,  but  was  acquitted  of  the  fubomlng.     Triijiidjiiiii  t 


af  peart. 


28.  Thou  hnfi  fought  the  blood  of  thy  htf/band^  and  nvafl  his  death  / 
for  if  thou  hadfi  been  an  honefl  ivonutn  he  had  been  alive  yet^  and  avers 

in  fa£lo  her  liufband  was  killed.  It  was  ruled  that  the  a£tion  lies  ; 
fur  the  words  fliall  be  taken  to  be  fpoken  in  malam  partem,  and 
adjudged  lor  the  plaintiff.  Cro.  E.  239.  pi.  8.  Trin.  33  Eliz.  B. 
R.  Gaftrell  v.  Townfend. 

29.  My  Ld,  Prefident  of  the  North  fhewed  Mr,  Stapleton^s^iemi 
fct  to  a  ioyky  ivherehy  he  had  confcnted  to  the  late  rebels  of  the  N$rtb^ 

13  hi 


^fttOIMf  [for  Words.]  ♦  jod 

hit  hy  the  means  of  Mr.  Fairfax ^  my  Ld.  Preftdefit  tvas  perfuaded, 
and  the  matter  fupprejfed.  Adjudged  that  the  words  are  adion- 
ablc  5  for  it  cannot  be  his  hand  unlefs  wrote  by  himfelf,  but  an- 
other may  write  his  name )  and  when  he  faid  he  confented  to 
the  rebels,  and  (hewed  not  any  certain  perfon,  this  cannot  be  ' 
otberwife  intended  but  that  he  confented  to  all  the  rebels  in  their 
rebellion  ;  but  if  he  had  faid  that  he  confented  to  (A,  ♦  and  B.  which 
kvere  rebels,  this  perhaps  niay  be  intended  that  he  confented  to 
tiiem  in  fome  other  matter.  Cro.  E.  251.  pi.  17.  Mich,  33  & 
34  Eliz.  C.  B.  Stapletbn  v.  Frier.     ^ 

30.  Thou  getteft  th^  living  hy  fnvearing  and  forfivearing  ;  not  ac-  4  Rep.  15^ 
tionable  j  for  he  might  have  the  fines  of  fuch  as  commit  per-  ■•  **•  P**  4* 
jury;  cited  per  cur,  Cro.  E.  888.  in  pi.  i.  as  Dr,  Stanhope's  BiiSlTsrc!* 
cafct  Pioth.  17* 

Elis.  B.  R. 
but  this  reafon  does  not  appear  there. 

31.  Thou  didft  rob  Carpenters  hally  and  deceive  the  company  of 
io/.  being  fpoke  of  one  of  the  company  who  had  been  mafter  of 
the  company,  and  as  fuch  had  the  goods  and  money  of  the  com- 
pany delivered  to  him,  but  it  not  being  afjirmed  that  he  ivas  mafter 
at  the  time  nvhen  he  robbed  the  hall,  it  {hall  be  intended  that  he 
was  not ;  and  therefore  the  words  do  not  amount  to  a  breach  of 
truft  only,  but  are  aftionable.  Cro,  E.  787.  pi.  28.  Mich.  42  & 
43  Eliz.  C.  B.  Thaxbie  v.  Smith. 

32.  Thou  art  a  cut-purfe^  is  not  a^ionable  j  per  cur.     Godb, 
181.  Mich.  9  Jac.  C.  B.  in  pi.  257.  Obiter. 

33.  She  hath  married  the  hujhand  of  another  woman.  It  was 
^ovcd  in  arreft  of  judgment,  that  the  plaintiff's  nmfe  might  he 
he  dead  or  hcyond  fea  for  *]  years ^  and  then  the  cafe  is  out  of  the 
ftatute  of  I  Jac.  cap.  1 1 .  and  though  it  be  alleged  that  he  had  no 
other  tuife^  yet  the  words  muft  be  taken  as  they  were  fpoken  be- 
fore the  auditors.  And  perhaps  the  meaning  might  be,  that  the 
plaintiiF  was  contrafted  to,*  and  fo  in  confcience  was  the  hufband 
of  another  woman.  And  judgment  was  given  againft  the  plain- 
tiff.    Allen  37.  Hill.  23  Car.  B,  R.  Eels  v.  Smith. 

34.  Thou  art  a  cheating  knave,  and  hajl  folen  two  hands  from  me 
(innuendo  two  hondis  for  payment  of  money  from  the  defendant.)  Per 
cur.  the  words  are  not  actionable.  Sid.  35.  pi.  3.  Pafch.  13 
Car  2.  C.  B.  Lizard  v.  Clare. 

35.  She  (innuendo  the  plaintiff)  had  a  child,  and  either  Jhe  or 
fmnehody  elje  made  it  anvay.     Bridgman  Ch.  J.  held^  that  (making  it 

away)  mud  be  uudcrilood  of  killing  it,  and  fo  actionable ;  but 
the  3  other  J.  e  contra,  that  it  lliall  be  taken  in  {nitiori  fenfu. 
And  thereupon  Bridgman  confented  that  judgment  be  arrefted. 
Cart.  55.  Hill.  17  &  18  Car.  2,  C.  B.  Faulkner  v.  Cowpcr. 

36.  He  hath  hroke  '^or  ^  of  his  father^ s  ribs,  of  which  he  Jhertly 
after  died  ;  and  I  ivill  complain  to  a  jufice  of  peace  of  him  ;  he  may  he 
hanged  for  the  murder,  although  it  was  done  20  years  Jince*  Ad- 
judged for  the  plaintiff;  for  taking  all  the  words  together,  they 
mud  neccffarily  intend  a  murderous  killing.  Vent.  1x7.  Pafph, 
23  Car,  %.  Phillips  v.  Kiugdon. 

P  p  3  31*  He 
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37,  Ha  is  as  very  a  rogue  as  ever  went  by  the  bigh^juay  ;  be  hiUd 
a.  Man  on  board  a  Jhxpy  and  if  he  had  not  bought  it  off  nvitb  a  piece  oj 
money ^  hehad  fufftred  for  it,  Scroggs  Ch.  J.  faid,  they  could  not 
imagine  this  any  other  than  an  unlawful  killing,  when  it  is  faid 
(he  would  have  fufFered  for  it.)  And  per  cur.  the  words  arc  ac-* 
tionablc,  and  judgment  for  the  plaintiff,  2  Show.  77.  pL  61. 
Trin,  31  Car.  2.  B.  R,  Bonfield  v.  Linton. 

38.  Tou  are  no  Harris ^  and  have  none  of  the  blood  of  the  Harriis 
in  you*  Plaintiff  alleged  that  the  words  were  fpoke  intentionally  to 
diftnherit  him.  Not  a£iion|^le  \  for  the  words  might  be  meant 
as  to  courage,  humour,  or  good  nature,  and  do  not  of  themfelves 
import  him  a  baflard.  And  judgment  was  flayed.  2  Show.  95. 
pi.  92.  Pafch.  32  Car.  2.  B.  R.  Harris  v,  Roberts. 

3  Salk.326.        39.  He  broke  my  houfe  like  a  thief     Not  actionable.     2  Vent. 
j»i;6.Aiion.  ,^2.  Pafch.  2W.  &M.  inC.  B.  Anon. 

S.Cfts.P.  ^Q^  George  Button  (the  plaintiff)  is  the  man  who  killed  my  buf» 
iind*thc"d/.*  ^<3[;/</ ;  hqr  firfl  hufband  being  dead.  The  court  was  of  opinion 
/cndant  lur-  that  thcfc  words  wcrc  adfionable ;  for  fhe  by  whom  they  were 
thcr  i4id,  fpoken,  avcrrcd  the  death  of  her  hulband.  And  as  to  the  cafes 
JhoUioaT  cited  to  prove  thefe  words  are  not  aftionable,  diftinguenda  funt 
tbatkuitdmy  tcjupora ;  for  in  thofe  days  people  were  very  litigious,  and  there- 
hujhand\  it  fQj-g  f]^g  judges  difcouraged  aftions  for  flanderous  words;  but 
£utionTThe  ^o^'  ^^o  much  liberty  is  taken  to  abufe  people  with  their  tongues } 
court  held  and  therefore  they  fliould  be  reftrained  by  juftice.  So  that  now 
words^j*  any  words  malicioufly  fpoken  Ihall  be  taken  in  malam  partem  5  for 
are  to  be  tlic  ufc  of  words  is  to  exprcfs  the  mind,  and  Ihould  always  be  in-. 
taken  in  the  tcuded  as  they  are  underllood  by  indifferent  perfons.  So  judgment 
^z'Ai'be'i  ^'^s  given  for  the  plaintiff.  9  Mod.  24.  Hill.  7  Geo.  1721.  But- 
killing  ma-    ton  V,  Hcyward  &  ux\ 

liciofe  &  vo- 

luntarie,  and  not  by  accident.  An4  there  is  no  room  to  Aippofe  tht  ptrty  dWc  after  die  TodtA.  Tlie 
quellion  is  now  only,  what  is  under(lood  by  the  hearers  ?  '1  he  notion  of  tiking  words  in  mition  fenfs 
has  been  exploc^ed  many  years;  50  or  60  years.  Ch.  J.  Holt's  rule  was  what  was  underwood  by  by. 
ftanders ;  he  would  fay  that  the  cafes  were  one  way,  and  another ;  but  wherever  words  were  fpoJcca, 
tfndii.g  CO  'he  difpaiagcment  of  a  pcrfan,  he  ihnuid  be  always  of  an  opinion  that  the  aClioo  woaJd  Lt. 
Whir; ever  the  apprchejifion  of  the  iuarers,  and  the  meaning  of  the  fpMjcer  was  fcan4aious,  tbe  imord^ 
ihail  be  taken  in  the  worft  ftpn/e.  If  this  was  intended  here  of  an  innocent  killing,  thit  defeadanc 
tniglit  have  jii(Vilie4  it  i^  a  piea;  and  uniel's  it  dutli  appear  upon  record,  that  the  perfpa  was  uft6aA^ 
but  aiivey  the  words  are  actionable.     MS.  Rep. 

41.  In  an  aft  ion  upon  the  cafe  for  fcandalous  words,  the  de- 
claration fct  forth,  that  in  a  difcourfe  between  the  plaintiff  and 
the  defendant,  the  defendant  faid  to  the  plaintiff^  you  (meanmg 
the  plaintiff)  did  Jhut  up  my  fifler  (meaning  Anne  the  late  wife  of 
the  plaintiff,  and  fifler  of  the  defendant,  then  lately  deceafed)  imd 
murdered  her ;  and  I  ivill  prove  it^  There  was  judgment  for  the 
plaintiff  below,  and  upon  a  writ  of  error  it  was  infifted,  that  the 
word  (murder)  does  not  neceffarily  import  the  taking  away  an- 
other's life  felonioufly,  or  with  a  malicious  intent,  which  is  bc- 
ceffary,  in  order  to  conftitute  an  offence  \  and  therefore  (mur- 
dravit)  without  the  words  (malitia  fua  pracogit')  will  not  be  fuffi- 
ctent  in  an  indictment.  But  the  court  held  that  the  word  (murder) 
in  its  common  Cgnification  imports  a  felonious  killings  unlefs  cx-« 

plaint 
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plained  by  Ibmtthing  fubfequent^  which  the  party  might  have 
tajceti  advantage  of  here  by  a  fpecial  juftificacion^  or  by  evidence^ 
like  the  cafe  in  Cro.  €.5x0.  where  the  court  faid,  that  to  call  one 
a  murderer  is  a£lionablej  and  fhall  not  be  intended  that  he  was  a 
[murderer  of  hares]  unlefs  fuch  foreign  intendment  be  difcovered 
or  (hewn  in  pleading.  And  the  judgment  was  affirmed,  a  Stra« 
1130.  Patch.  13  Geo.  a.  B^.  R.  Kivers  v.  Light* 

(A.  b)  For  Words.  la  what  Cafes  it  lies  for  the 
Words  for  a  collateral  Refpe£t«  In  what  Cafes^ 
vrhere  the  Words  arp  not  underftood. 

[x.   tF  a  man  fpealcs  fcandaleus  nvords  of  another,  in  a  language  Cro.C.496. 
^  that  the  auditors  do  not  underhand,  no  a£tion  lies  for  them,  pi*i6.  Jonca 
becaufe  they  cannot  be  any  difcredit  to  him  when  they  are  not  §'  c!^j2!' 
underftood.   Trin.  39  £liz.  B.  R.  between  Jones  and  Dawkes  judged  a. 
agreed  and  adjudged.]  *f'^^  ff  L 

See  Mo.  iSz.  pi.  3*5.  Tria.  26  Elis.  Anoa«— — .(H.  b)  pl«  14.  S.  C.    but  S.  P.  dues  not  ap* 
pear— -S.  C.  cited  Cio.  £.  S65.  in  pi.  45. 

C508] 

[2.  y^  if  a  man  fpeaks  in  Latin  certain  fcandalous  words  of  Cro.E.496« 

me,  in  tneprefence  of  men  that  do  not  underftand  Latin,  no  ac-  Jj-J^^'e^'^* 

tion  upon  the  cafe  lies,  becaufe  it  is  no  difcredit  to  me.     Trin.  againft  the 

39  Eliz.   B.  R.  between  Jones  and  Dawkes  agreed  and  ad-  piaint»ff.-» 

jjldgcd,  though  it  was  averred  that  the  auditors  underftood  iingUam  y^'  ^^  ^* 

Romanam^  for  this  might  be  Italian,  which  is  now  the  Roman  laa<*  but  s.  p.* 

guage.l  ^«  not 

'^      •  appear,  *-«. 

S.  C.  cited  Arg.  2  Show.  435.  in  pi.  399, 

[3.  So  if  one  man  in  Weljb  calls  another  thief y  in  the  prefencc  jJ^^^J^^^^;*' 
of  mch  who  do  not  underftand  what  is  intended  thereby  pi-Vsi-^'^ys* 

in  fcaccario  adjudged,  cites  Trin.  39   Eliz.  B.  R.   Hob.  Rep.  that  flan. 

Welch  bear  no  a^ton,  except  you  affirm  that  they  were  fooken  In  the  hearing  of  Tuch  as  underftood 

the  Wdcb  tongue  j  for  the  flaodcr  and  damage  conftft  in  the  ipprehenfion  of  the  hearers. gro»  E. 

496.  pi.  16.  Mich.  3S  &  39  Elis.  B.  R.  gltes  S.  F.  to  hftve  been  adjudged  accordingly.    And  of 
|lut  opinion  wat  tHe  whok  court. 

4.  Plaintiff  declared,  that  the  defendant  fpake  fuch  words  in 
Welfbf  and  that  in  Englijh  they  fignified,  thou  haft  murdered  thy 
nvi/e :  but  did  not  aver  that  the  words  were  fpoken  before  Welfb-^ 
men,  or  fuch  as  underftood  thtf  ITei^  tongue,  but  only  in  praefentia 
&  auditu  quamplurimorum  fubditorum  dominae  reginse.  The 
s3ion  was  brought  in  the  county  of  Monnu>uth,  which  Was  once 
parcel  of  Walesy  but  is  now  an  Engii/b  county^  All  the  juft'ues 
•nd  baron)  held,  that  for  this  caufeth^  judgment  ^^z^  erroneous ;  for 
It  (hall  not  be  intended  that  any  there  underftood  the  faid  tongue  .• 
and  then  it  was  not  any  (lander.  Cro.  E.  865.  pi.  45.  Mich,  4J 
ft  44  £liz«  in  the  exchequer.  Price  v.  Jenkins. 

Pp4 
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(B.  b)     In  wkat  Cafes  it  lies.     Where  the  Words  arc 

repugnant. 


*^(H-.«)  [i,  tF  a  feme  covert  fays  to  another,  thou  hafi  Jlden  my  goodr^ 

the  notel**  whereupon  he  to  whom  they  are  fpoken  z&s  of  her  what 

there.  good^j  and  the  feme  anfwers  my  plow  Jhuff^  and  in  the  declaration 

My  turiks  the  plaintiff  avers  innuendo  the  plow-ftuff  of  the  baron  of  the 

c^iiCbTrlei  f^^^f  "o  a£lion  lies ;  for  the  feme  covert  cannot  have  goods. 

ka:b  fioltn       Pafch,    U  JaC.  B.  R.j 

tbcwy  fpoken 

by  the  Wife  \  adjudgei  the  words  aAionable,  (though  the  wtp  eould  bavt  no  turltu)  Kecaofe  Ae  htd 

chiigedhim  with  ftcaling  of  them.     Cro.  E.  279.  pi.  7.  Pafch.  34  Bliz.  B.  R.  Chamd's  cale. 

Words  fpoken  by  the  defendant's  wife  cf  the  plaintiff's  wife,  vis.  thou  art  a  tb'tevijb  rmt^  smd  € 
tbtcvijh  quian  ;  far  tbcu  baft  foLn  my  fjggois,  vjx.  5  faggots  of  the  4efc3idant*s  and  his  wire.  It  w 
faid  it  was  imponihle ;  for  a  ftm*  covtrt  hath  not  goods  that  can  be  ftolen,  A4ivdfe4  adioaaUe  and 
fbindalous,  and  fhail  be  coaftrued  according  to  common  intendmeots,  chat  ihe  chaiy^  her  with  tbe 
ilealing  of  her  hiifband's  faggo(s,  which  is  felony,  and  whofe  the  goods  were  Is  not  imterial.  Cro.  J. 
600.  pi.  24.  Mich.  18  Jac.  B.  R.  Stamp  T.  White.**— Palm.  358.  Strong  ▼.  White,  S.  C.  ad- 
judged fdr  the  plaint! ft'. 

So,  thou  art  a  th]cf,  for  ficoTtn^  my  corn  out  of  my  kam,  a^iontble.  Sty.  135.  Mick*  24  Car. 
B.  R.  Gibbs  V.  Dunn. 

JT,  ficU  my  flatc  out  of  my  chamber j  being  fpoke  by  a  feme  eovertf  was  kdd  tAiooable;  for  ia  com- 
mon (peech  it  is  well  known  that  the  wife  accounts  the  huiband*!  goods  as  her  goods.  Adjudged  ia 
B.  R.  and  affirmtd  in  tbe  exchequer-chamber.  Cro.  C*  5)*  pl«  lo.  Mich*  %  Car.  C«  B.  PowcU 
V.  Plunkett. 

See  (P.  c]  pi.  4.  where  after  a  verdlA  it  wis  intended  that  they  were  her  goods  dum  fola,  and  iiolea 
then. 

[509] 

The  plain-  [2.  If  One  fays  to  another,  tbou  hajl  murdered  %  S.  no  aAion 
Ki^dt    "««>  if  »t  ^  averred  that  J.  S.  is  yet  in  full  life.     H.  u  Jac.  B, 

fcndant  had     R.   PeTT's  CASE,  adjudged.] 
a  wife,  who 

is  itill  living,  and  that  defendant  faid  of  him,  tbou  baft  kxUed  mf  wife,  adjudged  not  adionaVk;  hat 

had  ihe  been  dead  it  had  been  otheiwiil*.     4  Rv-p.   i6.  a.  pi.  9.  Hill.  39  Elis.  C.  B.    Snag  v.  Gee« 

S.  C.  cited  Poph.  187.  Arg.-r— -Litt.  Rep.  310.  Mich.  5  Car.  C.  B.  the  S.  P-  accord- 

ingly  per  <ur.  obiter,— 3  Bulft  167.  S.  C.  cited  by  Coke  Ch.  J. S.  C.  clbod  Arg.  Win.  39. 

•  S»    C.  cited  Arg*  Mar.   109.  in  pi.  1S7.  ■  S.  P.  per  cur.  Jo.   141.  at  the  end  of 

I»l.  7. 

^°'J*  R^P'  [[3.  If  one  man  fays  to  another,  thou  hafi  fiden  me  (innuendo 
5.  C.^adioJ-  ^fifidant)  an  hundred  of  fate^  no  aftion  lies,  becaufe  the  innuendo 
natur;  and  has  made  the  words  repugnant;  for  he  could  not  fteal  the  de* 
upon  a  2d  fendant,  as  it  muft  be  taken  by  the  v/ords.  HilL  13  Jac.  B»  R^ 
r)6dc^r?dge     between  White  and  Brough,  adjudged,] 

J.  faid  it  is  uncertain  how  it  (hall  be  taken ;  and  therefore,  for  the  disfavour  of  fuch  actions,  the  ac« 
tion  lies  not ;  and  adjudged  accordingly  againft  the  plaintiff. 

r*"^-'-'  ^  [4.  If  a  man  in  an  a&ion  upon  the  cafe,  declares  that  the  dc» 
Fol.  75.  fendant  faid  of  him,  he  is  n  bafe  gentleman^  apd  had  3  &r  j^eiMrem 
Po^h'  2~  h  •^'  ^*  ^'-^  ntdid  fervatity  (innuendo  quandam  A.  D.  at  the  fpcak« 
Reynor  v. '  i^^g  of  the  words  the  wife  of  J.  IX)  and  after  killed  themy  or  caufed 
Wallet,  s.c.  them  to  be  hilledy  ubi  revera  he  never  was  guilty  of  any  inconti* 
cmdin^i^""  nency  with  the  faid  A.  S.  nor  any  other,  nor  of  any  fuch  felony 
— Jo.  i4r.  or  murder.  After  a  verdift  for  the , plain  tiff,  it  was  moved  iq 
fi.  7.  Key.  arreft  of  judgment,  that  inafmuch  as  he  had  averred  that  he  never 
Uxlll  cf'  yf^^  g^i^ty  of  any  incontinency  with  A^  S.  th\s  is  ;dl  one  as  if  he 

had 
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Kad  averred  &at  he  never  had  any  child  by  A*  $•  aiuttliat  i£  he  )^«i^  accor4-* 

had  fo  averred  no  aftion  would  lie ;  for  then  it  would  appear  to  ^^^'^ZT* 

the  court  that  there  was  no  fuch  in  rerum  uatura,  as  is  fuppofed  Keymerv.- 

to  have  been  killed  ;  as  if  one  man  fays  to  another  that  he  tilled  Clark,  «• 

J.  S.  andaverp  that  there  never  was  any  fuph  as  J.  S,  no  aflion  J^f^^t^^, 

lies.     But  it  was  adjudged  for  the  plaintiff,  becaufe  the  averment  only  upon 

is  not  Jpccial  that  he  had  not  any  child  by  A.  S.  but  generally  tbe^ord^, 

^that  he  wa$  not  incontinent  with  her,     Mich,  a  Car.  tegis,  be-  a^f<Jxiablc 

(ween  Kemer  and  Hallet,  adjudged^  this  being  moved  inarreft  or  not,  antf 

of  judgment.]  not  upon  the 

•*      *>  -*  pleadings} 

«nd  agreed  by  3  jotiieet  that  the  words  are  aQionabllt-— S.  C.  dted  Atg.  M  to  the  Ikords  bdng  ac- 
tionable. Cart.  55^  I  ■  S.  C.  cited  Comb.  232*  by  Eyre  J.  and  £ud  that  the  words  were  keI4 
a£tion^Ie  only  by  reafon  of  the  prcfbcc  (bafe  gentleman.)  But  Holt  Ch.  J.  Taid  the  wjrds  vert  ac-* 
tiooabley  and  that  withoat  fuch  IntroduCHon  of  calling  him  bafe  gentleman. 

5,  Hi  (innuendo  the  plaintiff)  and  one  Alkn  an  perjured  knaves. 
It  was  moved  that  (he)  cannot  be  referred  to  a  perfonSf  neither 
can  (perjured  knaves)  be  referred  to  one  pcrfon ;  but  the  court  * 
held  it  well  enough,  though  it  be  falfe  Engliib  9  for  the  fenfe  ap- 
pears. And  adjudged  for  the  plaintiff.  Cro.  J.  100.  ph  33.  Mich, 
3  Jac.  B.  R.  Turner  v.  Darcic. 

6*  Thou  art  a  ktumt^  and  haft  forged  my  bujband^s  wfl  im»nft  his  ^>^«  40- 
ntind.    Win.  50.  Are.  cites  it  as  ruled  that  no  a£kion  lies.     10  "^^^.^ 
Jac.  Mallard  V,- Wife,  agreed  iius" 

-  •  ^  ^  .  •    cafe,  be- 

cauie  the  words  are  repugnant  and  contrary  }  for  if  it  be  forged.it  m  not  her  httlband*8  will. 

One  faid  of  Fenner  J.  thou  haft  forged  nny  fa^^^s  will.     Palm,  441  •  Jones  J.  cited  i^  and  tuM 
the  opinion  was,  that  It  will  fcarce  bear  an  action. 

7.  To  fay  of  a  widow  th^t  her  children  (innuendo  her  child^'en  *  See(D.a) 
which  flie  had  by  her  former  hufband)  are  hajlards  by  one  F.  is  ac-  ^^  *'      '* 
tionable^  fhe  alleging  a  communication  and  lofs  of  marriage ;  for 
though  in  trtith  they  cannot  be  *  baftards  in  law,  yet  in  reputai-*   [  Cio  1 
tion  they  may  be  fo.     Judgment  for  the  plaintiff.     Cro.  C.  322, 

pi.  4.  Mich.  9  Car.  B.  R.  Brian  v.  Cockman. 

8.  M.  Jlole  a  fbeep  of  his^  (innuendoof  the  defendant's)  and  that 
if  was  not  the  firfl  be  fole  by  an  hundred.  It  was  moved  in  arreft 
that  (his)  muft  refer  to  M.  which  is  proximus  antecedens,  and  fo 
the  words  are  repugnant ;  for  one  cannot  fteal  his  own  fheep.  But 
the  court  held  the  words  actionable  as  laid  in  the  declaration*  8 
^od.  30.  Hill.  7  Geo.  1721.     Muck's  cafe. 


(C.  b)     In  what  Cafes  it  lies.     In  refpefl:  of  the 
JJnctrialnt^  of  the   Perfpn  of  'whom  they  were 
ffoken^ 

s 

(z«  1 1*  a  man  fays  to  the  fbrvant  of  J.  S.  I  am  a  true  fubjetfy  and 
■*•    thw  ferveft  no  true  JuhjeEi^  J.  S.   may  have   an  a(^ion. 

between  Sir  W11.1.1A14  Walgrave  and  Agar,  ad- 


5ie>  a8fon«  [for  Words.] 

See  (Y.  a)        ^2.'  If  OTIC  fays  to  aiiothcr,  that  be  /aid  there  is  no  prince  h 

J^36«  s.  c.  £fjg/and,  an  action  lies j  though  there  are  leveral  princes  in  JSng- 

note  there.  ^^M^>  ^^  eark,  tnarquifles  and  dukes  ;  for  when  a  difcoarfe  is  of 

•^(X.  a)  pi.  a  prince  fimply>  this  intends  the  Idng^s  eldeft  fon.    My  Reports, 

fcut^'  ^p  ^^  J**^  between  Lewes  and  Walter,  adjudged.] 

4hics  not  appear. 

See  (H.  b)  Ji  j^  If  one  man  fays  of  another,  my  *  [/Aj^]  mq/fer,  Mr.  Browne^ 
f'c^j^  J  *^'  ifl/A  rvbbedme  of  all  mj  goods ^  an  a£lion  lies  for  Browne  his  mafter; 
'443.  pi.  ao.  for  his  perfon  is  apparei^tly  defcribed  by  his  fumame,  and  by  the 
Jr^'s'c  "*"^*  ^  mafter,  which  ia  a  relative.  Mich.  15  Jac.  B.  R.  be- 
•djudged  for  tween  Browne  and  Load,  adjudged,  this  being  moved  in  aneft 
tke  pUin.      of  iudementl 

tfff }  for  it 

fliaU  not  be  intended  that  he  had  more  maftcrs  of  that  name. 

in  cafe  for  words,  the  plalntiiF  aifeged  that  the  deftndant  aJtuvc  $f  JUJem  ctllcfuhm  h^ihaa  wkb  s 
ItTvant  of  tlfpU'mtiff  fttdjou  an  a  gnat  rogtit  am  rafcal,  as  great  a  ntgue  asyour  mafier^  &r»  It 
%as  held  tfaaK  fach  allegation  was  fumdeat^  ^r  the  (adtuoc)  refer*  to  the  whole  dau£^  and  impotis 
th^t  ha  was  then  fervant  when  the  dlfcourfe  was  between  them ;  and  judgment  for  dbe  ptalnuff.  Co- 
nynsURep.  »67.  pi.  147.  Mich*  4  0eo.  x.  C.  tL  Upton  v.  Pinfold. 

R.  S.  and  f^..  If  A.  fays  to  B.  one  of  us  two  is  perjured^  and  B.  fajs  to  A. 

fiirn^  iV  U  not  /,  and  A.  Joys  again,  /  am  Jure  it  is  not  /,  B.  ihsdl  have  an 

evidence  aflion  for  thefe  words  \  for  the  fubfequent  word^ihew  apparently 

•gainft  B.  that  he  intended  him.     Dubitatut  Pafch.  42  Eliz.  B.  R.  betwccR 

tlfy^i  CoE  AND  Chambers.] 

(trjurtd,    R.  brought  an  a^on  for  thefe  words,  and  alleged  that  the  dcfefldant  fpoke  thofe  wor^^ 
innuendo  of  the  platatitf.)    C^tcd  Cro.  £•  497.  \n  pi.  16.  per  Pophami  to  be  adjudged  in  Sir  Joiha 
Bouro*s  caiiu 

$ce(Z.  a)  [^.  If  there  be  a  bill  exhibited  in  the  exchequer^hamher 

hiit^s.^P?'  againft  6  [16]  for  a  confpiracy,  and  upon  communication  thereof 

d^es  not  J.  S.  faid,  theft  defendants  are  thofe  that  helped  to  murd^  W.  N. 

«*wrfy*P-  [f  weaning  ^ne  JV.  Nm  uuho  was  murdered  by  one  T.  0.  who  was 

See'ciT.'b)  tanged  for  xV.]    Every  one  of  thefe  6  [i6J  defendants  may  have 

pi.  17.  s.c.  an  adlion  %  upon  the  cafe,  as  well  as  if  they  had  been  fpecially 

+  Hob.89.  named.    Hob.   Reports,   between  Foxcro?t  and  Lact,    ad- 

Trin.  II  judged.] 

Jac.  adjudged  and  affirmed  in  error.  ■  .  Jenk.  agj.  pi.  52.  S.  C.  accordingly.  S%  C.  cite4 
Codb.  391.  in  pi.  477.  as  adjudged  that  the  adion  would  not  Ue  for  1  reafons  ;  firft^  bccaufe  (thefe) 
was  uncertain  in  the  pei£»*  a4ljf  It  was  uncertain  in  the  thing ;  for  it  might  be  that  tbey  fend  ma* 
thority  to  do  it. 

A.  B.  and  C.  were  fubfcribing  witne/Tes  to  a  willyandthey  proved  the  fame  in  the  prerogatxte  court* 
Jn  difcourfe  of  the  faid  will  the  defendant  faid,  they  nnnoendo  A.  the  plaintiff^  anid  B.  and  C.)  «r 
feme  of  them  forged  tin  willy  and  thoy  are  perjured^  and  Fil  prove  them  fi»  Per  cor.  the  firft  words  as 
only  mcrodu&ive  to  the  zd,  and  the  ad  contain  a  pofitive  charge  of  perjury  againft  them  all ;  and  p^ 
judgment  for  the  plaintilf.    %  Barnard*  Rep.  in  B.  R.  Pafch.  6  Ceo.  s.  Hvghes  v.  Winter* 

So  «hcre  ($.  If  one  fays  to  J.  S.  thy  fin  hath  robbed  me^  and  the  fcn  brings 

Ivtrt^thy  *"  aftion,  he  mt/f  aver  that  J.  S.  had  no  more  fons^  at  odierwife 

fin  hath  he  cannot  maintain  the  adion.     But  if  one  fays  to  a  fon,  thy  fa* 

murdered  my  ^^^^-^  qj  to  a  wifc,  thy  htf/bond  hath  robbed  me^  the  aftion  lies  for 

inlaion  *^^  father  or  hufband  without  fuch  averment  5  for  there  cannot 

brought  by  be  more  fathers  or  hufbands.     Gro.  J.  444,  Mich.  15  Jac.  B*  R« 

l^"-  *^"  **  agreed  per  cur.  in  pi.  21. 

ih^*.  reiiher  iimacJiflo  the  plalntiffi  noi  aa  aTcrment  that  the  defendant  fpokc  the  words  of  tfat  ptun^ 
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J&a,  wovU  fenre  s  f»r  itk  but  1  gencnl  alldmion  of  words  which  unpQfl  no  iante,  mftliMC  ««erriitf( 
that  the  plaintiff  was  the  only  fon  of  his  llither.  But  10  the  cafes  above  of  thy  father^  ftc.  thy  hvS* 
bandy  or  thy  mafter,  it  had  been  foud ;  wherefore,  abfcnie  Lee  Ch.  1.  judgmcat  waa  gmm  Urn  d^ 
defendant.     Cro.  1*635.  pi.  i.  Pafch.  ao  Jac.  B.  R.  Hmrvfy  v.  Chttnbeiiain*  P«lm«  Z%%* 

&,  C.  accordingly  >  but  Uys  if  it  had  been,  thj  fin  IViUiamy  it  bad  been  certain  enough* 

7.  A.  and  B.  difcourfing  of  J.  Symms  and  W.  Sjmms,  A.  faid, 
the  Symm/s  make  half^rovm  piecii^  and  J.  Symms  aid  carry  a  cloakm 
hag  full  of  clippings.  In  an  a£tion  for  tnefe  words  it  was  objefled 
that  hie  did  not  fay,  theft  Symms^Sy  but  ttt  Symm/j ;  and  dhat  a 
cloak-bag  of  clippings  was  uncertain ;  for  it  might  be  clippings 
of  wool,  &c.  or  clippings  of  filver  from  the  goldfmitfa^  who  in 
making  plate  make  clippings ;  neither  is  any  certain  time  fhewn 
when  the  words  were  fpoke ;  and  therefore  adjudged  that  the  ac« 
tion  would  not  lie.  Godb.  391.  pi.  477.  Pafch.  3  Car.  B.  R. 
Synuns's  cafe.  / 

8.  An  a£tion  was  brought  for  faying,  H.  put  a  witnefs  to  for^ 
fwear  hnmfelf  in  fuch  a  caufe.     Tou  or  he  (innuendo  the  plaintiff) 

hired  one  £,  to  forswear  himfelf  It  was  moved  that  the  words  are 
not  aftionable  \  for  though  the  firft  branch,  if  alone,  is  certain 
enough,  yet  whtn  he  goes  on,  and  fays,  you  or  the  plaintiff  hired 
one  B.  to  forfwear  himfelf,  it  becomes  wholly  uncertain  to  whom 
the  words  relate.  It  was  alfo  moved  that  the  adion  lav  not,  un* 
lefs  B.  had  actually  forfwom  himfelf }  but  per  cur.  the  words* 
you  or  he,  &c.  do  not  render  the  former  uncertain  \  for  they  rer 
late  not  to  the  getting,  &c.  but  to  new  matter,  viz.  who  paia  the 
money  \  befides,  if  the  words  were  A.  or  D*  did,  &c.  either  A, 
or  D*  might  bring  an  a£lion,  but  then  there  muft  be  an  averment 
that  neither  of  them  did  it.  It  is  not  neceflfary  to  the  maintain* 
ing  of  this  aAion,  that  B.  did,  in  fa£^,  forfwear  himfelf,  the  in* 
huehdoes  here  ave  not  introductory  of  new  matters  of  fa£^, 
but  only  lesplanatory  of  the  foregoing  words*  Judgment  pro 
quer.  10  Mod,  t^6*  Hill*  12  Aim.  B*  R*  Haif^ba  v.  Thon>- 
torough^ 

(Dt  M     For  what  Words  it  lies,  in  refped  of  the 

Uncertainty  of  the  Thing. 

[i*  tF  one  man  fays  to  another,  thou  hafl  tivo  nuivesy  and  Ivnll 
^^  hang  thecy  or  do  the  bef  I  can  to  hang  thecy  an  a£lion  lies  for 
fhefe  words,  though  it  might  be  that  he  had  2  wires  before  the 
ftatute  which  makes  this  telony,  or  otherwife  it  might  be  that 
one  of  might  have  2  wives,  and  yet  it  is  not  felony 

within  the  ftatute,  as  not  knowing  of  the  iirft  wife's  life ;  yet  be* 
caufe  he  faid  he  would  hang  him  for  it,  and  the  words  were 
fpoken  falfely  and  malicioufly,  it  fiiall  be  interpreted  that  he  in« 
tended  this  to  be  felony  within  the  ftatute  ;  and  the  words  alto* 
gether  import  as  much,  and  fo  found  in  flander.  Mich,  10  Car» 
B.  R.  between  WiLLiiiMs  and  Tedbury  adjudged  per  curiam^ 
9fter  a  verdi£l  for  the  plaintiff,  becaufe  the  words  were  ffoken  in 
4|ry/r,    Intratur  Hill,  p  Car.  Rot.  1160.] 

[z-  In 
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IX%  iStiOni  [for  Wordf.] 

jo.^^f».  ^*         t^«  In'^an'aftion  upoil  the  caft^  if  the  pfaJntiff  declares  that  tt 

5L?V^'^  "^as  a  doftor  of  divinity,  and  parfon  of  B.  and  there  being  a 

a(.c.**i-  '   communication  of  the  plaintiff,  the  defendant  faid  thefe  words  of 

jndgtd  ac-      ^c  plaintiff, "  b^is  yonder  in  the  churchy  and  is  robbing  ibe  church,  (^ 

*^Q^oC.  ^^^^"'^  &  ibidem,  faid  of  the  plaintiff  thefe  other  word*.  Dr.  Sib^ 

417.  pi/ 6.'   tborpe  (innuendo  the  plaintiff )  hath  robbed  the  church  (innuendo  /ir 

s.  c.  a<3-      church  of  ^.  afore/aid,)     After  a  veTdi£l  for  the  plaintiff^  apQn  not 

wrffngW.'     %^^^1  pleaded,  the  plamtiff  ihall  have  judgment,  though  it  was 

^hou  hafi  objected  that  die  word  church  had  a  double  fignificationy  fcilicet,^ 

vdbcd  the      ^hc  church  material^  and  the  church  catholic ;  and  it  i»  ufual  for 

Bttcndo  the    divIncs  to  iay,  that  men  rob  the  church  who  do  not  pay  their  dues 

diureh  oF      to  the  parifh,  or  that  keep  appropriations  in  their  hands  i  and  it 

^0  J"/'^?'  might  be  that  he  intends  tliat  he  keeps  fomc  things,  goods,  or  land 

hadoff"flom  ^^^  appertain  to  the  church*     Yet  the  aftion  lies,  for  the  words 

the  church     cannot  bear  any  fuch  feafe,  inafmuch  as  he  fays  he  is  yonder  in 

jmnuendo     ^^  church,  by  which  it  appears  he  intends  the  material  church  \ 

CI  A.  afore-  ^^^  ^c  ftatute  of  23  H.  8*  jhat .  takes  away  clergy  from  thofe 

fria)  Fenner  tliat  rob  churches,  has  the  fame  words  as  are  here,  without 

r^^*^"      any  defcription  what  church  he  intended*.    Mich*  11  Car.  B.  R, 

thought  die  between  £)&•  Sibthorpe  anp  Robinson  adjudged  per  corian^ 

words  not      this  being  moved  in  arreft  of  judgraeiit,    Intratu^  Trin*  10  Car, 

at^'  Rot.  1398,]  .    . 

ktm,  Yelvertofy,  and  Tanfidd  e  contni  for  they  are  to  be  takdi  accor^fig  to  copRson  pwlance,  aii4 

ia  the  woril  renfe;  and  therefore  (robbing  the  church)  mu(l  m^an  in  a  f'ciaoious  manner,  and  the  in> 
mucndo  fhcws  h?  meant  the  material  cliurch  j  and  the  words  (and  thou  haft  pulled  off  the  lead)  ii  4 
further  addition,  and  AAt  a  ihcwing:  wherein  the  felony  he  intended,  conMed }  atid  therefore  Taofiekl 
iaid  there  was  a  differtncej  where  he  fiid  (for  thou  hJl>)  anljlaiid  thou  hail^  &c.)  and  «4{ud|;ed  fas  tb« 
|iaintitr.     Cro.  J.  J53.  pi,  2».ralch.   5 /ac.  B.  B».  Bcnfiii  v.  Morlcj.  '    . 

^^s!c^^'         [3.  If  A*  fays  of  B.  I  haive  fiund  mtt  B.  m^  f  I  have  fiuni 

'*  *  records  which  he  hath  forgedy  and  he  Jbnll  dearly  pay  for  it ;  I  have 
fiatcbcdihe  forgtter^  an- a<0; ton  lies  foe  ihefe  words,  though  it  docs 
not  appear  that  he  intended  a  record  ;  but  it  may  be  tliat  he  in* 
tended  a  copyhold  record,  or  other  thing  which  is  not  a  true  re* 
cord,  but  only  a  record  in  appellation  j  for  it  fliall  be  intended,  ac-» 
cording  to  the  words,  a  true  record.  Mich,  13  Car.  B.  R.  be- 
tween Garbut  and  Bell  adjudged  per  curiam,  this  being  moved 
in  arreft  of  judgment.] 
15^.^3  C4-    ^f  ^*    ^^ys  thefe  words^  that  perjured   rogue   and  villain 

See  (K.  b)     Potter^  without  more  words  precedent  or  fuhfcquent,  yet  Jo. 

F*  3-  •  •  Potter  fliall  have  an  aftion  for  thefe  words,  alleging  a  commu^ 
nicatlon  of  him  at  the  fpeaking  of  the  words.  Hill.  1 1  Car.  B. 
between  Potter  and  Loveday  adjudged,  this  being  moved  ia 
arreft.     But  a  writ  of  error  was  brought.] 

a^BijJft.  116.  5'  -^^'*'  ^'  ^^'"^  '''^^  Cornwall  ivith  a  blue  coatj  but  no^v  he  hath 
S.  C.  and  by  gotten  much  nuealth  by  trading  irith  piratesy  and  by  cozening  by  tale 
^)^"lt!slt  ^if  P'^^^k^r^h  ^f^d  by  extortion.  Coke  Ch.  J.  faid  that  the  words 
too  general  J  (by  trading  with  pirates)  are.  too  general  5  for  an  honeft  man 
and  the  might  trade  v/ith  a  pirate,  hot  knowing  him  to  be  one,  Godb^ 
r^ced'haf    ^5  2-  P''-  349-  '^•ii^^dx,  12  Jac.  B.  R.  Cfook  V,  Avcriu. 

they  arc  aot  aflionable.     And  judgment  againft  the  plalntiil,  ^ 

6  Tku 
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6^  Tiou  art  a  ^acrUegkui  perfom^  and  toinmituji  facrilegt  every  Lcf^  450.  • 

Jay.    It  was  objeftcd  that  this  fli^l  not  be  intended  of  robbing  ?*^^^  ' 

churchea,  which  19  feloiyr,  but  of  detaining  tithes,  which  by  the  the  deftm. 

civil  and  canon  law  is  facrilege  ;   &  adJQrnatur.     But  afterwards  <***«»  thongli 

the  court  were  of  opinion  for  the  jdefendant.     Sid.  376.  pi.  4.  J^'J^dlt 

Mich,  ao  Car.  2,  B.  R.  Gaudy  v.  Smith.  '  be  fpoke 

and  to  cauie  hiai  to  be  brcwght  in  queflson  lor  bis  life*  a  Keb»  401.  pt«  S.  S.  C«  adjornatur* 

430.  pi.  6^.  adjudged  for  the  defendant. ——* 5i&«  Vfos  guilty  tf/afrHeg^y  ooc  «Aioiuibk.     Ffceoi* 
&tp.  67.  pU  So.  Mkh.  1672.  C.  B.  Lady  Stukdy*!  cafe. 


(£•  b.)      For  what  Words    it   lies,    tvUbout  (Vij    F01.77: 

Averment.  V-nr*-i 

f  I.  T  F  one  man  fays  to  another,  Watertmn  and  thou  d'ldjl  kill  C#o.  J.4af« 
■■'  thy  tnaftet's  cook  (innuendo  7.  S.  fervant  to  J.  D.)  and  thou  ^^^l^^  ^ 
tuaft  never  tried  for  //,  and  I  ivUl  bring  thee  to  trial  for  thy  life*  the  plaintiif. 
An  a£lion  lies  for  thefe  words,  though  there  was  not  any  dii-,  --Bridfiiu 
courfe  before  of  any  man  that  was  killed,  and  without  alleging  ^^i^^  f^ 
that  he  was  his  mailer,  or  that  he  had  any  cook  that  was  kiUed,  the  pUintitf; 


becaufe  it.  is  a  great  flander  to  fay  that  he  killed  his  mailer's 
cook,  though  he  was  not  fbeivn  ivho  was  his  mafle/s  cook ;    for  he  [iadaed  ftt 
intends  thereby  that  he  had  killed,  a  certain  man,  and  it  (hall  be  theplaintUTj 
intended  that  he  had  a  mafter,  and  that  his  matter  had  a  cook,      ^"^^ITf 
and  that  he  was  killed,  tiH  it  be  found  or  (hewn  to  the  contrary  ji^l^tfM 
by  the  defendant,  inafmuch  as  he  by  the  words  has  afRrmed  it.  kiUMr,s.'9 
Pafch.  15  Jac.  B.  R.   between  Coopkr  and  Smith  adjudged.  ^!lJ^^ 
But  Houghton  was  againft  it,  becaufe  he  thought  that  the  in-  "b.  &?f^ 
nuenilo  had  made  it  ill,  becaufe  this  is  innuendo  J.  S.  the  fer-  the  pJaintil^ 
vant  of  J.  D.  where  the  words  were  of  a  cook  5 "  and  he  has  J"  jj^^JJ^ ' 
averred  him  to  be  his  fervant,.  which  is  another  perfon  ; .  as  if  a  Acw  that  • 
man  faid  that  he  killed  J.  S.  and  the  plaintifF  in  the  adion  fays  any  of  s.'«  . 
innuendo  J.  N.  this  deftroys  the  a£lion.     Note,  that  cook  and  flij^^'***' 
fervant  may  itand  inlimul ;  and  fo  the  court  faid.  J  aoy  innu- 

endo  that 
any  was  flain>  it  was  reverfed  in  the  exchequer  chamber.    Cro.  J.  331.  pi.  xo.  Mich*  11  Jac.  B.  R* 
Barons  v.  Ball. 

*  An  a£lion  was  brought  for  facing,  &o«  baji  murdered  A,  tly  late  fervant.  Excaption  was  taken 
that  the  plaintiff  did  not  aver  that  ihc  was  dead  ;  but  curia  contra  j  for  if  ihe  were  not  dead,  or  if  there 
«»ere  no  &ch,  the  fcandal  is  the  greater  3  and  judgment  for  the  plaintiff,  niii.  3  Keb.  624.  Pafch* 
arS  Car.  2.  B.  R.  Green  v.*  Warner. 

[2.  If  a  man  ^fays  to  another,  that  he  has  killed  the  wj^  of  ^hcu  haft  • 
J.  S.  or  one  of  the  fens  off.  S.  or  that  *  he  has  fltde  his  horfe,  ah  fj^^^ 
a£lion  lies,  without  any  averment  that  J.  S.  l»d  any  wife  or  fon,  tot.  cur.  tho 
Or  that. he  had  any  horfe ;  for  this  fhall  be  intended  till  the  con-  words  are  • 
trary  is  (hewn.  Pafch.  15  Jac.  B.  R.  in  Cooper  and  Smith's  ^bic'^rou^ 
Cafe,  agreed  per  curiam.]  averment 

that  he  was 
dead.     Mar.  109.  pK  187.  Trin.  17  C;ur.  C.  B.  Anon. 

*  S.  P.  per  cur.  oblierin  S.  C.  BriUgmaa  60.  Noy.  55.  S.  P.  accordingly  per  cur*  obiter. 

■  ■       See  the  notes  on  pJ.  r. 

[3.  If 


5%^  aftionji  [for  Words.] 

Set  (Z.  a)  [j.  l(  One  Czjt  to  another,  thou  ^afi  lilied  a  many  as  a^ioB 
^ibMvam  ^^  though  he  did  not  defign  any  particultr  nuin ;  for  this  is  a 
great  flander*    Paich.  15  Jac.  B.  R.  ia  Cookk  aud  Smith's 


Thu  poiit    cafe,  ^ritd  per  curiam.] 

fpear  ia  usf  of  the  bookt  citt4  iboye.  And  in  fach  caie  be  »«<^  im«  «ti«r  rl«f  «  imv  u  Ki7«^  ^ 

5r  TwifleaJ.  SU.  53.  Mich.  13  Car.  2.  B.  C  in  pi*  18.— ^nd  fo  if  he  hailaid,  thm  hof  ^lei 
.  U*  for  TwiCiicn  &d,  that  cboiigh  it  had  been  controverted  heretofocc  whether  the  death  ot  a  man 
flight  to  be  averred,  yet  it  it  now  ftttled  clut  it  need  not  be  avcncd  that  the  man  is  dead|   lor  it  fl>A 

W  inttoded,  unkft  it  appeart  by  the  dcciaration  that  be  it  alive.     Sid.  5).  ut  fopra S.  P.  by 

Twifdeoy  and  the  aAion  Cet,  nnlcft  it  appeasa  upon  the  lecoid  that  the  party  ii  alive  \  and  tke  plaintiff 
bad  hit  judgment  notwithftanding  fach  exception  taken.  Vent*  iiy*  Fafch*  33  Car.  x.  B.  K. 
PhilUpa  V.  Kjngibm. 

Sty.  ^^.  £^.  If  a  man  fays  of  J«  S.  he  hath  hilUd  his  eooi^  and  the  fold 

2ttd  8.  P^*  J'  ^'  ^  others  for  hinif  did  give  12  quarts  of  wine  to  Shelden's 
to  have  been  if^»  that  the  fiould  not  certify  her  knowledge  therein,  J.  S.  ihall 
a4^udg^  ac.  j^ave  an  action  without  ayerment  that  he  had  any  cook,  or  that 
Cro.  T.  s  84.  ^^  ^^^'^  Aitiy  inafmuch  as  his  life  does  not  appear  within  the 
yL4.  Mich,  record.    Pafch*  5  Jac.  B.  R.  between  Sir  Thomas  Holt  and 

^;?.'J£i.  '^^^"^'  adjudged-] 

C^*  feema  to  be  S.  C.  and  wat,  H»flruek  bh  ctok  vn  the  head  vhb  a  citaverf  ami  cUa^nd  ha  head, 
the  »Mt  part  Uy  m  the  Mt  fioitldtr^  and  the  other  on  the  other.  Adjudged  not  a^Uonable,  It  noc  beixig 
averred)  unleft  argoaentativdy,  that  the  coolc  was  killed }  per  cur.  Fleming  and  Wiiiiami  ab* 
ftotibot )  for  (lander  ought  to  be  dired,  againft  which  there  may  not  he  any  intendment  j  hot  bcie^ 
aotwitbftanding  fuch  wounding,  tiie  -f  party  may  be  living ;  and  then  it  it  only  a  trefpait* 
-f  <^Bra. 

»  Bttlft.  4^.      fc.  If  one  fays  to  another,  thou  didft  kneel  upon  the  bodv  of  7.  S. 


x!ttbht^*  fi  ^  ^^  *'^  Stfifi  9^  rf  diwrs  parts  of  his  hodyy  wherehj  he 

a.  c  the  an  a£lion  lies,  without  averment  of  the  death  of  J.  S.  inafxnuck 

words  there  as  the  defendant  himfelf  has  faid  he  is  dead.    Mich.  10  ]ac« 

^f!!d>^  B.  R.  between  Ellis  and  Knight  adjudged.] 


Aor/r,  where  one  lay  JUk  in  bis  hed^  and  the  fl^ntifgot  upon  the  bed,  and  witb  hh  knee  did  bnrak  Av 
hkiod^bulkf  sad  thereby  kUled  himm    Adjudged  tor  the  plainciflTper  tot.  cur. 

*r  ^^"s^c  ^^*  ^^  ^^^  **^'  ^  another,  thou  haftpoifaud  Smith  /  and  itjhatt 
Ll-Hob!  6.*  ^?ft  ^^  ^°°'*  **^  -f  w///  hang  thee^  no  aiiion  lies  for  thcfc  words, 
pi. U.S. c.  without  averment  of  the  death  of  Smith.  Pafch.  u  Jac.  bc- 
•djudged  iK  tween  Jacob  and  Miles  adjudged }  the  fame  cafe,  Hoban's 
M?bft  R<^o'ts  8.  and  cafe  351.] 

reverfed  in  the  ezchequer-charober,  becaufe  it  appeared  not  by  the  worda  that  he  poifoned  hua  vrU 
lingly,  nor  that  Smith  was  dead  at  the  time  of  fpealuDg  tlM  •"'^-'^t  Crft,  J.  343.  pi.  9.  Pafch. 

i«  Jac.  S.  C.  adjudged  in  B.  R.  and  that  judgment  reverfed.  RolJ.  Rep.  ^4.  pi.  x.  S.  C» 

but  S.  P.  docs  not  appear.-— ^Jenk.  293.  pi.  40.  S.  C. S.  C.  cited  by  Hobarc  Ch.  T. 

Hob.  268. 

If  one  fays  to  B.  thou  ba^pcifined  ^.  S*  it  is  adionable,  though  J.  S.  be  living;  for  otk  may  be 
poifoned,  atid  yet  not  to  death ;  for  it  may  bieak  out  otherwifc,  a*  hi  \^oil$^  voauting^y  &c»  Per 
Yelvertoo  J.     Ydv.  31,  Mich.  44  &  45  £ljx.  B.  R.  A^g. 

[515] 

5^«  (P*  »)  [7.  If  one  fays  of  another.  Twill  call  him  in  tpiejlion  for  pn/on^ 
(Z.a)p".3.  '"4^  ^^^  ^^^  aunt ;    and  I  make  no  quejlion  but  to  prove  be  hath 

S.  c poifoned  his  aunt^  an  aftion  upon  the  cafe  lies,  without  any  aver* 

C'°-^- 5^-  ment  of  the  death  of  his  aunt  at  the  time  of  the  fpeaking  of  the 
fayt'u  wat  *  words  ;  for  it  fliall  be  intended  that  fhe  is  dead,  till  it  be  fliewa 
obje^edthat  to  the  contrary,  inaCmuch  as  her  life  does  not  appear  ^"ithin  the 
die  aaion     recoxd.    Trin.  39  Eiiz.  B.  between  Web  and  Poor  adjui^ed. 

But 


M0»$  [fi»c  Wordk]  Sf$ 

it  is  faid-  by  Fenner,  that  the  poifontng  without  death  ^yes  <^  >*  >• 
aeaufeofaaionO  ^"1^ 

aoftt  wupoHoMd }  for  otherwife  St  wti  no  offence  j  fed  non  allocatur.— -—Noy.  63.  S.  C.  ^d  {lef 
tot,  «tf.  the  aftion  is  mimfeunable  without  a?emicnt  of  the  death  of  his  aoot ;  btf aufe  one  may  hft 
j>o}fonedf  and  yet  not  die.  So  it  is  not  like  Snagg^s  cafe;  fir  it  is  inpoffible  for  a  man  to  be  mur* 
dend  and  he  not  die...— S«  P.  by  Twildcn  and  Keeling  J«  ftid.  227.  Midk.  16  Car.  2«  B.  H.  ia 

[8.  If  one  fays  to  another,  thou  "ha/r  committed  burglaryy' irf  r  ■^^  ■■  **! 
breaking  his  boufe^  and  Jlealing  his  goods,  no  a^ion  GcS,  becaufe  it  ^^'^^^  ^ 
doea  net  eippiear  uthofe  houfe  and  goods  he  intends.    Trin.  44  Eliz.  Jl^TiTtli 
S.  R.  between  Brown  and  St.  John  adjudged.]  pi.  59.  s.c. 

Cro. 

£.  SS9.  pi.  3.  S.  C.  and  though  it  was  faid  finimentU  the  bovfe  c/one  S»)  yet  that  7s  hot  fsfficleat^ 
aad  fo  betas  iineertadtt  the  tftkon  was  adjinlgcd  »ot  nMiataii*bl«» 

4 

[9.  If  a  man  fays  of  the  gaoler  of  a  county  prifon,  bedo.h  let.  Cro.£.7S}. 
go  prifiners,  and  is  a  partaker  with  them,  and  be  had.  never  a  Jbeet  jj'g^^*  ^ 
on  his  hed  until  he  let  prifomrs  go  out  of  the  gaol  to  Jleed  them,  no  Poie,  s/c* 
a&ion  Hes  for  thefe  words,  vrithout  an  averment  that  he  had  ^^^  ^^  «** 
fome  flieets  upon  his  bed.     Mich.  42,  4^  Eliz.  B.  R.  Hbath's  Jj^t^ttf 

CASE,   adjudged.]  notaverrei 

*  that  they 

ftole  any  flieets  for  hiniy  vrhexefoxe  It  was  adjudged  for  the  defendant*— «-•$•  C.  cited  A;g.  a 
Bulft.  141. 

•  ' 

[10.  If  a  man  fays  of  J.  S.  he  did  murder  Hodge  Norwood^ 
'  (quendam'  Rogerum  iiorwood  innuendo)  the  Hood  was  tracked  to 
his  gate,  and  laid  him  upon  his  henrooft,  an  a£kion  lies  for  tbeie 
words,  though  he  names  him  Hodge  Horwood,  and  though  no 
communication  is  laid  to  have  been  of  him,  and  though  no 
avennent  is  made  of  the  death  of  Hodge  Horwood,  and  though 
he  fays  (quendam  Rogerum  Horwood  innuendo),  which  implies 
in  a  manner  that  he  is  alive ;  for  the  words  ftrongly  imply  that 
he  is  dead.  Pafch.  11  Car.  B.  R.  between  Willet  and 
Sands,  adjudged  per  curiam,  this  being  moved  in  arreft  of 
judgment.] 

11.  He  was  confederate  with  Campian  the  jefuit,  not  a&ionahle  ;  '^^'^^^ 
for  it  is  not  faid  he  knew  him  to  be  a  jefuit,  nor  in  what  manner  wilt  tie  rt^ 
he  was  confederate  with  him.     Cro.  £.  251.  in  pL  17.  cites  it  heU  in  the 
as  ruled  26  Eliz.  Brown  v.  Lifle*  aafonab^ 

the  words  being  too  general.  It  not  being  averred  that  he  kntw  they  vetre  reheh.  Bulft.  109.  cites  it 
as  adjudged. 

1 2.  Thou  art  as  very  a  thief  as  any  is  in  Warwick^gaol,  was  held  S.  C.  cited 
clearly  to  be  actionable,  with  an  averment  that  fuch  a  one  was  jf  ycJJToo* 
there  fot  horfe-flealing,   but  without  fuch  averment  it  would  -*s.cdte4 
not  be  eood,     Cro.  E.  214.  pL  9.  Hill.  33  Eliz.  B.  R.  Lacy  v.  gf  c"'- 
Reynold.  anrs7p! 

adjudged  there;  the  words  being  be  is  at  arrant  a  tbir/as  any  it  in  England,  &c.  but  did  not  aver  that 
tfiere  was  any  thief  in  England^  Fotter  v.  Browm-^i^— -Win.  70.  Hill.  21  Jac.  C  B.  the  S.  C.  and 
Hutton,  Winch,  and  Jones  held  that  there  needed  no  fuch  avermcsr,  and  took  a  difference  where  the 
words  relate  to  a  particular  place,  and  when  to  an  intliq  realm,  and  the  fame  law  when  It  is  tied  to 
one  kind  of  felony;  for  it  is  very  well  known  that  there  are  thieves  in  England,  and  m  every  other 
fealm*  But  ibid.  S9.  Trin.  22  Jac.  C.  B.  the  covrtr  viz.  Hobart,  Hutton,  and  Winch,  arreiled 
Che  judgment  for  want  of  fuch  averoicnt.  — ^  Cro.  J.  637*  pi.  2.  FoAer  ¥•  Biewaing,  $r  C.  aad  held 

that 


'  5 1«  t^iontf  for  V©n3s.] 

that  for  #ant'of  t¥enneilt  tie  words  will  not  miufiMft  an  a Abfl,  anJ  j  udgment  f«r  %e  defeadanl. 
S-  C.  cited  by  tbe  name  of  Walter  v.  Brown^  Cro.  C«4o«  ia  pL  i.  faya  that  ao  ji|d|feKat  «9 

given  for  tbe  plainuBF. 

Cro.E.  3^.  I  J.  J^^r^  wtfx  f/fv^r  a  robbery  coynmtted  within  40  w/fo  afWet-* 
Micii!  *3«  »  li^b^ro^f  but  thou  haifi  tbj  part  in  it  i  adjudged  that  no  aaion 
37£ii<4  will  lie,  without  an  averment  that  there  was  a  robbery  corn-- 
B.  R.  the  |;nitted  within  40  miles,  &€•  for  otherwife  it  is  no  flander. 
fu*d^  at     Cro.  E.  308.  pi.  I  !•  Mich,  35  &  36  Eliz.  B.  R,  Ball  y,  Roane. 

miHafltfi  but  there  ioftead  of  the  word  (robbery)  are  the  words  (d  purfe  cut.) 

14.  Hf  is  a  tnaintainer  of  thieves j  and  heepeth  none  hut  tUeves  im 

his  boufe^  and  I  will  prove  it.     The  juftices  held  the  words  were 

not  a&ionable  \   for  he  does  not  fay  that  he  knew  them  to  be 

thietres  whom  he  maintained.    Cro.  £.  746.  pi.  24.  HiU.  42  £liz« 

B»  R.  Ball  V.  Bridges. 

AdionWiO         I  J.  7hau  art  a  thief ^  andhaf  reibhed  mj  fin*     Per  cur.  this  is 

Sorfi  wit^-  g<><>i  without  aixy  averment  that  he  hath  or  had  a  fon,  becaufe 

out  particQ.  oie  words  (thou  art  a  thief)  are  a£hionable,  by  reafon  of  the  dif- 

lar  averment  crediting  the  party  in  the  audience  of  others,  who  know  not  if  he 

wigejafto    ^*^  *  ^^"  ^^  **°**     ^°y  ^^'  EUwin  V.  Moore. 

tiiU  a  man  tbuf^  trtytor^  or  the  Uke>  thefe  are  maltan  in  ft.     Agreed.    Mar.  s,  in  pi.  3.  Pafch. 
15  Ok,  B.  R.  Anon. 

1 5.  If  ever  man  was  perjured  Wittam  was  ;  but  becaufe  it  was 
not  averred  that  any  man  was  perjured,  ji],^gment  w^s  flayed  by 
Tanfield,  he  only  being  in  court.  And  he  faid  the  reafon  why, 
in  theft  and  perjury,  there  muft  be  an  averment  is,  that  they  are 
fuch  bad  things  in  themfelves  that  they  fliaU  not  be  intended 
without^  it.    Noy  116.  Wittam^s  cafe. 

17.  Thou  has  hoiftertd  [houfed]  thieves^  and  fldm  fpais^  vnd  the 

thieves  and  goods  were  found  in  your  boufe^  and  the  thieves  were  had 

before  fuch  juftices^  and  committed  by  them. to  prifon^  and  tvere  tanged^ 

and  if  the  juJHce  had  not  been  your  friend  it  had  been  'hard  mtb  you. 

It  was  obje^ed  that  becaufe  it  is  not  laid  that  he  knew  a  felony 

was  done,  and  that  thefe  were  felons,  and  the  goods  felonious 

goods,  the  words  were  not  actionable;   for  he  caa  be  in  no 

danger  by  houfing  them  or  their  goods.    But  per  cur.  dearly, 

the  words,  taken  all  togetlier  as  laid  are*  very  fcandalous,  aiid 

alienable,  and  efpecially  the  latter  words;   and  adjudged  for 

the  plaintiff.     Bulfl.  1 09.  Pafch.  9  Jac.  B.  R.  Tabbe  v«  A^tthew. 

nwhaft  18.  Thy  father  is  a  thief  and  hath  fiolen  more  goods  than  I  am 

"mifier^/td'    '^^orth.     Adjudged  per  tot.  cur.  that  the  words  are  aflionable, 

i,ucco\  but    without  any  averment  of  what  the  defendant  was  worth  at  the 

kecaufche     time   of  fpcaking  the  words.     2   Bulfl.    141.  Mich..  1 1    Jac, 

Slrhir  P=^int«r  V.  Warn. 

mjilcT  hnd  tobacco,  the  plaintl^  could  not  have  judgment.    Cited  by  Ruhardibn  Ch.  J.  LItu 
Rep.  ]66.  Mich.  4  Car.  C.  B. 

19.  Of  an  attorney,  he  hath  forged  the  laflwillofj.  S^  It  was 
mo\xd  in  arrcft  of  judgment,  that  it  is  'tiot  alleged  that  the 
will  is  fuppofed  to  be  forged;  but  per  cur.  that  is  necelTarily  im- 
plied;   and  adjudged  actionable.    Hutt.  29.  HUI*  16  Jac.  Car-^ 

diOJiU's  C^fe, 

20.   H€ 


toofif  t^or  Words.]  *  s^? 

16.  J3f  Mir  imBSUJirJiUnf  «r  d/ffioru  hohUn  at,  &c.  but  did  ^^ai*  M- 
hot  MtfT iiiitf  ^  fvo/  iinr  indiBedi  and  for  that  reaibn  judgment  ^dd^tbedt- 
Was  lUjred.    Hob*  219.  pL  290*  Paiclu  16  Jaci  Bland  v.  Ed-  duation 

inuxidai  naught,  for 

wanCofaver^ 
tt>ciit.        tJMUu  iS.  Blaai^tcdl,  S.  C.  a4tt4g«dfortlie4e£ui4aitt« 

^21.  Asfure  as  GoJ  governs  the  world,  and  hing  James  this  iirtg^ 
dom^  fo  Jure  hdfb  J*  S.  committed  treafatj  ti^c,  J;  S.  may  well 
maintain  his  a£lion,  without  averring  that  God  |[Overns  thb 
world,  or  king  James  this  kingdom ;  for  they  aire  things  'apparent^ 
Cited  ptir  TwiAlen  J«  Sid&  53.  in  pi.  18;  sl3  adjudged  in  king 
James's  tii^e. 

22.  My  Tittle  ioy  in  my  honfe  is  A*  D^s  iafiard :  I  wondef'  yoU 
ivilHeep  company^nviih  her.  In  adioh  for  thefe  words  (he  alleged 
that  ihe  loft  divers  good  matches^  but  did  not  aver  that  there  vtai 
any  communicaticn  of  ¥nar)riage  ivith  her,  nor  that  there  nbas  nnjf 
little  icy  there ;  and  for  thefe  defers  jiidgtnent  was  Stz^td.  LitU 
lElep.  166.  Anne  Diftol's  cafe. 

i23.  Tha^  whore^  that  B!s  ivife^  mhrdered  thy  child f  And  would 
have  killed  mcy  I  find  it*     Per  cur.  the  plaintiflF  need  not  iliew 
that  the  child  is  dead,  and  this  is  fufficiently  affirmative.     Litt.^ 
Rep.  310.  Mich.  5  Car.  C.  B.  Browne's  cafe*. 

24.  He  kepi  his  'wife  hafely,  and  Jhrved  her.     Thefe  wotds  of  C».  C. 
themfelves  will  bear  no  a£lion  j    but  if  the  party  of  whom  the  pj^jj^^*"  ** 
words  wetefpoken  were  in  elcdion  to  be  married  tb  any  other,  car.  fl.  R* 
and  by  ipeakirig  of  thefe  Words  is  hindered,  there  Avith  luch  an  Wkks  ▼. 
averment  they  will  bear  ah  ailion.     Agtecd  per  cUn    Mar.  2.  fe^,**^'*^* 
Pafch.  15  Can  B.  R.  in  pi.  3.  Anon*  s.  c.  and 

the  wordf 
«e,  bt  is  £  ^srkhii  feilem,  &c,  t^i  wfiJ  himfilf  vt^iatly  t$  hh  firmer  ^\fey  and  ienUi  her  nectj^ 
J»\tty  &t.  and  allcfted  that  fitch  i  woman  refbled  to  marry  him  by  reafon  of  thofe  words.  And  ad- 
judged for  the  pUintiff,  and  that  judgment  affirmed  an  the  exchequer-chamber  j  but  agreed  that  the 
words,  without  fuch  drcumftanccs,  will  not  maintain  tn  aftion.  ■  So  where  the  words  wertf, 
yom  art  s  where,  and  a  ptrjund  Hvh^iy  ani  lajr^  tofs  of  matriage,  ihe  mu#fet  forth  particularly  with 
yihom  ihe  loft  iK.-^.^ia  Mqd.  597.  Mich.  13  W.  3.  Wethereli  v.  Clerkfon.— a  Lutw.  129 5* 
S.  C.  the  Words  there  are,  you  are  a  whore,  and  a  firfiovn  jadt*  And  judgment  aneftid  for  the  iame 
ttiSbei* 

Words  fpoka  of  a  foitor  to  a  wonin  were,  vthat  d9  you  meaa  tb  ^Httrtftn  htm  t  fir  bt  vrns  a  very 
harjb  man  to  hu  firmer  wifit  ^"d  *tvoii/d  not  alhw  her  netegarhs,  and  is  of  fmaU  t/tate^  by  which  the 
lieme  refufed  him.     Adjudged  adtionable.     Litt.  Rep.  193.  Arg.  cites  Shepherd*s  eafe. 

One  faid  of  a  maid,  Jhe  is  a  man,  and  not  a  ^tfman.  She  laid  fpecial  damages.  AQlon  lies. 
Cert.  5$.  Aig.  cites  Mich.  S65S.  Pye  ▼•  Willis* 

She  it  a  hurftrn  hd/ltd  fueaHf  and  tor  guts  hakg  dtfvn  to  her  gartwrs.     Adjudged  aAioAable,  e  como-    ' 
niunication  of  marriage  being  alleged.    Litt.  Rep.  193.  ^ited  by  Harvey  as  a  cafe  remcmbertd  by 
him. 

25.  The  count  was  of  a  communicatioii  between  J«  Si  and  the 
defendant  of  the  laft  will  of  K*  deceafed,  and  that  defendant  faid 
of  the  plaintifFi  he  hath  forged  lis  uncle  Row's  wilL  Exception 
was  taken  that  it  was  not  averred  that  R«  was  dead  at  the  time 
of  the  words }  fed  non  allocatur  1  it  being  faid  that  there  was  a 
difcourfe  of  the  will  of  R.  deceafed,  and  there  (deceafed)  goes  to  the 
defcription  of  his  perfon,  and  exprefTeth  that  he  was  then  deadi 
Befides  the  words  imply  it ;  for  if  he  were  not  dead,  he  could 
not  forge  his  will.  Venti  I49«  Mich.  23  Car.  Bi  R.  Dorrel  v« 
Jay*  • 

Vol.  1.  Q^q  S&  Cafe 
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76.  Cafe  for  faying  of  the  plaintiff'  to  her  mother,  jour  da^ghtef 
(innuendo  the  plaintiff)  //  a  hrcAen-factd  wiore,  and  ieferves  to  ht 
hanged^  but  did  not  avef  that  the  mother  bad  not  any  daughter 
befides  herfelf}  but  the  court  held  it  well  enough,  the  declara- 
tion being  that  the  defendant  habens  colkquium  of  the  fUdntiff  ^A. 
fpeak  the  words,  which  makes  it  certain  enough.  And  judg-« 
ment  for  the  plaintiff.  Sty.  150.  Mich.  Z4  Car.  B.  Jl.  Ralph 
V.  Davye. 

17.  /  have  an  honej}  man  in  Langattocl,  who  nuill  prove  that 
Williams  (the  phintiff)  faid  he  had  killed  a  man  in  Ireland^  and 
buried  him  in  the  fands :  and  the  plaintiff  averred  that  he  never 
did  fay  fo.  It  was  moved  in  arreft  of  judgment  becaufe  he  did 
not  aver  that  he  did  not  kill  a  man  in  Ireland^  nor  that  there  was 
not  a  man  in  Langattock  who  could  prove  that  the  plaintiff  fald 
fo ;  but  adjudged  that  if  the  words  had  been  laid  as  fpokeh  from 
the  report  of  another,  then  it  muft  be  averred  that  the  other  did 
not  fo  report ;  but  here  the  defendant  undertakes  to  prove  it 
himfelf  by  a  man  he  had  in  Langattock,  3  Lev,  171.  Trim 
36  Car.  2.  C.'B.  Williams  v.  Lewis. 

28.  Cafe  by  a  butcher j  and  declares  of  a  colloquium  of  the 
plaintiff,  and  of  a  quarter-part  of  a  cow  which  he  had  to  fell, 
and  that  the  defendant  faid,  that  the  cow.  of  which  the  quarter  was 
part  died  of  calving^  per  quod  he  loft  his  cuftomers  ;  and  judg- 
ment for  the  plaintiff.  It  was  affigned  for  error  that  there 
wanted  an  averment  that  the  cow  was  dead.  Per  cur.  the  aU 
leging  Icfs  of  cujlomers  is  too  general ;  but  had  it  been  laid  that  he 
cxpofcd  a  quarter  of  a  cow  to  fale,  and  by  reafon  of  thofe  words 
lof  the/ale^  it  would  have  been  aftionable  j  but  as  it  is  now  laid, 
it  is  not,  and  therefore  judgment  was  reverfed.  Comb.  161. 
Mich,   I  W.  &  M.  in  B.  R.  Rice  v.  Pidgeon. 

29.  He  is  a  rogue f  and  robbed  the  Hockley  butcher  :  it  was  ob- 
jedled  thii  it  did  not  appear  that  there  was  a  Hockley  butcher  % 
to  which  Holt  Ch.  J.  anfWered  that  then  the  fault  is  the  greater, 
it  is  a  double  crime  5  and  judgment  for  the  plaintiff*  nifi.  Comb. 
247.  Pafch.  6  W.  &  M.  in  B.  R.  Smith  v.  WUliams. 

■ 

(F.  b)     For  what;  Words  it  -lies,  in  Relpedl  of  tbc 
Unccrtaitity  of  the  Things  nvitbotit  an  Averment. 

[1.  I F  a  man  fays  to  J.  S.  thou  ufefl  me  now  as  thy  wfe  did  when 
*  Jbe  did  Jleal  my  cufbton^  no  aftion  lies  for  J.  S.  and  hb 
wife  for  the  linnder  to  the  wife,  without  an  averment  \  for  it  is 
not  diredtly  itiid  that  the  wife  had  ftole  his  cufhion.  Mich. 
10  Jac.  B.  R.  between  Ratcliff  and  Michel  adjudged  c 
C4)ntra  (fcilicet,  thnt  the  action  lies  5)  but  this  was  reverf<5  per 
curiam,  in  a  writ  of  error  in  the  exchequer  chamber,  for.  the 
fame  caufe.] 

»39« 


Cro.  J  %%\t 
pi.  1 1.  S.C. 

zhju  Art  at 

bad  as  thj 

iv'tfe  tvien 

{krfloU  my 

(ujhton, 

judgment 

WAJ  n*verfcd 

in  the  cx- 

tli^'quer 

clian-b-r,  it  not  being  averred  that  any  felony  was  committed ;  and  then  it  if  no  flander. 

pi.  331,  Mich.  11  Jac.  lays  that  judiiincnt  upon  thcfe  words  was  reverfed  in  the  exchequer 

b*'«aulc  thry  were  &oC  adtiojiiblc  '^    ^  '  '" "*"  '*""    '''*    •-•  t»       ^ 

»  pi.  J47«  •     . 
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.  t^*  H  a  man  fays  of  J.  S.  having  a  difcourle  of  his  Stoforct  in  ^y  *'!• 
(^ancery^  if  At  wlljtifiify  bis  sa^^ustr  in  chanary  to  he  true,  I  nuill  \^^^^' 
prove  Urn  perjured,  an  a^ion  lies^  without  any  averment  that  he  Frier  ▼.  Ca- 
juftified  his  anfwcr  to  be  true;    for  this  (hall  be  intended,  and  ^y  S.  c* 
the  flander  is  apparent*    Mich.  3  Car..  B«  R.  between  Frier  A„ajoii^ 
AND  CoRfiOLT  adjudged  per  curiam,  the  which  intratur  Hill,  held  the  ac« 
2  Car.  Rot.     But  there  the  plaintiff  Ihewed  how  he  juftified  his  ^2jJi^'^'*;j 
anfwer,  in  a  fecond  anfwer  in  chancery ;  but  this  was  before  the  joubced,  be« 
fpeaking  of  the  words^  which  #as  not  fufficientj  and  fo  taken  as  caufe  the 
no  averment.]  ,  ™^V»? 

-*  f  coatradt^« 

twjr.    AAnwards  it  was  doubted,  becanfr  not  tenmH  that  ht  Jiad  jttfti£ed  hia  infvir  after  the  wanb 
^dcc.    Jttdf  incntibr  the  plaintifi*. 

f  34  In  an  aftion  upon  the  cafe  by  A.  againft  B;  if  the  plaintiff  See  (F.  a) 
declares  that  one  J.  S.  preferred  a  bill  in  chancery  againft  him,  !!lJc^^'c,* 
ihewing  the  cStfk  of  the  bill,  to  which  he  made  a  true  anfwer  321.  pu  3! 
upon  his  path,  according  to  the  couife  of  the  court,  and  that  |''  Richard 
after  he  himfclf,  and  orte  C.  difcourfed  infimul,  and  then  came  ^°f^  3*  c. 
into  the  fame  place  the  faid  B4  and  one  D.  whereupon  the  plains  adjudged  ic. 
tiff /aid  to  C,  I  *  will  not  talk  any  more  with  you  now,  your  two  af"  jo'dingly. 
JUavit'tnen  are  come ;    whereupon  B.  the  defendant  faid  of  the  plains      L  5  ^9  J 
tiff,  A.  need  not  fay  fo  ;  for  he  was  ahfolutely  fo¥fworn  in  his  anfwer 
to  J,  Stile/ s  bill,  innuendo  the  faid  bill  and  anfwen  ^  Though  there 
was  not  any  difcourfe  of  the  plaintiff  before,  yet  the  aftion  lies  5 
for  it  fliall  oe  intended  this  bill  in  chancery,  it  it  be  not  ftiewn  of 
the  other  part  that  there  was  another  bill  In  any  other  court 
preferred  by  the  faid  J.  S*    Mich.  9  Can  B^'A-  between  Sir 
Richard  Strode  and  Strode   Allen  adjudged,  this  being 
moved  in  arreft  of  judgment.] 

4i  The  defendant  faid  to  J.  B.  fon  of  the  plaintiff,  in  the  pre-- 
fence  of  divers,  thou  (prxfat*  J.  B.  innuendo)  and  thy  father  (in- 
nuendo the  plaintiff)  were  both  perjured,  and  I  (innuendd  the.  de- 
fendant) lOill  prove  you  both  perjured.  It  was  moved  in  arreft  of 
judgment,  that  it  was  not  averred  that  y,  B.  was  the  fon  of  the 
plaintiff  But  it  wad  held  well  enough,  for  that  it  was  alleged 
that  the  words  were  fpoken  to  J.  B.  his  fon.  And  it  was  adjudged 
for  the  plaintiff;  Cro.  E*  Mich,  36,  37  Eliz.  B.  R.  Brent  v. 
Ingram. 

5.  /  never  came  hom^  and  poxed  my  wife ;  aftct  vcrdift  judg- 
ment was  artefted  ;  for  per  tot.  cur.  the  words  are  too  looic  to 
bear  an  a£^ion.  8  Mod«  apo.  Ttin.  16  Gco^  1715.  C.  B.  Clarke 
V;  Dien 

(G.  b)     IFor  what  Words  it  lies,  lii  Refpe£l  of  the 

Uncertainty  of  the  Things  with  aa  Averment.         ^^^'^1/ 

[l.  T  F  a  man  fays  to  a  feme  covert,  thmt  bold  CoUMne,  baftard^  %^^  ^^g^  ^^ 
^  bearing  whore,  thou  didA  throw  thy  bafiord  into  the  dock  at  6.  s.  G.  ad^ 
WlUtechafpel,9no  aftion  lies  for  thefc  Words,  with  an  averment  3»^»^  ^ 
that  before  die  fpealdng  hereof  an  infaal  was  found  dead  in  the  ^tur.^ 


519  Mong  [for  Wcrd&l 

ip.  O  t1«     deck  of  J.  8.  at  WbiHehi^^s   for  it  doet  not  appear  that  lie 
,1.  s^  €•     Intended  this  infant*    Hill.  lo  C».  B.  R.  between  Collobink 
AKD  HX8  vsFBi  pktntifii  ▼•  ViMOi^  adjudged,  this  being  moted 
!xi  alreft  of  judsment] 

[2.  In  an  aSion  upon  the  cafe,  if  the  plaintiff  declares  that 
whereas  there  was  a  difcourfe  of  the  plaintiff  touching  a  fuit  in 
chancery^  In  which  the  now  plaintiff  was  defendant  and  }.  S^ 
plaintiff)  and  that  Carlton  and  PAimete  examined  in  the  faid 
fait,  the  defendant  faid  thefe  words  of  the  plaintiff,  Ae  baib 
fuborned  Carlton  and  Pett  to  Jorfwear  tbemfelves ;  and  I  mil  have 
thefn  in  the Jlar^bamber  for  it,  and  mJti  them  tojpend  loo  A  yet  no 
aAion  lies  upon  this  declaration,  becaufe  it  is  net  anerred  that 
Carlton  and  Pett  were  examined  upon  their  oath  in  the  faaA 
caufe,  nor  whether  they  nvere  examined  upon  an)r  matter  then  in 
iffue  between  them.  Mich.  1 1  Car«  B.  R.  betweoi  Bou.  and 
Knowies  per  curiam,  in  arred  of  judgment,  (laid.  J 
(R.  b)  pi.  [^.  In  an  a£^ion  u^n  the  cafe,  if  the  plaintiff  declares  that 
^  ^*  *  the  defendant  was  pbintiff  in  an  aflion  brought  againft  S.  in  die 
court  of  Bathe  in  the  Gttild^Hall  xhtrt^  and  that  the  defendant  there 
pleaded  to  iffue,  and  it  was  there  tried,  and  the  plaintiff  at  the 
trial  of  the  faid  plea  was  produced  as  a  witneis  on  the  part  of 
the  faid  S.  and  he  there,  in  the  faid  court,  before  die  judges 
and  jurors  for  the  trial  thereof  impanelled  and  fwom  in  due 
form  of  law  fbeing  examined  upon  oath)  did  depofe  the  truth, 
according  to  his  knowledge  of  and  concerning  the  faid  zdtie  ;  yet 
r  C20  1  ^^  defendant  having  a  communication  with  A.  S.  concetnmg 
the  faid  plea  and  trial,  faid  thefe  words  of  the  plaintiff,  jour 
trotber  Dektnwr  took  a  falfe  oath  (imiuendo  the  faid  oath)  agmfi 
$ne  ;  I  Vfould  not  have  taken  fuch  an  oath  for  all  the  nuorld.  Tlus 
is  not  a  good  averment  to  make  the  words  actionable,  becaufe  it 
is  not  averred  that  the  iffue  nvas  joined^  nor  that  there  was  anj 
trial ;  but  only  he  fays  that  at  the  trial  he  was  fwom,  &c.  which 
is  not  fufficient.  liill.  i  z  Car.  B.  R.  between  Deulmor  akd 
HesKins  adjudged  for  this  caufe  among  ottters,  that  the  a&ioft 
does  not  lie.    Trin.  1 1  Car.  Rot.  900.] 

4.  Tou  have  done  as  ill,  and  ivoife,  and  it  nvill  cofi  jou  as  much 
to  be  quit  as  it  cojl  him,  (meaning  one  R.  S.  who  had  been  oT- 
tainted  rf  felony.)  Gawdy  thctught  it  not  actionable,  the  words 
being  uncertain ;  but  the  other  juftices  doubted,  &  adjomatur. 
Cro.  E.  31.  pi.  6.  Trin.  %6  EUz.  B.  R.  Smith's  cafe. 

5.  Thou  art  a  poekj  rafcal,  (innuendo  the  French  pox  J  and  an 
averment  th^t  in  common  intendment  the  words  are  k>  under^ 
flood,  held  not  aftionafile ;  othcrwife  if  the  avertnent  had  been 
of  fuch  intendmem  in  a  particular  place,  as  Welch  words,  and 
healer  of  feloas  in  the  weft  country i  Judgment  ftayed.  2  Show« 
285.  pi.  280.  Pafch.  35  Car.  2.  B.  R.  Jackfon  v.  Hall* 
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(H.  b)  Where  the  Words  are  uncertain  of  wham 
they  were  fpoke.  What  Ihall  be  a  good  Averment ^ 
that  they  were^okc  ofbtm^ 

[r.  XTirHERE  the  mjwds  in  themfelvts are  tertem^  fi  tba^ it  may  ^/'^Jg; 

^^    U  intended  tbat  the  fpeaker ^intended  a  perfin  certain^  nwoT.  ' 

there  they  nuy  be  made  a£iionabIe  by  an  ayermeDt.    A^idu  Wifeman, 

3  Jac  B.  R.  in  Wi«bmaii's  case,  by  Tanficld.]  |;  J;  * 

TinfieMi  tot  «hae  the  voids  ioipart  In  thmnlelict  appttctt  nacertaiaty*  k  is  ^jEhcrwile. 

fa.  If  one  man  faya  to  anotheri  mj  majler  Mr.  Browq  hafb  See  (C.  b) 
rMed  me  efall  my  geod/^  Brown  may  have  an  a£lion  againft  him,  ^\\^^  '^^^^ 
averring  that  he  faid  the  words  of  him,  without  averring  that  he  ihaic 
wa4  his  matter  $  for  the  averment  that  he  faid  them  of  him  im-  *  "^^  ^ 
plies  as  much*  (and  peradventure  *  it  ihall  not  be  intended  that  ^*  ^'J^ 
there  are  more  Browns.)  Mich.  15  Jac.  B.  R,  between  Brqwi^b  rotrmaf* 
4MD  Lane,  adjudged,  diis  being  moved  in  aireft  of  judgment,]    ttrEufihi 

the  pUaciff)  fand  it  feeau  it  ms  hit  cMMaa  luune]  U  s  ropu^  m  mMf  mud  ^fnfir  rfUitdi,  But 
bccauft  ft  dU  Bot  ex^reCdy  appear  that  the  perfon  to  wlmn  die  wordi  wrefe  ^'Oke  wai  fcnraat  la  tiie 
plaintiff  «c  the  tinof  of  fpeakji:^  tttem,  judgment  was  ilayed  bj  the  cotut-  Biownl.  10  HUl.  la  Jac. 
Jotham^.  Bail. 

Mf  wutjter  vfM  flvr  tmttMt  f  ftkt  wj  IMagfhm  af,  hu  Jmt  hk  mm  Jtairtvn  t§  MB  m.  Per  toC* 
car*  tlie  declaration  is  nacertaan;  for  the  words  (mr  laaAer)  copipreheadt  a  geaerality,  and  doih  not 
icfer  to  any  pcrfon  certain,  and  therefore  it  cannot  be  Inteaded  the  defendant  meant  to  tax  die  plaintiff 
jnore  than  any  other  peribn,  and  dterefoie  the  count  fhould  luve  laid  innuendo  ptt  plaintiff,  or  evened 
tliat  tlie  defendant  waa  hia  ftrvant  at  the  time,  fo  tbat  it  ndght  appear  to  the  court  espiefdy  that  the 
pliiadff  was  intended; .  and  it  may  be  he  had  at  that  dme  more  maflers.  Mo«  63*  pA»  174.  Trix^ 
^  £lis.  Bray  t.  Aadrewt.  Pal*  66.  pi.  a^.  $•  C*  ia  totidem  yerbit* 

[3.  If  a  man  fays  to  J.  S.  go  tell  thy  landhrd  Heniy  he  is  a  \[  521  3 
thief,  for  U  fole  John  Diee^s  purfe^   an  aftion  lies  for  Hfndy  ^  c.  cited 
againit  him«  averring  that  the  words  were  fpoke  of  him  to  the  ridMj!'  % 
faid  J.  S.  f  M^ithout  averring  that  he  is  landlord  to  J.  S.     For  BoM.  Sa.  ai 
he  is  certainly  enough  defcribed  by  the  wojrd  landlordf  and  he  "^Hs*** 
avers  that  they  were  fpoken  of  him,    Mich*  10  Car,  B.  R.  be-  §^,  ^ited 
twccn  Heady  and  adjudged.]  byRoD,who 

•^  J     o      J  faid  that  d»e 

declaration  was  laid  only  with  pk  innuendo  of  the  plaindff,  tbe9  landlord,  frc.  and  adjudged  ^ood  { 
|>ut  that  ia  another  cafe  wbeie  one  (aid,  yemr  landlord  {-wthppt  afunutme)  it  0  tbUfi  in  fo^b  aa  ia- 
aoendo  it  waa,  after  treat  debate,  (die  court  being  at  arft  divided  in  opinion)  adjudged  naught)  hot 
there  if  the  plaintiff  nad  averred  tbat  he,  to  whom  the  wordi  were  (poke,  .t^  m  ^ther  Uadiord,  |t  h^ 
been  good.    Alien  %%•  Mich.  23  Car.  B.  R. 

("4,  If  a  man  fays  to  A.  thy  hufband  and  his  tnafter  hen^  Jhlen  »  BuMI.  Sr. 
my  nvood,  the  mafter  ihall  not  haye  an  adion»  averring  only  that  stunp^s.C. 
lie  faid  the  words  of  him,  without  an  averment  that  be  was  the  and  per  tot.* 
mafter  of  the  hufband  of  A.  Trin.  11  Jac.  B.  R.  between  ^•**1** 
LiFOBD  AND  Stamp,  per  curiam,]  wh<%^ 

certaiBt  and  lb  aot  good|  aad  adjudged  againft  the  plaintiff— >(y.  a]  pi.  47  It  48.  S.  C  bat  S,  P« 
does  aot  appear. 

[5.  If  a  man  fays,  ^here  is  this  taker,  he  hath  perjured  himje^  l*"^'-^** 
ffff0  J.  S.  who  is  ^  baker  may  have  an  aftion  againft  bim^  aver*  f*  c'  aT^ 

Q^%  }  ring       '    * 
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jodgcd  per  y!ng  only  that  he  fVid  the  words  of  him,  naming  himfttf  Baker  h\ 
the  pUintiff:  ^^^  declaration,  though  he  docs  not  allege  that  there  was  any  diCt 
i— Roll.  '  courfe  of  him  before  j  for  hi«  perf<m  is  fufficiently  defcribed«  Trin^ 

Rep.  217.      ,  3  jac,  B.  R.  Scores  cafi,'] 
pi.  3^ 

Scory,  alias  Scorier,  Baker's  cafe,  &.  C.  and  Coke  Ch.  J.  and  Do(kridge  held  the  dechnitioB  good^ 
by  alleging  the  words  fpoke  of  the  plaintiflF;  and  Coke  held  diat  if  a  peribn  ihould  fay  of  him,  noberk 
iti  this  thitfjufiUtt  or  of  a  counfellor,  vjh*rt  is  this  eoufijellor^  Arc.  it  woald  be  fQfRd^t*  And  Dode- 
ridge  faid  that  the  tl»ordt  your  Utbtr-m-la^  u  ferjmrtd,  (inaucodo  fuch  a  one)  has  been  adjndfe^ 
t6ionable ;  for  the  pcrfon  is  described. 

That  murdtrovs  knave  Stroftgbton  lay  m  toatt  io  murder  mi»  One  Tho.  Stronghtoa  brought  »E&on 
thereupon,  ^nd  faid  the  words  were  fpoke  of  him.  After  Terdid  it  was  moved  in  arreft,'  that  die 
words  were  uncertain,  and  therefore  not  adionable ;  but  after  di? ers  motions  it  was  ^Ijudged  for  the 
plaintiif.  Cro.  J.  loS.  Hill.  3  Jac  B.  R.  cited  by  Tanfield  J.  as  a  pJe  wherein  himfelf  had  beei| 
of  cooa&l* 

Cro.  J.  107.  [6,  If  a  man  fays,  piy  hrother  is  perjureiy  J.  S.  the  brother  of 
•djodg^'  ^  ^^"^  *^**  fpoke  the  words,  fliall  have  an  adion  againft  him,  avorn 
totcHr.  that  ring  that  ne  fpoke  the  words  of  him  being  his  natural  brother, 
the  aaion  without  any  arermcnt  that  he  had  not  more  brothers ;  for  it  may 
**■'•       be  well  intended  that  they  were  fpoken  of  a  perfon  certain.'  Mich. 

3  Jac.  B,  R.  between  Wifman  and  WyimMn,  afljudged,  this  being 

moved  in  arreft  of  judgment.]    . 
•  C'^'  J-  [7,  If  a  man  fays  of  J.  S.  hif  &€•  and  after  J.  S.  brings  aq 

8^  c.  'the^'  adion  for  thefe  words,  and  the  declaration  is  that  the  defendant 
court  n/t  firft  dixit  di  qturenU  hi^  &c.  this  is  fufhcient,  without  alleging  that 
Mu^n  ^^''^  ^**  *"y  difcourfe  of  him  before,  Pafch.  1 1  Jac.  B.  bc^ 
"View  of  pre-  tween  Jacob  and  Sterling,  per  curiam*  Mich.  21  Jac.  B.  R. 
cedents,  and  between  *  Smith  AND  Ward,  adjiidged }  and  fo  the  fame  term 
^^*°'  it  was  there  adjudged  between  Furnfal  and  Cotterel,  aftc^: 
was  a  com-    verdi&  for  the  plaintiff^ 

BKiD  courfe 

fo  10  declare,  when  it  is  alleged  that  he  faid  de  prirfato  the  plalntiflT  hiec  terba,  it  \%  neeelTary  to  hs 
intended  of  the  faid  plaintifT,  and  the  finding  hit  fpeaking  the  words  of  the  plaintiff  helps  thi  caie  j 
wherefore  it  was  adjudged  for  the  pUintifF.  Ibid,  fays  a  precedent  was  fhewn,  where  the  S.  P. 

was  adjudged  accordingly,  and  afiirmed  in  error.     Hill*  18  Jac.  B.  R.  Saunders  ▼•  Woolfick. 

Bt  (innuendo  the  plaintiff)  U  nm  mtvrthy^  ^r.  Exception  was  taken  ^at  the  (he)  may  be  fpokcQ 
of  any  other,  and  the  innuendo  wAU  not  help  it  \  but  per  tot.  cur.  hie  U  iUe  make  a  deinonftratioii 
what  perfon  he  intended,  and  it  is  alfo  alleged  that  he  fpoke  de  (]uerente  thofe  words ;  and  adjudged 
for  the  plaintiff.  Cro.  E.  861.  pi.  34.  Mich.  43  &  44  Elif.  C.  B.  Taylor  v.  How.^-.-S.  P. 
ht  (innuendo  the  pUintiff)  Ji^ie  a  xv$t%  ^(*  Win.  loi.  Mkh.  aa  Jac.  C.  B.  Crompton  t.  Phiipot. 
Raym.  86.  Mich.  1 5  Car.  a.  Are.  fays  that  in  ancient  time  it  was  the  conftant  courfe  ia 
declarations  to  lay  t  colloquium  f  of  the  plaintiff,  and  it  was  a  grand  doubt  if  it  was  good  without  it, 
until  Cro*  J.  673.  Smith  and  Ward^s  cafe,  and  there  refoWed  that  (de  querente)  fuppliet  the  collo- 
quium.  Sid.  5».  pi.  18.  Mich.  13  Car.  i.  B.  R.  Dacy  v.  Clinch,  ht  (innuendo  the  plaln^ 

tiff)  \t  M  tpttcbf  &c.  The  court  faid  it  was.  good  enough  ;  for  the  declaration  being  (de  querents)  it 
ihaU  be  intended  to  be  |Dol(e  of  the  fame  plaintiff,  efpcclaUy  after  verbid,  and  ^ited  Cro.  J.  231^ 
Gyer  v.  Ormfted^  and  aUo  the  cafe  of  Smith  v.  Ward.  ■  Sey  Beamuod  v.  HaAii^s*    '        •      • 

tcsn] 

An.  32.  [8,  If  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that  th^ 

DawfeV'  defendant  faid  cuidam  Mar*  P.  matri  querentis,  your  fin  is  a  thUefi 
s.  c.  it  wit  the  plaintiff  ihall  have  an  a£lion,  without  [alledng]  any  com<^^ 
^y«^*^*  muniqation  of  the  plaintiff,  %  or  averment  that  he  faid  Mar*  P, 
arenotiiaid  ^*^  ^^^  anymore  fons ;  for  this  is  a  fufhcient  averment  that 
Co  be  fpoke  he  was  the  fon  of  (he;  faid  Mar*  P.  and  there  (hall  not  be  in- 
tiff^LT^*^"'  ♦^"dcd  a //i/ra/;/j?  g/'^4f/.  Mich,  23  Car,  B,  R.  adjudged,  after 
ly  In  the**"'  ^  vcrdift  for  the  pkiintiff.     Intratur  Trin.  23  Car.  Rot.  1052.3 

Innuendo,  which  cannot  fuiBciently  afcertain  tiie  ^cdsratwA  j  bvt  a^jud^  for  (be  pUiniiff.  ■»  ■  ■* 
Sty.  46*  S.  C.  adjudged  for  tl^  pklntiff. 


0ftlOQ0  [for  Words.]  5*4 

There  being  >  c^floqomia  betwixt  the  father  of  the  plainUflf  and  the  defendant,  he  faid  that  Ti^ttr 
did  fieal  the  tMn  of  J.  S»  and  thy  fm  ivas  conjenting  to  it,  without  averring  thjit  the  father  had  no 
tnore  ions  than  the  plaintiff;  and  therefore  adjudged  per  tot.  cur»  for  the  plaintiff.  3  fiuift*  249* 
Alich.  14  Jac.  Lewkcner  t.  Godnam. 

\  Original  is  (one;)  but  it  feema  it  fhould  be  (or.) 

fp.  If  SI  man  fays^  th  Boxes  are  traytorsy  they  have  clipped 
numey^  and  it  is  no  matter  if  they  be  robbed  s  for  they  can  get  it  again 
with  clippings'  and  who  Jhould  do  it  but  Edward  Boxe  i  no  adhon 
lies  for  John  Boxe  and  Edward  Boxe  for  thefe  words,  with  an  ' 
averment  that  the  words  were  fpoke  of  them  ;  for  without  a  ccm* 
tmmication  precedent  it  cannot  appear  that  he  intended  them  \  for 
there  may  be  feveral  Boxes  befidcs  them,  and  the  laft  words  arc 
only  by  way  of  interrogation*     Pafch.  44  Eliz.  B.  R.  adjudged,] 

[10.  If  a  man  fays,  he  that  goeth  before  there  is  perjured y  and  Infmec^fn 

thereupon  J.  S,  brings  an  aftion  upon  the  cafe,  alleging  that  ^^'"^^^ 

there  was  a  difcourfe  of  the  plaintiff  between  the  defendant  andone  common  * 

J.  N,  and  thereupon  the  defendant  faid  thefe  words;   and  does  cation  of  * 

pot  allege  that  he  faid  thefe  words  of  the  plaintiff,  ilbr  avers  that  jJJ.*^J['jJ, 

the  plaintiff  was  then  going  before.    Mich.  8  Car.  B.  R.  between  aaion»  and 

AisH  AND  Gerish,  per  curiam,  this  being  moved  in  arreft  of  r  -'^'  "i 
$  judgment,  and  the  poftea  ftaycd  accordingly;    and  after  the    S^^  8'* 

fame  term  judgment  was  given  againfl  the  plaintiff!.]  J~  7^^  j 

\JBut  ir  the  faid  cafe,  f  the  plaintiff  declares  quod  defendens  coU  fiaiimaktthi 

Joquium  habens  cum  y>  N.  de  (if  concernente  querentem  adtutic  £5*  drtamtyi  at 

ibidem  prafentem   t?"  ante  prafatum  J.  N,  folum  ad  tunc  euntem^  ^^^^  *J[^ 

Anglice,  going  before  the  faid  J.  N,  [he]  then  only  [going-  before  in'g  along  the 

him']  faid  thefe  wordi  of  tlie  plaintiff,  he  (innuendo  the  plaintiff)  ft««t,  and 

that  goeth  before  thee  (pradiHum  J.  N.  innuendo)  is  perjured;    the  ^^^'f^J^^^ 

a£lion  lies  \]pon  this  declaration,  becaufe  it  is  allegCd  that  there  go.  j  a  thief ^ 

was  a  difcourfe  of  the  plaintiff,  and   that  he  only  was  going  or  be  ha 

^fore  J.N,  and  that  the  defendant  fpoke  thefe  words  of  the  [ng^;5i!"i 

plaintiff.    Mich,  9  Car,  B.  R.  between  Mercer,  alias  Aish,  aaioniies 

PLAINTIFF,   AND  GeRISH,  DEFENDANT,  adjudged  UpOU  demurrer,    Jo' a.  per 

they  being  the  fame  parties  between  whom  tlic  firll  action  was  j,„j  Haueh- 

(layed.    Intratur  Trin,  9  Car,  Rot.  523.]  tor.  iRoU. 

Rrp.  144. 
Mich,  ao  Jac.  B.  K.  Arg. 

• 

[11.  If  there  be  a  communication  between  A.  and  B.  concern-  Cro.  c. 
ing  Green  the  plaintiff,  and  thereupon  B.  fays  to  A.  where  is  that  \\  c.^but** 
fong'lockedf  fhag^hairedj  murdering  rogue ^  whereupon  C.  demands  s.  p.  does 
of  him  whom  he  intends  thereby,  and  he  anfwers  Green  of  Forfety  "<>'  appear, 
innuendo  the  plaintiff;    this  is  a  good  averment  that  the  words  T."y**s!*(;! 
were  fpoke  of  |i  the  plaintiff,  without  other  averment  that  he  but  s.  p. 
fpoke  the  words  of  him,  inafmuch  as  it  is  alleged  there  was  a  ^^^  not  ap. 
communication  of  the  plaintiff,  and  it  ihall  not  be  intended  that  ^'^\  ^^^ 
there  were   other   Greens  befides  the   plaintiff.     Mich.   9  Car.  s,  c.  but 
B.  R.   between   Green    and   Lincoln,   adjudged,  this   being  s»P.  doe» 
moved  in   arreft  of   judgment.      Intratur  Hill,    8  Car,   Rot.  u**r*r^*"i 

[12.  Where  the  words  in  ihemfelves  arc  uncertain^  fo  that  it  can-  Cro.  J.  107, 
pa  te  intended  that  the^  wtrefpohe  of  any  perfon  certain^   there  they  J^'^jJ^! 

c5  q  /^  fanned    '  ' 


5*5    "  aaionjS  [for  Wonb-] 

^^^i,   '^''^ff  ^^f/3'^ilf  h  ^^J  avirmm.    Midi.  3  7ic.  B,  R,  b, 

th«c  isan  [atijield^  as  if  a  man  fays  ofu  cf  my  brMirs  U,  ire.  no  aaioQ  }k% 
sfpartntun^  by  any  averment    Mich.  3  Jac.  B.  R.  per  Tanfidd.] 

and  though  one  of  the  brothers  would  hring  an  iftion,  and  aver  Aey  were  fpeken  of  him.  yet  bccaaie  it 
to,  tboHgh  hf  ^  fou^d  gmlty  b>  vcrdid.  '      t-    «•  -*  ♦j'wc,  bw  vwwif 

br  P^Smf  ..  f  J3' Jn  an  aftion  between  A.  and  B.  if  3  men  fcwrally  be&i« 
u  adjudged    "»<^  julticcs  of  aflizc  givc  cvidcnce  to  a  jury  againft  A.  and  there*. 

Sl!^**^  ^P°"  ^;  ^^^^  *°  *^^'"»  '^'  »  ont  of  you  that  it  periurtd  im  the 
iie?CR,.°£  ^^'"•f  'f*^'  evi^nce,  witho^t  naming  any  of  them,  no  one  of 
497-  in  pi,    ">cm  can  have  aftion  with  sn  averment  that  the  words  were  fpdce 

% c. ««  ? >"-  Eliz  ^R  1  "^^ ^'' ^'  ^^'^ »  ^J«^ »  ^ 

«*-/  rMcJ  B.  R.  u  aftiooaUe.     Goldfl,.  gj.  p|,  7.  p^yi.  3,  f]^  c»m'»  oft, 

Jk'.M  c.  „£J1'  ^^*v  f  ^?,r  "^  '"^^'  *<=;  *=^"''8'"S  '»•"'  ^»t'»  flanderoos 
kat  s.  P.      matters,  which  will  maintain  an  aftion,  yet  no  aaion  lies  W  anr 

40^  «*  V-  with  an  awrnuHt  the  wnb  fvertffohe  ^him,  and  by  an  innuendo. 

(iimimb  inn-  39  Wiz-  B.  R.  between  Jones  anp  Dawkes,  adiudced. 
U^J^^  ^ if  *"  "?  Ae  aftion  does  not  He  with  an  ««^  al J>.  S 

di»er.  other    «»«^.  «w  M«'  '*«»  /A?  defendant  had  no  ether  enemt  ha  thetl^mtUt 

^^^Ze.  ^zS^\^T^^i:^  i  ^T^'-)^  ^^^  ^^^  f^^ 

werccittrly   ^^  «»«"f  *^^^  the  plamtiff.    Quaere  Trin.   3a  BOz, 

^,P^.  ^"  »"  ?^Jon  upon  the  cafe  for  wonk  asainft  A.  and 
Ehz.  his  wife,  if  the  plaintiff  declares  that  then  £w  a  5L!!2 

bC  1c  f.ff  ^t  X"T«/H  P^'"^«»  ^l«««pon  the  Cud 
Eliz,  C.  faid  eidem  Ehz.  C.  of  the  plaintiff,  ti,  bSLd  wl 

^^  &£  C    rT*^'/  the  plaintiff,  though  it  is  averr,3kSSK 
laid  iLhz.  C.  fpokc  the  words  cidem  Eliy  C    fr.*  /k-       ";**^'^nc 

Ste'^r  ?i"'  5^^  '^••'^'"  <harbe?ntend;/  ^^°^^l 
of  the  plamtift,  and  it  »  averred  alfo  that  fl,e  fi^ke^^ 
plaintiff,   and  therefore  jrood.     Hill    o  Car    B  '€?''\™_">e 

writ  of  error.    Intratur  Mich.-  7  Car   Rot  Tsi  1      "^    *^    "  * 

plamtrff  declares  that  there  was  a  Jojui«,n  bet^S  C  *  d  aI 
defendant,  concerning  a  robbery  of  the  defenH«;r  ,«:i*  J^  T^ 
defendant  then  fhiJ  tIc.  that  ^c  w^robbS  oTloT'  ^J-t 

whq 


SHttOtUr  [for  Words.]  ^      524 

wlw  was  in  N^wgaUi  tlimigli  he  confefled  that  G.  Irettnd  (fai? 
puendo  the  pbintiff)  was  party  in  the  faid  felony  with  him,  a]i4 
then  the  descndant  faid  of  the  phuntiiF  to  the  faid  C  ^uiere  ii 
young  Ireland  f  C  anfwered|  m  Grafts  Inn  Lam  witi  bU  father  $ 
to  which  the  defendant  anfweredy  ieii  as  arrant  a  rogue  as  J*  8m 
(pmdiBt*  J.  S.  innuendo)  and  to  this  declatation  the  defendant 
juftified  the  (peaking  of  other  words^  abfque  hoc,  that  he  fpdw 
of  the  plaintiff  die  uid  words,  which  is  found  for  the  phuntifiw 
Upon  this  declaration  the  plaintiff  Ihall  have  judgment,  4>ecaufe 
liere  was  a  difcourfe  of  the  plaintiff  befbce ;  and  here  conftat 
de  perfona  inafmuch  as  the  defendant  has  juftified  the  fpealf4ng 
of  Qther  words,  and  traverfed  thofe,  and  the  plaintiff  has  arerred 
that  he  ^oke  the  words  of  the  plaintiff  ^  wUch  is  alfo  found. 
Trin.  ii  Jae«  B.  R.  between  Jrb;»anp  4np  Gii&DEiiER,  ad* 
judged.] 

[17.  In  an  a6Hon  upon  the  cafe  by  J.  againft  L.  if  die  Hab.99.fl, 
plaintiff  declares  that  he  and  20  others  were  defendants  in  a  bill  ][^^V^£|^ 
in  the  ftar-chamber,  at  the  fuit  of  J.  S.  which  J.  S.  was  after  Affir^u 
murdered  by  J.  D.  and  that  after,  the  defendant  having  isfceuvfe  eiTor$  for 
Sf  the  faid  bill  and  murder,  the  defendant  faid  diefe  words  of  ^^1^^^' 
die  plaintiff,  thefe  are  they  that  did  ke^  f»  murder  J^  &  aiyl  avers  iau  toWtte 
that  he  hixnfelf  was  one  of  the  defendants  to  the  faid  bOl }   an  «v«7  one  of 


mdion  lies  upon  this  dedaradon,  though  it  does  not  appear  that  ^^^^. 
the  phindff  and  the  other  were  prefent  at  the  fpeaking  of  the  yctaI  ^mo^ 
words.    Miclu   1 1  Jac.  B.  R.  between  FoxcRorr  and  Lact,  ^'^^ 

laid*  ■—Jcftk.  »97.  pi.  5s.  S.  C.  accoidii^giy. 

CyS.  If  there  be  a  Sfcmnfe  between  B«  and  C.  of  M.  F.  and  See(^«) 
C.  lays  B.  pmjler  deceiver  hath  deceived  and  cozened  the  Ung^  and  I  it?^^;^ 
tnve  him  in  queftionfar  it^  and  doubt  not  but  to  prove  it  againi  btm^  tbe»« 
M*  F.  (hall  have  a&on  for  thefe  words,  averrmff  that  at  the  time 
of  the  fpeaUng  thereof,  he  was  the  king's  receiver  of  his  court 
of  wards,  and  that  the  defendant  (aid  thefe  words  of  him.    HilL 
17  Jac*  B.  R.  between  Sir  MiLSs  Fleetwood  and  Auditor 
CoRLE,  adjudged  in  a  writ  of  error  upon  a  judgment  in  banks 
where  it  was  fo  adjudged  alfo  per  curiam ;  fee  the  fame  cafe 
]|djudged  f  r»u  17  jac.  B.  and  Hpbarfs  ReportSf  C*  351O 


(I«  b)    For  Words*    Inntundo. 

\x^  TP  one  inan  fays  of  another,  hhatb  forfivom  himfelf  (in.  Cio.E.609. 
^  nuendo'  before  the  jufliees  of  affizst  isfcJ)  this  innuendo  pi- 14* Anon. 
Ihall  not  make  the  words  aAionable,  becaufe  it  cannot  be  col-  ^Ja^  m1 
leQed  by  the  words  that  he  intended  that  which  by  the  innuendo  cof£ng]^r 
is  fuppofed,    I^afdv  40  £liz^  Bi  R*  the  laft  cafe  adjudged.]  ^'^  «'^' 

JWwrw  Mr  BeB^rtmrf  (i^iracado  s  cnrt  iann  bcU  at  BeffJ  per  car.  with  this  iiuuiai4*  die  a^n  lies, 
0her«ife  not.     Cro.  £.  197.  pi.  4,  Pafch.  35  Elit.  B*  R.  Green  ▼•  Dancy. 

la  an  sdioa  for  words,  the  pliiintiff  declared  of  a  fuit  in  Colchefter  court,  and  a  trial  then  he  fan 
^  («ilWi  ai;d  Uiac  tht  plaiotUf  |;aTC  ia  evidence  his  knowkd^e^  aa4  tht  dcftn4anc  i^  ibnt  an  at 

muck 


S2S    ■  aaiOtUI  [for  Wor<h.] 


much  farfworu  (tQnticn<2o  In  the  evidence  given  as  above)  as  GU  is  true,  Adjndg^  that  the  ianiiehlt 
»r||}  not  maintain  the  a£lIon.     Brownl.  7.  Trin.   12  Jac.  Tillct  v.  Bruen. 

//e  forfivore  b'mfelf  at  the  bar  (innuendo  the  bar  of  C.  B»)  will  not  mainuin  an  adion.  Hstt.  44* 
Pafch*  19  J«*  iiud. 

(Z.  t)  ♦  [2.  If  one  man  fays  of  another,  be  did  turn  my  bam  (innaendo 

lilt*!'  P.^'  ^  ^^^  ^'^  corn)  with  his  own  hands ^  and  none  but  be  i  this  innu- 
does  not  ap.  endo  will  not  make  the  words  adtkinable*  Co.  4*  Barham  2o« 
^._     adjudged.]  . 

Mich.  44  &  45  Elis.  6.  R.  Barham  v.  Netherial  S.  C.  and  S.  P.  adjod^  by  2  judges,  tbcy  on!j 
^cbf  in  couru    ■     ■   Noy.  155*  S*  C.  iHit  S*  P.  doea  not  appear. 

f**^"     I       [3,  So  if  one  man  fays  of  another,  he  has  burnt  my  bam  (mnu- 

.f  ol.  83.  endo  a  ham  iviih  corny  and  adjoining  to  a  diuelling-htHife )  and  if  my 

J^  ~:'~      *  lord  had  done  himjujiice^  he  Jhould  have  hetn  harmed  for  it.     This 

j>i.*i9.S.C.  innuendo  will  not  make  words  aftionable.     Trin.  43  Ellz.  B»  R* 

lwtS.p.does  between  Levett  and  Hawthorne,  per  curiam.] 

W9t  appear. 

«(—-> Cro«  £•  834*  fl.  4*  Lovet  v*  Hawthgm  S.  Ctad  S.  P.  by  Uie  oiher  jufticea,  praeter  Fenaer. 

(E.  b)  [^^  In  ^n  a£lion  upon  the  cafe,  if  the  plaintiff' declares  that  the 

Cut  s.  p.^*  defendant  faid  to  him  thefe  words,  thou  hajt poifoned  Smith  (quen- 

4oes  not  ap.  d^m  Samuelem  Smith  mituendo  adiunc  defunBum)  and  it  JhaU  cojt 

pear.-—  ^g  looL  but  I  will  hang  thee.    This  is  not  a  fufiicient  averment  of 

pU^o.  sl^c!  ^^^^  deatli  of  Smithy  it  being  only  in  the  inftuendo^  and  without  this 

«nd  it  was  the  adlion  does  not  lie.     Pafch.  j  x  Jac.  B.  between  Jacob  ^ko 

/+^w**j  ^^^^^5»  fidjudgcd,  the  fame  cafe  Hobart's  Repof^s  8.] 

Teferred  to  the  time  of  the  declaration,  and  therefore  all  the  jufliccs  and  barons  held  tbat  the  aQ]«B 
lay  not.  Hob.  6.  pi.  ii.  S.  C.  in  the  exchequer-chamber  hdd  accordingly^  that  the  adioo  by 

not."  Roll.  Rep.  14.  pi.  i.  S.  C.  but  S.  P.  does^ot appear. - 

"f  So  {modo  definfi^  innuendo)  extends  not  to  the  time  of  fpf.iktng,  but  of  bringing  the  action.  Cro* 
J.  «!$.  pi.  I2>  Mich.  6  Jac.  Pritcliard  v.  Hawicint,  by  all  the  judges  and  barons  in  the  eiche^ocr* 

chamber,  and  (o  reverfed  a  judgment  in  6.  R. 13  Rep.  71.  S.  0.  and  judgment  revarled  in  th« 

«xchequer>chamber  ;  for  inllcad  of  (modo  defundl')  it  /hould  have  been  (tunc  defund*.)«— — Jenk. 
330.  fl.  58.  accordingly,  and  that  it  Aiould  have  been  (tunc  defun^'  at  the  time  of  the  fpeakingt) 

Tbeu  bafi  killed  my  bruhtr  (innuendo  C.  fratrem  nuper  mortuum.)  It  was  ubjeded  that  it  was  sot 
faid  that  be  was  dead  at  the  time«  And  per  tot.  cur.  the  words  are  not  a^ionabJe  without  averment 
that  he  was  dead,  and  the  iftnuendo  does  not  help  it.  Mar.  109.  pi.  187.  Trin.  17  Car.  C.B. 
Anon. 

So  thou  bafi  mufdired  tty  hufiand,  innuendo  J.  S.  jam  defuMff\  And  becaufe  it  was  not  alleged 
cxprefsly  that  the  plaintiff's  huihand  was  dead  at  the  time  of  fpeakiog  the  words,  U  was  adiadge^ 
«gainil  the  plaintiff.     Yelv.  22.  21.  Mich.  44  &  45  Eliz.  B.  R.  Boideroe  v.  Porter. 

[5.  In  an  aSion  upon  the  cafe  by  doftor  Everard,  if  he  de- 
clares that  he  was  inflituted  and  indufted  into  a  benefice  called 
Jf^elhy  in  Northampton/hire y  and  that  the  defendant,  to  the  intent 
to  {lander  his  title  thereto,  faid  thcfe  words,  the  parfinage  of  IVdby 
is  none  of  the  doHor^s  (qujrentem  innuendo)  this  is  npt  a  fufiicient 
pvermcnt  that  the  words  were  fpoke  of  the  plaintiiF,  there  being 
no  difcourfe  of  him  before.  Mich.  12  Jac.  B.  R.  between  doftor 
EvERARD  AND  Ball,  adjudged  inarreft  of  judgment.] 

[6.  In  an  a£lion  upon  the  cafe  for  thcfe  words,  thou  art  a  traitor^ 
and  an  arch^traitor,  and  I  nvill  hang  thee^  or  hang  far  thee  ;  if  the 
defendant  pleads  thai  the  plaint ij^  faid  thefe  traiterous  words  of  the 
king,  viz.  the  king  fregem  Jacobum  innuendo)  is  a  fcurvy  tingy  by 
reafon  of  which  words  he  (poke  the  words  in  the  declarationj  thi^ 


Mtm  [for  Words.]  •  5a5 

{s  BO  good  juffification.    Pafch.  i6  Jac.  Q,  R.  between  Wi|iT« 
pROoKis  iiND Smith,  adjudged.] 

[7*  In  an  a£bion  upon  the  cafe,  if  the  pbintiff  declares  diat 
the  defendant  faid  thefe  words,  thou  0rt  a  thief ^  and  Jtoleft  a  mare 
(innuendo  the  plaintiff)  without  an  averment  that  the  words  were 
Ipoke  eidem  querent!  vel  de  eodem  querente,  as  the  ufe  is  \  this  is 
fiot  good,  becaufe  it  does  not  appear  of  whom  they  were  fpoken^ 
and  the  ;iiifVMi]b  will  not  help  it.  *  Pafch.  ii  Car.  l3.  R.  between 
f  BuRG^ss  AKD  Ri^EVES,  adjudged  in  a  writ  of  error  upon  a  t(i^-4#t 
judgment  in  *  bank,  and  this  reverfed  accordingly.  Intratur  Hill«  7*  S.  $L 
|o  Car.  Rot.  974.  though  in  the  writ  it  was  well,  fcil.  dixit  eidem 
querenti.    Trin.  i6co.  between  %  Smith  and  Andrews,   ad>  -f  (g.  MdL 
Judged  in  a  writ  of  error  upon  a  judgment  in  banco.    Intratur  7*  f  •  Q» 
Trin.  1659*  Rot.  1649.  and  yet  there  was  laid  a  communication  of 
the  plaint^'.] 

[8.  In  an  aAion  upon  the  cafe,  if  the  plaintiff  declares  that  h<^.4^||^ 
whereas  J.  S.  had  made  to  him  a  bill  of  40I.  debt,  and  had  fealed  49-s.c.a4s 
and  delivered  it,  the  defendant  fpoke  thefe  words  of  him,  that  he  i^J^^c 
had  Jhewed  him  a  bill  of  40/.  ( meaning  that  bill)  rekafed  [can-  pUintiflT,  1^ 
celled  or  unfealed]  and  after  fhewed  it  bim  Jj^aledy  and  that  he  had  ^»**  *< 
forged  the  fdd  feal  to  the  writing  ;  the  a£tion  docs  not  lic^for  this  ^l^/f** 
declaration,  for  the  innuendo  is  not  a  fufficient  averment  that  the  writing) 
words  refer  to  the  faid  bill  of  40L  without  alleging  a  difcourfe  ^^^^  ■• 
thereof  before.     Hobart's  Reports  63.  between  Harvey  and  Due-  ttrttiin  "Hi 
KIN,  Paich.  13  Jac.  B.  adjudged  s  for  the  words  of  themfelves  innuendo 
are  uncertain.]  wiiinoc 

"^  change  the 

natter  of  the  wordt }  for  that  is  to  make  the  words  otherwife  than  they  were  hjr  an  iniraendo. . 

Bfownl.  9.  Harvey  v.  Bucking  S.  C.  and  judgment  arrefted. S*  C.  cited  Arg.  2  Reb.  640.  fl* 

67.  Pafch.  22  Car.  2.  B.  R.  in  cife  of  Warre  v.  Ryder>  which  was  far  faying  that  bt  forgtd  tho 
hand  of  T*  R*  to  ««  acfuittance,  and  the  acfulttance  being  jfl&«ws,  judgment  was  given  for  the  j^Uintifl^ 
'|be  coUo^iom  being  now  obfoleie^  and  de  querente  fuffictenu 

[9.  In  an  aAion  upon  the  cafe,  for  faying  that  the  plaintiff  was  (^-a^P'^'S* 

ttrjured  in  bis  anfwer  in  the  flar^hamher^  innuendo  in  a  certain  5'  p*  J"' 
ill  of  complaint  exhibited  there  by  the  now  plaintiiF  againft  the  not  appear. 
now  defendant,  whereas  all  know  that  the  plaintiff  there  is  not  ■5-—Cro.E. 
fworn  to  his  bill ;  yet  becaufe  the  words  of  themfelves  are  aBianable^  s.  C.^tdl^ 
though  the  innuendo  is  repugnant  thereto^  the  aEi'u>n  is  maintainable*  judged  as. 
Pafch.   40  Eliz.  B.   R.    between  Corbett   and  Hill,    ad-  wdingiy. 
judged.] 

1 10.  [S^]  in  an  aftion  upon  the  cafe,  for  faying  of  the  plain-  r*  '^■-  "i 
tifils^  ym  and  your  wife  are  witches^  and  have  bewitched  my  mare  (in-     ^^*  ^^ 
nuendo  the  mare  (f  the  defendant)  [plaintiff '\  this  is  a  repugnant  *xh7n       ' 
and  voi4  innuendo^  and  the  action  lies  for  the  words  without  an  endo  the 
innuendo.     Mich.    14  Car.  B.  R.  between  Smith  and  Coker,  maretftU 
adjudged,   this  being  moved  in  arreft  of  judgment.    Intratur  ^'ouid^?c 
Trin.  14  Car.  Rot.  1499*]  been  the 

mare  f>f  th* 
^tfeniant)  and  as  it  is  faid  the  mare  of  the  plaintiflT,  it  is  repugnant  to  the  preceding  words,  &c.     And 
...J         .  ^    ..      ,...«.     «      •  .  _    o   *^  Jo.  409.  pi.  1.  S.  C.  but  S.  ?•  doea 

QOt  appear. 

13  II.  There 


judgment  for  the  plaintiff.     Cro.  T.  512.  pi.  7.  S.  C. 
•ft^t  appea^.  (H.  a)  pi*  »8.  S.  C.  but  S.  P.  docs 


aaionjflt  [for  Words,] 

T I .  There  is  a  villain  now  broken  into  my  tnothet^s  boufi  f»  rob^  iar^ 
^  fid  is  in  ike  ^^^  (innuendo  the  plaintiflF.)  It  was  doubted  among 
-flthe  jufticesj  if  the  innuendo  can  reduce  thofe  words  to  tIiejrfain-> 
-^ifFtohaveaftion  uponthena.  Mo.  401.  pL  530*  Pafch.  37  £Iiz« 
!^ale  V.  Rodes* 

12.  Innuendo  helfa  nothings  unlefs  the  nooris  preeedeni  iatt  9  vU 

^ent  prefumption  of  the  innuendo,     Cro.  £.  428.>  in  pK  30* 

npham  and  Cawdy.  ■   *      thou  haji  Jhlcn  half  am  aert  of  wy  corn  (inovendo  cam  J^ 

«jiiig«d   noc   a^jonablc,   bccaufe  die  innuendo  is  not  to  tbe  purpofe,   nnleft  the  pee- 

I.JSUI  pufported  a  vahement  fu(jpicion  that  the  com  was  fevered.     But  otherwife  it  would 

l^^c^      l~s«id,  that  thon  bafl  Jfalen  fo  wtatiy  load  or  hvjhthoj  corn,  becaufe  there  the  huracndo  mifht 

'  m«.b  a  common  iiuen^mcnt  that  the  fpcaking  w»  of  oorn  fevered.  Mo.  396.  pi*  516.  HHk 

•Ct:l«fnan  V.  Hobb9. Cro.  £*  4iS»  pi.  30.  S»  C.  adjnd^  accordingly.         Ow.  57. 

^•^a  ^rccJ  accordingly. 

^'^^  »-»<i«  in  efftB  flands  m  tbepfac<  ef  a  pnedOTf  hvt  tt  camtot  makra  perfin  eertabi  wim  VJK 

^    ^r/'Sw^.    4  Rep.  17.  b.  pi.  12.  Mich.  41  Sc  4}  £^s.  B.  R.  per  cur.  in  cafe  of  Jaamv. 

^^V*    ^V>ich  fee  at  (V.  a)  pi.  21.  and  the  notes  there. 


ki3^**^T-fi* ^^*  •/*  *■  ififuerdo  ii  ti  ixpiain  ivordi  doMhtful,  in  Jucb 
*T\^*  T^^Ai  ion  towuuntain  thea^icn.     But  if*  the  words  before  the  i 


cafe  'wbere  there  is  matter  fujidemf  n 

T^ra*  tort  fomMnrain  zoeaeiion,     duc  \i  mcworas  vcForc  cne  innveodo  do  not  found  in  dander^  no 

^^  ^fod«xcc4  by  the  innuendo  will  make  the  adicMi  nuiotJiinal^ ;  for  it  is  not  the  nature  of  aft 

|T  *  ^4>  to  beget  an  adtion.  A^.  and  agreed  by  Gawdy  and  Yejyerton  I.  ^y  only  being  in  court* 

SSS^r 4 1  •■  Mich.  44&  45  Eli?.  B.  R.  in  cafe  of  Barham  v.  Netherfal.  S.  P.  10  Mod.  197, 

-     oj*  HiV4.    12  Ann.  B.  R.  in  cafe  of  Harrifun  v.  Tbornboiough.  ^ 

'  %  t4  9  innuendo  will  juffly  matier  nvhu  4kf ^v  a^  cauje  ofaRiom  on  the  ruJitfcatUm^  but  tbe  words  ottgldt 
M  contain  fcandal  in  themf^lves,  wi^holKany  fupplement.  Hutt.  44.  Pafch.  i)  Jac*  ifcou  to  be 
Aud  only  Arg.«— See  ^.  a)  pi.  13.  in  the  notu,  Brown  i^  ^tinkley. 

13.  The  plaintiff  declared,  that  the  defendantj^  to  defame  hinr, 

being  a  mtrch^kut, /aid  de  prafato  the  plaintiffs  viz.  i&^  (innuendo 

the  pl?iintifF)  //  a  bankrupt.     Rcfolved,  that  if  (de  pnefato)  had 

been  omitted,  the  plaiutifF  could  not  have  judgment ;  for  inni>- 

csido  make^  no  certainty  where  none  was  befbre ;  but  as  it  is«  the 

"   plaintiff*  ha^  radgnient*     2  Roll.  Rep*  243,  Mich.  20  Jac.  o«  R, 

Scutt  V.  Hawxins. 

^»f  If  one         14  There  needs  no  innuendo  where  the  words  are  Jpeken  ttk  tbe 

fardyrthat  P^Kf^^  himfelf;    per  Chambcrlaine  J.     2  Roll.  Rep.  243,  244* 

tike  dd^end.     Mich..  20  JaC*    B.  R» 

ant  laid,  be 

f innuendo  the  pI^ntiiT)  ix  #  tb'ief,  and  lets  f)fth  nocoimn«atcatJQ%  or  ^  iif  iqattp-y  or  tbt  Kkc*  1^ 

fiaitttitf  never  ibali  have  judgment  \  per  Dodefid^e  and  Ha^^^ton.     %  RoU.  I^ep^  244.  Ax%f 

16.  In  difcourfe  betwixt  the  defendant  and  J^  S.  of  mm  Sw 
^           Godwin,  and  A.  the  plaintifPs  wife,  the  defendant  fpake  thefc 

words  of  the  faid  S.  G.  and  A.  S.  G.  hath  JUlen  away  Jitcb  goodst, 
end  Jbe  (innuendo  the  plain tifTs  wife)  was  privy,  and  con/tnting 
thereunto.  Refolved  the  words  were  a£^ionable,  reddendo  Cnguli 
fingulis ;  and  ((he)  cannot  be  refep-ed  to  S.  G.  but  to  the  pkiu- 
tiiPs  wife.  And  to  fay  one  is  privy  and  confenting^to  the  deal- 
ing the  goods  is  a6iionable ;  for  he  accufeth  her  to  be  accdOTary. 
And  judgment  for  the  plaintiff.  Cro.  C.  236,  pL  18.  Mich.  7 
Car.  B.  R*  Mot  and  A.  his  wife  v.  Butcher. 

1 7.  Jezebel  yotir  dattghter  (innuendo  Frames  your  daughter)  hatb 
m  falfe  key,  and  hath  Jlolen  10/.  out  of  my  box.  The  jury  found 
that  the  words  were  fpoken  of  her.  rer  Yaughan  Ch.  J.  Jezebel 
is  taken  proverbially  for  a  name  of  reproach,  and  fo  he  thought  t 
good  aAion  lie$ ;  to  which  the  others  agreed.  Cart.  23  ii  Mich. 
23  Car.  2.  C.  3.  Afliby  v,  BiUinglcy. 

18.  Caf?^ 


^tonit  [(oT  Words.!  s*7 

\B.  Cafe,  (oi  that  the  defendant  went  to  a  juftice,  &c.  and  ^^*  337* 

faid,  limve  l^frnm  Jbiep^  and-Jk/uJ^a  qumJam   %  0.  (innu-  t^j^^ 

cndo  the  plaintiff  0  and  thereupon  procured  the  faid  J.  O.  to  be  meatie- 

arrefted,  &€•    It  was  moved  in  arreft.  that  the  innuendo  was  not  ^^^i  «< 

a  fufficient  aterment  that  the  plaintiff  was  the  party  meant  by  dwhratiolr 

(quendam  J.  O.)  and  #m  colhquimn  laklj  tic*    Judgment  was  ftaid.  not  (kyio^ 

a  Show.  5JK  pi.  44«  Pafch.  3 1  Car.  2.  Ofbom  v«  Key-  I^^ 


IH^e  of  tht  plaintiff;  the  innuendo  ii  not  flifideatj  Sod  It  is  the  worib  becaui^  (qtndam  J.  O.)  «i« 
l^its  MiodKr  pocion  than  Che  plaintiff* 

ig.  Thou  art  a  forfuMn  utan,  arid  £d/i  tale  a  falfe  taih  agatnfi 
fkf  hfire  jujtice  Scanoen  (innuendo  Scawen  a  juflice  of  peace.) 
Judgment  was  itayed  ;  for  though  it  is  a£lionable  to  fay  that  one 
is  fiMrfwom  before  a  juflice  of  peac^,  yet  it  does  not  appear  here 
that  Seawen  was  a  juftice  of  peace,  otherwife  than  by  the  innu- 
endo ;  and  it  may  be  that  a  man^s  name  is  Juftice  Scawen*  3  Lev. 
1 66.  Mich.  35  Car.  a.  C.  B.  Gurneth  v.  Derry. 

(K.  b)     Where  the  Words  are  unctrtain  of  wbonf  C51SJ 
they  were  Jpoke.     What  IhalJ  be  a  good  Averment 
that  they  were  ijpoke  of  him. 


f  1.  f  N  an  aAion  upon  the  cafe,  if  the  plaintiff  declares  that  Crd.C^ao. 
'■'  there  was  a  </^(?^f/5' of  the  phintiff  between  the  defendant  p'''*o-S.c 
and  J.  S,  and  the  defendant  faid  thcfe  words  of  the  plaintiff,  g9  wm  dtvidfei  - 


till  my  landlord  (innuendo  the  plaintiff)  1  fay  he  is  a  thief ^  and  Jiole  and  after,  to 
tHvo  fiutters  fir  a  window  ;  and  I  will  hang  hitH  if  any  law  will  avoid/ttitJior 
do  itf  and  if  I  cannot  do  it,  the  bailiff  fball  do  it;  this  is  not  a  fuffi-  ^  XifaL 
dent  averment  that  the  words  Were  fpoke  of  the  plaintiff,  there  that  the 
not  being  any  averment  that  he  was  the  landlord  of  the  defendant.  ^**^?L:. 
Mich.  1 1  Car.  between  Spencer  and  Mudburne,  the  court  be-  qiu&hi« 
ing  divided  thereupon  in  arreft  of  judgment.     But  after^  Hill,  aaioa,  mU 
1 1  Car.  judgment  was  given  againft  the  plaintiff,  quod  nil  capiat  ^^^  ^ 
per  billam.]  fccond  j  miA 

it  was  or- 
4erBd  by  confiene.— Jo.  376.  pi.  t*  Hill,  ix  Car.  6.  R.  Aoon.  S«  C*  and  it  waa  infixed  for  die 
plaintifr,  that  it  being  dixit  da  praefaco  qucrentr,  the  innuendo  wns  Tuffident  without  averment^  but 
per  cur.  (oatni.-.— S.C.  cited  Comyai't  Rep.  a6S.  iiipl.  147.        See  (H.  b)  fL  3.  and  the  Aotca 
thoa. 

[2.  In  an  aAion  upon  the  cafe,  if  the  plaintiff,  being  Delamore,  (O.b)  pU  3. 
declares  that  there  was  a  fuit  in  Bath  between  the  defendant  and  ^'  ^* 
one  S.  and  the  defendant  pleaded  to  iffue ;  ai^d  at  a  trial  m  Bathe 
the  pfadntiff  was  fwom  as  a  witnefs,  and  (hews  hit  oath ;  and  that 
afterward  the  defendant  having  a  difcourfe  with  the  wife  of  S. 
of  the  faid  trial  and  oath,  faid  thefe  words  of  the  plaintiff,  your 
brother  Dehmore  (innuendo  the  plaintiff  exiftentem  fratrem  of  the 
Vfife)  took  a  falfe  oath  againfl  me  in  the  hall  (innuendo,  is^cj  I  woi^ld 
not  take  fuch  an  oath  for  all  the  world*     After  not  guilty  pkaided, 

and  a  venj^  for  the  plaiatiff^  yet  the  declaration  is  not  good, 

becaufe 


52ft  t^HaiaB  [for  Wn^i.} 

tieisatdle  it  is  fmt  avemred  thffttbi  fleinitf  wj/  hnt%er  U  tte  /aid 

wift  of  S*  to  wb§m  the  'words  wen  J^ken*    HilL  1 1  Car.  B.  R* 

•  between  Delauors  and  Heskims  per  curiam  \  and  though  the 

jodgment  given  in  Bathe  was  reverfed  for  error  in  the  judgnaentf 

yet  it  was  adjudged  for  the  defendant  accordingly*    Trin.  1 1 

var*  Rot.  900*  for  the  court  faid  that  the  innuendo  is  not  fu£-^ 

cient^  and  without  an  averment  it  is 'not  good,  by  £»yiag  that  he 

q>dce  it  of  the  plaintifFy  though  the  jury  has  found  for  him* 

Quaere  rationem  ^  for  there  was  another  good  caufe  of  the  judg* 

ment,  fcilicely  inafmuch  as  it  was  not  averred  that  the  ijfue.nvas 

joined  in  any  trials  but  only  that  at  a  trial  hefwore^  &c.] 

t»(D,b)        [3.  If  A.  having  a  difcourfc  of  Jo.  Poiicr^  fays  thefe  words^^ 

ft  4*  S.  C.  ^^^  perjured  rogue  and  villain  Potter,  without  faying  any  more 

words,  Jou  Potter  {hall  have  an  a£tion  for  thofe  words,  alleging  a 

£fcourfe  of  him,  and  that  the  defendant  faid  thefe  words  of  him 

without  other  averment.     HilL  11  Can  B.  adjudged,  between 

PoTTBR  AND  LovEDAT,  this  being  moved  in  arreft.   But  a  writ  of 

drror  was  brought.] 

lie  dW  not        [4^  If  %,  John/on,  junior,  brings  an  a£lion  upon  the  cafe  for 

r^hirfoo   ^^^^  words,  averring  that  the  defendant  faid  thefe  words  of  him 

•r  that  he  *  to  ouc  John  Joktifon,  fenior,  Invill  tale  my  oath  that  your  fon  JhU 

liad  but  oMe  f^y  t>ens.    Though  the  plaintiff  be  the  fon  of  him  to  whom  the 

KT'tot!ajr.  "^^^^^  yrttt  *  fpoken,  and  the  plaintiif  avers  that  the  defendant 

Crookeab-'  faid  thcfc  words  of  him,  yet  the  a£lion  does  not  lie,  nuithout 

fentc,  that     avermentJihat  he  is  the  fon  of  the  faid  John  Johnfon,  fenior,  to  vobom 

f-ooi!  Mar.  '^^  ivords  were  fpoken.     Mich.  1 5  Car.  B.  R.  between  Johnson 

^2.  pi.  96.    AND  DiER,  per  curiam,  in  arreft  of  judgment  *,  and  this  ftayed 

y*^^'  ^5     accordingly.] 

^oinyns*s  Rep.  268.  Ar]g.  dtes  S.  C* 

fm^  ..i^..    >       [^.  If  Robert  Nelfon  brings  ari  aftion  upon  the  cafe,  and  dc'* 

Fol.  85.     Glares  that  the  defendant  having  communication  with  certain  of 

^~^^  -*  the  king's  liege  people  of  the  plaintiff,  fpoke  of  the  plaintiff  thefe 

words.  Captain  Nelfon  (innuendo  the  plaintiff )  is  a  rogue  and  a  thief, 

and  hath  fhlen  away  my  goods,  and  I  wiliprove  him  a  thief     This 

is  a  good  declaration  to  maintain  an  a£lion,  without  any  averment 

thatJbe  was  a  captain,  or  known  by  this  name,  inafhiuch  as  there 

was  communication  of  the  plaxntiff*,  and  it  is  averred  that  the  words 

were  fpoke  of  the  plaintiff*,  and  there  fhall  not  be  intended  plurality 

of  Neffons.    Trin,  22  Car.  B.  R.  between  Nelson  and  Smith 

adjudged,  this  being  moved  in  arreft  of  judgment.  IntraturPafchi 

22  Car.  Rot.3 

See  (F.  a)         [6.  And  the  like  cede,  Mich.  22  Can  B.  R«  between  Osborh 

^'^V  ^'^*  AND  B!K)0KE9,  the  cafe  being  that  the  defendant  having  a>ainiii* 

m^^  notes  nj^jj^^n^^ri^  J,  S,  Qf  ^he  plaintiff,  faid  of  him.  Captain  Dfbom  is 

^        forfwom,  and  Us  oath  is  upon  record*    Intratur  Trin^  22  Car.  Rot« 
767.  per  curiam,  but  not  adjudged,  as  I  believe.  J 

[7.  In  an  a£tion  upon  the  cafe,  if  the  plaintiff  declares  that  the 
defendant  fpoke  certain  fcandalous  words,  viz.  thoufhlefi  my  mare^ 
ice.  or  fuch  like,  nuithout  an  averment  that  they  were  jp^e  ndem 
juerentif  or  de  eodem  querente^  as  it»  vfc  is,  bccaufc  ocbemrife  it 

caaool 


^afoftif  t^r  Words.]  s^^ 

Cannot  appear  to  flic  court  that  they  werie  fpbke  to  Ae  phitititF, 

or  of  him,    Tafch.  it  Car.    B.  R.    between  ♦  Btjrgess  and  •(!.  Mpi, 

Reeves  adjudged  in  writ  of  error  upon  a  judgment  in  bank,  and  7-  S,  €• 

this  reverfed'  acfcordmgly,  though  it  was  innuendo  the  plairtliffl, 

Intratnr  Hill.  lo  Car.  Rot.  674.  though  the  writ  w^as  well,  fci-    - 

licet,  dixit  eidem  quercnti.  Trin.  1650.  between  f  Smith  and  t(i.  MpU 

Andrews  adjudged  in  a  writ  of  error  upon  a  judgment  in  ^ith  7*  s«  C 

Intratur  Trin.  1649.     And  yet  there  was  alleged  a  difcourfe  of 

the  plaintiff,  and  tliat  the  defendant  faxd  the  words,  he^  isft,  ] 

[8.  In  an  a£tion  upon  the  cafe.  If  the  plaintiff  declares  that  th*  sty.  ^^l. 
defendant  habens  colloquium  cum  querente^  tfie  defendant  in  prefence  ?•  ^'  **- 
and  hearing  of  feveral  other  perfons  faid  thcfe  words,  tkou  (innu-  {hc*puin*tiff. 
endo  the  plaintiff)  art  a  thief y  &c.  but  does  not  allege  that  they  were      1  never 
fpohe  of  or  to  the  plaintiffs  according  to  the  ufual  courfe,  yet  is  this  ^"^  "*  JT'"'*' 
good ;  for  it  fliaH  be  intended  they  were  fpoke  to  the  plaintiff;  ^liyluh^ 
for  inafmuch  as  the  colloquium  was  between  the  plaintiff  and  d6-  hun,  it  wai 
fendant,  it  cannot  be  intended  but  that  the  words  were  fpoke  to  1*®^*^  ^"^ 
him  with  whom  the  colloquium  was,  it  being  alleged  to  be  fpoke  ^^e  not 
.upon  the  colloquium.     Mich.  1651.  between  Bishop  and  Fitz-  ihewntote 
HERBERT,  per  curiam.     Intralur  Trin.  1651.  Rot.  1301.]  frtht^ak, 

tiff;  but  It  was  anfwered  that  the  words  being  fpoke  upon  conference  6etwixt  the  parties,  a  fuffidesit 
averment  thereby  appears  that  the  words  were  fpoken  of  the  plaintiff.  Judgment  for  the  plalntift',  nifi, 
ice.  Sty.  435.  HiU.  1654.  B.  R.  Lamphigh  ▼•  Hcwfoa. 

f  9.  In  an  action  upon  the  cafe  for  wordsr,  if  tht  plaintiff  de-  s.  c.  cited 
clares  that  the  defendant  haring  a  Sfcourfi  cf  the  plaiiitiff  with  Rc^^^ejl 
diverfe  perfons,  faid  thefe  words  of  the  plaintiff,  viz*  ytmr  fnther  in  pi.  riy. 
(meaning  the  plaiuuff)  hnth  Jlruck  and  killed  Nicholas  RuffeL     After  /^^J^^^ 
a  verdi(5  §  for  the  plaintiff  he  ihall  not  have  judgment  upon  this  ly^tntai^ 
declaration,  becaufe  it  is  not  averred  that  he  loas  father  to  him.  to  innuendo) 
whom  the  words  luere  fpohen^  nor  thathe  had  any  fan  thereat  the  time  Jf   /*'/L 
rf  the  Joking  the  words,  fo  thrft  it  is  uncertain  of  whom  the  ^  Lj!!^ 
words  were  fpoken,  and  without  fuch  an  affirmaxive  it  is  not  Thededa- 
fufiicient  to  fay  that  he  fpoke  them  of  the  plaintiff!     Hill.  1652.  JJ^"*^*!"^ 
between  Burkowes  and  Usher,  adjudged,  contra  quereiitem  caufeitd'oei 
per  curiam,  after  a  verdift  for  the  plaintiff".     Intratur  Trin.  165a*  not/hew 

fpoke  to  the  plaintiff's  fon  ;  pcf  tot.  cur.  prxter  Cawdy.  Goldib.  iSy*  pi.  131.  HiU.  43  Eltt. 
Badcock't  cafe.  Cro  £*  416.  pt.  ii.  Mieh.  37  &  38  Elia.  B.  R.  Badcock  v.  AtkinB,  S.  C» 

adjudged  for  the  defendant  by  all  except  Oawdy  \  for  it  cannut  be  rntendcd  to  be  fpoke  of  the  ptainCiff' 
more  than  of  any  other  ^triorij  unlefs  it  had  been  averred  that  his  fon  waspreient.     Bot  Gawdy  held 

it  Aottld  be  intended  ;  for  otherwife  he  could  not  have  faid  (thy  father.  )< S.  C.  cited  per  cur.  Cro.  £• 

429.  in  pi.  32.  and  fays,  that  in  this  cafe  the  words  were  fpoken  in  the  prefence  of  divers  others*  -^^ 
S.  P.  adjudged  accordingly  per  toe*  cur.  and  the  innuendo  docs  not  help' it.     Cro.  C.  9a.  pi.  16.  Mich* 

3  Car.  C.  B.  Phelps  ▼.  Lane, S.  P.  X^ro.  d.   177.  pi.  25.  the  cwrtvrcrc  divided;  Hyde  Ch.  ?• 

and  Jones  doubted  if  the  action  was  not  maintainaUe,  becauie  it  was  alleged  that  the  defendant  fpoke 
of  the  plaifltiff',  and  it  found  guilty  ^  but  it  vva«  anfwered  that  fd  the  words  are  in  every  declaration* 
and  fo  ir  was  in  the  cafe  of  Harvey  v.  Cbainbcrlaln,  and  in  that  Qf  Bennet  v.  Codnam  ;  but  the  words 
not  being  put  in  certain,  nor  a^ded  by  av^ment,  the  declafation  is  not  good,  nor  can  Ik  helped  by  the 
Terdi£k.     Et  adjornatut.     Mieh.   5  Car.  B<R.  Shalmcr  v.  Fofier. 

I  did  not  know  that  fV,  (innuendo  tht  tdaintiff)  v*as  tkv  bnthtr  j  be  bath  forfworn  bimfelff  and  t 
tvili prove  bim  perjured,  &ff.  The  plaintiff  decUrcd  that  he  fpoke  thefc  words  in  the  prefence  of  one 
Lumley.  It  was  objeAed  that  it  was  not  averred  that  Lonoley  was  the  phintiff^s  brother ;  fed  non  al- 
locatur ;  for  being  alleged  to  be  fpbkeo  in  tiie  prefeoce  of  one  onijfi  it  cannot  be  intended  but  it 
was  the  plaintiff,  if  the  other  revera  be  his  brother,  and  thesd&>re  may  be  helped  by  the  innuendo  j  but 
otherwife  where  fpoken  m  the* prefence  of  diven  others.  Cro.  B*  429.  p).  3a.  Mich.  37  4k  3 &  £Ua« 
B«  JC*  W^droft'  V.  VaughiA*       ■■■Mo.  365.  pi.  498.  S.  C.  bvt  S.  F*  doe»  not  appear* 

10*  Mn 
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frebeni  Jtnmj  Jwnfm  (innuendo  the  plaintiff)  Jmr  a  fihn^  mU 
fnsu  hu  foods  i  for  be  (innuendo  the  plaintiff)  bath  JUmaJbi^ 
Jiram  Wngk  af  Rj/fyf  (innuendo  John  Wright.)  It  was  ouyved 
in  aneft  of  judgment^  necaufe  the  wOrds  are  jm/  aUeged  ekier  in 
tie  wrk  or  count  to  hi  ^ke  of  tboplaint^^  hut  only  in  ndtu^  them^ 
he  faya»  innuendo  the  plaintiff,  which  will  not  maintain  the  ac* 
don  I  and  the  court  was  of  that  opinion,  and  gave  judgment  for 
the  defendant.  Cro*  J.  126*  pL  la.  Trin.  4  Jac.  B.  R.  John* 
ion  ▼•  Ajhnen 

II.  lour  daughters  (innuen<lo  the  plaintiffs)  are  wlaorat  andflaf 
the  fvhore  for  their  JUk  gowm^  and  are  J.  S,*s  fuhores  ;  and  laid 
fpecial  damage.  Exception  was  taken  that  it  was  uncertain  of 
whom  the  words  were  fpoke,  finoe  there  might  be  more  daugb. 
ters ;  but  per  cur.  it  could  not  be  better  laid,  th6  innuendo  being 
of  the  plaintiffs.  Judnnent  fdr  the  plaintiffs,  aifi«  Keb.  525.  pL 
15*  Trin»  i  j  Car.  2. 13.  R^  Henacre^  &g#  ▼•••«• 

[  531  ]  (L.  b)  Jfow  it  fhall  be  hrmght  for  Words  not  weU 
known  to  the  Juftices^  without  an  Averment.  And 
where  an  Averment  fhall  aid  it. 

[I4  JF  an  oRum  be  brought  for  nvords  of  Jlander^aceor£ng  to  tie 
^  pbrafe  of  the  country  where  they  are  fpohen^  though  the  court 

does  not  know  what  they  fignify,  yet  the  a£lion  lies  without  an 
juated  ac!"'  averment  of  the  (ignification  \  for  the  judges  of  themfelves  ought 
cioiuibky       to  take  notice  ff  Engli/h  mfords  Jfoke  in  any  county.    Mich.  14  Jac« 

b^^^Msca  ^*  ^y^W^^   H^^  ^^P*  '^  ^^^^  ^  J^^*  i^  ^'^^    ^  a£kion 

U  jL^m^  lies  ^  thefcf  words,  ^  thou  art  a  healer  rffetons^  without  an  aver« 

Aire,  whtm  ment  how  the  words  are  taken,  being  informed  that  in  fome  ceun- 

^^  the  ^"^  ^^  ^^  takoi  for  a  furtherer  of  felons. J 


Fot.  86. 
•  S.  P.  ad- 


faw  u  bi4er  or  coiiccikr.    ISiiff  133.  PridlMm  v.  Toclfft  ■         Y<iy.  153.  Pafeh.  7  Jac  S*  C. 

In  B.  R»  adjudged  fat  the  pUiottff,  there  betog  thefe  additioiul  words,  vis.  W  btf  fitwtd  Juth  /»> 
VMtr  /#  a  bcrft^ttder  in  (by  (onjtahhjhiff  that  thereh  both  tbt  horfe  Mtd  thitf  were  cmveyed  mwty^  snJ 

it  Jietb  in  wy  pcwtr  to  btng  tbee, &•  C.  cited  Hok.  i%j,  in  pi.  1 57.  at  adjadged,  aad  thatmth- 

oitt  any  avenaent  how  the  words  were  ttken,  bectafis  6ie  court  wu  infonned  and  took  JyMwMga  that 
in  fome  countriet  it  wti  taken  for  a  faothcrer  and  coverer  of  feloaa. 

Sj^c.  cited        f  2,  If  B.  fays  of  A.  a  merchant  J  (having  a  difcourfe  with  him 

Cod.^92?    concerning  fevcral  reckonings  and  accounts  between  them  for  fe^ 

Mich.  13     veral  fums  of  money,  to  the  faid  A.  by  B.  then  due,)  thou  art  a 

^'  3*  hafe  knave f  a  cheating  knave^  thou  haft  cozened  me  of  400/.  or  500/. 

thou  art  a  keggarh  knave f  and  I  mitt  make  thee  fly  England. 

Though  no  a^on  lies  for  thefe  words  of  themfelves,  yet  if  there 

be  an  averment  that  thefe  words  (thou  art  a  beggarly  kiiaye,  and 

V  I  will  make  thee  fly  England,)  in  London^  where  theie  words  were 

fpoken,  have  the  fame  fettfe  as  if  he  had  called  him  bankrupt ,-  in 

this  cafe,  if  the  defendant  demurs  upon  this  declaration,  or  if  it 

be  found  by  verdi£l,  the  a6iion  lies  for  thefe  words.    Trin.  13 

Car.  B.  R.  between  Duncan  and  Knot^  adjudged  upon  a  de* 

murrer ;  and  fo  in  fuch  a  cafci  in  eSe^>  adjudged  upon  a  verdi^ 

the  lame  term*] 
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^3.  If  a  man  fays  to  A.  who  is  a  djer  by  his  trade,  thou  art  Mar.  15.PU 

fwi  worth  a  groatf  no  aflion  lies  for  tnefe  words,  though  it  be  37-  Pai'cl»- 

averred  that  in  Exeter^  where  thefe  words  were  fpoleuy  it  is  iarita^  f^^^  ^^ 

mount,  as  if  he  had  faid,  thou  Mrt  a  bankrupt ;  for  thefe  words  are  'Axt,  S.  C« 

well  known  to  the  judges,  and  there  needs  no  averment,  and  the  ■'*i"**e<^  . 

averment  Mrill  not  inforce  them  contrary  to  the  true  fenfe  of  the  of  crror^ot 

words,  which  is  well  known  to  the  judges ;  and  if  he  is  not  worth  aaioaaWc  j 

a  groat,  yet  his  credit  may  be  good,  as  is  the  cafe  of  many  tradcf-  ^  ^J^\ 

m^tiw    Pafch-  15  Car.  B.  R-.  bet\|een  Moon  and  Axe,  adjudged  rally  tbltXt 

per  cur.  in  a  writ  of  error  upon  a  judgment  in  Exeter^  and  the  ^'anUmm- 

judgment  reverfed  accordingly.     Intratur  Mich.    14  Car.  Rot.  '^^Jl^'f^^f 

none  'would 
rmfl  bhf,  the  words  wouM  be   f£kionabIe  npoA  thh  fp^iat   mttttr.    i*      8.    C.    citttl    by  4he 
IMuneof  Moon  v*  Moxfaam^  as  adjudged  aocordiogly.     Raym.  184.  Arg.  S.  C.  cifed  accord- 

ingly, 2  Keb.  549.  in  pi.  25.  Arg.— — S.  C.  cited  per  cur.  12  M«d.  592.  Mich.  23  W.  3.  and 
fays  the  averment  fignifies  hothing  in  the  cafe,  for  it  does  not  alter  the  name  of  the  words  j  for  to  fay 
of  a  trader  in  any  place  that  he  is  not  worth  «  gioat>  imports  a  fcandal,  and  nobody  will  thift  a  man 
Ibat  is  thought  to  be  worth  aothlag* 

[4.  If  a  man  fays  of  A.  to  his  maftef  (who  is  a  Jkoerndter,  and  Sec  (U.  a) 
A.  his  Journeyman^  and  the  foreman  of  his  {liop,*and  ufed  to  cut  jj^'j  tjjf '   *. 
leather  to  make  (hoes,  and  to  fell  goods  for  his  mailer,)  //  is  no  notes  ther^* 
matter  who  hath  him  ;  for  I  warrant  whofoever  hath  him,  he  will  cut    [  532  1 
him  out  of  doors  $  thefe  words,  with  an  averment  that  m  London 
(where  they  were  fpokenj  amount  to  as  much  as  if  he  had  faid 
that  he  would  undoc  his  mafter,  which  fcandalizes  him  in  his 
trade,  [are  afikionable.]     There  were  other  words  alfo,  fciHcet,  he 
went  to  J.  S.  to  receive  for  me  aoL  and  cozened  me  of  20s. 
before  he  came  home  5  but  the  court  relied  not  upon  thefe,  but 
gave  judgment  for  the  other  words  tjiat  the  aftion  lies.     Pafch* 
15  Car.  B.  R.  between  Ellfs  and  Hdnj,  adjudged  per  curiam, 
it  being  moved  in  arreft  of  judgment  that  the  aft  ion  did  not  lie, 
Intratur  Hill.  14  Car.  Rot.  I2i8»] 

[5.  If  a  man  brings  an  aftibn  upon  the  cafe  agatnft  another.  Hob.  126. 
for  fpeaking  of  him  certain  fcandalous  U^elch  words,  though  he  pi.  1 57. 
does  not  put  the  Englifh  of  them  in  the  declaration,  yet  the  de-  ^  *"'  ^*  ^ 
claration  is  good ;  for  the  court  ought  to  ^kc  information  by  was  fo/caii- 
Wclchmen  what  the  words  fignify*     Hob.  Rep.  169.  an  anony-  ing  the 
mous  cafe,  adjudged,  and  there  cites  Trin,  4  j  Eliz.  3024.  between  ^'"^^^^^ 
•  William  Verch,  Howel,  and  Evan  Gborge,  adjudged,  B.  R.  T  foI.  87.' 
and  alfb  Pafch^  44  Eliz*  Rot.  8034.  adjudged.]  ^    _  *_  j 

CTr  in  the 
Welch  tongue,  but  dra  not  arer  what  the  word  did  import;  but  averred  that  it  was  in  the  prefeoce  of 
divers  that  underftood  the  Welch  tongue.    The  court  took  information  from  Welch  men  what  the  word 
meant  in  Engliih,  wherein  they  weze  fatisfiedit  was  the  (ame  aspeijured  in  £ngli(h,and  gave  judgmenc 
for  the  plaintiiF. 

If  words  fpoke  in  Welch  Jignify  tb^t  the  flamt'iff  h  perjured^  but  the  pbdntiff  turns  them  into 
Engiilh  words  which  do  not  amount  to  pcijuy,  (as  that  the  plaintiff  is  forfwom,)  an  adron  lies  not 
for  them;  per  Roll  Ch.  J.  and  therefore  judginait  wu  ftajed.  Sty.  263.  Pafch.  1652.  Rofle  u 
Lawrence, 

6.  Thou  art  a  limer,  and  an  outputter,  adjudged  aAionable,  be-  P^m.  441. 
caufe  in  the  country  where  they  were  fpoke,  a  limer  fignificd  a  J'^  ^/  *** 
Vot.  L  R  r  thief,  **  ^  ^*'"^' 
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ft 

putter,)  and  thief,  and  an  outputter  fignified  a  receiver  of  felons.  Axgr  Dal. 
that  it  fig.    Q«^   in  pi,  21.  cites  4  H.  8.    Bradno  v.   the  Prior  of  Tin- 

nines  one  u 

that  robs  by    mOUtXl. 
ihc  highway. 

$.  c.  cited         7.  Thou  hafi  Jlrmned  a  mare^   (innuendo  carnaliter  cognovit 

^^°'^'^'m°  ^4^^""')    '^^^  j"^y  found  the  words,  and  Hkcwife  die  meaning, 

Norfolk's"  to  be  carnaliter  cognovit  j  and  adjudged  for  the  plaintiff,  becaufe 

cafe. — -—  the  verdidl  found  precifely  that  this  was  his  meaning,  and  it  is  a 

•yJv!iTi"!  V^^^^^  ^  ^®  country*    Cro,  E,  250.  pi.  15.  Mich.  3. J  &  J4 

as  afiion- '  £liz.  C.  B»  Coles  V.  Havxland. 

able.' 

Palm.  64.  S.  P.  cited  as  aftlonaMe.  S.  P.  cited  by  Jones  J.  Mar.  a.  in  pk  5* 

8.  Whtrc.  one  called  an  attorney  champerioTy  it  was  ohjcQteA 
that  this  was  a  word  of  arty  and  not  to  be  underftood  by  tin;  vul- 
gar, and  ib  no  damageable  flander  any  more  than  for  words  in 
Latin  or  Welch,  except  you  fay  that  the  hearers  underftood  it ; 
but  it  was  refolved  that  this  being  in  Engliflii  and  of  a  certain  and 
Jingle  fenfcy  the  court  cannot  doubt  but  it  was  underftood..  Hob. 
117.  pi.  145.  Box  V.  Barnaby* 
•  Het.  175.       p^  In  adtion  for  fpeaking  Welch  words  In  prefence  of  divers 

ijjgg^ 1.  underftanding  that  language,  witncfles  were  fwoni  as  to  tlie  fig- 

Hutt.  8.  nification  of  the  words  ;  fome  -.depofed  they  fignified  ftealing^ 
D  ^^•*'  s'  c  '^'^'^^^^  others  denied ;  but  all  agreed  that  the  proper  fignification 
adjudged  ac-  ^^*  bearing  (or  *  carrying  away ;)  and  thereupon  judgment  was 
cordingly.««  givcu  againft  the  plaintiff.  Hob.  ipi.  pL  239.  Trin»  15  Jae* 
^""V^'       Gibbs  V.  Jenkins. 

S.  C.  judg.  ^ 

xnent  was  antited  \  for  the  words  ihail  be  taken  in  mitlori  (cntu. 

[  533  J  10.  i»  marled  and  took  up  the  fbeep  of  B,  Hvitb  a  fUJb^mark  gf 

his  own,  as  his  own  fiecp  ;  and  averred  that  by  marking  with  a 
flelh-mark  if  underjlood  Jiealing  in  the  county  <f  Southamptony.  and  fo 
B.  crimen  feloniae  ci  impofuit.  Per  cur.  with  thefe  averments 
the  words  are  a£kionable  \  and  judgment  for  the  plaintiff,  nifi» 
2Keb.  289.  ph  66.  Mich.  19  Car.  2.  B.  R.  Linter  v.  Butler, 

1 X.  Two  dyers  are  gone  offy  (innuendo  become  bankrupt)  and  for 
aught  I  know  H.  nviR  he  fo  too  within  thefe  i2  months.  Per  cur.  the 
fignificatiom)f  the  words  (gone  off)  are  very  well  known  amon^ 
merchants,  and  the  Innuendo  here  is  not  introduftory  of  new^ 
matter,  but  explanatory  only  of  the  foregoing  words  ^  and  judg- 
ment for  the  plaintiff.  20  Mod.  196-  HUJU  12  Ann»  B.  R.  Har- 
,Tifon  V.  Thornborough. 


(L*  b.  2)     Declaration  good.     In  generaf* 


I,     A  CTION  upon  the  cafe  for  calling  the  plaintiffyj?^  Juf^ 
'^^    tice  of  the  peace y  vel  his  Jltnilia  ;  thcfc  words,  his  fiuiilioy 


tor  thefe 

JJokcnofa    w^r^  ordered  to  he  Jinui  out  of  the  book  [declaration  J  per  cun 


Si&iOwa  [fot  Words,]  S2i 

^  the  unctrtatniy.    Bn  A£lion   fur  Ic  Cafe,  pi.   112.  citts  4  }^^»^ 

wtakesufff 
tit  kwf's  cmmuijffloii  t9  toorrj  we  9ut  9/  my  ^att*     And  aftierwarda  the  wofds  were  laid  in  Latin  ( wiiL- 
o«tan  anglice  ad  tenorem  8c  eflvdum  fequen*.)     It  wa^  moved,  that  being  laid  ad  tenortra  &  e^dom 
fajuenS  lofliething  may  be  omitted  which  may  alter  the  (<t\ft ;  and  'tis  not  an  expiefa  allegation  that  ^ 
the  defendant  did  fpeak  thofe  very  words.     And  for  this  rcjfon  judgment  was  ftaidy  though  the  court 
held  them  a£(ionabie.     3  Mod.  71.  Mich.  1  Jac.  %,  B.  R.  Newton  v.  Stubbs.  a  Show.  435, 

pi.  399*  S.  C.  adjuflged  for  the  deibidant*  But  the  reporter  makes  a  qiuere  if  the  principal  cafe  wat 
not  well  enough  after  a  verdid,  the  (ad  efTe^um)  being  but  furplufage  j  for  it  Is  faid  haec  falfa  &  fcan- 
daiofa  verba  ad  effc£lum  fequent*.  SS  that  It  is  fufficiently  certain,  by  faying,  haec,  &c.  and  the  other 
words,  as  idle,  ought  tp  be  rejeded  ^  had  it  been  qusedam  verba  ad  effe^*  fequent*  it  had  been  un- 
doubtedly ill )  but  however  after  much  debate,  judgment  was  pro  def.  in  Michaclitm  term  following, 
fit  having  been  after  moved. 

i.  Aftion  iox  fpeakingjlanderous  nvords  at  D.  and  S.  is  not  good^ 
for  it  is  not  poflible  to  fpeak  the  fame  words  at  divers  places  at  one 
Sind  th»  fame  time ;  but  if  it  were  at  divers  times,  he  may  have 
fevcral  a£lion8.     Dal.  io6.  pi.  55.  15  Eliz. 

3.  In  an  aftion  upon  the  cafe  for  flander,  and  thereupon  error  Ow.  51.  . 
Was  brought,  becaufe  it  was  net  exprejfedm  the- declaration,  quod  Jp^'  s^n 
fnalitiofe  dixit  thofe  words%     And  adjudged  that  that  is  no  error  ;  adjudged  acl 
for  the  words  themfelves  are  malicious  and  flanderous,  fo  judg-  cordiogiy.-* 
ment  affirmed.     Noy  35,  36.  Mercer  v.  Sparks.  ii.°8^A^.C. 

adjudged  and  affirmed  in  error  \  for  fince  the  wor^s  are  fcandalous,  they  are  eo  ipib  malicious. 

In  an  a^ion  for  words,  it  is  not  nece/Tary  that  they  be  alleged  to  be  fpuken  faljo  &  meritiefe^  though 
fitch  words  are  nccefiary  in  indiQmonts.     Sty.  3^2.  per  Roll  Ch.  J.  Mich.  1653.  Anon. 

4»  In  a^ion  for  fcandalous  words,  the  plaintiff  declared,  that  Cro.E.48fi. 
the  defendant  in  prafentia  divcrforum  tnalitiofe  dixit,  he  hathy  tsfc.  Hennerfley ' 
It  was  obje£^ed  that  this  may  be^  and  yet  no  dander ;  for  it  may  s.  c.  held' 
be  in  their  prefence,  and  they  not  hear  it.  But  this  exception  was  »«ofdingiy. 
waived,  for  it  (hall  be  intended  that  they  heard  it  alfo.  Noy  57. 
Trin.  38  Eliz.  Hall  v.  Hemmfly. 

5.  In  aftion  for  words,  the  declaration  was,  quod  propalavit 
quadam  fcundabfa  verba,  prout  in  his  Atiglicanis  verbis  fequenf,  (viz.) 
^houj  &c.  and  it  may  be  the  words  were  fpoken  in  another  lan- 
guage, which  they  who  were  prefent  underftood  not,  and  then 

there  is  not  any  caufe  of  a£tion,  as  it  hath  been  adjudged  before  L  534  J 
thefe  times.  Sed  non  allocatur ;  for  it  ihall  be  intended  that  he 
fpake  anglicana  verba,  and  the  words  prout  in  his  anglicanis 
verbis  fequent*  is  tantamount  as  if  he  had  faid,  httc  anglicana 
verba  fequefttia.  Cro.  E.  573.  pi.  13.  Trin.  39  Eliz.  C.  B.  Bate 
V.  Rookwood.  * 

6.  Cafe,  for  that  he  fpake  of  the  plain  tifF,  quadam  fcandalofa  The  worii 
verba,  quorum  tenor  fequitur  in  hdtc  verba^  thou,  (JSfc*  vel  conftmilia,  9»<>™»n  te- 
held  not  aftionable  ;  and  Walmflcy  faid  it  was  by  reafon  of  the  SJ^^'pe/^to"  • 
word  rconfimilia)  as  it  was  adjudged  in  Garter's  cafe.     Be-  cur.  for 
'iides,  the  alleging  that  he  fpake  divers  words,  quorum  tenor  fe-  J^^**i"*, 
quitur  is  ill;    and  therefore  it  was  ordered   that   the  roll   be  omitted  in 
amended.   Cro.  £.645.  pi' 52.  Mich.  40  &  41  Eliz.  B.  R.  Hale  the  quorum 

within  the  words,  wliJch  would  caufe  the  words  not  to  be  a61ionabIe;  whaefore  judgment  was  ftayed. 

Cro.  E.  8i;7.  pi.  24.  Mich.  43  &  44  Eliz.  C.  B.  Garford  v.  Clark S.  C.  ciwd  Hardr.  2.— 

S.  C  cited  z  Show,  436. So  being  bid  that  \\^  jpakt  thtje  fcand^thus  nvcrds  [ho'c  fiandalofitt 

vtria]  ad  fen(,fem^  efftfium  fcqrtcTiitm,  foaie  may  be  rmitlcd  which  may  aiiet  the  fenic  jJXii  mcaoirg 

Kxz  of 
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of  them ;  tnd  therefore  the  jndgment  was  (laid,  though  the  coart  held  the  wordf  aftiooahle*  3  MM. 
71,  72.  Mich.  I  Jac.  a.  B.  R.  Newton  vl  Stubbs.  ■  ■  2  Show.  435*  pi.  399.  S.  C.  adjudged  ao* 
cordingiy.  The  reporter  adds  a  qaaere  if  the  principal  cafe  was  not  well  after  a  vewlid,  the  (ad  efie^an) 
being  but  farplufage;  fo  that  it  is  fofficientiy  certain,  b^  faying  (bac^  &^c.)  and  the  other  words,  as 
idle,  ought  to  be  reje^ed.  That  had  it  been  (qugtdtan  verba  ad  tffeSum  Jtfuenttm)  it  had  been  tiii« 
doubtedly  ill ;  but  fay?  that  however,  aft^r  much  debate,  it  being  after  moved,  judgment  %vu  iot  the 
del'cndant  in  the  Michaelmas  term  following. 

6.  The  phiintifF  declared,  that  the  defendant  fpake  thefe  'words  cf 

h'tniy  thou  arty  t5fc.     It  was  objeftcd  that  the  declaration  was  ifi. 

Sed  ncm  allocatur;  for  being  fpoken  to  the  plaintiff  they  are  fpoken 

of  him,  and  are  all  one.     Cro*  J*  39.  ph  2.  Mich.  2  Jac.  B.  R. 

Kellan  v.-Manefby. 

ftoli.  Rep.         7.  In  an  a£lion  for  fcandaTous  words,  plaintiff  declared  qued 

79*  P'- ^+'    intendeba^  (5*  conatus  ftiit  to  marry  fuch  a  woman^  atid  that  hj  reafim 

6.C.  &  s.P.  ^f  f^^^^  ^"^  y^^  tvords  /poke  of  him  Jbe  did  refufe  him.     It  was 

hy  Coke,      moved  in  arreft  of  judgment,  that  intendebat  is  only  to  fiiew  whsit 

Dod&i^id*  *"**  his  intention  was,  and  that  he  fhould  have  faid,  quod  colloquium 

s.c.ais!k  habitum  fuit  de  matrimonio.     And  per  Coke  Ch.  J.  what  conatu3 

cited  15  ad-    is,  non  dcfinituT  in  lege.     And  per  tot.  cur.  clearly,  the  declara- 

iV.**^  "^**  tion  is  not  good  5  and  adviifcd  the  plaintiff  to  begin  de  novo,  and 

to  lay  an  exprefs  colloquium  of  a  marriage^  and  a  breach^  or  falling 

off,  by  reafon  of  thofe  'words.     2  Bulft.  276.  Mich.  12  Jac.   Sell 

V.  Facy.  y 

Itoll.  Rep.        8.  Adion  for  flandering  hid  title,  and  declared  thai  lands  da^ 

Swcad  V.'**  frcnded  to  him  as  heir  to  his  brother,  and  he  had  an  intent  to  affure 

Badlcy,S.C,  part  of  them  upon  his  fon  for  his  advancement y  and  to  make  leafes  of 

adjudged  ac-  the  other  part ;  and  the  defendant,  to  fruftrate  his  intent,  faidy  vi2. 

and^Cokc*     ^^^  the  plaintiff  had  no  more  right  to  the  lands  than  a  f  ranger  \   but 

^h^  J.  faid    becaufe  it  was  not  fheived  that  he  nvas  in  communication  to  make  leafei^ 

that  here  is    Qf>  affuranccs  to  his  fon,  but  only  that  he  had  an  intent, which  might 

jwt"da"m-"'   be  fecret,  and  not  known  to  any,  the  court  held  it  to  be  ill,  and 

num judgment  for  the  defendant.     Cro.  J.  398.  pi.  3.  Pafch<   14  Jac. 

3  Bulft.  74-  B.  R.  Smead  v.  Badley. 

Snead  v.  ' 

Badley>  S.  C.  adjudged  accordingly. 

iRoIl.Rep.       p.  Plaintiff  declared,  that  A*  offered  him  M.  his  dttughter^  m 

fays*  that  fo  ^orriage^  and  300/.  portion ;  and  that  there  was  a  coUofuiuni  at  H. . 

was  the  opi-  between  A.  and  B,  and  that  H,  faid  fuch  fcandahus  noordsy  fvhere^ 

hion  of  Uy  f^pQ„  Jlf^  refufcd  to  marry  him.     But  becaufe  no  place  is  laid  nobere 

Dodcridgc'  ^^^  words  were  fpokeny  judgqient  was  arrefted;  for  though  the 

laid  nothing,  colloquium  was  at  H.  yet  the  words  might  be  fpoke'  at  anodier 

s"!n**  V*'  place  afterwards,  and  it  is  not  faid  ad  tunc  f5*  ibidem,  as  tlic  com- 

judged  for  '"on   courfc  is.    Palm.  385.  Mich.  21  Jac.  B.  R.   Taylor  t. 

the  plalntifF,    Tally, 
nifi,  &c* 

CS3J  ]  lo»  y.    hath  forfworn  hiwfclf  in  a  fuit  in  the  council  of  the 

Marches  brought  by  T.  In  acftion  for  thefe  words,  plaintiff  fliews 
that  a  fuit  was  depending  there  between  himfelf  and  his  wife,  aod 
J.  8.  It  was  objected  tliat  it  is  not  (hewn  that  there  was  a  fuit 
brought  by  him  alone.  Sed  non  allocatur.  The  fuit  is  not  ma- 
terial, for  he  is  fcandalized ;  and  the  declaration  is  well  enough, 
for  the  firft  fuit  is  not  tlic  warrant  of  it,  but  only  the  occafion  of 

fpeaking  \ 


aaioniJ  [for  Words.]  Jjj 

l|)eaking ;  and  in  common  intendment  it  is  a  fuit  by  the'  baron, 
if  the  laft  fuit  be  grounded  on  the  firft.  2  RoU.  Rep.  47 1.  Mich. 
22  Jac.  B.  R.  Yates's  cafe. 

11.  A.  faid  that  B.  is  a  good  attorney^  but  that  he  would  play  on  •  Where 
both  Jides.     The  words  are  aftionable,  but  the  court  gave  no  judg-  f|jj|j^^^j''^" 
ment,  becaufe  the  plaintiff  did  *  not  declare  that  the  words  were  charged  tbt 

Jpoke  of  bitnfelf.     Brownl- 5.  Pafch.  13  Car.  Brown  v.  Hook.         dtftndant 

^  voitb  fptak^ 

Hfg  the  toordsy  and  does  not  fay  dixit  de  auerenfe,  it  is  not  good  ;  for  in  Aich  cafe  they  may  b^  fpoke  of 
any  other  body,  as  well  as  of  the  plaintiff ;  per  RoU  Ch.  J.  to  which  Bacon  J.  agreed,  and  faid,  that 
tlf  word  (dixit  J  -was  not  in  the  declaration  ;  and  fo  It  appears  not  whether  he  fpoke,  or  writ,  or  thought 
the  words.    Judgment  againft  the  plaintitf^  nifi,  &c.     Sty.  70.  Mich^  23  Car.  Anon. 

I 

12.  The  plaintiff  declares,  that  there  was  a  communication  cf 
marriage  between  the  plaintiff  and  one  M.  who  was  worth  300/.  and 
that  Jbe  deferred  marriage  with  him,  (as  much  as  to  fay)  virifimile 
fuit,  that  they  (hould  be  married ;  and  the  defendant,  in  the  hear- 
ing of  divers  perfons,  faid,  M.  is  Mr,  Edward/s  whore  (innu- 
endo the  plaintiff.)  Whereupon  M.  refufcd  to  marry  the  plain- 
tiff. After  a  vcrdift  for  the  plaintiff,  it  was  moved,"  ift.  That 
there  was  no  agreement  of  marriage,  nor  mutual  love  alleged  be- 
tween the  plaintiff  and  M.  .2dly,  That  the  words  were  not  al- 
leged to  be  fpoken  of  the  plaintifp^  but  only  in  the  innuendo;  yet 
upon  good  debate,  judgment  was  given  for  the  plaintiff.  AU.  6* 
Mich.  22  Car.  B.  R.  Edwards  v.  French. 

,  13.  /&  hath  forged  a  bond,,  iffc.  The  plaintiff  declared,  that  the 
defendant  hac  fila  Iff  falfa  verba  dixit.  It  was  objedled  that  it 
fhould  be  file  to*  falfo  dixit.  But  per  cur.  it  is  well  enough.  And 
judgment  for  the  plaintiff,  Keb.  273.  pi.  60.  Pafch.  14  Car.  2. 
B.  R.  Motley  v.  Slaney. 


,  -      — f  —  ^  ~    '     - 

he  is  a  limebumer,'and  gets  his  living  by  buying  and  felling,  and  ^^ 

the  defendant  faid  of  him,  de  arte  fua^  he  is,  isfc.     After  verdiCl  that  the  de- 


14.  In  a£lion  for  fcandalous  words,  the  plaintiff  declared  that  !*▼•  »'5- 
•       t-'     1  •      .  ',     ,  '^  .  .  r ».  .  s.  c.  the 

count  was, 
that  the  de 

it  Was  objeaed,  that  it  is  not  faid  the  defendant  ^oke  of  the  tradi  f«n<*ant  *^- 
of  limcburning,  but  de  arte  fua  generally,  and  he  may  have  an-    'll^^Jl^ 
other  trade.     Windham  and  Twifden  J.  held  that  the  words  (de  h  dt  arte 
arte  flia)  are  applicable  to  plaintifPs  profeflTipn  of  a  limcburner  \  Z"*^*^'  ^* 
but  Hide  Ch.  J.  arid  Keeling  e  contra,  and  the  court  being  di-* 'ijj|,jdj',„ 
Tided,  no  judgment  was  given.   Raym.  86.  Mich.  15  Car.  2.  B.  R.  and  Twifden 
Terry  ▼.  Hooper.  >/'**»  ^^"^ 

■        '  *  the  words 

being  laid  to  be  fpoke  of  him  f  and  his  trade,  are  fufficient,  without  any  coHoquiam  either  of  him  or 
hW  trade,  the  fame  being  found  to  be  fpoken  of  him  and  his  trade.  But  the  court  being  dhrided,  judg. 
aeot  was  flayed.  Keb.  602.  pi,  75.  Terry  ▼.  Cooper,  S.  C.  adjornatut.  ■  Keb.  644. 

pK  15  &  16  Car.  s.  B.  R.  S.  C.  the  court  wat  divided  j  U  adjomatur. 

f  It  fcems^the  words  (and  his  trade)  fhould  be  (and  hif  art}. 

The  plaintifF  declared  that  the  defendant  fpake  of  him  fuch  and  fuch  words  (which  wen  fcandalous) 
€t  ex  u/teriori  malitia  de  fiatu  of  the  plaintiff  collofuiwm  hahenjf  faid  fuch  other  fcandalous  words^^iro. 
rum  quidem  verhoruniy  omitun^ pretext Uf  or  any  like  word,  the  plaintiff  fy/iained  a  fpecial  damage,  ad 
damni'my  &c»  Exception  was  taken,  by  rcafon  of  the  want  of  prsetextu,  or  occafidne ;  and  alio  that 
the  words  are  not  laid  to  be  fi*nken  of  histrade;  for  the  words  de  Jfatu  will  not  import  that,  but  that 
it  ought  to  be,  arte  ve\  miflerio-y  but  abfente  Holt  Ch.  J.  the  court  gave  judgment  for  the  plaintiff, 
f9r  be  declaring  that  he  was  a  iradrfman,  the  woids  (de  ftatu)  are  equivalent  to  (arte  fua),  and  to  ha 
intended  of  his  trade,  and  then  being  fpoke  of  him  in  his  trade,  the  words  are  adionable,  though 
the  fpedal  damage  had  been  left  ou(  of  the  cafe.  Ld«  Raym.  Rfp*  6io«  Mich,  ift  W«  g.  Read  v. 
iittdioo* 

R  r  3  15.  lit 
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3  Keb.  54.  T^.  In  cafe,  the  plaintifF  declared  that  he  was  a  maltfter^  and 
P^".53«s.c.  ^Yic  defendant  habens  colloquium  of  him  and  of  his  trade»  faid, 

rionable  '  ^^  ^  ^^^^  ^f  ^'^1  ^^^  ^^  ^^^  ^^^  ^^^^  ^^ '  he  IS  a  chiaty  and  mli 
without  a       cheat  you  ;  he  has  cheated  all  the  farmers  at  Em  and  dares  mt  Jhev» 

there  beings  the  words,  but  that  there  was  na  colloquium  of  his  trade*  But  per 
tJut  bfua     cur.  the  Rvords  themfefves  fupply  the  colloquium^  they  appearing  to  to 

^kmavi^and  f^^^  ^f  ^^  *^^^ *  ^"^  6'^^^  judgment  for  the  plaintiff.  Z  I^Y% 
4btatstU      62.  Trin*  24  Car.  2«  B.  R.  Reeve  v.  Holgate, 

tbcfe  that  dull  ^Uk  bim  in  trading* 

S.  c.  cited  ^   16.  Cafe  for  fpeaking  fuch  words,  cuwtqtte  etiapt,  the  defendant 

P^«ttr.  3  po/lea  fuch  a  day  ex  ultcriori  malitia^  fpoke  other  nvords  (which  werQ 

uJs?  P.'  a^ionabkf.)     After  a  verdi£b  for  the  plaintifF,  and  entire  damages^ 

adjudged  ](  was  objected  that  the  lad  declaration  was  not  afHrmative  that 

*oS^  ri"  ^^  defendant  fpoke  the  words,  but  under  a  (cumque  etiam),  which 

and  diac '  '^  always  ruled  ill  in  trefpafs.     Sed  non  allocatur }  for  in  an  ac-*^ 

cumque  (ion  on  the  cafe,  as  this  is,  it  is  good,  but  not  in  trefpafs.     And 

^^Stt^  iudgment  for  the  plaintiff*     2  I<pr,  K63,  Pafch,  29  Car.  a.  B^  R, 

for  porro»  Mots  Vi  Thacker^ 

and  that  di- 

fcrs  ciaffic  authors  were  cited  to  that  pnrpofey  aiid  of  fuck  opimoQ  were  all  the  court  in  this  cafe,  an^ 

gave  judgment  for  the  plaintiff.     Mich.  4  W.  Sc  M.  in  C.  B.  Cotteiel  v.  Malthcws. 

In  aAion  foe  wcwds  ia'td  two  wajr5»  the  !afi  count  was  cumque  et'tam^  which  is  but  recital  3  &  dnbt^ 
tittiir  whetbcf  good.    2  Mod.  58.  Mich.  22  Car.  2.  C.  B.  Efcourt  t*  Cole. 

5.  c.  cited  1 7.  Where  there  were  tvfo  fets  of  words^  and  the  firfl  are  allege^ 
l^/"t*8^  /d  he  fpoke  in  auiitu  quamplurimorum^  but  the  lafl  are  not  fo  alleged^ 
Mich.  4  W.  yet  per  cur.  the  firit  auditu  quamplurimorum  runs  through  the 
^  M.  io  whole.  And  judgment  for  the  plaintiff.  2  Lev^  193.  Pafch^ 
^'  '^  ^9  Car.  2,  B,  Rt  Mors  v,  Tbackcr* 


(L.  b.  3)    Declaration,     How,    As  to  tbc   Col^ 

loquium, 

l«  ^HE  plaintiff  declared,  quod  quidam  makfadi»re«  ignot^ 
^  had  feloniouily  fhom  the  iheep  of  C.  and  that  there  bc-i 
ing  a  communication  between  the  defendant  and  another  cob« 
cerning  the{heering  of  thefefheep,  the  defendant  faid,  Ido  hwv^ 
%vho  did  fheer  thefhetp  (innuendo  the  faid  J.  S^),  and  thereupon  the 
other  afked  who  it  was,  and  the  defendant  anfwered,  that  it  nvas 
the  plaintiff  did  peer  the  peep  (innuendo  ftlonice.)  Crooke  J.  held 
the  words  a£lionable  as  laid,  they  being  taken  all  together*  But 
Doderidge  and  Haughton  contra,  For  the  colloquium  was  of  the 
(lieering  the  flicep  only,  and  not  of  the  felony;  and  it  is  not  laid 
that  he  knew  who  did  (heer  tliem  feloniouily,  and  fo  it  is  a  fcandal 
only  by  inference,  and  fo  clearly  not  a£lionable.  But  per  Do^. 
fiendge,  if  ihe  had  faid,  /  do  know  who  did  it%  this  would  refer 
dire&ly  to  the  felony  before  alleged  to  be  done.  It  was  ordeie«| 
tQ  ft^^  till  poved  again  by  tjtic  |)lai9tiff|  whiqh  be  Oevqr  did,  per^ 
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ceiving  the  better  opinion  of  the  court  agaJnft  him.     3  Bul{L  B^* 
Mich.  13  Jac.  Helly  v.  Hender. 
I  *  2.  He  hath  forged  a  hondy  and  that  is  not  thefirji  by  an  htmdred  g 

the  plaintiff  declared  that  the  defendant^  upon  a  colloquium  with 
J.  S.  fpake  thofe  words  of  the  plaintiff,  but  did  not  fay  the  coU 
loqulum  was  of  the  plaintiff ;  the  /rourt  held  that  the  colloquium  is 
fufficieiit.  Judgment  for  the  plaintiff.  Keb.  273.  pi.  60.  Pafclu 
Z4  Car.  2.^8.  R.  Motley  v.  Slaney, 

3.  The  plaintiff  declared  that  he  was  produced  as  a  witnefs  ia 
a  caufe  in  C  B.  ^nd  depofed  nothing  but  what  concerned  the 
iffue,  and  the  defendant  on  difcourfe  of  the  plaintiff's  evidence^ 
faid,  M.  hathforfworn  himfelfin  every  thing  he  fnuore  in  the  caufe* 
It  was  moved  that  the  plaintiff  did  not  fhenv  the  matter  of  the  iffue^ 
nor  ivith  tvhom  the  colloquium  was ;  but  per  cur.  the  averment  is 
fufEcient;  and  judgment  for  the  plaintiff.  2  Jo.  5,  Intratur 
Trin.  21  Car.  2.  C.  B.  Mayn  v.  Okev. 

4*  He  fiole  the  coloneFs  cup-board  cloth*  Though  no  colloquium 
was  laid,  either  of  the  colonel  or  his  *  cup-board  cloth,  yet  the 
court  held  the  words  a£lionable  \  for  they  charge  him  with  fe* 
iony.     3  Mod.  280.  Pafch.  2  W.  &M.  in  B.  R    Anon* 

5.  The  plaintiff  declared  that  he  is  a  trader,  and  that  the  tie-  sMod^^s. 
fendant  faid  of  him,  you  are  a  cheats  and  have  been  a  cheat  for  ^'  ^*  3"**^- 
divers  years*  Holt  Ch.  J.  at  firft  held  that  the  words  muft  be  rtfted^^-'" 
findericood  of  his  way  of  living,  and  fo  needed  no  colloquium  of  caufe  they 
his  trade.  But  in  another  term  mutata  opinione  judgment  'TiT'^'^'d 
was  arretted.  2  Salk.  694.  pi.  4.  PafcL  10  W.  3.  B.  R.  Savage  not  aaion- 
y,  Robery,  able,  it  not 

being  al- 
kgc4  that  the  cheat  was  In  aoy  thing  cclatiog  to  his  trade.  uSee  (U.  a)  pL  25,  a6« 

(L,  b.  4)    Declaration.    How.    As  to  the  Auditors. 


I.  tN  a£):ion  for  words,  the  plaintifF  counted  that  d( 
-*  fpoke  them  tnprafentia  diverforum,  but  did  not  fay  it 


defendant  Noy  57. 

in  auditu^  |*  ^*  * 
Hnd  this  was  moved  to  be  ill  \    for  if  none  heard  them  it  is  no  cordinglyr 
dander.     Sed  non  allocatur ;    for  it  (hill  be  necefTarily  intended  — Goidib. 
that  it  was  in  auditu,  when  it  was  in  prxfentia,  &c.     Cro.  E.  ^'^  P^^* 
487.  pi.  3.  Mich.  38  &  39  Eliz,  B.  R.  Hall  v.  Henncfley.  s".  p',  ^oet 

not  appear. 

The  plaintiff,  declared  that  the  defendant  in  prafentia  &  auditu  ^uamplurhm'trum  Juhtilttrum  dtmini 

ftgiif  fpake  thefe  words  of  the  plaintiff,  thou  art,  '^c*     It  was  moved  in  arreft,  ^c.  that  this  is  not 

coody  for  perhaps  none  of  them  underllood  the  words,  and  confequentlj  it  is  no  Zander.     Sed  non  aU 

Jocatur ;  for  they  are  oply  words  of  form,  and  it  had  not  been  material  if  they  bad  been  left  00 1.    Cro« 

J.  39.  pi.  2.  Mi^h.  2  Jac.  B.  R.  Keilan  ▼.  Manclby. It  being  foand  by  verdid  that  the  de- 

jmidant  fpake  (he  words,  it  is  not  mar^Tial,  though  he  does  not  (ay  in  auditu  plurimorum.  And 
judgment  for  {he  plaintiff.  Cro.  C.  199.  pi.  t2.  Trin.  6  Car.  B.  R.  Smart  v.  Eafdale.-— .If  it 
h«  not  faid  that  the  words  are  fpoken  in  the  prcfence  of  any  body,  they  caiUM»c  be  fcandalous ;  per 
Bacon  J«    Sty*  70.  Mich.  23  Car.  B.  R.' 

2.  The  declaration  was,  thnt  the  defendant  palam  (f  puiRce 
promi/lgavft  de  querente  fuch  and  fuch  fcaudalous  words.  Ex- 
ception was  taken  that  he  did  not  fay  that  the  defendant  fpoke 
tlic  wordd  in  prsefcntia  &  auditu  aliorum«    But  per  cur.  the 

R  r  4  words 
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words  (quod  palam  ^  publice  promulgaTit)  imply  that  it  was  ia 
pnefcntia  &  iuditu,  &c.  for  otherwife  it  is  not  palam.  And 
adjudged  for  the  plaintiiF.  Cro.  E.  86l.  pL  34.  Mich,  43  & 
■44  EUz.  C,  B.  Taylor  v.  How. 

3,  Words  fpoke  of  a  dyer  wcr^*,  tiz,  thou  art  nst  worth  a  pvat. 
The  plaintiff  averred  that  thefe  wordS)  among  citizens  of  E. 
vhcre  the  *  words  were  fpoke,  are  underflood  all  one  as  calling  . 
him  bankrupt.  Error  was  brought,  and  alTigoed  that  it  was 
faid  that  defent'ant  fpoke  the  words  inter  divcrfos  ligeos  of  E. 
without  faying  citizens  of  E.  and  therefore  judgment  was  re- 
verfed.  But  the  court  were  clear,  that  the  words  of  thcmfclves 
were  not  aftionable,  and  that  the  averment  was  idle,  becaufe 
the  words  in  thcmfelves  imjily  a  plain  and  intelligent  fenfe  and 
meaning  to  ercry  man,  JUr.  15.  pL  37.  Pafch.  15  Car.  Meade 
V.  Axe. 


(L.  b.  5)    Declaration.    How.     As  to  fetting  fortlj 
his  Profeffion,  Office,  &<f. 

I.  1N  cafe  for  calling  the  plaintiff  tantrupt  the  plaintiff  had  a 
■*  verdict.     It  was  moved  in  arreft  of  judgment,  that  th« 

plaintiff  had  mi  declared  that  ht  was  a   merchnt,  or  of  any  "ijfltrj 

or  trade.     And  for  that  reafon  the  court  held  the  declaration  in- 

fufiicient,    and    the  judgment  was   ftayed.     Goldlb.    84.  pL  5. 

cites  Pafch.  30  Eiiz.  Anon. 

*^<  2.    What  art  thou?    a   hanirupt,  and  luaft   a   banimft.     After 

r'^Mda  vcrdift  it  was  moved,  the  dtdaraticn  was  quod  cum  Jmt  merrator 

■*/;,      ftr  i.ingnum  tetnpiit,  but  foith  mt  he  war  a  mtrchant  at  the  time  of 

<"^"    the/pealing  of  tlie  words.     The  court  held  the  declaration  to  be 

-„„"™   good,  being  alie Red  he  was  mercator  per  magnun^  tempus ;   buf 

plaintiff  tney  would  advife.     Cro.  E.  273.  pi.  i,  Pafch.  34  Eliz.  B.  R. 

b"ti     1°^'^^"  V-  Lyfter. 

■tha„i  per  muLtos  annoi  Jim  rttroaftoi.  Tb»  eouft  doultcJ  of  riie  aftion,  beciufe  it  li  out  pr«- 
'  illSKed  he  wu  a  niLicliant  ai  ihe  time  the  words  were  fpjLcn ;  and  perhaps  he  ufed  the  Xnit  tai 
It,  ai.d  left  it  o*f.  And  wguid  advil't  of  ii..  Cro.  E.  734.  pi,  jg,  Mich.  41  Ic  43  Eiii.  la 
.-  Dottot  V.  Foid. 

'h^M-.S        -'■  ^"^  ''  ^^^  ^^^^  P^'  ^'^^'  ^^^'  where  a  man  is  fandered  in 

ret,  '  *'■*  P''°f<M'""'  or  trade,  there  ;/  ncedi  not  be  Jo  predjcly  alleged  that  «/ 

eas  he  the  time  of  the  fpeaVing  he  n-ai  a  /awwr,  ph^fician,   merchant,  or 

^e'l™'"  ''^'^"-''raper ;    but  it  hfujidctit  tajheiu  that  he  is  of  fuch  a  tradtt 

tnstr-  "'■''  *^-'  exercifcd  it  for   divers  years,   vithsut   faying   (ultimo)  or 

i.emy-  (Jam)  eliipfos  ;    for  OHC  fiiail  not  be  intended  to  alter  his  trade  or 

™,°   '  profeifion,  but  by  prefumption  he  continues  it  during  his  life. 

,;^{n  Yclv.  159.  Trin.  7  Jac.  iii  cafe  of  TuthiU  v.  Milton. 

lid  city,  for  the  fpace  of  j  jeari  pad,  and  hid  great  Eiini  emendo  vendendo,  ud  Ttt  tbc  de, 
int  »!  B.  fled,  you  a,,  a  hanir„pi,  avd  xcl  tDtot  <  g'-ar.  ]t  was  aifucd  thai  tUii  is  >  gooj  d«- 
aon,  though  not  faid  ultimo  nr  jam  elJpf.  not  eiprefilv  bid  chat  the  plaintiff  waa  a  ^in»n-tt^^per 
^iil'"'M  l'"  ""  '*™'''  *"*  '''"'^ '  ""*  J'"'8™"'  "ffinnwl.  V«l».  ija.  Trin.  7  Jac  B.  R. 
iint.ff  Ji,/ertJ  ttat  bi  haj  hi/»  an  eiioiwi  Jk'i 
Ijr  fpoke  ihete  wBidi  01  tiiin,  vii,  it  i,, /■„,;, 
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enor  Vionght  in  B.  R*  It  was  argued  that  the  word  (forging)  is  adjeAivdy  fpokeOy  and  therefore 
fht  a£Uon  wiA  not  He,-  nnlefi  it  appear  that  be  was  attorney  at  the  time  of  the  rpeaktng»-  which  did 
sot  appear  here  $  for  it  was  faid  that  he  was  an  attorney  per  diverfot  annoe  elapfofy  which  might  be 
30  years  fince,  and  is  not  at  the  time  of  the  words  fpoken,  and  therefore  the  words  fliootd  have  been 
Qam  ultimo  elapfos.)  But  where  the  words  in  themfelves  import  a  fcindal  in  his  profoifion»  as  (am* 
hodexter)  it  is  otherwife ;  /or  then  he  ukes  notice  of  his  profeffion.  And  the  judgment  was  reverfed* 
z  Roll.  Rep.  84.  Pafch.  17  Jac.  B.  R.  Moor  v.  Symms. 

In  an  a^ion  for  fcandalous  words  fpolce  of  a  parfon,  who  declared  that  he  was  induced  into  a  par* 
fonj^  in  Ireland,  and  executed  the  office  of  paftor  by  the  fpace  of  4  years  after*  It  was  moved  ia 
auefty  that  he  did  not  aver  that  be  %ofs  parfon  at  the  time  of  freaking  the  words.  But  per  cur.  it  ihatt 
be  intended  that  he  continued  parfon,  becaufe  he  had  a  freehold  in  the  parfonage  during  his  life  |  but 
*  having  laid  a  fpecial  time,  during  which  time  he  exercifed  the  office  of  a  paftor,  the  court  donbted 
If  it  flionld  be  intended  he  continued  fo  much  longer  than  himfelf  had  laid  it  |  but  inclined  for  the 
plaintiff'.    All.  63,  64.  Pafch.  24  Car.  B.  R.  Dod  v.  Robinfon. 

•CS39  ] 

4.  In  an  a£lion  brought  by  a  counfellor  at  law  for  fcandalous  a  counfcUor 

words  fpoke  of  him,  it  is  not  fufficient  to  fay  that  he  is  hcmo  S^dj^'" 
erudittis  in  'lege,  but  he  muft  fay  that  he  is  homo  conciliarius  j  per  honu  <oncU ' 
Tones  J.  Poph.  207.  Trin.  2  Car.  B.  R.  Cary's  cafe.  {'^'•«'  ^  « 

^  *      -  '  jureperitotx 

per  Coke  Ch.  J.   2  Bulft.  230.  Pafch.  12  Jac.  in  a  nouu 

5.  In  aAion  for  fcandalous  words,  the  plaintiff  declared  that 
he  is  in  medicinis  ioBor  i  but  it  was  moved  in  arreft  becaufe  he 
did  not  Jbew  that  he  was  licenfed  by  the  college^  tsfc.  or  a  graduate 
in  the  univerjity^ ,  according  to  the  ftatute  14  H.  8.  cap.  5. 
Bankes  Ch.  J.  and  Crawley,  upon  reading  the  a£t,  agreed  it  was 
a  general  a^,  fo  that  it  need  not  be  pleaded,  wherefore  they 
gave  day  to  the  defendant  to  maintain  his  plea.  Mar.  ii5. 
pL  193,  Mich.  17  Car.  Dr.  Brownlow's  cafe. 

6.  In  cafe,  the  plaintiff  declared  by  the  name  ofjf.  E»  merchant  g 
and  that  by  buying  and  felling  he  gat  diver/a  lucroy  &c.  and  that  the 
defendant  called  him  a  bankrupt.  It  was  moved  in  arreft  of 
judgment,  that  the  declaration  was  ill^  becaufe  it  did  not  apfiar 
that  he  gained  bis  living  by  buying  and  felling  as  a  merchant.  The 
judgment  was  fef  afide,  Sid.  2^9-  pi-  4-  Mich.  18  Qa^.  2.  B«  R, 
j£merfon  v.  Fairfax, 


(M,  b)     For  Words,    yujlification.     [Or  Ejccufe,] 

[i.  1  N  an  aflion  upon  the  oafe  for  words,  it  is  a  good  j\iftifi-  See  (3. «) 

-^  cation  (though  the  words  were  falfe)  that  h^  was  a  coun^  P**  *•  S.  P, 
Jell&r  of  law f  retained  in  an  iffuc  between  the  plaintiff  and  J.  S.  I^TJJI  {j 
and  he  faid  the  faid  words  upon  the  evidence  for  his  client y  if  they  S.  C.  ad- 
were  diredly  material  to  the  pbint  in  iffuc.    Mich.  3  Jac.  B.  R.  ^^^/^ 
between  Brooke  and  Mountague,  per  curiam.]  ^^^.  ^l^ 

[2.  So  the  faid  matter  (hall  be  a  good  juftiiication,  though  the  counfellor 
words  were  not  precifely  pertinent  to  the  ijjue^  but  by  a  confequencCy  and  *".  '*Tj[*". 
fir  mitigation  of  damages,     Mich.  3  Jac.  B.  R.  between  B&ooke  a  privilege 
AND  Mountague,  per  curiam.]  to  inforce 

[3.  -/fj  in  falfe  imprifonmenty  if  the  defendant  pleads  in  bar  that  J[JJJ^^'?f. 
he  was  mayor-  rf  London^  and  imprifomd  the  plaintiff  till  he  found  formed  hinT 
fureties  for  his  good  behaviour  J  being  a  man  ^  ill  fame  znA  beha-  by  hi$  client, 
yio\ir,  to  wliich  the  plaintiff  replied  de  fon  tort  demefne  ahfque  tali  ^^^^^^ 

13  caufa,    _    '      "' 
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-  can/ay  and  a  counfellor  of  taw  heifig  retained  for  the  defendant^  upoa 
^^  the  information  of  his  client,  faid  upon  the  evidence  tlmt  the 


^and  plaintiff  ivas  of  an  ill  behaviour y  and  that  be  had  committed  felofiy. 
^^a-     In  an  a£tion  upon  the  cafe  by  the  plaintiff  againft  him  for  thefe 
^^*     words,  he  may  well  juftify  the  fpeaking  of  tliem  for  the  matter 
'-^o^-   r-kifej  aforefaid, .  (though  they  are  falfe)  though  they  tend  not  precifely 
f<^  t^^^  18  at  Jn  proof  of  the  iffue  ;  for  they  tend  to  clear  a  Snagifrate  in  the  courfi 


^^^^^^j^„^    of  jtijliccy^and  are  material  to  mitigate  damages y   and  were  Jpch 
^-,  sa.«^d  a      iviihout   malice,      Mich.    3  Jac.    B.  R.    between  B&OOKB    ano 
^okkt^CcUor  It  MouNTAGUE,  adjudged  upon  a  demurrer.! 

^Vv\«  pcnl  ,  . 

\fy  g\vc  in  evidence  vvbat  hit  client  informs  him  of,  being  •  pertinent  to  the  matter  m  qucftioa,  othenffifc 
an  aQion  on  the  cafe  lies  againft  him  by  his  client,  as    Popham  (aid.  Cro.  J.  452.  pL,  ii. 

S.  t.   cited  by  Haughton  as  adjudged  that  no  adlion  lay, S.  P.  and  beraufc  it  was   in   hi$  pro- 

feiTion,  and  pertinent  to  the  good  and  fafcty  of  his  client,  though  not  directly  to  the  illuc,  a  prohibit 
tiou  was  gtjnrrd.      Hob.  325<.  pi.  402.    f-lughs's  cafe. 

If  a  counfclior  fpc^ks  fcandal<ms  words  againft  one  in  defending  his  client's  caufe,  an  a^oo  Ue« 
not  againft  him  for  io  doing}  for  it  is  his  duty  to  fp^ik  for  his  client,  and  it  (haJ!  be  intended  ro  be 
fpoken  accoiding  to  bik  cUcal's  iofti unions  \  per  Glyn  Ch.  J.  Sty.  462.  Migh.  1655.  3*  R*  Woo4 
V.  Gunfton. 

*[54oJ 

See  (C.  a) 

pi.  3*  and 

the  notes 
there. 
lie  /(  a 

/orfivorn  and 
"'       A 

nian.  '  The    court,  and  others  there  being,  there  is  not  a  ivord  tnie  in  tkat 
defendant       affidavit^  and  I  will  prove  it  by  40  'witneffeSy  yet  this  action  is  not 


[4.  In  an  a£Hon  upon  the  cafe  by  A.  againft  B.  if  the  plaintiiF 
declares  that  he  took  his  oath  in  the  court  of  B.  R.  againft  B.  of 
certain  matters  to  have  B.  bound  to  his  good  behaviour,  and 
thereupon  B.  then  faid  falfely  and  malicioufly,  intending  to 
fcandalize  him  in  the  hearing  of  the  judges  and  officers  of  the 


hibited  an 
Engitjb*  bill 
in  the 
wnrckti  of 
H^aleSf  on 
vfbicb  an 
irtjunSlicn 


ihat^i*he  '^^  maintainable ;  for  the  anfwer  that  B.  made  to  the  faid  affidavit 
fhintifex'  was  a  juftificatioH  in  law,  and  /poke  only  in  defence  (fhkmjelfy  and 
that  in  a  legal  and  judicial  ivayy  inafmuch  as  he  fays  he  will  prove 
it  by  40  witnellbs.  Pafch.  15  Car.  B.  R.  between  Moultoh 
AND  Clapham,  per  curiam,  adjudged  in  arreft  of  judgment, 
after  a  verdidt  for  the  plaimiff.     Intratur  Hill.   14  Car.  Rott 

4S9-] 

TC'fli  granted 

for  pofleffion  of  land  in  qucftion  between  them  for  the  faid  plaintiff,  ard  that  the  faid  affidavit  vs$ 
falfc^  and  the  plaintijf  commit teJ  perjury  in  thut.     Thii  was  allowed  a  good  jaftification.     2  Buift.  l/l* 
Mich.  I  Jac.  C.  B.  liilcourt  v.  Harrington. 

S.  C.  cited  ^     [5.  In  Fox^s  Book  of  Martyrs  there  is  a  relation  of  qpc  Green^ 

*''^i^i8?**  7pW  of  S/j^o/i&,  who  is  there  reported  to  have  perjured  himfelf 
and  Popham  bcforc  the  bifliop  of  Norwichy  in  teftifying  againit  a  martyr  in 

afhrmcd  it  tlic  time  of  quccn  Maryy  and  that  after  he  came  to  his  houfe, 

la^J^^whcn  ^"^  there  by  the  judgment  of  God  his  bowels  rotted  out  of  his 

Kb  delivers  bclly,  in  exemplary  puniiliment  of  his  perjury;    and  one  Pri^ 

matter  after  being  lately  made  parfon  oftht  parifh  where  this  Greenwood  lived, 

**'*matier"of  ^"^  ^^^  ^^^^  knowing  his  parifhioners,  and  preaching  againfi  perm 

itory,  and  jury  citcd  xKisJlory  ;    and  it  happened  that  Greeniuood  was  alive, 

not  with  an  ^^^^\  jji  (he  faid  church,  and  after  brought  adlion  upon  the  cafe 

Dander  any.  ^g^i^^  the  parfon,  and  adjudged  not  maintainable  by  Anderfon 

T^bou  art  at  the  affifes,  becaufe  it  was  not  fpoke  malicioufly.     Vide  this  citcd 

0thuf,  The  jvii^^h.  9  Jac.  B.  R.  per  Coke.] 

defend.mt  J  J  r  J      ^ 

pleaded  that  th^re  was  a  robbery  conmittfd,  and  the  common  fame  9f  the  country  was  that  he  \rat  fulky 

of  it.    It  fecms  that  this  is  no  good  juftificacion  io  a^oa  for  words.    D«  236  a*  pU  26.  Hili.  7  £lia« 

i\jlO<U 
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AocMi*  ^«- S.  C.  cited  Bridgm.  6i««»— Brownl.  3.  $•  P*  faid««»S«  P.  per  cnr.  Hoi.  S2.  «t  dw 
cod  of  pi.  7.^ 

The  plaintiff  brcmght  an  action  againft  one  for  fayiog  of  him,  that  b€  heard  he  wat  hanwed  fvr  jUat* 
lv%  of  an  borfe ;  and  upon  the  evidence  it  appeared  that  the  words  were  f poke  in  gruf  and  Jwrow  Jor  tba 
fiewt,  Twifden  J.  cited  it  as  a  cafe  which  himfelf  heard  tried  before  Hobart,  and  that  Hobart  mada 
the  plaintiiF  be  nonfuited,  becaufe  it  wat  not  fpoke  malitiofe }  and  all  the  court  now  agreed  th4t  tfut  if 
don^  according  to  law.     Lev.  8i*  Mich.  14  Car.  x.  B.  R. 

[6,  In  an  adion  upon  the  cafe  for  calli/ig  the  plmntlff  thief^  if  1— ■^■^   ^ 
the  defendant  jufiifies  it,  becaufe  the  pliiinttff  had  fiole  a  certain    *  ^^*  *^ 
things  and  the  plaititiff  replies  thai  after  the  fehny  committed^  and  jL^  -     ^ 
before  •  the.  fpeaking  of  the  words,  be  was  pardoned  by  a  general  ^x,  s/c. 
pardon,  this  fhall  aTOxd  the  juftilication ;   for  bj  the  pardon  the  adjudged  for 
felony  was  cxtina.    Hob.  Reports  92.  B,  cafe  112.  between  ^ough^jt^* 

CUDDINGTON  AND  WiLKINSj  adjudged.]  haps  thedel 

feodant 
^new  him  not  to  be  within  die  pardon.  Mo.  863.  pi.  1187.  S.  C.  adjodged  accordingly. «-—• 

Mo.  872.  pi.  1213.  Mich.  14  Jac.  C.  B.  S.  C.  adjudged  accordingly.  Bbt  Nichols  J.  faid  if  b« 
had  heen  com/'tfledt  and  pardoned  afoerwards,  it  would  be  otberwife.  ■  Ow.  150.  S.  C.  jdjudgel 

for  the  plaih^fl-'.— >  Browtil.  lo.  S.  C.  and  the  court  were  of  opinion  that  by  the  pardon  both  the  po« 
nifhment  and  fault  f  were  taken  away.  S.  P.  per  cur.  obiter  Std.  52.  in  pi.  16.— Hob.  as* 

pi.  107.  S.  C.  adjudged  for  the  plaintiff,  and  it  wai  held  no  great  di/Terence,  though  this  had  brca 
•  l)»6cial  pardon,  and  not  known  to  the  defendant;  for  he  muft  take  heed  at  his  peril  to  do  no  man 
wnmg.»«»But  a  fardm  of  perjury  will  not  reftore  the  perjured  perfon  to  his  credit.  Sid.  52.  Mich* 
13  Car.  2.  B.  R.  in  pi.  26.  per  cur. 

Thou  artarelel  and  a  tray  tor.  The  defendant  jufti6ed  that  «8  Dec.  1659.  the  plaintiff  wn« 
loldier  under  one  captain  C.  againft  the  king.  The  ptaintifT  demurs,  preTuming  the  general  pardon 
^ad  ieftored  him  to  his  good  fame;  but  adjudged  for  the  defendant,  the  plaintiff  not  ihewing  iJiat  hs 
yi^fi  not  one  of  the  perfonr  excepted  therein.    Raym.  23.  Mich.  13  Car.  a.  B.  R.  Harrises  cafe. 

t  C  541 3 

7.  In  an  action  upon  the  cafe  for  calling  the  plaintiff  thie( 
and  that  he  Jto/e  2fbeep  of  J.  S.  the  drfendant  faid  that  the  plaintiff^ 

Jlole  the  famefheepy  by  which  he  called  him  thief ,  as  well  he  might  g 
and  good  per  cur.  Sr.  A£kion  fur  le  Cafe^  pi.  3.  cites  27  H. 
8.  22.  • 

8.  AAion  upon  the  cafe  for  calling  the  plaintiff  ^^  perjured  S.  P.  iMd. 
tnan  ;    and  the  defendant  juftified  that  fuch  a  day  and  year ^  in  the  \^  ^^  J** 

Jlar^chanibery  the  plaintiff  was  perjured^  and  pleaded  certain  in  what,  Auften  ▼• 
&c«  by  which  he  called  him  falfe  perjured  man,  ut  fupra,  prout 
ei  bene  licuit ;    and  a  good  plea,  per  cur.  in  C»  B.  by  which  the 
plaintiff  faid  that  it  kvas  of  his  own  head,  abfque  hoc  that  he  fwore 
piodo  isfforma^     Br.  Adlion  fur  le  Cafe,  pi.  104.  cites  30  H.  8. 

9.  Thou  art  a  traytor,  fpoken  at  W.  in  SufTex.  The  defendant 
pleads  he  fpoke  thefe  words  at  5.  in  Hampfbire,  viz.  fuch  things 
traytors  do,  abfque  hoc  that  he  fpoke  the  words  at  W*  in  Suffex^  It 
was  the  qpinion  of  the  court  the  juftification  was  ill,  and  the 
traverfe  upon  it ;    for  the  aflion  is  general,  and  the  defendant 

Mloth  not  juftify  the  words  in  the  declaration,  and  adjudged  for  the 
plaintiff.  Cro^  £•  133.  pU  34*  Mich.  31  &  32  £liz*  B.  R.  Bel- 
lingham  v.  Mynors. 

10.  Thou  hafl  played  the  thief  with  me,  cmd  haft  Jtolen  my  cloth 
and  half  a  yard  of  velvet.  The  defendant  (iaid  the  plainti^  was 
iis  taylor,  and  that  upon  the  day  of,  is^c.  he  delivered  him  a  yard 
and  a  half  ^ytlyet  to  make  him  hoft,  and  he  made  them  too  freight, 
ratione  cujus  he  fpoke  thefe  words,  viz.  thou  haft  flolen  part  of  the 
velvet  which  I  delivered  to  thee,  abfque  hoc  that  he  fpoke  any  word 
i^iper  vet  alio  m^*    The  court  was  of  of  inion  that  the  plea  and 

tntYcrfc 
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traverfc  do  not  confefs  any  word  of  dander,  and  then  the  travfrjh 
is  merely  void ;   But  becaufe  the  defendant  did  not  anfwcr  to  the 
words  (thou  haftjlolen  my  ckth\  it  was  adjudged  for  the  plaintiff. 
Cro.  E.  239.  pi.  7.  Trin,  33  Eliz.  B.  R.  Johns  v.  Gittons. 
Hoy  34.  II.  7hou  ivaftforfworn  infuch  a  leet  Jtich  a  day.     The  defendant 

*'r?'  T-  P^'^^^  ^^^^  ^^'  plaintiff  the  fame  day  with  others  ivere  /worn  before 
md  Pop- '  thejlenuard  to  prefent^  i^c.  and  they  prefented  fitch  a  ditch  not  fcoured 
fcam'sreafon  ad  nocumentum,  iffc,  which  was  falfey  and  fo  juftifies;  but  did 
V9S,  becaufe  ^^^  ^^^  ^^^  ^^^  knew  it  to  bc  fall'e  of  their  own  proper  know* 
odious  thing,  ledge,  and  they  might  prefent  it  upon  evidence.  Gawdy  and 
and  there-  Fenner  held  that  it  is  properly  and  commonly  to  be  intended 
l^ification  ^^^  ^^  prefcntment  was  falfe  of  their  own  knowledge,  and  fo 
ofitfiuUnot  perjury;  and  if  they  prefented  upon  evidence,  the  plaintiff  ought 
be  uken  by  to  ihew  it  in  his  replication.  But  Pophara  faid  a  man  may  noi 
^!lMor«7.  Jnflify  h  ^^i^tridmenty  but  it  ought  to  be  precifely  alleged.  Cro» 
fl.  701.     '  £•  492.  pi.  9.  Mich.  38  &  39  Eliz.  B.  R.  Wyld  v.  Cookman. 

wild  ir. 

C^pman,  S«  C.  and  adds  thefe  farther  words,  tiz.  and  d'uifi  procure  otbtri  to  hi  firfworm  i  and  ad- 
Ridged  for  the  plaintiff,  bcuufe  the  words  are  a^lonable,  and  the  ]u(U6cacion  not  good  either  in  mat- 
Cer  or  form ;  at  to  the  matter,  becaufe  though  one  prefents  a  tiling  noc  irue  in  a  leet  be  is  forfwom^ 
becaufe  he  may  do  it  upon  information,  as  jurors  in  the  feffions  or  aflifes;  and  as  tofonpi  b^aufe 
]>e  does  not  anfwer  to  the  precurautU  of  other i  to  be  forfwaorHf  and  to  jufiiJUd  for  part  Off/f,  and  the  re* 
Sdoe  remains  without  deience. 

Koy  34.  12.  And  becaufe  it  was  not  alleged  that  the  ditch  was  within  the 

s.  c.  Md     i^^^   ^^^  ^  j^Q^  ^Yit  prefentmcnt  thereof  is  out  of  their  charee,  and 

y.  p.  ad-  '  .'  r  •   **        1  1 

jodged  ac-  ,  tpcn  no  *  perjury,  it  was  agreed  per  omnes  to  be  an  mcurabJe 
cordingiy,  >  ^ult ;  and  adjudged  for  the  plaintiff.  Cro.  E.  402.  pL  o.  Wyld 
•".^  %^^  V.  Cookman. 

principal 

caufe  of  the  judgment  was  upon  this  reafon*  Mo.  537.  pi.  701.  S.  C.  butS.  P.'  does  not  ' 

appear. 

13.  Plaintiff  declared  that  a  commiffion  iffued  out  of  the  ex- 
chequer to  the  plaintiff,  and  one  J.  S.  direfted,  by  force  whereof 
they  took  and  returned  the  examinations  of  fevcral  witncffes  ;  and 
that  thereupon  the  defendant  faid  the  plaintiff  had  returned  as 
depofitiom  the  examination  of  divers  that  were  never  /worn*  The 
defendant  pleads  in  bar  that  he  did  return  the  examination  of  one 
jf.  S.  who  was  ne*uer  fkvorn.     Upon  a  demurrer  It  was  ruled  that 

'  this  was  no  good  j unification  or  bar,  becaufe  it  is  of  one  witncfs 
only,  whereas  the  charge  is  in  the  plural  number.  Adjudged 
for  the  plaintiff.  Cro.  E.  623,  pi.  17.  Mich.  40  &  41  Eliz* 
B,  R.  Fyfh  V.  Thoroughgood. 

14.  I^  an  aftiom  for  fcandalous  words,  the  defendant  juJHJiei 
for  other  words  which  were  fcandalnris  likewife^  and  actionable,  and 

therefore  the  juftification  adjudged  naught.     Brownl.  5  Miclu 

12  Jac.  Stober  v.  Green, 
Brawnl.  1.  I5,  Thou  didjl  Jleal  a  fhch.     The  defendant  pleaded  that  there 

?•  ^*  ^*y**  was  afack  of  a  man  tinhiown  Jlolefiy  and  that  the  common  fanie  was^ 
be  commit-  that  the  plaintiff  had  Jlolen  ity  whereupon  the  dfendant  did  inform 
tcditisgo<jd  ^rhomas  Kemp,  a  jujlice  of  peace  y  ^c,  that  he  had  folen^  arid  in 
reft'on^for"  c^^^^P^^.'^^ng  and  informing  the  faid  juftlce  thereof,  he- did  there^ 
fcicny,  but     ^f^  the  prefncc  of  Kemp  and  of  the  plair.tiffy  fax  unto  the  plaintiff ^  and 
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tfhimi  thou  £dji  Jlialj  &c.  quae  eft  eadem,  &(^  whereupon  the  »•*«»  fp«k 
plaintiff  demurred  in  law.  Hob.*  192.  pK  241.  Trin.  14  Jac«  j^e'J^^f*" 
Rot.  541*  3  Lee.  loi.  Scarlet  ▼.  Stiles. 

16.  The  plaintifF  declares  that  (he  was  in  communication  of 
marriage  with  one  S.  and  that  to  defame  her  the  defendant  fpokq 
thefe  words,  Jhe  hath  had  three  children^  and  yet  was  never  mar» 
riedy  per  quod,  &c.  And  the  defendant  pleads  that  one  G.  in  the 
prefence  of  the  defendant  and  others j  did  fay  the  fame  words ^  that  a 
report  was  fpread  thereof y  and  that  the  defendant  was  cited  into  the 
fpiritual  cpurt  to  certify  what  he  could  fay  therein^  and  thereupon  the 
defendant  did  there  teftify  that  he  did  hear  the  f aid  G.  fpeak  ut  fupra,, 
the  which  is  the  fame  parlance^  &c.  Adjudged  an  ill  plea ;  for  the 
plaintiff  has  alleged  that  he  fpoke  thefe  words,  &c.  and  the  de- 
fendant fays  that  he  heard  one  G.  fpeak  them,  &c.  qusc  eft 
eadem,  &c.  which  cannot  be ;  for  to  fpeak  words,  and*  to  fay^ 
I  heafd  another  fpeak  them,  cannot  be  the  fame  thing.  2  Roll. 
Rep.  284.  Hill.  20  Jac.  S?Srlet  v.  Jennings. 

17.  The  plaintiff  is  a  thief  to  yoti^  and  a  thief  to  me^  and  hati^^^'^^' 
fhlen  20/.  from  me  and  40/.  from  you;    the  defendant  faid  the  t^^l^" 
plaintiff  was  a  thief y  andfelonioufly.fole  2  hens  ftom  her  fuch  a  dajy  agstinft  the 
and  fo  juftified  \  it  was  the  opinion  of  the  court,  it  was  no  caufc  ^«ft««*««» 
of  juftification  of  all  the  words ;    and  the  laft  is  as  fcandalous  as 

the  firft,  and  therefore  the  adion  maintainable.  Andjudgment 
given  for  th^  plaintiff.  Cro.  J.  676.  pi.  12.  Mich.  21  Jac.  Hilf« 
den  V.  Mercer. 

18.  F.fole  plate  out  of  my  chamber  ;  the  defendant  faid  (he  had 
loft  plate  out  of  his  chamber,  and  fufpec^ing  the  plaintiff  to  have 
(lolen  it,  ihe  fpake  thefe  words  ;  the  juftification  is  ill  \  for  fuf* 
picLon  is  not  fufficient.  Cro.  C  52.  pi.  10.  Mich.  2  Car.  Powell 
V.  Plunket^ 

(M.  b.  2)     Plea  in  Ban  [54J  J 

I.  TF  In  an  aftlon  for  thefe  words,  I  will  alide  by  it  that  C.  R^ 
-*  was  and  is  a  falfe  thtefy  and  wafi  at  my  door  the  fefftons^y  at 
nighty  between  one  and  two  of  the  clock  after  midnighty  and  would 
tave  robbed  me,  and  did  break  open  my  doors  and  put  me  in  Jeopardy 
of  my  lifcy  the  defendant  pleads  that  the  plaintiff  non  fuit  dam* 
nificatus  in  forma  qua,  &c.  this  is  no  good  plea,  for  he  acknow-  . 
ledges  the  fpeaking  of  the  words,  and  what  damage  can  there  be 
more  grievous  than  fuch  a  report  ?  Adjudged  per  tot.  cui^, 
D.  26.  pi.  171.  Hill.  28  H.  8.  Ruffers  cafe. 

2.  B.  brings  aftion  againft  S.  for  calling  him  perjured  man^ 
and  S.juJHfies  that  he  was  perjured  in  fuch  a  couYt  in  fuch  a  d^pof^ 
tiony  and  pleaded  it  certainlyy  and  found  for  the  defendant  y  and  judg* 
ment  thereupon  accordingly ;  afterwards  S.  again  publfhes  the  fame 
words  of  B.  who  thereupon  brings  a  new  oBion  for  the  new  pttblicc^ 
tiony  and  S.  pleads  the  firjl  judgment  in  bar  /  adjudged  without 
contradi£):ton  a  good  oar.  2  Brownl.  49.  Hill.  8  Jac.  C.  B; 
Styles  V.  Baxfter. 

3.  Plabtiff 
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3.  Plaintiff  declares  that  whereas  (he  was  of  a  good  fam^  ail4 
Boncft  reputation,  &c.  the  defendant  faid  of  her,  Jbe  is  a  amnum 
mthore^  and  I  nvill  prove  her  oru^  &c.  per  quod,  &c.  The  de- 
fendant pleads  that  at  the  time  when  the  words  were  fpoken^  the 
phnnttff'  was  mt  of  an  bofufl  reputation^  as  in  the  declaration  is  aU- 
ieged  s  adjudged  for  the  plaintiff^  nifi.  Sty^  1 1 8.  Trin.  24  Car. 
B4  R.  Strachy's  cafe. 

4*  Words  fpoken  of  the  plaintiff,  an  alderman  of  Notwich^ 
and  a  juftice  of  peace,  nz.  be  is  a  tafcally  alderman ^  afoBieus 
gJdermanf  a  lampooner,  and  avers,  thai  a  lampooner  is  there  under" 
Jlood  to  be  a  libeller  :  the  defendant  pleaded  in  bar  a  former  a3im 
brought  by  the  fame  plaintiff  ^r  the  fame  words,  only  that  in  that 
aBion  no  interpretation  was  given  of  the  word  lampooner,  and  that 
in  that  action  the  plaintiff  was  barred ;  upon  a  demurrer,  it 
was  objeded  that  the  interpretation  of  the  word  lampooner,  in 
this  adion,  makes  it  a  different  a&ion  from  the  former^  and 
therefore  the  bar  in  that  is  no  bar  in  this*  But  adjudged  that  the 
plaintiff  having  been  once  barred  in  an  a£lion  fox  the  fame 
words,  he  Ihall  not  entitle  himfelf  to  a  new  aciion  by  a  new  in- 
terpretation of  a  new  word.  3  Lev.  248.  Hill*  i  &  2  Jac.  2« 
C.  B.  Gardiner  v*  Helvis* 


(M.  b.  3)    Replication*    Good. 

T.  J  F  in  an  a£lion  for  thefe  words,  thou  hc^  forged  an  obligatiartf 
*  and  I  will  prove  it ;  the  defendant  y^^^^j  becaufe  the  plaintiff' 
had  forged  an  obligation  in  the  name  of  y.  S.  die  plaintiff  replies  de 
Jon  tort  demrfne,  &c*  It  was  moved  in  arreft  that  it  was  not 
fliewn  that  the  bond  was  fealed  and  delivered ;  but  per  cur.  it  is 
well  enough,  for  it  muft  be  fo  intended ;  for  otherwife  it  is  not 
a  bond  but  a  writing  only*  It  was  alfo  moved,  that  the  iilue  was 
not  good|  becaufe  a  fpecial  forgery  being  alleged,  it  ought  to  be 
fpeciallv  traverfedj  but  per  cur.  it  is  well  enough  $  but  if  not, 
it  is  aided  by  die  ftatute  32  H.  8.  And  judgment  for  the 
plaintiff.  Cro.  E.  607.  pL  7.  Pafch.  40  Eliz.  B.  R.  Wade  y. 
Buffard. 
C  544  ]  ^*  O'lC  cannot  rejoin  upon  words  which  are  not  in  the  declaration 
nor  in  the  plea ;  for  if  the  declaration  and  the  plea  be  naught,  the 
replication  cannot  make  them  good.  Per  Roll  Ch.  J.  Sty.  70. 
]^Gch•  23  Car.  Anon* 

(M.  b.  4)    Words.    Rules  as  to  Conftruaioos  of 

Words. 

I.   A  N  a£lion  on  the  cafe  does  not  lie  for  words,  unkfs  fpJte 
£\  JireBly,  and  in  the  ajirmative ;    for  fuch  a^lion  does  not 
lie  for  words  by  circumjlance  tending  to  any  Jlander^    Per  Meade* 
Mo.  182*  pU  325,  Tnn.  26  £tiz« 

2.  Where 


aSfonfi  [for  Words.] 

^.  Where  one  gains  his  living  by  a  lawful  trade  *[*  fiienee  or  arf\  •  And,  169. 
as  a  lawyer,  phyfician,  &c.  and  one  defames  hxm  in  cxercifing  ^*j  cita    * 
of  that  which  he  proFefTes  and  cxcrcifcs,  action  lies.    Per  cur*  s.  c. 
2  And.  41.  pi.  26.  in  cafe  of  Hele  v.  Gyddy. 

3«  Sermo  relatus  ad  perfonatn  inteUlgi  debet  de  conStione  peyfina. 
4  Rep.  16.  a.  pi.  6.  Mich,  27  &  28  Eliz.  in  Birchley's  cafe. 

4.  Where  words  are  ambiguous^  fo  as'  they  may  be  expounded 
in  good  0r  ill  part,  no  adion  *lies ;  for  they  (hall  be  expounded 
in  the  beil  fenfe.  Cro.  £•  672.  pi.  33.  Fafch*  41  £liz»  C.  B. 
Anon.  ^ 

5.  In  every  a£tion  for  (landerous  words  2  things  are  requifite. 
ift.  That  the  per/on  fiandalized  be  certain.  2dly,  That  xhtfcandat 
be  apparent  from  the  words  themfelves,  Refoived  4  Rep,  17.  b. 
]^Cch•  41  &  42  £liz.  B.  R.  in  cafe  of  James  v.  Rutlidge. 

6.  Where  the  words  fpoken  do  tend  to  the  infamy^  £fcrtdity  or 
difgrace  of  the  party j  there  they  are  aftionable  j  per  Willfams  J. 
and  this  rule  was  affirmed  by  the  court.  BullL  40.  Trin.  8  Jac. 
in  cafe  of  Smale  v.  Hanunon. 

7*  Defamation  which  is  a£tionable,  muft  be  fuch  as  prabei 
tccafionem  ruin^^  viz.  ruin  to  his  profejfion  and  trade  which  fupport^ 
him,  &c.  or  ruin  to  his  body^  or  for  which  fome^  corporal  punifhment 
ought  to  be  infliBed  upon  him ;  per  Mountaguc  Ch.  J.  Palm.  2 1. 
Mich.  17  Jac.  in  cafe  of  Godfrey  v,  Owen. 

8.  In  aftions  for  words  arc  to  be  confidered  the  words  them' 
felveSf  and  the  caufa  dicendi  ;  for  fometimes  in  the  firft  cafe  they 
will  bear  an  a£iion,  and  yet  when  the  caufa  dicendi  is  confidered 
they  will  not;  per  Barkley  J,     Mar.  20.  pi.  45.  Pafch.  15  Car. 

9.  In  aflions  for  words  fpoke  by  way  of  heatfay  or  report,  if 
the  defendant  names  his  author^  he  is  difcharged,  and  the  plaintiff 
put  to  bring  his  aftion  againft  the  author.  See  Lev.  82.  Mich. 
14  Car.  2.  B.  R.  Crawford  v.  Middleton.     And  fee  (X.  a)  pi.  3. 

10.  A£lion  lies  for  fpeaking  fcandalous  words  of  a  limeburner, 
or  of  any  man  of  any  trade  or  profeffton^  be  it  ever  fo  bafe^  if  they 
are  fpoke  with  referetice  to  his  profejjion ;  per  Keeling,  Twifden, 
antf  Windhami  Lev.  115.  Mich.  15  Car.  2.  B.  R.  in  cafe  of 
Terry  v.  Hooper. 

11.  Bridgman  Ch.  J.  faid  he  was  not  fatisfied  to  go  by  pre-- 
cedents,  becaufe  he  held  that  to  be  fcandalous  naw  yrhich  was 
not  20  years  ago ;  that  it  is  ufe  makes  words  have  force;  and  words 
that  are  alienable  now,  hereafter  may  not  be  fo*     Cart.  55.  Hill. 

17  &  18  Car.  2.  C.  B.  [  545  J 

1 2.  If  part  of  the  words  //  aBionable,  and  part  noty  yet  an  ac-  When  any 
tion  lies  for  them  which  arc  aaionable ;  per  Roll  Ch.  J.  Sty.  1 1 3.  arVaftior.'*' 
Trin.  24  Car*  in  cafe  of  Smith  v.  Hobfon.  able,  the 

plaintiff 
Aall  have  judgment ;   and  fo  it  bath  been  often  adjudged  \   per  tot.  cur.    Cro.  £.  7S8«  Mich.  42  9t 
43  EUs.  C.  B.  in  pL  28. 

13.  It  is  a  general  rule,  that  where  onis  life  may  be  brought  in 

Juefliony  as  to  call  one  thief,  the  words  arc  a(5:ionable  j  per  Wild 
2  Freem.   Rep,    14.  pi.   14.  Mich.   167 1.  C.  B.  in  cafe  of 
King  V.  Lake.     ■ 

1^,  If 


545  dftiontf  [Scandalum  Magnatum.] 

14.  If  the  words  be  fuch  as  do  neceffarily  relate  to  his  etii^Ioj^ 
went,  the  words  are  a&ionable,  nvithout  any  colloquium.  Freeni. 
Rep.  277.  pi.  309.  Mich.  1675-  B.  R.  in  cafe  of  Bell  v, 
Thatcher. 

15.  JFords  iDhich  of  tbemf elves  are  aShnai/e,  without  regard  to 
the  perfon,  or  foreign  help,  mtf/f  either  endanger  the  party  s  life,  or 
fubjeSl  him  to  infamous  punybment ;  and  it  is  not  enough  that  the 
party  may  be  fmed  and  imprifoned ;  for  if  one  be  found  guilty  of 
any  common  trefpafs,  he  fhall  not  be  fined  and  imprifoaed,  yet 
none  will  fay,  that  to  fay  one  has  committed  a  trefpafs  will  bear 
an  a^on^  or  at  leqft  the  thing  charged  upon  him  miifl  in  it/elf  be 
fcandalous  i  per  cur.  6  Mod.  104.  Hill.  2  Ann.  B.  R.  in  cafe 
of  Ogden  V*  Turner. 

16.  To  bear  an  aftion,  words  muft  have  a  certain  Jignijicatioti, 
they  muft  fo  refieB  upon  a  perfon,  that  if  true  he  might  be  liable  to 
fome  legal  punifhmenty  or  if  from  the  fpe'aking  fome  particular  da-- 
mage  does  accrue,  or  is  likely  fo  to  do,  and  cofts  or  damages  y  or  [if  it  be\ 
on  a  colloquium  of  his  trade  [the  words  may  bear  an  a£lion.]  Rep. 
of  Cafes  of  Pra£l.  in  C.  B.  160.  Mich.  13  Geo.  2.  Fcr  cur.  ia 
cafe  of  Palmer  v.  Edwards. 


Wejm.  3  -£.  I.    l^rONE  fhall  publifb  or  counterfeit  any  falfi 
cap,  34.  -^  ^    news,  'whereby  difcord  orjlander  may  groru 
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Of  thefe         I . 

5  kinds        between  the  king  and  his  people,  or  the  great  men  of  this  realm  /  and  h^ 
within  chia    ^iat  fo  doth  /ball  be  kept  in  prifon  until  he  hath  brought  him  forth  into 

If  thef  are  '^^  ^'^^  which  did  fpeak  the  fame. 

mgainfttSe  2.  *  2  iJ.  2.  fat.  I.  cap.  5.  of  counterfeiters  of  falfe  news  of  pre* 

*'•£?  where-  lates,  duteSf  earls,  barons,  and  other  noblci,  and  great  men  of  the 

or  fcandal  ^^alm  i  and  alfo  of  the  chancellor y  treafurer,  clerk  of  the  privy  feal^ 

may  arife  feward  of  the  iin£s  houfe,  •\jujlices  cf  the  one  bench  or  of  the  other, 

between  the  ^^j^  ^^^  g^g^f  cmcers  of  the  realmy  it  is  defended  iiat  none  contrive 

lii"cofD.  ^^  ^^^^  ^^y  f^lf^  things  of  prelates,  lords,  and  of  other  aforefaid,  wber^ 

noni,  figni.  of  difcord  or  fander  might  rife  within  the  realm  ;  omd  he  that  doth 

l^ed  here  by  f},^  y2ri«^  fhall  be  imprifoned  till  he  have  brought  him  forth  that  did 

aSJfjr-  fpeak  the  fame. 

gttitji  the  3.   12  R.  2*  cap.  II.    When  any  fuch  mentioned  in  the  flattiit 

'IT'S*'  Wefim.  1.  cap.  34.  and  2  Rick.  2.  cap.  j.  is  taken  and  imprifoned, 

iifwrdor  ^^d  cannot  bring  him  fortb  that  did  fpeak  the  fame,  he  fhall  be  pu^ 

|(u«ftdal  may  nybed  by  the  advice  of  the  council* 

be  moved 

between  them  and  the  king,     ^dly,  Agau-p  the  king,  whereby  difcord  or  fcandal  may  grow  between  the 

king  and  the  peers,  or  lords  and  aoblet.  of  the  realm ,  fi^nified  here  by  the  great  men  of  the  icala. 

4thly)  jtga'wft  tbt  pttrsy  or  lords  and  nobles  of  the  realm,  whereby  difcord  or  dander  may  happen  be* 

tween  them  and  the  king.     LaAlyj  Wlicreby  difcord  or  fcaadal  may  arife  between  the  king^  his  Jord^ 

and  commons.     2  Inft.  227. 

It  was  refolvcd  by  all  the  jaiHces,  that  horrible  and  flanderous  words  jp9kiH  ^f  ftuem  Mmy^  v>ci^ 
within  this  ftatutej  and  punifliable  hereby,  and  not  by  the  ftatutes  of  1  R.  2.  cap.  5.  aor  11  R.  a«^ 
cap.  II  1 1,  for  the  king  or  queen  is  an  exempt  perfon,  and  not  included  within  thefe  wofda  £tbe  great 
Men  or  nobles,  &c.]     2  Inft.  228. 

But  it  is  to  be  underftood,  ^hat  albeit  the  ftatute  of  Weftm.  i.  and  of  2  R*  9.  be  general  m  tke 
ftegativey  yet  do  they  not  extend  to  all  manner  of  f^lfe  news,  or  horrible  and  falCc  fcaodais  and  lief>  &«• 


< 
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totihtf^ittud^nly  t»  extrtiuilcial  fitndtrtf  &c.  anj  therefoi«  if  any  man  bting  an  appeal  of  murder ^ 
rtHgryf  or  other  felony y  againft  avy  of  the  peers  or  nobles  of  the  realm,  Hec.  and  charge  them  withmur- 
fler,-  robbery,  or  telooyy  aUbeit  the  charge  be  falfe,  yet  ihail  they  have  no  aftion  de  fcandaiis  xaagnat* 
Aeither  at  the  common  law^  nor  upon  either  of  tbele  ftatutca  for  the  bringing  of  ibif  action,  nor  for 
•firming  the  fame  to  his  council,  accomey,  orturfitor  for  the  framing  of  his  writ,  or  for  fpeaking  the 
fame  in  evidence  to  a  jury,  or  for  ofing  of  thofe  words  for  the  neceilary  commencement  or  profecution 
of  this  aQion  judicially.  And  foit  is  in  an  a^ion  of  ^*  forger  of  falje  deeds^  or  any  other  adion 
whatfoever ;  for  it  is  a  biaxim  in  law^  that  a  man  Jball  tiot  be  punched  for  Juirg  wr'tti  m  (be  court  of  the 
Hngy  he  jr  rightfully  ov  Wrongfully,  And  the  realon  thereof  is,  that  men  iiouTd  not  be  deterred  to  take 
their  remedy  by  due  coorfe  of  law ;  and  therefore  the  ftatutes  never  intended  to  prohibit  the  fuing  out 
of  the  kiiig^s  writs,  aad  tbe  procreding  thereupon.  And  fo  it  is,  if  in  the  i^ar-chamber  a  peer  of  the 
tealm  be  charged  with  forgery,  perjury,  or  the  like  ;  but  if  in  the  bill  the  plaintiff  ciiargeth  him  with 
^ony,  or  any  other  offence  not  examnoble  in  that  court y  lliat  flander  is  within  thefe  ftatutes,  for  that  the 
jilaintiff'  purfueih  not  hit  charge  in  any  judicial  courfe>  feeing  the  court  hath  no  jurifdi^on  of  the 
iame.     And  fo  hath  it  been  adjudged.     %  Inft.  228. 

••  See  pi.  2. 

It  appears  that  not  only  the  tellers  and  reporters  of  fuch  falfe  news,  but  the  devifers  and  inventors 
thereof,  are  prohibited,  b\it  no  punjflnneat  is  infifled  hy  the  fiatute  of  fVefim,  i.  upon  the  devifer  or 'w 
Hftniarf  fir  he  u  left  to  the  common  faio  to  be  punijbed  hy  fine  and  imprifonmcnty  according  to  the  quality 
and  quantity  of  the  offence,  which  is  aggravated,  in  refpedt  that  it  is  prohibited  by  this  »€t  of  par- 
iiameot.    2  Inft.  228. 

*  It  was  refolved  that  this  ftatnte  Is  a  general  law»  a  Mod.  99.  Trin.  2S  Car.  C.  B.  in  cafe  of 
the  Earl  of  ShafUbury  v.  Ld.  Digby. 

f  How  Uv  it  extends  to  the  judges  of  both  benches,  fee  Vaugh.  139.  in  Euiheirs  cafe. 

a.  C  brought  a  writ  of  forger  offalfi  deeds  agaitift  Ld,  B.  and  This  cafe  U 
pending  the  writ  Ld.  B.  for  flandcring  him  of  forgery  by  the  faid  Jr^^^^J,. 
iuit,  brought  an  a£iion  de  fcandalis  magnatum.     The  defendant  a6  to  30.  Jl 
iuftified  by  his  having  the  faid  writ  before,  and  concluded  that  it  s.  c.  cited 
18  the  fame  flander,  ice.     Upon  demurrer  the  beft  opinion  was  s*^p.'cite4 
that  the  juftification  was  good,  and  out  of  the  intendment  of  the  Hob.  266* 
law,  and  ftatutes  of  flander,  &c.  for  no  puniihment  Vas  ever  ap-  j"  ?\  35^ 
pointed  for  fuit  in  law,  though  it  be  falfe,  and  for  vexation ;  and  a"',  J'eij^ 
la  this  ca£e,  the  fuit  not  being  determuied,  it  cannot  be  faid  whe-  which  ieems 
dier  it  be  true  or  falfe.     D.  285.  a.  pi.  37.  reports  it  as  Mich.  13   '©  be  amif. 
H,  7,  C.  B.  Lord  Beauchamp  v.  Sir  Richard  Croft.  thercfgn^ 

year,  by  rea- 
fon  of  the  cafe  in  Dyer^  being  taken  in  among  the  cafes  reported  in  Trin.  i  x  £I1s.  though  D.  cites  k 
as  Mich.  13  H*.  7. 

3.  /  hifve  heard  that  your  lordjhip  hath  fought y  hy  uncharitable  ^  f^dcrfiand 
iiuansy  to  bereave  me  of  my  life,  lands  y  and  liberty  y  is  aft  ion  able,  the  ^^^^.  *     . 
words  being  in  a  letter  dircfted  to  the  lord  himfelf.     Mo.  142.  ofhtegroL» 
Are.  cites  Trin.  10  Eliz.  Lumley  (Lord)  v.  Fox.  .  ^^'^^^p'^U^fg 

mhtg  to  make  my  guts  to  fiy  about  my  heels f  and  kill  me  betoill^  though  he  Jbould  be  hanged  toiti  in  cne  hour  ' 
ffter  the  fa&  done*  A  ftrange  hind  of  dealing  in  a  nobleman^  and  fuch  it  is  that  upon  try  complaint  unto 
eh*  lords  of  the  costneil,  it  hath  pleafed  them  to  take  oider  for  my  Jafety  as  the  lanv  doth  require*  The 
plaiAtiff  alleged  that  the  defendant  fpoke  the  faid  words,  vix.  dixit  8c  contrafecit.  The  cafe  was,  that 
the  defendant  never  fpoke  thofe  words,  but  wro\e  them  in  a  letter  to  B.  verbatim,  and  the  tetter  was 
fliewn  to  the  jury,  but  no  proof  was  offered  that  he  fpoke  the  faid  words;  but  fevcrai  wimefTcs  were 
produced  to  prove  that  he  fpoke  the  faid  words  to  the  privy  council ;  but  there  was  no  diredl  proof,  but 
^refumptions  only.  The  court  feemed  thatthis'was  within  thecompafs,  and  a  counterfeiting  and  pub- 
^filing  ;  and  whether  a  man  be  the  firft  devifer  or  not,  is  net  material ;  for  if  he  be  the  iirft  reporter 
afterwards,  he  is  in  danger  of  the  ftatute  by  publiihing  it ;  and  here,  though  he  fays  (I  urderficndy)  yet 
~bccaufe  he  does  not  vouch  his  author,  it  ihall  be  underftood  that  he  is  the  underftander  and  devifer.  Dal. 
8o*  pi*  19*  anno  14  Eiie.  Ld.  Abuigany  v.  Cartwright. 

• 

4.  //  is  no  marvel  that  yoti  like  not  of  me;  you  lUe  of  thofe  that  S.  C.  cited 
tnaintain  fediiion  againfl  the  queer! s  proceedings.     The  defendant  ^^  cLnch. 

Ju/fifiedy  for  that  &  defendant  was  vicar  of  N.  which  was  a  be-  poph.  69.  * 
Vol.  I.  S  f  nefice 
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heSce  vith  cure,  and  that  the  plaintiff  procured  J.  S.  and  J.  D. 
to  preach  in  his  church,  who  •  inveighed  in  their  fcrmonS  agaiull 
the  book  of  common  prayer,  and  becaufc  the  defendant  wouk 
have  hindered  their  preaching  as  not  licenced,  the  plaintiff  Jaid  /i 
iht  dcfiiidant-,  thou  aft  a  feljc  variety  I  lite  net  of  tktt  \  to  wfcoii 
the  defendant  rtpUed^  'lis  no  marvil,  tbeugh  you  lih  tiot  cf  mt ;  /m 
you  Hie  if  thofe  {mc:iiiing  the  faid  J.  T.  and  J.  G.)  that  maintah 
/edition  (meaning  fcditiofam  iftam  doflriiiam)  againji  the  quecrf^ 
proceedings.  Refolvcd  a  good  juftitication  j  for  the  fenfe  of  thi 
words  mull  be  collefled  from  the  canfc  and  ocLafion  of  fpeakinj 
them  }  fo  that  in  this  cafe,  by  the  word  (fedition)  the  defendan 
did  intend  the  feditious  difcourfc  and  doflrine  againll  the  queen'; 
proceedings  upon  the  a&  i  Eliz.  by  which  the  common  prayci 
book  is  ellabliftied,  and  not  any  fucii  public  and  violent  feditioi 
as  was  dcfcribed,  and  as  ex  vi  termini  the  word  impom 
4  Rep.  12.  b.  pi.  I.  Trin.  20  Eliz.  B.  R.  lA.  CromweU  r 
Denny. 

5.  Teu  (pradift.  epifc.  innuendo)  have  ^orif  a  letter  to  me,  vihici 

I  have  to  fixtu,  lehich  is  ngainj}  the  ivord  of  Gcd,  a^ainjl  the  queeii. 

outhority,  and  to  the  maintenance  af  fiipeijlilioii,  and  thai  I  viill  Jfam 

to  prove  ngainjl  you.     500  marks  damages  were  given,  and  du 

court,  upon  good  deliberation,  awarded  that  the  bilhop  rcco\-e] 

the  50Q  marks  damages,  and  81.  colts.     Cro.  E.    i.  pi.  a.  Hill 

24  Eliz.  B.  R.  Bilhop  of  Norwich  v.  Prickett. 

i.E.jgt.        6.   My  lord  Mordaiint  did  itiovi  that    P.  robbed  S.   and  hid  na 

'"■         compound  -with  S.  for  the  fame,  and  Jaid  he  would  fee  me  /atis^d Jot 

.Mor-'     the  fame,  though  it  coji  him  100/.  which  I  did  fir  bim,  being  m^ 

int.S.C.  ma/fer,  otherivife  the  evidence  which  I  could  have  given  would  hen* 

irrer  hy     hanged  P.     It  was  adjudged  that  the  words  were  adtionable,  aiu 

,  at  id-     fhall  be  taken  in  the  worlt  fenfe,  and  to  the  difgrace  of  the  plain 

nftratot     tiff.     Errof  was  brought  in  the  exchequer-chamber,  and  cttoi 

"nothing    aTigned  in  the  point  adjudged,  Qu:ere.  Cro.E.ey.pL  17.  Mit:b 

iistDihe  29  &  30  Eliz.  B.  R.  LordMordaunt  v.  Bridges. 

gd,  but  wlinhcT  an  idinimnnloT  might  n 


7.  "Words  fpoken  in  open  feflions,  viz.  you  have  perverted  j.ij- 
t'h'i,  and  to  yaur  Jhatr.e  and  dijhonsur  I  wili ptvve  it,  adjudged  ai;- 
tioiiable  i  whereupon  the  defendant  judified,  and  afteiM'ards  the 
parties  agreed.  Mo.  409.  pi.  554.  Trin.  37  Eliz.  Lord  Dela wan 
V.  Pawlctt. 

8.  Words  were,  viz.  tl^e  Earl  of  Lincoln's  men,  hy  his  command- 
ment, did  take  the  goods  of  one  Hofiins  by  a  firged  -warrant,  &c.  Ii 
was  moved  in  arrelt  ot  judgment  that  the  words  were  not  fufii- 
cieiit  to  maint^iin  the  a^ion,  becaufe  it  was  not  averred  that  th 
tarl  kneiu  the  warrant  to  be  forged !  and  of  the  fame  mind  was  th« 
court  at  this  time.  GoJdf.  115.  pi.  10.  Mich.  39  &  40  Eliz. 
Lincoln  (carl)  v.Micheibom. 

9.  My  lord  is  a  iafe  earl,  and  a  poultry  Icrd,  and  kee^eth  nont  tm 
rogues  and  rafcais  like  hinifelf.    The  court  divided,  whether  ac- 

tionabli 
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lf&!)&ble  or  not  s  and  afterwards  the  defendant  died,  whereiipbn 
the  bill  abated.  Cro.  J.  196.  pL  22.  Mich.  5  Jac.  B.  R.  Lincoln 
(carl)  V.  Roughton. 

10.  The  defendant  difcourfing  with  T»  S,  the  fetvant  of  the  Cro.c.i3|. 
lord  Say,  faid,  thy  lord  is  a  traitor^  and  I  nxjill  prti>e  it.  Tjpon  ad-Jd^^e^'f^^ 
not  guilty  pleaded^  the  lord  Say  had  a  verdift,  and  2o<5oL  da-  the  plaintiff; 
ttiages.  It  was  moved  in  arreft  of  judgment  that  the  ftatutc  was  — iWd.142. 
mifrecitedj  for  the  word  *  (ties)  was  mentioned 'inftead  of  ?/],c^u^(^^"- 
(jhmdet*)  Sed  per  cufiart,  this  is  a  miffecital  in  a  loord  not  ma*  tion  there 
terialy  and  not  in  any  fubftance  of  the  ftatutc,  and  therefore  well  was,wherhct 
enough,  adly.  It  is  not  avdrred  that  the  plaintiff  was  a  peer  when  ^Jrl?\^\h\% 
the  words  were  fpoken.     Sed  per  curiam,  it  is  that  the  defendant  cafe  might 

f  £xit  de  eodem  vicecomite,  which  is  a  ftrfficient  averment.     Jo.  194.  *^«  brought 
pL  5.  Mich.  4  Car.  B.  R.  Lord  Say  v.  Stephens.  ihequeJ-" 

chamber.  Ley's  Rep.  82.  S.  C.  and  refolvcd  that  mifrecital  of  any  part  of  the  §flatute  which 

^Xi^  Bot  make  the  oflfience,  or  provide  punifhment,  does  not  vitiate  the  count  \  and  that  tlie  words 
(thy  lord)  is  fufficient  averment  of  his  being  (heriff  [vifcount]  at  the  time  ;  and  that  afterwards  it 
was  refolved,  that  |  error  does  not  lie  in  the  exchequer-chamber,  apon  the  ftatuce  of  27  Eliz. 
Palm.  J65.  S.  C.  adjudged  accordingly  for  the  plaintiff. 

*  Vide  pi.  14.  in  die  notes.  ^  [  548  ] 

i*  See  pi.  22. 

X  Sid.  143.  pi.  20.  Pafch.  15  Car.  2.  B.  R.  Earl  of  Stamford  t.  Nrdham,  S.  P.  adjudged  that 
-  Jt  does  not  lie;  and  faid  it  had  been  fo  adjudged  in  Lord  Say's  cafe,  and  alfo  in  the  caie  of  Nev>ll  v« 
South.  S.  P.  cited  as  adjudged  in  Lord  Say's  cafe.     Sid.  240.  Arg.  in  pK  13.         5  Mod.  230* 

^rg.  cites  S.  P.  held  accordingly. 

11.  The  defendant  being  a  parfon,  fpoke  fcandalous  words  of 
the  lord  Leicefter  in  the  pulpit.  It  was  moved  in  arreft  of  judg-» 
jsientthat  this  adion  being  brought  on  the  ftatute,  it  fhould  have 
concluded  ctmtra  formam  jlatuti^  which  not  being  done,  it  (liall  be 
intended  an  a&ion  at  common  law :  and  if  fo,  then  at  common 
law  thefe  words  are  not  a£lionable ;  but  adjudged  for  the  plaintiff 
by  2  juftices  againft  one*  %  Sid.  ai.  30.  Mich.  1657.  B.  R.  Ld.  . 
Leicefter  v.  Mandy» 

12.  The  defendant  being  a  parfon,  faid  in  his  pulpil,  the  Lord 
of  Leicefier  is  a  wicked  and  cruel  man^  and  an  enemy  to  the  reformation^ 
adjudged  for  the  plaintiff*  2  Sid.  21.  30.  Mich.  1657.  B.  R. 
Leicefter  (Ld.)  v.  Mandy. 

13.  My  lord  Abergavenny  fent  for  us^  and  put  fome  of  us  into  s,  C.  cite4 
the  coal-'houfey  and  fome  into  the  focks^  and  me  into  his  houfe  called  per  cur. 
little  eafey  adjudged  adionable.     Le.  336.    pi.  466.    cites  Lord  ^^^-  ^"^^ 
Abergavenny's  cafe. 

14.  Words  were,  my  lord  is  no  more  to  be  valued  than  the  do^  l-^v.  148. 
that  lies  there.  After  judgment  for  the  plaintiff  in  C.  B.  it  Was  fh^^^o^ 
ailigned  for  error  that  there  was  not  any  averment  that  a  dog  did  feemed  to 
lie  there ;  befides  the  judgment  was  quod  (it  in  mifericordia,  think  the 
when  it  fhould  be  quod  capiatur,  being  founded  on  a  ftatute.  Sed  J^'^^^JcnJ^/* 
adjomatur.  Sid.  233.  pi.  35.  Mich.  16  Car.  2.  B.  R.  Probee  but  as  to  ' 
V.  Ld.  Dorchefter.  the  other 

error^  and 
*  like  to  another,  which  was  that  the  declaration  faiJ,  t^e  falja  Sf  opprohncfa  verha  of  hmj  and  did  net 
Jay  *  mendmciay  or  faifa  ncva^  but  to  thefe  the  court  faid  nothing,  but  adjornatur  to  be  furtlier  argued* 

fiut  in  the  mean  time  Proby  was  killed,  and  his  executors  paid  the  money,  as  the  marquis  told  the  re* 

porter.  *  See  pi.  10. 

S  f  2  15.  There 


dSiontf  [Scandalum  Magnatum.] 

~^^^'  S"'  There  is  a  diSerence  between  an  a&ion  on  the  ftatute  de 
^^-  '^ — ^^alia  magnatum,  and  a  common  action  of  flander;  per  cur. 
^^~:^^  ^K^i  the  Ch.  J.  faid,  ll>ai  v)ordj  Jpoien  of  a  common  peifon  ^all 
M  B^i  II  ill  mitiori  fcnfu  ;  but  in  the  cafe  of  a  nabltman  they  Jhali 
—^r~.^^Jtttt  in  tit  mrfi  Jenfi  againft  turn  who  fpoke  them,  that  the 
3^_=^Kr-^oui  of  fuch  great  pcrfons  may  be  prefcrved.  Vent.  60. 
\.  ^K^  X.JX.-  21  &  22  Car.  2.  B.  R.  ID  cafe  of  Lord  Peterborough  v. 
.ff~    M      ■  ar  daunt. 

«f^h-         ^^K^Uoo  of  IcmdahiM  ini|DatiHn  Bo,  thovgli  dM  pafit'iTdr  fwd,  mr    Vad  B>  fal 

'  ^^^H.  ■»—         ic  itu  M  tike  the  pucfe  fcloniMfiy;  wbtcb  laft,  tboutb  in  <afe  tbere  of  «d  *^ih 

dC^ — ^r^c^  n  it  night  be  jgood  eieeption,  yet  othtnrife  it  It  in  the  cafe 'of  1  peer  ;  ami  jitdg. 

^^^  -MrB.^z^fT.    Ler,  177.  Uidu  11  Car.  C.  B.  Lonl  P«crkonu|hv.  Motdait. VeK. 

^ytA.  .^f  ^sd  Fm  the  f liioliff. 

-j:  6.  The  foreman  of  a  grand  jury  in  Cheftire  faid  of  the  pUliH 
tt.-^r^    he  U  B  tedioM  tnati,  and  a  promoter  sf  fedaUn  arid  tedious  ad- 
i»-^J2ii  i  and  upon  a  motion  for  fpedal  bad  it  was  denied,  and  lb 
Vx.  -^jvas  to  the  duke  of  Norfolk,  unlefs  oath  made  of  the  words 
Cpoken.     3  Mod.  21.  Pafch.  36  Car.  i.  B.  R.  Earl  of  Macdc*- 
£.el<l's  cafe. 
4.9.  17.  Ynt  are  not  for  the  king,  but  Jhr  feditien  and  a  cmiananiuealthi 

'.'^^  ami  by  G-d  vje  vii/l  have  jeur  head  toe  next  fejftont  of  parliament.     I1 

laincifF.    -was  moved  in  arrefl  of  judgment  tliat  the  ftatute  was  mi&ccited, 
he  the  words  whereof  arc,  that  none  fiall  fpeai  any  fcandalous  vordj 

''^^^^^  "f  dukeiy  earls,  *&c.  the  jufiites  of  either  bench,  nor  of  any  other  great 
1  wr—  officer,  ice.  but  thofe  words  (nor  of)  were  omitted  in  the  dccla- 
—  ration,  which  runs  thus,  none  fiall  fpeak  any  fcanduiaiu  vxrds  s/ 
*•*!  ^^^"_  any  duke,  earl,  t^c.  Juliets  of  either  benches,  great  e^ers  if  tit 
jpatur-  '  kingdom,  fo  that  it  muft  be  conftnied  thus,  viz.  none  (hall  fpeak 
'  C49  J  3ny  fcandalous  words  of  dukes,  earls,  being  great  officers,  &c. 
**  and  fo  the  plaintiff  muil  not  only  be  an  earl,  but  a  great  oiEcer] 

which  is  not  averred.     Sed  per  curiam,  this  is  a  general  law,  an<i 
need  not  be  recited ;  it  is  true,  if  the  ptainciS*  will  recite  a  fta- 
tute, and  miftakes  it  in  a  material  part,  it  is  incurable ;  but  i] 
he  recites  truly  fo  much  as  will  maintain  his  aflion,  though  hi 
miftakes  the  reft,  it  will  not  make  his  declaration  ill ;  and  hen 
the  plaintiff  recites,  that  none  fhall  fpeak  any  fcandalous  ^rords  of 
an  earl)  which  is  enough  (he  being  an  ear!)  to  entitle  him  to  an 
action,  and  his  conclufion  is,*  prout  per  eundum  a£tum  pleniui 
liquet.     2  Mod.  98.  Trin.  28  Car.  2.  B.  R.  Ld.  Shaftfbuiy  v. 
lA.  Digby. 
»MoJ.i5o.       18.  Words  were,  viz.  my  lerd  To^unfeiid is  an  unvjortiy per/on 
S.  C.  with    gjj^  j^j  things  againjl  lavj  and  reafiii  ;   upon   not  guilty   pleaded 
Tnentiofibe   the  plaintiff  had  a  verdi£t,  and  4000I.  d^magc^  ;  and  upon  a  mo 
cDunfd,  and  tion  for  a  new  trial,  becaufe  of  the  exceilive  damages,  it  was  de 
J?*?"  ^^     nied  by  3  judges  againft  Atkins  J,  becaufe  the  jury  are  the  fol 
pig.  i^n.  10  judges  of  the  damages.     And  Atkins  J.  held  that  an  action  wouli 
i67.sdjudj.  not  lie  forthefe  words;  but  the  otlier  3  held  e  coiitra,and  fo  thi 
jJJodff"     plaintiff  had  judgment.  Mod.  232.  pi.  22.  HJU.  a8  &  29  Car.  a 
■       C  B,  Lord  Tovrafcnd  v.  Hughes. 

20.  TLi 
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ao.  The  defendant  faid  of  the  plaintiff,  the  earl  of  Pemiroh  Sir  France 
is  vf  fo  little  efteem  in  the  country^  that  no  man  of  reputation  hath  any  jj,^  Miq«i« 
€fieem  for  him  \  be  is  a  pitiful  felktOy  and  no  man  nvill  take  his  word  of  Dorchef- 
jir  tw-pence  \  and  no  man  of  reputation  values  him  more  than  I  value  ^**  *"jj^ 
tie  dirt  under  my  feet.     Refolved  per  cur.  that  the  words  are  ao*  ^^  ^y^e 
tionable  upon  the  ilatute,  though  in  the  cafe  of  a  common  perfon  refolved  to  bt 
they  are  not  aftionaWc.     And  it  was  faid  per  Twifden,  that  if  ^^^^ 
words  be  fpoke  of  a  peer  o^  the  realm  that  are  afbionable  in  cafe  ihitote,Tis. 
of  a  conulion  perfon,  the  peer  hath  his  election  to  fue  tipon  the  fiatute  bt  baomort 
orotherwife.    Freem.  Rep.  49.  pi.  58.  Mich.  167a.  C.  B.  fearlof  ^^^'^^ 
Pembroke  v.  Staniel.  that  fut 

then.  Ibi4« 

21.  It  was  moved  for  leave  to  charge  M.  heing  prifonir  in  New^ 
gate,  with  a  fcandalum  magnatum,  and  ac  etiam  billa  of  1 00  A  in 
4irder  to  hold  him  to  fpeaal  hail  for  faying  the  Z).  of  S.  was  a  cheat^ 
find  had  cheated  the  ling  and  the  army,  rer  Holt,  this  being  a  poor 
man,  to  charge  him  thus  will  be  a  perpetual  imprifonment  to 
him,  and  fpecial  bail  has  been  often  demanded  in  thefe  a£tions» 
yet  it  has  been  frequently  denied  ;  but  he  was  ordered  to  find  t 
that  would  fwear  themfelves  worth  25 1,  each,  and  himfelf  be 
bound  in  looL  laMod.  420.  Mich.  12  W.  3.  1700.  Duke 
Schomberg  v.  Murrey. 

22.  Go  fetch  your  lord  out,  G-^  d — n  him,  I  will  till  him  ;  heii 
a  villain,  and  a  villainous  rogue.  And  the  defendant  fpoke  other 
words,  viz.  he  is  a  fcruh  and  fcoundrel.  It  was  infifted,  ift,  That 
the  plaintiff  ought  to  prove  himfelf  a  peer.     Sed  non  allocatur ; 

for  in  his  declaration  he  *  names  himfelf  Lord  Vif count  Falkland,  one  *  SeepUi«» 
of  the  peers  of  Great  Britain  t  and  if  he  was  not  fo,  the  defendant 
jhould  have  pleaded  the  mifnpfmer  ;  but  by  pleading  in  bar,  he  ad- 
mits the  plaintiff  to  be  what  he  ftiles  himfelf.  2dly,That  the  plain- 
tiff htmgz  peer  of  Scotland,  was  not  intitled  to  an  action  of  fcan-^ 
dalum  magnatum  on  the  ftatute  2  R.  2.  5.  unlefs  he  had  been  a 
peer  of  parliament ;  for  the  precedents  of  adlions  of  this  nature 
are^ocem  &  locum  in  parliamento  haben*,  &c.  Sed  non  allocatur, 
for  by  Xht  fatute  of  union  5  Ann.  8.  art.  23.  all  peers  of  Scot* 
land,  after  the  union,  ihall  be  peers  of  Great  Britain,  and  have 
rank  and  precedency,  &c.  be  tried,  &c.  and  enjoy  all  privileges  [  550  ] 
as  peers  as  fully  as  the  peers  of  England  now  do,  or  hereafrer  may 
enjoy,  except  jf  fitting  in  the  houfe  of  lords,  and  the  privileges 
depending  thereon,  and  particularly  the  right  of  fitting  on  the  trial 
of  peers.  Now  the  ftatute  2  R.  2.  5.  extends  to  other  nobles  and 
great  men  of  the  realm,  as  well  as  to  peers  of  parliament,  fo  that 
when  the  peers  of  Scotland  aft  by  z6t  of  parliament  made  peers 
of  England  or  Great  Britain,  they  are  nobles  of  the  realm  ;  and 
John  Beaumont,  who  was  created  vifcount  18  H.  6.  when  created 
noble,  though  by  a  new  title,  was  intitled  to  his  a£^ion  on  this  fta- 
tute ;  and  though  fome  precedents  have  vocem  3r  locum  in  par- 
)iamento  haben',  it  is  not  neceffary.  Comyns  Rep.  439.  Mich« 
y  CHOf  9*  in  the  cxchecjuerj  Ld.  Faukland  v,  Phipps, 

Sf3 
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(M.  b.  6)     For  Slander  of  Title. 

I.     A    RenMinder-man  in  taily  brought  aftion  on  the  cafe  againft 
'^*'     B.  for  flandering  his  title,  in  affirming  that  tenant  in  tail 

hadiffue  one  D,  who  is  alive.     Adjudged  that  the  a£lion  lay.    Ow. 

37.  Mich.   15  Eliz.  BHfs  v.  Stafford. 
ft.  P.  Jcnk.        2.  ^'  a  granger  fays  that  J.  S.  has  a  better  title  to  the  lands  than 
^'ti'  for^m'-    ^^^  ttnatit  in  pojfeffiony  and  makes  no  pretence  of  title  to  himfelf,  an 
wijcitjt  rci    a6lion  lies.     Mo.  188.  in  pi.  334.  Arg.  cites  it  as  adjudged  in  ao 

^iciuratije    ^^l^..   Wildgoofc's  Cafc. 
nihii  perti-  ^ 


nentu 


S.  c.  cited        2^  Attorney  tells  his  client  in  private,  being  about  to  purchafe 

19-.*  in°pl. '  ^^  J*  ^'  ^^"^^^  ^^^  ^^^  heard  th^Lt  the  father  of  the  vendor  had  granted 
14.  fays  no-  a  rent  charge  out  of  the  land  in  fee.     Adjudged  quod  quer*  nil 

to!nf  Ind'   ^^P^^^-     ^^^-  ^^7-  P^-334-  H^^^  26EI1Z.  Johnfon  V.  Smith. 

client)  but  that  for  fuch  words  fpoke  by  a  danger,  i€t\oa  lies.  S.  C.  cited  Aig.     s  Le«  in* 

iapl.  J47. 

1  Rep.  177.  ^^  If  Qne  claims  a  title  to  him/elf  of  the  land  of  another ^  ox  tf  B. 
mat  v!*s'un.  pr.bllflics  that  he  has  a  leafc  of  Bl.  Acre  for  1000  years,  he  is  not 
diih  s.  c.      fuhjctt  to  an  a£^ion  of  flander,  though  he  has  not  fuch  leafe  j  for 

cited  and       ^j^^g  is  kis  oivn  title,     Jen|c.  247.  in  pi.  36. 

judged  and  affirmed  in  error.— —Cro.  E.  34.  pi.  1,  Mich.  26  &  27  EH*.  B.  R.  the  S.  C.  ad- 
judged and  aihimed  in  error.  Mo.  144.  pi.  287.  S.  C.  adjudged.  S.  C.  cited  Cio.  E. 
197.  in  pi.  I  J..  ■  Mo.  188.  in  pi.  334.  Arg.  S.  P.  cited  as  adjudged  in  20  EUz.  Wildgoofe't 
cnfe.              S.  F.  agreed  by  all  the  juit.ces.     Mo.  410.  pi.  55S.  Trin.  37  Eliz.  in  cafe  of  Pennj. 

man  v.  Rawbanks. Cro.  E.  427.  pi.  2S.  S.  C.  and  S.  P.  agiced  theiein.  2  Roll.  Rep.  409. 

pi.  4(j.  Trin.  14  jac.  B.  R.  Lovet  ▼.  Wellcr  S.  P.  where  the  plaintiff*  lod  the  felling  hii  Uod  by 
rcifun  of  the  words,  and  judgment  was  flayed. 

3Le.  177.  5.  There  ivS  no  difference  whether  the  words  flandering  a  title 
?n"t 't?d^^'  be  fpoJce  to  {he  purty  or  to  a  fi ranger ;  for  in  both  cafes  the  party  is 
Tcrbis. "        flaiuicred  fo  as  he  cannot  make  fale  or  exchange  of  his  l^nds, 

which  he  WHS  in  treaty  to  do.     Per  Wray  J.,  and  judgment  ac- 
^^      cordintzly  for  the  plaintiff.     2  Le.  112.  pi.   147.  Trin.  30  Eliz. 

B.  R.  Williams  V.  Linford. 
There  oui;ht       ^^  jn  jU  cafcs  whcn  one  intitles  a  ftranger,  it  is  not  actionable 
cuiar  dal^"    unlcfs  it  be  Jh:ivn  that  fome  damage  comes  to  the  proprietor  hy  itj  viz. 
iTi.igc  (et       that  he  cannot  let  or  fell  it,  &c.     Per  Wray  Ch.  J.     Cro,  E.  197. 
forth ;  and     ]^ii^.|^^  32  &  3^  Eliz.  B.  R.  in  pi.  14. 

the  fa   <nf'  J  VJ  .IT  -T 

that  r-  -y  wne  fpokcn  falib  &  maiitiofe  is  not  I'ufncicnf,  but  a  communication  of  feillngy  Sec.  ihoold 
'  ♦  .ppcar  ;   for  there  niuit  be  bjth  damnum  &  injuria.     Sty.    169.  176.'  Mich.    1649.   B.  R.    Cane  ▼• 

CoJing. And  in  iVtr  r.i;  forth  a  comiTniniLation  of  U!e,  it  /hould  be  particularly  ezprefied  to  wboui 

th.- laic  was  CO  be  made.     ralm.  529.  Patch.  4  Car.  B.  R.  H^rwoodv.  Lowe. 


» 


55' J 


j  Oo.i .  1 ,6.       *^,  A(Sllon  upon  the  cafe,  the  plaintiff  declared  that  he  was  ia 

1  ad'u'Vtd  fVr  cjnimunicaiicn  to  devuje  the  manor  and  caftje  of,  &c.  at  fo  much, 

j  th^::j^  aiiiti:f   rent  to  R..E.  and  that  the  defendant,  prsemifforum  non  ignara, 

--^    s.  C.     f;n,|j   I  have  a  leafe  of  the  faid  cajlle  and  manor  of  H.  for,gg  years ^ 
Tci   J  62.'      and puhii/Jjcd  a  demife  to  be  made  by  one  fe fed  of  the  fame  before  the 

plaintiff*^ 
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plawtij^s  purchafe  thereof y  to  E.  D.  her  hujbani^  and  offered  t9  fell 
ity  uhi  revera  the  defendant  knew  it  to  be  forged  i  by  reafon  where- 
of the  faid  R.  £•  did  not  proceed  to  accept  of  the  laid  leafe.  Re- 
folved,  that  a£tion  lieS|  becaufe  the  count  alleges  that  the  de- 
fendant knew  of  the  communication  of  making  a  leafe  to  R.  £. 
and  alfo  that  the  leafe  was  forged,  and  yet  againft  her  own  know- 
ledge had  aiErmed  that  it  was  a  good  and  true  leafe,  whereby  the 
plaintiff  was  defeated  of  his  bargain.  4  Rep.  i8.  a.  b.  pi.  14. 
Mich.  32  &  33  Eliz.  Gerard  v.  Dickenfon. 

8.  If  J.  S.  path  land  by  defcentj  and  fells  it  to  J.  D.  and  he 
ejfers  to  Jell  it  to  B,  and  one  faith  to  C.  in  common  di/courfe^  that  J^ 
o.  //  a  bajlardy  and  this  cometh  to  the  ears  of  B.  yet  J.  D.  {hall  have 
no  aAion  \  for  it  was  not  fpoken  direSlly  to  flander  the  title  of  J.  D* 
but  oblique  this  is  no  flander ;  hut  if  he  had  faid  to  B.  take  I^ed 
how  you  buy  the  land,  for  J.  S.  was  a  baflardy  aQion  lieth  ;  for  it 
was  direftly  fpoken  to  that  purpofe  to  flander  the  title.  Cro.  E. 
346.  per  Popham  Ch.  J.  Mich.  36  &  37  Eliz.  B.  R.  in 
pi.  17. 

9.  Plaintiff  declared  that  W.  B.  brother  of  the  defendant,  had 
married  one  J.  who  died,  and  after  the  plaintiff  married  her,  and 
whereas  the  plaintiff  and  the  faid  J.  (innuendo  his  wife)  as  in  her 
right  J  ipere  feifed  oj  certain  landsy  as  well  freehold  as  copyhold,  and 
of  the  freehold  had  levied  a  fine  to  the  plaintiff  and  his  heirs,  who 
offered  to  fell  the  lands,  for  the  payment  of  his  debts,  to  J.  S.  The 
defendant  faid,  fhe  (innuendo  the  wife  of  the.  plaintifl^)  was  never 
lawful  wife  of  my  brother  W»  B»  for  fhe  was  married  before  to  one 
N»  K.  who  is  yet  alive,  which  marriage  is  fully  to  be,  and  hath  aU 
ready  been  as  fully,  proved  as  any  other  marriage  can  be  proved  :  and 
by  reafon  of  thefe  words,  none  wbuld  buy  the  lands.  Gawdy  and 
Clench  conceived  that  the  aftion  lies  -,  lor  it  is  brought  for  flan- 
dering  his  title,  and  not  his  perfon,  and  the  law  intends  it  was  a 
good  marriage  with  K.  and  that  no  divorce  was,  except  the  con* 
trary  be  fhewed.  But  Fenner  e  contra,  and  that  the  a£i:ion  lies 
not  by  the  prejudice  of  the  fale.  Popham  faid  that  all  the  words 
might  be  true,  and  yet  fhe  might  be  the  lawful  wife  of  the  plain-* 
tiff ;  for  it  may  be  flie  was  pre-contrafted  to  tlie  plaintifi^i  and 
afterwards  married  K.  and  then  to  W.  B.  and  tlien  divorced  from  ' 
K.  and  married  to  the  plaintifl^.  Adjornatur.  Cro.  E.  346.  pL 
17.  Mich.  36  &  37  Eliz.  B.  R.  Bold  v.  Bacon* 

10.  In  cafe  for  ilander  of  title,  the  plaintiff  need  not  fbe^  what  , 
eflate-  he  had  therein  ;  for  his  feifin  of  any  eftate  is  fufncient ;  per 
tot.  cur.     Cro,  E.  419.  pL  14,    Mich.    37  &  38  Eliz.  B.  R. 
Marvin  v.  Maynard. 

11.  Action  for  flandering  his  title,  for  that  he  faid  to  J.  S.  ^^*^^^^f* 
who  was  in  fpeech  to  buy  the  plaintifl^s  land,  I  know  one  who  hath  pLham    * 
tnm  leafes  of  his  land,  who  will  not  part  with  them  at  any  reafonable  aflced,  wh«- 
rate,  ubi  revera  there  was  no  fuch  leafe.     The  ^tkn^znt  juflifed  ?*Y?**j^ 
by  two  feveral parol  leafes  made  to  himfelf     It  was  the  opinion  of  ^oids,  pur- 


the  juftices,  that  the  words,  as  they  are  fpoken,  (hall  not  be  in-  posting  that 
♦-.«j^ui-  ^c  ui^r^ir   u...  ^c  f^j^^  ^^^^  perfon,  and  imports  a  ^^^^u'j^^"' 

Sf4  ^wderj    '*''     """^ 
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Leti  and  the  juji^atiim  after paU  not  taki  amaj  tbeaSim 
^ii  vfM  given  hfire.  And  adjudged  for  the  ptatndC  but  *Fcn« 
G  contra.  Cro.  E.  437.  pi.  28.  Mich.  37  St  38  Elu.  B.  R- 
niman  t.  Kabanlcs. 


•M.  2'  A.  hag  no  tide  to  Uptcn,  ittmundo  Upton-Grej.     Held  diat 

tL^r^^S    innuendo  fufliciently  fcnca  to  fliew  his  intent,  what  he  meant 

a.:x~».        naming  Upton ;  for  it  is  ufually  knovM  vjitbout  the  aJditioit, 

'^k.-x-K.<l  might  bccallcd  fo;  whciefore  the  innuendo  (lands  well  with 

Ir^^s  fpcaking ;  but  if  without  the  innuendo  it  could  not  by  any  is- 

X.c:ndment  be  taken  fo,  it  might  have  been  otherwife.     And  inao 

X.I0TI  on  the  cafe  for  thofe  words,  judgment  pro  qucr.  Cro.  £,  419. 

'3^^ich.  37  &  38  Eliz.  B.  R.  Marvin  v.  Majmard. 

13.  He  had  rather  buy  the  title  of  B.   (who  was  the  plaintiff*! 
■y  oxingev  hiothcr)  than  tL  title  of  the  p/ainli^  t  and  further  fays,  Zw 

A>Ad  fien  an  indenture  lo  lead  tht  ufe  of  a  file,  viherebj  ^ppeartd  thai 
the  plaintiff  had  no  authority  to  fell  the  land.  Not  actionable.  YeW, 
80.  Mich.  3  Jac.  B.  U.  Crufli  v.  Cruft. 

14.  Thy  brother  was  a  fool,  and  -was  never  bom  to  da  hinifilf  any 
good,  for  that  hi  coutd  not  hold  his  hand  frem  ratif^ng  his  father' i 
•will  I  nottuithjlandsng  I  have  that  to  Jhev)  in  my  houfe,  that  if  bit 
beir.  El.  G.  do  nst  any  fuih  a^  as  her  father  has  done,  it  fixJl  bring 
her  to  inherit  ITiifley.  The  plaintiff  alleged,  that  he  had  an  inten- 
tion to  make  a  jointure  to  bis  wife,  &^.  But  adjudged  the  words 
would  not  bear  a£tioii,  the  plaintiff  not  having  laid  that  be  was 
about  to  fell  it,  or  had  entered  into  bond  to  make  a  jointure,  and 
by  reafon  of  thofe  words  it  would  not  be  accepted.  Tclv.  88, 
pafch.  4  Jac.  B.  R.  Sir  Tho.  GreOiam  ▼.  Grinflcy. 

I  J.  The  earl  of  A,  gave  a  manor  to  the  pl<untiff  in  tall.    Tb^ 

defendant  was  a  copyhold  tenant  of  an  houlc,  and  land;  held  ^ 

the  faid  manor  for  life  ;  and  the  plaintiff  being  in  treaty  to  malx 

a  Icafe  to  P.  for  500I.  to  commence  after  the  defendant's  death, 

the  defendant  faid,  the  late,  earl  of  A. '  made  a  leaTe  ef  my  tenement 

to  one  S.  for  60  years,  to  b^g  In  after  my  et^omarj  ejtate  ended,  and  the 

fame  ii  a  good  leafe  ,■  by  reafon  whereof  P.  nor  any  other,  would 

not  give  him  lol.  to  make  a  leafe.    The  defendant  juftified, that 

the  earl  of  A.  before  the  gift,  made  fuch  a  leafe  to  S.  for  60  yearly 

and  that  S.  conveyed  it  to  him.   Refolved  by  the  court,  the  words 

Ihall  be  taken  in  the  worlt  fenfe,  according  to  his  intent,  which 

he  fpake  when  he  affirmed  it  to  be  a  good  leafe.     And  the  words 

tltemfelves  imply,  that  he  fpake  them  to  countenance  the  title 

.  5_  p_       of  a  ftranger,  which  is  not  lawful ;  and  \  now  he  cannot  excufe 

juftic'n.     himfelf,  when  at  the  firlt  the  words  did  not  import  fo  much,  and 

iim.  S3'-   he  comcth  too  late  now  to  juftify.     It  was  adjudged  for  the  plain- 

'„.Vr.  f'fi'-     Cro.  J.  163.  pi.  18.  Pafch.  5  Jac.  B.  R.    Earl  of  North, 

umberland  v.  Birt. 

1(5.  In  an  a^ibn  on  the  cafe,  for  calling  the  plaintiff  baftardf 
the  plaintiff  fet  forth  that  his  grandfather  was  tenant  in  tail  of 
lands,  with  divers  remainders  overj  that  his  father  wag  the  i^ 
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ia  tail,  and  that  he  was  his  yoimgeft  ion )  and  that  W.  R,  was 
about  purchafing  the  landi  and  ofiered  him  a  fum  of  money  for  . 
his  title,  and  to  join  in  the  conveyance;  but  afterwards,  by 
reafon  of  fpeaking  thofe  word^,  he  refufed  to  give  him  any  thing* 
A^ter  judgment  for  the  plaintiff,  error  was  afTigned,  that  the 
plaintiff  hath  not  ajftgmd  any  fpecial  lofs^  for  upon  his  own  (hew- 
ing he  had  no  prefent  title.  But  adjudged,  that  though  he  had 
not  a  prefent  title,  yet  it  appears  that  by  pofRbility  he  might  in- 
herit the  eftate  tail ;  and  being  offered  money  for  that  poflibility 
to  join  in  the  conveyance,  he  had  a  prefent  lofs  and  damage  by 
fpeaking  thofe  words,  and  in  futuro  he  might  receive  prejudice  j]  tt'x  T 
thereby,  in  cafe  he  was  to  claim  any  land  by  defcent.  So  the 
judgment  was  affirmed.  Cro.  J.  213.  pi.  6.  Mich.  6  Jac.  B.  R« 
Vaughan  v.  Ellis. 

17.  The  plaintiff  had  lands  by  defcent j  part  whereof  he  intended  Roll.  Rep. 
to  fettle  on  his  fon,  and  to  make  a  leafe  of  other  part ;    and  to  ^44*  pi.  u. 
fruftrate  his  intent,  the  defendant  faid  that  he  (the  plaintiff)  had  ^^l^y\  q 
no  more  right  to  the  land  than  ajiranger.     Not  adionable^  becaufe  adjudged* 
he  had  an  intent  to  fettle  the-  land,  which  might  be  fecret,  he  *s*'nft  the 
fliould  have  (hewn  that  he  was  in  comjnunication  to  fettle  it,  ^  Buj'^*"* 
or  make  leafes ;  fo  tliat  there  is  no  fufficient  caufe  of  lofs.     And  S.  c.  id- 
adjudged  for  the  defendant,  notwithftanding  the  precedents  in  i^^sfd^c- 
thc  new  Book  of  Entries,  fol.  55.    Cro.  J,  397.  pi.  3.  Pafch.  ^  '"*^^* 
14  Jac.  B.  R.  Smead  v.  Badley. 

1 8.  E«  the  plaintiff  had  lands  by  defcent,  and  the  defendant  %  RpU.  r^^ 
fpeaking  of  his  wife  (dA^y/hall  ElhorougVs  wififtt  above  my  wife?  *48«  S.  C 
ke  is  but  a  baftard.     All  the  court,  prseter  Doderidge,  hel*  that  abfcnteDo- 

thefe  words  in  themfelves  are  fcandalous,  and  dangerous  to  caufe  derldge 

his  inheritance  tP  be  queftioned  j    and  fo  the  plaintiff  had  laid  it  ^■'™*  a99^ 
in  his  declaration,  that  he  was  put  to  great  charges  to  defend  it,  jjjg^  yZ 
But  Doderidge  ftrongly  e  contra,  that  neither  the  words  them-  jaitices  for 
felves,  nor  the  manner  of  fpeaking  them,  do  import  any  ilander,  ^  pWntifi 
but  obliquely }    and  the*  allegation  of  the  plaintiff  {hall  not  help 

them.    But  by  the  other  3  ;  the  plaintiff  had  judgment.     Cro.  J. 
04a.  pi.  2.  Mich.  20  Jac.  B.  R.  Elborow  v.  Alien. 

19.  If  I  have  colour  of  title  to  land,  and  I  fay  to  another, 
I  have  better  title  to  the  land  than  you,  yet  an  a£tion  will 
not  lie  againft  me,  though  my  title  be  not  fo  good  as  the 
title  of  the  other  is ;  per  Roll  Ch«  J.  nota.  I^ty.  414.  Hill.  1654. 
Anon. 

20.  In  eafc  for  fcandal  of  title,  it  was  agreed  that  the  defendant 
elmmed  titlcy  yet  if  it  be  found  by  verdiB  to  be  done  malitiofe^  the 
adiion  lies ;  but  if  upon  the  evidence  any  probable  caufe  of  claim 
appeared,  it  ought  not  to  be  found  malitiofe.  3  Keb.  141. 
pi.  It,  Pafch.  25  Car.  2.  B.  R.  Goulding  v.  Herring. 

2T.  M.  hath  mortgaged  all  his  lands  for  100/.  and  has  no  power  Ffeem.Rep. 
to  fell  n"  let  the  fame.     And  becaufe  no  fpecial  damage,  nor  par-  *74-  pi. 
|icular   colloquium  was  laid  of  a  treaty  to    fell  them  to  any  ^Jit^j^V 
perfon  certain,  but  only  in  general,  tliat  he  intended  to  fell  it  to  urged  that 
that  iuQuld  buy*  wiich  is  too  general,  the  judgment  was  theiaitwordt 

P  ^  '  ftayed.  ^^•^- 
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3  Keb.  153.  pi.  27.  Pafch.  25  Car.  2.  C.  B.  Mani^g 
=nry. 

^Bi-ft-     And  jndgmenc  for  iitt  deftndint,  iufi> 

■"  ^avf  a  furraidrr  of  the  lands  of  B.  and  intend  tt>  fue  Jer 
^  ^nd  the  plaintiff  has  no  title.  Adjudged  for  the  detcnc^Rt 
_  bccaufc  the  defendant  claims  title  himfelf,  and  fo  die 
liath  none.  3  Keb.  744.  pi.  10.  Pafch.  29  Car.  2. 
^    -V.  Heathcock. 


Nufance.     [In  what   Cafes  Aflion  fur  le 
~^^       will  lie  for  a  Nufance,  and  againft  whom.] 

_^-J"  a  man  be  dijlnrbed  from  going  in  a  eommon  highvjoy,  of 
%  :f  a  ditch  be  made  acrofs  the  way,  fa  that  he  cannot  pafSf  yet 
^^  net  have  an  action  upon  tlie  cafe  for  this  for  the  multi- 
,^—  *z>f  fuits  i  for  if  he  may,  every  man  may  have  fuch  atlion  ; 
^-^^=-.  law  has  provided  another  proper  remedy  for  tliis  commoa 
'  ^-^,  viz.  a  prefentmeni  in  the  leet  ar  turn.  Co.  Lit.  56. 
_^_.  is  cited  Trin.  41  Eliz.  B.  R.  between  Fineuz  and  Ho- 
^^^--,-t.i  refolved.] 

_  2^— nsh  '  contn,  for  tha  (tapping  It  if  >  fpecial  prejudice  10  tht  pliintiff',  thit  i* 
—  I —  -I   fo  nUanabIc  ibu  he  Ihould   miiniiin  the  i^on.     Sed  adjsnunir.— — 

■     -^  T^fch.  s6  Elil.  S.  P.  iccmdlngly Br.   Aaion   fiu  le  Cu^  pi-  «-  ««> 

J^  .        P-  br  Baldwin  Ch.  J.  iccordlngly;    but  by  Fiulwbm  J.   iriiere  m  liu 
^  — ~»-ithf!f-  u  in  ibe  cafe  put  by  Baldwin  of  llopping  a  kighway,  (a  tbai  1  CAoaot 
^^^i-y  dofe,  I  Oiall  hare  an  aOion. '  Br.  NuCinie,  pi.   i.  cicei  S.  C.    . 

^'  .^jaQueCh.J.  1  B.all.  Rep.  4.  And  thai  far  1  (ammon  nafince  none  ball  ban 
"^  a.'C:«:>  13  H-  *•  >6-— S-  P-  9  R«P-  '13.  a.  accordingly  per  cur.  Arj. 
^^  'X'lin.  11  W.  ;.  B.  R.  iathccafeorivcranT.  Mtaa,  fayi  ail  the  coDn  apled, 
"""^^  rifet  from  a  publick  nufance,  there  nrnli  be  a  fpecial  damage,  benufe  be  llut 
f3.111iable  at  ttie  fuii.af  the  publick;  and  to  allow  all  privaa  perfuni  thoir  afikut, 
"^^oc^^i    wmU  ciealE  an  endkfi  multiplidty  of  fuiti. 

If  a  man  pats  logs  efvuood  fparftm  in  a  highviaj,  andfafert 
""  ^413  continue  there  for  two  months,  or  other  fuch  long  timty 
_^^y-u  a  mail  may  with  great  care,  and  in  the  day,  pafs  fafely, 
^^^  J  ride  in  the  way,  not  perceiving  the  logs,  and  my  faorfe 
J  jles  upon  the  logs,  whereby  he  falls  and  throws  me,  by 
'  »  j_  means  I  receive  any  damage,  (fcilicet,  fevcral  wounds, 
\  -0-^  cafe  was)  f  may  have  an  aflion  upon  the  cafe  againlt  him 
■*^«-^is  fpecial  damage  received,  though  this  laying  of  logs  in 
^^^g>.Y  be  a  common  nufance.     Hill.  15  Jac.  &.  R.  adjudged 

^-='e» ] 

'  ^iiedC™.  J.  401 See  tit.  Huftnce  (B)  pi.  1.  S.  C. 

,  C'  ^^ '""*"'  '"  'ti  bigtvoay  ailjnwmg  ft  fciiieuft,  by  which  the  cart  oFoBC  im  OTCC' 
/c£*    ^^fanu;    but  the  pl'iniilT null  recover  In  aftion  on  the  caTe.     1  Roll.  Rep.  49. 
aO\  **  «t^  *»<=  "f  F"""  "•  Sander,,  in  B.  R.  .bout  i*  Jic. 
^ '•<'   ^£   eveij  particular  nan  fball  not  hiTc  iii:?HiiT,  aaiat  ht  bat  f/HtSal  fr^aHa  ^    bat 

1  may  have  hii  aftion,  and  b/  thii  meui  abate  the  nufance.  and 
...         „.. .      ,.n        .....        j^^  Jame* 

C5.S, 
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fj.  So  if  a  man  makes  a  dkch  everthwart  a  common  highway f  C10.E.664. 
whereby  my  horfe  falls  into  the  ditch,  or  if  I  have  any  other  jlV.^pf  ad- 
particular  or  fpecial  damage,  I  may  have  an  a&ion  upon  the  cafe  mitted  per  " 

for  it.     Co.  Litt.  56.  where  is  cited  Trin.  41  Eliz.  B.  R.  be-  ^^^' ■ 

tween  Fineux  and  Hovenden,  rcfolved.J  ^^^-'pafch! 

16  EUf .  S.  P.  admitted  per  cur.  Br.  A^ion  fur  le  Cafe,  pi.  6*  cites  a6  H.  8.  16,  27.  S.  P« 

4(cordingly.~— Br.  Nufancv  pi.  i.  cites  S.  C.^-— Vau)(h.  341.  S.  P.  by  Vaughan  Ch.  J.  ac- 
C(^ingly,  Arg.  and  S.  C.  cited  in  marg. 

Where  the  party  grieved  has  received  fotne  fptcial  damage  by  it>  or  can  ba/ve  no  other  remedy-^  am  ac<- 
tion  lies*     Admitted.     Carth.  193.  Trin.  3  W.  ic  M.  B.  R.  in  cafe  of  Fain  v.  Partrici^. 

f  4.  If  A.  feifed  of  a  wafte  adjacent  to  a  highway,  digs  a  pit  *  f  555  ] 
in  the  wafte  within  36  foot  of  the  faid  way^  and  the  tnare  of  B.  Cro.  J.  158. 
efcapes  into  *  the  faid  waftey  and  falls  into  the  f aid  pit,  and  there  dies,  Jdjyd'gj'^* 
yet  B.  (hall  not  have  any  a£lion  againfl  A.  becaufe  the  making  of  upon  thede« 
the  pit  in  the  wafte,  and  not  in  the  highway,  was  not  any  wrong  claration, 
to  B,  but  it  was  the  default  of  B.  himfelf  that  his  mare  efcapcd  Jhe  ^r*d"a** 
into  the  wafte.     Pafch.  5  Jac.   B.  R.  between   Blithe   and  that  the  biu 

TOPHAM,   adjudged.]  Aould  abate; 

^  '  for  when  the 

mare  was  ftrayiog,  and  he  (hews  not  any  right  why  his  marc  ihould  be  in  the  faid  common,  ic  was  no 

wrong  to  him,  and  though  his  mare  fell  in  he  has  no  lemedy,  and  to  it  is  damnum  abfque  injuria 
—- S.  P.  Arg.  Vent.  295. 

[5.  If  s^man  digs' a  ditch  in  the  highway,  into  which  my  fervant  »BoIft.334. 
falls,  and  bi^aks  his  thigh,  by  which  I  lofe  his  fer\nce  for  a  long  1'  ^i^^^ 
time,  I  fliallhave  an  adion  upon  the  cafe  againft  him  for  this  agRcdpo- 
krfs  of  fervice.     Hill,  12  Jac.  B.  R    in  Everard  and  Hopkin's  ^t.  cur.  m 
CASE,  per  curiam,]  *?  *•  ^* 

'   *  -'  obiter.       ■■ 

S*  P.  agreed  by  Coke,  Crooke,  and  Doderidge.    Roll.  Rep.  124.  pi.  6.  in  S.  ^  (p    c\ 

pi.  5.  S.  C.  but  not  S.  P.  V   •    / 

In  cafe  for  digging  a  pit  in  the  highway,  per  quod  J,  5.  for  wbojie  life  the  pUlntiff  bad  a  leafe,  M 
therein  and  tuai  drowned,  k  was  doubtful  if  this  adion  lies.     Cued  by  Windham  J.     Keb.  sl.7 
HiU.  16  U  17  Car.  ».  B.  R.  in  pi.  44.  "'  *'* 

.  [6.  If  A.  be  owner  of  an  inn  in  D,  and  B.  has  a  houfe  next  Cro.  0.510. 
adjoining  thereto,  and  B.  in  a  room  in  his  houfe  next  to  the  inn  J^'.  ^:  ^'  ^* 
ireEls  a  furnace,   in  which  he   melts  -finking  tallow  and  finking  thi"pilintiff! 

f  reaves,  by  reafon  of  the  ill  fmell  whereof  the  guefls  of  the  inn  for~  —See  tiu 
ear  to  come  thither,  to  the  damage  of  the  inn-keeper,  A.  the  ^q\^^ 
inn-keeper  fliall  have  an  a£lion  upon  the  cafe  againft  B.  for  this  andtl^aotei 
xiufaQce,    Mich.  14  Car.  B.  R.  between  Morly,  inn-keeper  of  «*»«• 
ttic  George  in  Baiingftoke,  and  Pragnel,  adjudged  per  cur.  this 
being  moved  in  arreft  of  judgment  5    and  in  truth,  upon  the 
evidence,  it  appeared  that  the  defendant  was  a  chandler,  and  he 
melted  it  for  the  uf^c  of  his  trade*     But  there  it  was  proved  that 
his  tallow  and  greaves  was  not  like  the  tallow  and  greaves  of  other 
chandlers  j    for  this  is  a  nufance  to  the  whole  town,  and  fo  pre- 
(ented  at  the  leet ',   and  the  reafon  of  the  nufance  was,  becaufe 
he  kept  the  greaves  fo  long  before  he  melted  it,  tliat  it  ftunk, 
;|nd  had  fuch  an  ill  fmelL   But  this  queftion  whether  it  lay  againft  j-,  y    ^ 
a  chandler  •  came  not  in  queftion  in  the  king's  bench,  becaufe    •  Foi.  89. 
//  did  not  appear  in  the  declaration  that  he  was  a  chandler.     Intratur 
)r4  Car.  Rot.  549.  Trin.  8  Hen.  4.  Rot.  57.  Williehnus  Mil- 
l^urn  recuperet  per  junitam  per  billam  fuam  in  q^ua  querltur  verfus 

\  Joliannem 


^j^  aSfoniBt  [Nufkncc] 

TohsE  x-i  'xr^  icm  Cutting,  cook,  de  co  quod  ipfc  Johannes  apud  Wc&- 

/T.    in  on  ^r  :^t  ^^  ium  f  vendriat  diEto  IViUtetm  unum  caponem  fifium  earruf^ 

T    ^  *   *  titi/e-.r:^^       ^3^  recalefaBunty  qui  capo  aflatus  per  4  dies  in  hoipitio  dio- 

^.  F»*  jnini      'wr^^^.^^i  &  iterum  calefadlus^  &  ^\^Xi%  tvktit^  it  ^ poftqttam 

*A^*^'^  ^/AV      --z:,^,^^-^:^«^wj  hartibilem  fecity  ita  quod  infirmabatur  per  ifefiwieaaj'^ 

lies  »g^^       ecuir>^^'^*^^*^^  inquam  20  s,  pro  damnis.     (And  I  have  been  informed 

^^/<7€//o^      *!     ^  J  ^-      ^mx*  pears  upon  the  record  at  large,  thj»  the  juftices  incicafed 

S'/'^f-  the  a^:«r^i^^^«-)] 

p'l^  i^  f^^C.  .^^^     ^:^^r'dirttd*    Af;g.  Hott,  136*  Cites  13  H.  7.  26. 

3r:«r-m     an  a£lion  upon  the  cafe,  if  the  plaintiff  declares  iStat 
-|3a-        S"  -r^^  ^»-  ^^       ^^  ^^  pofleifed  of  a  clofe  called  D.  and  the  defendant 


^*^^  ^O)      "^'^  <T^^  ^li     ^  another  clofe  called  S.  next  adjoining  to  the  plaintiff's 

r^t  "^"^^L^    '^^  ^  -C::I'aLe  defendant  malicioufly  intending  to  deprive  the  plaintiff 

^&w«i     ^      y%^^         ^r^rofit  of  his  clofe,  maintained  a  houfe  for  feveral  years 

^^(fedof  •  ^^   ^    ^      ^^-^-eded  upon  his  clofe ;  and  for  one  year  before  the  a£Hoa 

^uCc»^      ^^       i^t^^*:^  ^^  ^^^   houfe  ^r  /i  fmeltlng-houfe  for  Icad^  and  the 

**^!^»       ^^^^  rx^^y     ^^  ^^  ^**^  houfe  fo  exaftavit,  and  for  the  faid  year  fa 

^Axbft^*'     ^^^^••-m-«j«.^^"vit,  that  by  the  exaltation  and  continuation  thereof  the 

-^'titcbcr^^  ^^^  V^     ^3^:£r<:ended  out  of  the  faid  chimney  per  vim  ventorium  upon 

^fiaughtj^      ^^     \c>:^^"^^    ^^  *^  defendant  afflatur  &  diffipatur  fo  thai  by  fuch  ufe 

^''"/intfttaA-  ^"^  r     tXr»^    ^^^^   fmelting-houfe   and   chimney,   and   continuation 

^«dcn/th»t  ^Q^irt^^'  ^jnd  beingy  fo  fuffocatay  corrupta,  isf  putridaftenmf,  with 
^hedcfen-  ^  4V»xr«^^^  (fciUcct  fmokc)  of  the  faid  chimney,  out  of  the  faid 
^."y^,  chli^x^^^  coming,  that  by  reafon  thereof  the  phintiJhzA  lofi  aU 
aiKi  made  «  ,  -^^^^/^  ^"^  wood  of  his  faid  clofe  there  growing,  and  alfo  had  loft 
ditch  where-  ^S  ^^^  ntid  I  coWy  that  wcrc  depafiuring  in  the  fold  clofe  i  though 
L  thtTltb  ti|-  ^  ^^  ^"^  lawful  trade,  and  for  the  benefit  of  the  commonwealm, 
andofhil/Vo  — -•  ^5i^3 cfl^T>  7^^  ^^^  aftion  lies;    for  he  or/^A/  to  ufe  it  in  w/fe 

tScpUhtif^i  ^  ^^^^d  great  commons ^  remote  from  inclofures^  fo  that  no  lofs  or 

iTpon'not  J  ^^^  <^^  might  arife  thereby  to  the  proprietors  of  lands  adjoining 
guilty  plead-  ^"^^^^>  9  though  I  obje£);ed  that  in  fuch  wafte  places  other  men 
ed,  itwas     tncre  ^yXMwyci  for  cattle,  that  may  be  prejudiced  diereby  alfo. 

but  judg-  T-^^-^m^^^  ^  Barkly,  no  other  of  the  judges  bemg  prefcnt,  this 

MnAit  wai      pcT  J  l:>eing  moved  in  arreft  of  judgment,  after  a  verdi^  for 

arrcftcd  for    matt^:^^^tiff.     Intratur  HiH.  14  Car.  Rot.  648.] 


variance       ^^  ^ 


between  the 

xvrit  and  the  •^'^9'  P*fch.  43  Eliz,  C.  B.  Norton  t.  Palmer* 


I  <icclaration-    Cro.  "E—    ^^    for  ereffing  a  tan^at,  with  averment  of  corruptiog  the  «ir  aid  water,  totliQ 

\  ^^  a^ion  on  the  ^^^^^^/J'j  *nd  after  verdid  adjudged  for  the  plaintiff.    HutU  136.  Axg.  cites  5  Jau 

\  annoyance  of  the  1?Ui** 

\  Smith  V.  Mopham. 

^  -tLS5^3                 xf  a  copyholder  by  the  cuftom  of  a  manor  has  ufed  to  have 

Sec  tit.  JriO^  ^^^  ^^^  ^^^  cattle,  levant  and  couchant,  upon  his  cufto* 

\  fXT'Xc?"     comn^^^^ement  in  a  certain  place  parcel  of  the  manor,  and  a 

\  So  in  cafe   ^^^^^r'  ^*S^  ^Kf^  therCy  and  carries  them  awajy  per  quod  bis  common 


for .  i^an-    J^^^!^^^iredy  an  aftion  upon  tlie  f/?/J  AVj,  J/rAinW  //W  the  de^ 

flay  in  the  ^^rl^^ 

Und  where      J^«^^V^ 


f/tfy  in  fSe      ^   ^x* //^  ^^.g'T^  ^^^7  ^««;/^  /Afr^,  fl«J  /A«w  w/VA  A//  £w^x  !!«</  carts 
*t"*^  r'^'^SV  ^   A^rr^  '^^  ^  '^^^^'^  crefcentem  pedibus  ambulando  C^  tonaUcaiidf 


aatOtW  [Nufance.]  $$& 

from  the  place  aforefaid  minus  rite  ceperit  isf  abcarriawi  per  quod  ^^  ^o">- 
querens  communiam  fuam  pradiBam  pro  averiis  fuis,  &c.    in  tarn  "^'j,^ 
amplo  is^  heheficiali  modo,  proui  preantea  habuitf    &;c.   habere  non  away  the 
pot'uit  \   this  is  a  good  declaration,  though  the  commoner  cannot  ^*™«  ^** 
have  any  damage  for  the  taking  and  carrying  away  of  the  turf,  mon^^^ 
yet  the  coming  upon  the  land  with  his  horfes  and  carts  to  carry  quod  he 
them,  is  a  prejudice  to  the  common,   and  there  per  quod  his  «o"!<*/w>t 
common  is  in^ired,  is  the  caufe  of  the  aBion,  and  the  carrying  and  ampiomodo, 
taking  them  is  a  means  of  the  impairing  thereof*     Mich.  9  Car.  &c.  adjudg- 
B.  R.   between  Terrt  and  Goodiek,   adjudged,   tliis  being  ^\J^\^ 
moved  in  arreft  of  judgment  upon  fuch  a  declaration,  the  da^  c!  b.^  and 
mages  being  intire.     Intratur  Trin*  9  Car.  Rot.  49.]  affirmed  in 

B.  R.  by 
3  juftices ;  but  Haaghton  e  contra.  Godb.  343.  pi.  437.  Trio.  21  Jac.  B.  R.  Bollen  v.  Sheen. 
I  %  koH.  Rep.  joS.  Shean  ¥•  Bulteo,  S.  C.  adjoniatar.  '  Ibid.  344.  adjudged  in  B.  R. 
by  3  jufticei;  and  fays  that  Ley  Ch.  J.  and  Doderidge  took  a  difference  between  trefpajs  and  trefjpafi  on 
the  cafff  and  the  reporter  fays,  nota  tne  reafon  of  the  judgment  was  upon  the  cdnclufion  of  the  plea^ 
Tis*  per  quod  non  potott.  Sec,  Palm.  366.  S.  C*  adjudged,  and  affirmed  accordingly. 

In  cafe  the  plaintiff  counted  that  he  was  feifed  of  the  manor  of  C.  and  prefcribed  for  common  for 
400  ihecp  in  L.  as  pertaining  to  his  manor,  and  the  defendants  with  their  (hecp  cat  the  grafs  there 
growing,  per  quod  be  could  not  enjoy  ^is  common  there  in  tam  amplo  modo,  &c.  and  upon  not  guilty 
the  plainti/Fhad  verdift,  judgment,  and  execution.  9  Rep.  113.  a.  Coke  Ch.  J.  cites  Trin.  41  Ella. 
HoUand  t.  Level*  .   %  Brownl.  148.  S.  C.  cited  per  eundem,  and  fays  that  inafmuch  as  the 

plaintiff  may  take  them  damage  feafant,  it  proves  that  he  has  wrong,  and  therefore  may  diftrain  da- 
snage  feafant  j  and  for  the  fame  reafon,  if  the  beafts  are  gone  before,  he  may  have  cafe;  for  oiherwife 
Otoe  that  has  many  beafts  may  deftroy  all  the  common  in  a  night,  and  not  be  puniihed,  and  fo  differs 
from  a  nufance  which  is  puUickj  and  may  be  puniihed  in  a  Icet.  ■■Jeak.  144.  pi.  96.  at  the 

cndy  S«  P. 

So  cafe  liet  for  a  copyhoMcry  having  right  of  commoQy  againft  a  ftranger  for  pvtting  bea(^s  into 
tbe  common^  and  depafturing  there>  per  quod  in  tam  amplo  modo«  Sec .  9  Rep.  -1 1 1 .  b.  Triiu 
10  Jac.  Mary*s  cafe,  alias,  Cn^ate  v.  Marys.  ■  a,  Brownl.  55.  S.  C*  and  by  3  juftices  the  a^Ion 
lies;    but  Fofter  e  contra,  becaufe  then  every  commoner  might  have  adion,  and  fo  would  be  irfinite. 

^  Tha  lord  may  have  a^on  for  any  trefpafs  done  on  the  commoBy  more  or  lefs,  as  being  immediate 
to  him :  bnt  the  commoner  ihall  have  it  only  where  it  is  fuch,  per  quod  proficuum  communiae  fuse» 
Ac.  amifit;  or  that  he  cannot  have  his  commoa  in  tam  amplp  modo,  as  before.  9  Rep.  113.  a.  re- 
fiilved  in  Maiy's  cafe,  alias,  Crogafie  v.  Marys* 

•C5S7] 

[9.  If  J.  S.  hath  lands  adjoining  to  the  lands  of  J.  D.  in  which  r*  ■-^**  1 
feveral  tenants  hath  common  of  pafture,  and  J*  S.  flores  his  lands     ^*>*-  9o- 
wrfi  coneys^  nmthout  any  lawful  grant  or  prefcription,  whereby  '    ~-    ^ 
the  coneys  go  into  the  lands  of  J.  D.  and  eat  the  grafs  there.  Commoner 
whereby  the  commoners  cannot  have  fuf&cient  common  for  their  (A)  pi.  4. 
cattle,  ytt  a  commoner  catmot  have  an  aBion  upon  the  cafe  azainfi  S^*^^* 

2     a     r'        \  '  1  r  %  «*  i-i-  Wllkinfon, 

.  ,0.  for  this  matter^  becaufe  f  when  the  coneys  go  out  of  his  s.  c.  con- 

tids  he  is  not  the  owner  of  them,  but  the  pofleflbry  property  <"*• 

of  them  is  in  J.  D.  who  is  the  owner  of  the  foil  where  the  com-  ^\^^qJI^q 

moner  hath  right  of  common,  and  where  the  coneys  are,  and  and  ruled  bf 

the*  commoners  may  J  hill  them.     Mich.   10  Car.  B.  R.  between  «|lthejuf- 

HiNSLEY  AND  WiLKiNSON,  adjudged  per  curiam,  contra  Barkly,  B^R.'Leter 

in  a  writ  of  error  upon  a  judgment  in  banco,  and  the  judgment  Berkley, 

reverfed  accordingly.     Intratur  Hill.    8   Car.    Rot.   302.     But  who  doubted 

after  this  was  adjourned  to  Pafch.  1 1  Car.]  [ftdg'*"*'- 

aienC  IB  C.  B.  be  reverfed  \  and  Crooke  J.  faid  he  had  conferred  with  3  judges  of  C.  B*  that  they  did 
not  remember  fuch  cafe  there,  but  that  it  pafled  fub  filentio.  ■  Jo.  356.  pi*  5*  S.  C.  andjudg. 
ment  in  C.  B.  reverfed. 

So  where  tliey  come  into  the  lands  of  a  neighbour  he  may  kill  them  ;  but  a^ion  on  the  cafe  does 
not  Ue.  5  Rep*  104.  b*  Mich.  39  St  40  £liz.  C.  B.  Boulfton's  cafe.-  ■-  -  Mo.  420.  pi.  5iio. 
Aopa^*  buticems  to  be  S.  €•  held  not  aflionable:  for  when  U)ey  ate  out  of  the  cosigrec  they  are  not 

his 


557  SStion^  fNufance.] 

hit  conies— *—lbidt  45 )#  pi.  61  !•  BouUlon  ▼•  Hardy,  S.  C.  held  by  all  the  jailiees  not  to  be  «r<« 
tiiiabte*  '■    '  Cro.  £.  547.  pU  21*  S.  C.  adjudged  accordingiy. S.  C.  cited  2  Bulft.  ii6*  At^ 

-f  Mo«  411.  pi.  580.  Mich.  37  &  38  £lix.  Anon.  S.  P. 

J  See  tit.  Commoner  (A) 

10.  The  declaration  in  adion  for  (topping  a  way  'was,  that 

he  hath  a  way^  and  the  defendant  obfiruBed  it  fo  that  the  fiaintiff^ 

cannot  have  it:    and  therefore  repugnant  (habet  &   habere  iK>n 

poteft)  by  feveral,   and  ill.     Quaere.     Br.  Adion  fur  le  Cafe, 

pi.  12.  cites  33  H.  6,  26. 

Br.Knraoce,       1 1 .  A  man  who  has  a  particular  hurt  or  damage  in  any  c^fc, 

*^6H*  8^2'    ^^^  hxvt  aBton  upon  the  cafe  againfl  him  who  does  a  con^on 

a8.  but  the  nufance ;    as  by  flopping  the  hin^s  highway^  and  the  like,  a/t  '^  he 

year  is  mif-    cannot  go  to  his  houfe^  OX  to  his  pa/lure^  by  reafon  thereof^  er  that  be 

Uk^ffc*3?e    ^^  *""  ^fi  ^^  ^^  ^^Sf>^  fi^^  "'^^  ^*^  *'^*>  *^^   ^"^^   ^^  5    P^ 

print  in  the   Fitzlierbcrt  clcarly.     27  H.  8.  26.  b.  27. 

beginning  of 

the  pi.  -  Mo.  180.  pi.  321.  S.  P.  Pafch.  26  EHk.  Anon.  S.  P.  per  Fitsberbert  J. 

But  per  Baldwin  Ch.  1.  contra,  that  the  ftopping  the  king^s  highway  Ihall  be  puni&cd  by  the  Icety 
and  every  man  grieved  (hall  not  have  an  adion  of  it.  And  there  Fitxherbert  faid,  that  nohtrt  gk^ 
man  bas  more  damage  than  another,  he  ihall  have  a^ion  on  the  caie.  Br.  A^on  fur  le  Cafe,  pi.  6* 
cites  27  H.  8.  26,  27. 

But  where  a  common  vjoy  h  not  refairedy  fo  that  J  mire  my  bcrfe,  I  fliall  not  have  adion  agajnft  him 
who  ought  to  repair  it ;  for  that  is  the  people,  and  fhall  be  reformed  by  preieotment.  Quod  nota 
per  Heydon.     Br.  Adion  fur  le  Cafe,  pi.  93.  cites  5  £•  4.  3.-  S.  C.  cited  Mo.  180.  pi.  jii* 

Anoa. 

12.  Cafe,  ior  flopping  ivater  incejfanter  decurrenf  by  bis  lafidj  by 

ivhicb  his  land  was  drowned^  and  hit  grafs  rotted.     Exception  was 

taken,  becaufe  it  is  not  alleged  that  the  water  had  fo  run  time  out 

of  mind.     But  per  Gawdy  J.  if  the  water  had  run  there  but  for 

one  year,  yet  if  defemdant  diverts  it  fo  as  it  drowns  the  plaintiflTs 

land,   the  a£tion  ^Hill  lie  well  enough.     4  Le.  193.  pi.  305. 

Pafch.  30  Eliz.  C.  B.  Smith  v.  Babb. 

Cro.E.664«       13.  The  inhabitants  of  Southwark  had  by  cuftoqi  a  common 

^V*^fF**     ivatering-place  for  their  cattle,  and  the  defendant  ftopped  it  up. 

ncuzv.Ho*  Adjudged  that  any  inhabitant  of  S.  might  have  an  a&on  j    for 

vcnden,  cites  othcrwife  they  would  be  without  remedy,  fuch  a  nufance  not 

s.  c.  asad-  jj^i^or  ♦  prefentable  in  the  leet  or  toum.     Co.  Litt.  c6-  a.  citct 

judged,  and     ^^r  iii.  "D  11 

for  the  fame  Weftbury  V.  Powell. 

teafon.     ■  ■ 

Infra  (O.  c)  pi.  3.  S.  C.  but  feems  mlfplaced  there,  as  not  anfwering  the  head* 

*  c  558  ] 

Keb.  847.  14.  Plaintiff  declared  that  there  was  a  highway  leading  from 

P^*44-  HUl.  ^  ^^  £   ^^j  ^jj^^  j^g  ^^^  ^  ^/^  i^  ^  fowed  with  com,  viz.  &c. 

Car.  2.  2nd  (hews  what,  &c.  and  that  he  lived  in  B,  and  that  this  way 

B.  R.  the  iuuas  the  mofl  convenient y  &  maxime  propinqua  via  for  carrying  hit 

H  dc  and  com  from  his  clofe  to  A.  to  his  hotife  in  B.  and  that  he  had  fo  many 

Windham  load  of  com  ready  to  be  carried,  Sec.  and  the  defendant  flopt  the 
faid  the  court  wa^j^  fo  that  he  could  not  carry  his  corn,,  &c.  and  in  the  mean  time 

after  Tver-  rain  fell  and  fpoiled  his  corn.     After  verdift  for  the  plaintiflF  judg- 

dift,  intend  ment  was  given  for  him  in  C.  B.  fub  filentio  \    and  upon  error 

any  other  brought  in  B.  R.   error  was  affigned  that  the  adion  would  not 

SS'thu*«    ^e  i  but  adjudged  that  it  would.    Cited  by  Holt  Ch.  J.  Ar^. 

Ld. 


Sftiontf  [Nufance.]  SS^ 

'Ld.  Raynii  Rep.  494.  as  entered  Mich.  14  or  HilL  14  &  15  fufficicot 
Car.  2.  B.  R.  Rot.  271.  MayneU  v.  Saltmarfli.  SSl''^ 

judgment  was  affirmed* 

15.  In  a  fpecial  aftion  on  the  cafe  for  keeping  a  pajfage Jlopt  upy  *  K«b.  575. 
Jo  that  the  plaintiff  could  not  come  atid  cleanfe  his  gutter^  ice.     It  was  5l*s^p^ 

moved  in  arreft  of  judgment,  that  there  ought  to  have  been  a  ^reed  ic- 
tequeft  to  open  it.     Per  cur.  it  is  aided  by  the  verdift ;    but  by  c<wdwgiy» 
Twifden  J.  the  defendant  might  have  demurred.     Judgment  for  i^^i^jg^ 
the  plaintiff,     i  Mod.  27.   pL   71.   Mich.    21   Car.  2.   B.  R.  s.  c.isof 
Tomlin  V.  Fuller.  a  way  to  bit 

me^Tuage 
thnmgh  aaother't  freehold,  and  the  way  is  ftopt,  and  then  the  houfe  is  aUened^  die  alienee  can  bring 
no  a^ion  for  this  nufance  before  requeft. 

16.  Cafe,  &c.  for  a  nufance  in  building  a  fmitVs  forge  near  the 
plainftfTs  houfe  in  S.  and  fir  making  fuch  a  noife  with  hammers  that 
the  plaintiff  could  not  fleep<^  hy  which  he  was  annoyed^  and  lojl  the . 
benefit  and  eafement  <f  his  houfe.  The  defendant  pleaded  in  bar» 
thai  he  had  tifed  the  trade  of  a  blackfmith  20  years  and  upwards  in 
S.  and  that  he  was  apprentice  to  that  trade,  that  the  plaintiff 
advifed  him  to  dwell  in  the  houfe^  and  follow  his  tr/ide  there^  and  ac-  - 
cordingly  he  did  dwell  there,  and  fet  up  a  forge  in  an  old  room, 
and  worked  there  with  his  fervants  at  feafonable  times;  and 
traverfed  that  he  newly  built  a  fmith*s  forge,  aliter  than  as  aforefaid. 
And  upon  demurrer  to  this  pica,  the  opinion  of  the  court  was 
that  the  aftion  lies  5  and  they  held  that  the  plea  did  not  anfwer 
the  declaration,  and  that  the  traverfe  was  idle.  But  by  confent 
he  had  licence  to  amend  his  plea,  i  Lutw.  6^.  Hill.  3  &  4 
Jac.  2.  Bradley  v.  Gill. 

17.  Aftion  on  the  cafe  will  not  lie  for  difturbing  or  hindering  Show.  043,. 
a  pctffage  over  a  common  ferry  (which  is  a  common  highway)  unlcfs  *^*'ch.  a  W. 
he  alleges  fome  particular  damage  done  to  hirafelf ;    but  it  muft  adjornatur?* 

be  by  prcfeutment   in  the  leet,   or- inditSlment.     3  Mod.  289.  ibid/ 

Trih.  2  W.  &  M.  iaB.  R.  Pain  v.  Patrick.  ^55.  Pafch. 

3  W.  &  M. 

S.  C.  accordingly.     Andjodgmcmt  for  the  defendant.-^ 1  Salk.  12.  pi.  t.  S.  C.  and  S.  P.  ac* 

cordingly. '—Comb.  180.  S.  C.  Be  S.  P.  held  accordingly.     And  judgment  for  the  defendant. 

Carth.  191.  S.  C.  $t  S.  P.  and  judgment  accordingly. S.  C.  cited  by  Holt  Ch.  J.  as  adjudged 

accordingly.    Ld.  Raym.  Rep.  493,  4^4. 

1 8.  If  a  highway  is  fo  fopiy  that  a  man  is  dflayed  in  his  journey 
a  little  while,  and  by  rcafon  thereof  he  is  damnified,  or  fome 
important  affair  neglected ;  this  is  not  fuch  a  fpecial  damage  as  adtioji 
on  the  cale  lies  for,  but  a  particular  damage  to  maintain  this 

a£tion  ought  to  be  direEl,  and  not  confequentialy  as  the  lofs  of  his    f  559  J 
horfe,  or  fome  corporal  hurt  in  falling  into  a  trench  in  the  highway. 
Refolved  Trin.  3  W.  &  M.  in  B.  R.     Carth.  194.  in  cafe  of 
Pain  V.  Partridge. 

19.  Cafe,  &c.  iorf  opp'itig  up  a  highway  leading  to  the  plaintiff^ s  *.f'  ^'  ^"^ 
colliery,  with  intent  to  deprive  him  of  the  profit  thereof,  per  quod  ^^^  i? 
he  loft  the  profit,  Sec,  and  that  his  coals  were  fpoikd  for  want  of  f  •'?«*■    But 
buyers.     The  plaintiff  had  a  verdift,  but  on  a  motion  in  arrcft  of  f'J^l^^^" 
judgment,  Turton  and  Gould  held  that  tlie  action  did  lie,   but  coals  which 

Rookby 


559  SaicrrW  [Nuiancc] 

the  piaintiflr  Rookby  uid  Holt  held  that  it  did  not  liCi  it  hdng  for  i  fttlRdi 
takTwen^  «i^«r^ ;  that  no  man  can  have  an  aftion  without  a  particular 
fpoUedfOrioft  injury  done,  or  a  particular  right  claimed.  Now  in  this  cafe  the 
or  damniftd^  plaintiff  had  no  particclar  right  to  the  highway,  for  that  wa» 
fwA/w^f*  common  to  all  people,  nor  a  particular  injury  done  to  him,  be* 
tarry  tbtm  caufe  flopping  a  highway  is  a  publick  injury ;  but  if  he  had  fuch 
•ffy  in  fuch  an  injury  by  znyfpecial  damage^  it  is  not  fufficiently  fet  forth  in 
ch!  j;^who  ^^  declaration^  by  alleging  in  general  that  his  coals  were  fpoiled 
wasag'ainft  for  want  of  buycrs ;  for  he  ought  to  Qxtw  fpeciaUj^  thai  ^  ctif' 
the  aaion,  fomers  ivere  coming  to  buy  tient,  and  were  hindered,  i  Salk«  i  c. 
JhaTSfic-   P'-  7-    Trin.  ii  W.  3.  B.  R.  Ivefon  v.  Moor. 

tion  had  been  majnlainable.  Cartb.  453.  S.  C.  but  the  court  dlvidedy  ind  the  cafe  adjonnied  befest 
all  the  judges.  Comb.  480.  S.  C.  adjornatur.— — ixMod.  26».  Hill,   ix  W.  3,  S.  C.  tibt 

court  divided.  But  at  the  end  of  the  cafe,  the  reporter  faya,  that  in  Che  cafe  of  FhUIps  t.  Rpnd, 
Pafch.  1 1  Geo.  i*  tEe  Ch.  J.  faid  it  wis  revtrfed  by  the  opiiMa  of  tU  the  judges  ta  die  czchcouer 
chamber.  ■  ■  — Ld.  Raym.  Rep.  486.  S.  C.  with  the  pleadin|f,  and  the  court  waadiTided.  Bat 
the  reporter  fays,  that  afterwards,  by  confent  of  Holt>  this  cafe  was  argued  before  all  the  jufttces  of 
C.  B.  and  barons  of  the  exchequer,  at  Seijejat*s-Ion ,  and  they  all  were  of  opinion  A^r  the  ptUindff, 
fStui  dM  ai6tioii  well  Uy. 


(N.  b.  2)     Adions  for  Nufances.     Againft  whom, 
Leflbr,  Leflee,  Feoflfee,  &c.     At  what  Titne. 


A  Jtverfity  j.  T  T  is  not  anv  offence  for  a  feoffee,  &c.  to  keep  up  a  nufance 
Uci  ^ben  crcfted  before  his  time  j    as  whew  the  adion  on  the  cafe 

tbe  antinu'  was  laid  for  keeping  and  maintaining  a  bank  on  the  hrook^  hy  reaibo 

MceoecafioHi  whereof  the  brook  furrounded  his  land.     But  the  plaintiff  is  to 

jkUce'^ in  ^^^  ^^^  remedy  to  abate  it  by  a  quod  permittat,  and  not  bring 

cafe  of  a  his  a£iion  fur  cafe,  as  here ;    and  therefore   this  differs  from 

ptnt'bcyfi,'  ^  Afl;  pi,  2.  and  judgment  for  defendant.     Cro.  E.  520.  pL  46. 

r^d'o^  Mich.  38  &  39  Ellz.  C.  B.  Befwick  v.  Cumden. 

ping  of  the 

nin  is  a  new  nufance,  and  wbtre  the  nufance  atjirfl  daf»  hai  done  all  tbe  mifehieflt  can  ;  la  the  M 
cafe  a^ion  will  lie  againft  the  aiTignec,  but  not  in  the  other.  Arg.  i»  Mod.  636.  in  cafe  of  Refwdl 
V.  Prior. 

Adion  lies         2.  If  I  have  a  way  over  BJs  land^  and  B.  ftops  it,  and  afW 

lhr"^he cSnl  ^^^^^^  ^^  ^^^  years,  it  feems  that  aftion  on  the  cafe  lies  againft 

imvirtg  a  leffee ;    per  Haughton,  quod  fuit  conceffum  per  Coke  and  Do- 

nufincc^  deridge.     Roll.  Rep.  222.  Trin.  13  Jac.  B.  R.  in  pi.  27. 

the  klTor,  by  which  the«  land  of  the  plaintiff  was  overflowed.  Cro.  J.  555.  Mich.  17  Jac.  B.  R* 
Brent  t.  Haddon. 

3.  If  a  man  abates  the  nufance j   he   cannot  bring  an   adion 

afterwards  for  the  nufance  ^    but  it  is   a  good  plea  that  the 

plaintiff  himfelf,  either  before  the  writ  purchafed^  or  pending 

the  writ  abated  the  nufance.     9  Rep.  55.  a.  Mich*  8  Jac  C.B* 

f  560  ]    in  Batten's  cafe. 

Ld.  Raym.  ^,  After  a  recovery^  a  man  can  never  have  a  new  a&ion  fior 
S.^.^ad.  ^^  ereBion  of  the  fame  nufance,  but  for  the  continuance  he  may* 
judged  »c.     I  Salk.  10.  pi.  3*  Mich.  lo  W.  3.  B*  R»  Johnfon  v.  Long. 

cordingl/* 

13  5.  -Att 


.1 


^tonjl  [Cafe.     Difceii]    '  560 

5.  An  a£bion  lies  againft  the  leffhr  for  a  nufance  conitnuihi  l^his  i  Silk*  4^0. 
A-^^,  it  being  ci^acd  by  him.  1 2  Mod.  636.  in  cafe  of  Kof-  JccotdingJy  j 
ivell  T.  Prior,  cites  2  Cro.  373.  in  point.  for  per  cor. 

10  this  cafe . 
tbe  leflbr  trinsferred  the  thing,  with  the  original  wrong,  and  his  demife  affirms  the  continuance 
of  it.  Befides,  he  has  rent  as  a  confideradon  for  the  continuance ;  and  therefore  ought  to  anfwer 
the  damage  it  occafions.— -*In  the  cafe  of  Rippota  v.  Bowles,  Cro  Ji  373.  Trin.  13  J^.  B.  R. 
it  was  infifted,  that  if  die  pUintiff  had  any  remedy,  it  fliould  be  by  quod  pernlittat  againft  the  tenaiK 
of  the  fr^hotd  i   And  to  that  opinion.  Coke  Ch.  J.  inclined,  though  the  other  jufticea  doubted* 

For  more  of  Nttfancc>  fee  tit.  Cflfmfn,  CommOtli  i^uCanCe^ 

Stopping  %\^W^ 


(O.  b)     [Cafe.]     Againft  whom  it  lieSi     \A  third 

Per/on.^ 

f  I.   TF  I  deliver  goods  to  A.  who  delivers  them  to  B.  to  keep  to  the  *  ™« 

^ufeofjt.  ahd  B.  luajles  them^  I  may  have  an  aAion  upon  ^^„y  ./^  • 
the   cafe  againft  B.   though  I   did  not  deliver  them  to  him.  according  ta 

'4  Ed- 4.  13.]  •  ^  ""^-^^ 

be  lib  E.  4.  13.  a.  pi.  9.  and  Brook^  A£lion  fur  le  Cafe,  pi.  96.  kites  S.  C.  and  is  accordingly. 

[2.  If  I  deliver  my  horfe  to  a  fmith  tojboey  and  he  delivers  him  to  S.  P.  by  all 
another  fmith,  who  pricks  him,  I  may  have  adion  upon  the  cafe  ^^t^^^^' 
againft  him,  though  I  did  not  deliver  the  horfe  to  him.    Contra  Brian,  iz 

12  Ed.  4.  13.  per  Brian.]  .  '  E.  4.  13.  a. 

pi.  9._ 

Fitzh.  A<dion  fur  le  Cafe,  pi.  19.  cites  S.  C.  acco^ingly  by  all  the  juftices,  but  Biian  e  contra* 

• 

(P.  b)  Difceit  in  Nature  of  Cafe*  In  what 
Cafes  it  lies  upon  a  Warranty  in  Law.  \And 
P leading s.'\ 

f  I.  1  F  /I  vintner  fells  wine  (knowing  it  to  be  corrupt)  to  another,  S.  C.  cite4 
-■•  d^foundy  good,  and  not  corrupt,  without  any  exprefs  war-  ^  ^       'P* 
ranty,  yet  an  a£^ion  of  difceit  lies  againft  him }   for  this  was  a  s.  P.  and  it 
warranty  in  law.    9  Hen.  <f.  53*  bi]  '» no//«f, 

tbot  ct  the 
Yme  rftht  Jalt  tbe  *toJne  mutt  fufficient  and  ablet  but  fiatt  fay  furtber^  and  not  corrupted  \  per  cur* 
Br.  AdHon  furle  Cafe,  pi.  8.  cites  S.  C.^— ^Trelpafs  upon  the  cafe,  invfmuch  as  the  defendant 
J^d  to  tbt  p/aint'if  a  tun  of  wine,  knowing  it  to  be  corrupted  \  the.  defendant  faid  that  tbe  plaintiff  bad 
taped  itf  and  accepted  f7,  and  tbe  otberfaid  that  be  did  not  accept  but  upon  condition  tbat  it  Jhoiildbe good 
When  it  was  carried  to  his  houfe.  The  defendant  Jaid  tbat  tbe  plaintiff  accepted  it  for  good,  and  tra- 
verfed  tbe  condition  \  and  the  other  e  contra.  Br.  Action  fur  le  Cafe,  pi.  35.  cites  7  H.  4.  15.  ■  ■ 
And  fo  fueere  if  fale  of  a  thing  corrupted  is  not  material,  wbeie  it  is  not  warranted,  and  where  the 
buyer  taftes  it.    Ibid. 

f  F.  N.  B.  (c)  fays,  but  note,  it  behoves  that  he  warrants  it  to  be  good  ;   for  if  he  feJls  it  without 
warranty,  it  is  at  the  buyer's  |>erll ;    ind  his  tafte  ought  to  be  his  judge  in  fuch  cafe.  S.  C. 

cited  Afg.  Cro.  ?•  470.— — — Bridgm.  127.  Arg.  cites  F.  N.  B.  94.  (c)  as  ab3ve;  and  alfo  cites 
7  H.  4*  14.  that  oie  defendant  there  pleaded  he  gave  the  plaintiff  a  tafie  of  the  wine,  and  that  he 
etgreed  it  was  good  wine  ;  and  adjudged  that  the  a^ion  would  not  iie.<— «—[6iit  the  Vear-book  24. 
b.  15.  pi.  19.  is  according  to  Brook,  and  not  reported  to  be  adjudged.  J 

t  c  s<JO 

Vot.  I.  .     •  T  t  [a.  So 


56i 


Br.    Jlfl-nn  T':^ 

tur  le  cut,      ^,; 
jrf.  8.    dies    J"'^. 

S.C a£t»-- 

Cro,J.  ><)7.  a  -VW 
pi.  33.  citct 
5.  C.  and  7  H.  .>«• 
Jloll.  Rep.  5,  6. 
fyt  no  man  CM  JL»  < 
P.  N.  B.  94-  f  -^ 
mirctaKd'mi ;  for 
er  viUMolUr,  if 
pi.  1^.  cltetit  a 
them  to  b«  cormi*- 
■Dil  I  do  DDE  kni 
he  good. 


aSfoms  [Cafe.    Difcelt.] 

.  .^.         So  if  I  come  to  a  tavern  to  cat,  and  the  tavertar  pves  anil 
^.^M-^  meat  and  drink  corrupted,  whcirby  I  am  made  vcnr  fick, 
-^-wr^    liesagaindhim  without  any  exprefswarrantyi  fortoereu 
gfc^-^cranty  in  law.     9  Hen.  6,  53,] 

^     ^  .  uid  II  £■  4-  fi.  bcuurell  is  igaint)  the  commrnitilrh.  ■■-  i  .5.  C  dtBl  < 
^^  K-e-   *°<1  frwl,  becaure  none  OiiU  fell  any  coiiupt  liOuili.— S.  P.  bj  Fiowikc; 

^-^  ^y  tb<  (el I in|  corrupt  vlfluili.     Kulw.  91.  a.  pi.  16.  Kill.  %•%  H.  7.  Amb. ■ 

-^  \tk  the  new  noCa  then  (c)  tfj%,  note  a  iivirfitj  between  ititof  ctrnft  iniMi  i* 

I  adtion  on  the  cars  I1e(  not  wilhoul:  wamuity.     Othemite  if  It  be  r*  d  ia«ra 

I  19  H.  6.   19.  49.  accardiogly.---' D.  75. 1.  iiucg, 

'      If  I  fell  conupt  liQuili  fiiTiaiid,  luKwint 

_  jr  the  deceit  j  but  ttwugh  chcy  aie  cawnp, 

2  C^  ihaugh  I  allimi  them  to  be  gomli  yet  no  action  tie>,  nolefi  I  wacmt  dRm  ta 


^     ^  ^r  rej"^"!' 4IIJ  i  toA  citu  19  H.  6.   19.4; 

■^^  ^^&«3ph»in'i  o^nion,  Ttin.  j   Ik.  that  if  l' 

■-  ^^  ^tjid  affirm  them  to  be  fo,  cafc  will  lie  for  tJi 


S.  P-   Br. 


[=r: 

piec--^^ 
S.'^Cf  of    -^^ 

:J— If  he       6,    ^^ 

fclli  ftuff  , 


I.  •""^ 


,.94- 


(C) 


^  _-    If  a  man  (it  feems  it  is  intended  of  a  merchant)  ftUs  b 

^y  vioolltn  chth,  knowing  it  to  be  not  well  fulled,  an  at^ion 

2i~ceit  lies  for  this,  becaufc  it  is  a  warranty  in  law.    9  Hen. 


If  a  man  fells  a  horft  to  me  without  warranting  of  him  to 
;&rid,  if  he  be  difltmpertd  in  his  body,  yet  no  a£tioD  liei  againft 
Contra  20  Hen.,6.  35.3  ' 


aac  tio  action  I 


IS. Biidgm.  117.  Aij,  c 


If  a  man  tales  goods  -wrongfuily  frcm  J.  S.  and  fells  them  to 
f,^^-— ^^— ^r   money,  as  his  own  eoods,  and  after  y.  S.  [_*  the  owntr'^ 
.^it>"     j^e  '^     ^  ^em  from  me,  I  fliall  nave  an  a^ion  upon  the  cafe  againft 
•    »C»'^   i<^^^.^^  ^s-ndor.     42  Aflifarum  8.  adjudged.] 

'*  Sy  ^         rii5  «=*-■  »*  '''•  defcndint  offered  thetn  to  (ale  to  the  pUiniiff,  and  afliOB  liei. S.  C. 

tC-'^a*  *■      -V»     pi- 11-  >n^  Tanfield  Ch,  B.  infwered  that  the  raid  book  is  not  adjudged,  but 

■  c,C>^  Vj,  *.,.  ■  ^«id  takes  iffuei  yet  if  it  were  allowed  to  be  jjw,  ii  is  Wciufe  h.:  had  iberi  pof- 
*'  n  *  i**.  ^^i\**^»  ^O  had  colour  in  (hew  re  be  owner,  and  he  w«  decrivrd  by  buying  of  him,  -fao 
^^.t  "  *Vofreffioni  and  though  he  had  not  any  right,  y«f.-r,.«  («*  B««  ./ti-« 

t^^  ^^€  Icnew  that  be  nai  not  light  owoer,  which  is  the  ruToQ  chH  the  adkn  ii 


f?: 


.  If  there  be  a  communication  betwec 


■^         *■       v<^"£  °'  certain  Ihecp,  and  thereupon  B.  the  vender.  Jots  fl 
o-Vj^^*  ^.    ^.lunftieep,  tvlieremtTiiththeyare  the  fheep  of  amther,  out 


A.  and  B.  for  the 
thtjart 
ttherc- 


'''ti''^      '^  oon  A.  buys  them  ot  b.  though  B.  made  not  any  exprefs  war- 
%■  ^'ti  '"^rf   ran^y  **^  ^^  (hccp,  yet  an  adlion  upon  the  cafe  in  nature  of  dtfccit 
^"tV'^p. 'l  lic9  againft  "B.    Pafch.  16  Jac.  B.  R.  between  Ltster  akd  Fu»- 
■^^^1  «aCC,  adjudged.] 

""o-  [7-  ^'  ^^  ^^^  wWor  a^rms  that  the  goods  arc  the  goods  if  a 

^[.f,-^-"^  ffrarigtr,  his  friend,  and  that  he  had  an  authority  from  him  to  fell 
^o" '^  l/jt'tn  to  him,  and  thereupon  B,  buys  them,  ivhere  in  truth  tieyare 
"-"jraii^  the  goods  bf  another,  yet  if  he  fold  them  fraudulently  and  falfely, 
bdns  ^""^  Upon  this  pretence  of  authority,  though  he  did  not  wan  ant  them, 
"*£■"*' '' '  ^^^  though  it  is  not  averred  that  he  fold  them,  inowing  them  to  he 
'^nn^'^"^  tbtgxdf  of  aflranger^  yet  B.  fliall  have  an  a^lwQ  upon  the  cafe 
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for  this  deceit.     Mich.  1650.  adjudged  between  Warner  and  fraud  be 
Tallard.     Intratur  Trin.   1650.  Rot.  1338.  this  matter  being  fi^J^'"^  .j, 
moved  in  arrcft  of  judgment.]  wasadjudged 

a^ionable;  cited  by  Twifden  J.  Keb.  523.  in  pi.  9* 

[8.  In  an  aftion  upon  the  cafe  by  A.  againft  B.  if  the  plaintiff  Stjr.  3x0. 
declares,  that  whereas  the  defendant  craftily  and  fubtlely  intend-  ^cukSa 
ing  to  deceive  and  cozen  the  plaintiff,  offering  to  fell  one  geld-  wm,  tbac 
ing  to  the  plaintiff,  affirmed  to  the  plaintiff,  that  be  fyid  brought  defendant 
up  that  gelding  cf  a  coltj  and  that  the  /aid  gelding  was  then  his  own,  fnuduleatn 
upon  which  affirmation  of  the  faid  defendant,  the  plaintiff  be-  affinned  the 
ing  feduced,  and  giving  credit  thereunto,  afterwards,  that  is  to  ^^^  ^  ** 
fay,  upon  the  fame  day  and  year,  and  at  the  place  aforefaid,  did  butthecourt 
buy  the  faid  gelding  for  5  hogfheads  of  cyder,  to  the  value  of  ibycd  the 
25 1.  fvh'ere  indeed  the  defendant  did  not  breed' up  the  /aid  gelding  of  l."'^*?^"^.* 
a  colt,  neither  luas  the  /aid  gelding  the  gelding  of  the  defendant,  but  hereiTno*' 
was  the  gelding  of  J,  S.  who  afterwards  did  take  away  the  /aid  diredaf- 
gelding  from  him,  whereby  the  defendant  did  cheat  and  cozen  ^"n»tion, 
him  of  his  5  hogfheads  of  cyder ;  the  aSion  lies  upon  this  de-  intendment 
claration,  though  there  was  xfot  any  warranty  upon  the  fale  \  that  fciencer 
for  this  was  an  apparent  deceit,  contrary  to  his  own  knowledge  ;  ^^'^»  ^^^ 
and  though  it  is  not  averred  that  he  fold  him  *  at  the  fame  time  judgment 
when  he  affirmed  he  bred  him  up  of  a  colt,  but  that  he  afterwards,  was  given 
the  fame  day  and  place,  bought  him,  giving  credit  thereunto ;  this    i^^^^:^ 
(hall  be  intended  immediately  after  the  fpeaking  of  the  words,  s.  c.  cited 
for  all  the  words  could  not  be  fpoke  together.     Pafch.  1652.  by  Twifden 
between  Harding  and  Freeman,  adjudged  after  a  verdi£l  for  l^^^^f^^. 

the  plaintiff.  J  the  plaintiff. 

*  Keb.  523.  in  pi.  9* 

•  See  (Y.  b) 

f  p.  If  I  retain  a  man  of  the  law  to  be  of  my  coun/el  to  buy  me  (Z.  b}pl.  7, 
fuch  a  manor,  if  he  does  his  endeavour ,  though  he  procures  it  not,  s.'p.' buT 
yet  no  a£bion  lies  againfl  him.  '  1 1  Hen.  6.  1 8.  contra  if  be 

[  I  o.  [JButl  if  he  becomes  of  coun/el  of  my  adver/ary  after  in  this  prmijes  to 
matter  againfl  me,  an  adion  upon  the  cafe  lies  againft  him.     1 1  ^^^flj^ 

Hen*  6.  l8*]  opinion.  Br. 

Adion  fur 
.lo  Cafe,  pL  io8.  cites  S.  C.  F.  N.  B.  94.  (D)  in  the  new  notes  there  (b)  S.  P.  cites  1 1  H. 

6.  24.  55.  that  though  he  warrants  his  client  that  he  (hail  have  the  manor,  but  fails  tlierein,  yet  if  he 
dees  his  endeavour,  cafe  does  not  lie;  for  perhaps  he  could  not  have  the  manor,  vis.  it  was  impoHibie* 
-*— S»  P*  Br.  A^ion  fur  lovCafe,  pi.  io8.  cites  S.  C* 

[11.  iSo]  if  I  retain  him  to  be  of  my  coun/el  at  Guildhall  in  Lon-  (P)  P^*  ^• 
don  at  a  certain  day,  if  he  does  not  tome  at  the  day,  by  which  my 
cau/e  mifcarries,  an  adion  of  difceit  lies  againft  him.     20  Hen. 

6- 34-]  •  •    . 

[12.  [But'}  if  a  mzn  Jbcivs  his  evidence  to  a  man  of  the  law,  Br.  A^ion 
though  he  after  becomes  of  coun/el  to  another,  and  di/covers  the  coun/el  fur  Ic  Caie, 
rf  the  /aid  evidences,  yet  no  aftion  lies  againft  him,  becai.fe  he.  was  ^Iq^^^^^ 

not  retained  with  him.     1 1  Hen.  6.  18.]  s.  P.  ac- 

cordingly. 

But  cootra  if  he  be  retained  to  fee  the  evidences,  and  after  he  difcovcrj  it  to  the  other  party. 

.•  Tta  [13.  If 


0 

4 


5^3 


dicines'  9 

prcfs 

one 


(Z.b)p\.6. 
S.  C-   bat 
jiot  S.  P« 

In  trcfpaft 
«a  the  cafe, 
for  that  the  defcndax^ 
interiit.     It  was  he\«a 
lie  without  doubt,  ^^» 
^«ras  a  comitton  farr« 
is  traverfable.     F. 
contra  48  E.  3*  ^* 


•Xrcfpafs 
•a^pon  the 
«afc  againft 
Jiimwho  ^ 

secure  the 
fhintiff  of  <«  «««^ 


aftiontf  [Cafe.    DiTcelt.] 

a  common  marfhal  [yJimVr]  ii//>  iwj^  Aof^  fi;//i5  lad  Mi- 
a£kion  upon  the  cafe  lies  againft  him,  without  any  ex- 
VjLXjip&t  to  cure  him.  19  Hen.  6.  49.  But  otherwife  it  is  of 
t:    Is  not  a  common  farrier.     19  Hen.  6. 49.] 

mcd  to  cure  hit  horfe^but  did  Um  negligenter  &  imptoride,  Urcqpiod  *  o^auf 

,  if  one  who  ii  not  a  common  farrier  kills  a  horfe  by  medicines,  cafe  inU  not 

,t  a  rpectal  promife.     And  idly,  Newcon  and  Afcoogh  heM,  that  thoQ{|h  he 

et  there  being  00  fuch  fpecial  promife,  cafe  wiJi  not  fie,  and  fu  the  afTuopfit 

»    (D)  in  the  new  notes  there  (b)  cites  S.  C.  and  17  K.  4.  4.  but  £iys,  fee 

•  4.  4.  and  fee  I  z  R.  a.  Adion  for  k  Cafe  37.  39.  21  H.  6.  55. 


s.c. 

The  count 

\tk  this  cafe  was,  tn 

/•/I  iLe  /»ro/r  of  bxi 

^•tit  awarded  good. 

pi.  ^4..   (bis)  per  Hs 
his  art  rightly  and  t 
before  the  ftacute  of         - 
ic;  but  if  he  did  ar^  3*^ 
in  the  cafe  here  of  a. 
have  been  of  the  farr^^ 
an.  Pafch.   14  jatc — 

See  (P)  pi. 
5.  S.  C 


fFoK 


92. 


S.  P.   Br. 

AfMcn  fur 


ANi:> 


^      If  a  mj«  applies  medicines  to  my  hand,  and  through  his  neg- 
-^my  hand  is  mayhemedy  yet  a£tion  upon  the  cafe  does  not  liej 
an  affidmpfit  to  cure  it.     19  Hen.  6.  49.  it  feems  to  bein- 
of  one  that  was  not  a  conunon  furgeon.] 

rJ  d:d  not  J0  ttf  but  by  his  negligence  impaired  the  piaindff*,  and  beranfe  be 
^t  what  place  the  ajfumpfit  xvaSf  therefore  the  writ  was  abacedy  notwithftanding 
^'^^     Br.  A^ion  fur  Ic  Cafe,  pi.  24.  cites  4S  £•  3. 6. 

^     If  a  */mith  pricks  my  horfe ^  an  a&ion  upon  the  cafe  Uei 
liim.     46£dw.  3.  19.  adjudged.] 

^f^e  defendant  fxtd  a  nail  in  the  foot  of  Lit  bcrfey  im  £  certaim  plaee^  hy  ivhkh  bt 
^^f£  cfortjaxd  fvr  a  Ung  tlme^  and  it  was  not  vi  &  ^rm'a  mr  injm/ie,  and  yet  tbe 
/^    Aaion  fur  ic  Cafe,  pi.  22.  ciies  S.  C— •  S.  P.  Br.  Action  fur  le  Cafe, 
— — F.  N.  B.  94*  (D)  S.  P.  for  it  is  the  duty  of  every  artificer  to  exerdfe 
^•y    as  he  ought.  a  Bulft.  333.  Arg.  cites  S.  C.  At  cemmoa  hm^ 

;;^  Jia.  any  man  might  ufe  what  trade  he  pleaAd,  without  having  been  bred  op  to 
.fixing  amifs  In  fuch  trade>  the  party  grieved  might  have  a^ion  againft  him ;  as 
tith's  cloying  a  horfe  in  tbe  Aoeing  him,  Sec,  Arg.     And  the  court  ftems  to 
_  pinion.     Saond.  312*  Trio.  21  Car.  at.  S.  P.  by  Hobatt  Ch.  J.  Hob* 

mt^  pi.  a68. 

■ 

^      If  a  farrier  takes  upon  him  to  cure  my  horfe^  being  grxveUed 

^<eet,  ajid  after  tarn  negligenter  &  improvide  takes  care  of 

(e,  that  he  f  dies,  an  aBion  lies  againft  him  up^n  this  neg^ 

and  damage.    Trin.  36  Eliz.  B*  R.  between  Powtuary 

ALTON.] 


^^afe,  pi.  24.    (t^S 
paired,  aflicn  iipor». 


:5^ 


cttc&  S.  C. 


So 


per 


SU.U^.'^^ 


•v. 


U^Vxtv*  ycn^ 


O^K'i^ 


>u^ 


But  if  be  dees  all  tbat  be  can,  and  did  not  warrant  bim,  and  the  horfe  Is  im- 
cnfc  does  not  lie,  note  the  diverfity.     Per  Caund.  a  Bulft.  333.  Arg. 

gh  he  be  not  a  common  farrier.     See  (Z.  b)  pi.  6* 


A^ion  upon  the  cafe,  inafmuch  as  Ihe  defendant  hargainej 
/^l  fuch  land  to  the  plaintiff <^  and  after  he  enfeoffed  W.  N,  to 
^%^    *he  defendant  faidy  ne  enfeoff  a  pas  WfiN.   And  a  good  plea 
^         c^^wnfend  and  Brian.     Br.  Aftion  fur  le  Cafe,  pi.  87,  cites  2 
j:  2.  &  13. 
^      Cafe  lies  for  falfely  crffirming  to  a  purchafer  of  houfes  that  the 
-  ffiore  than  they  ivere  aBually  let  for ;  and  after  2  motions,  the 
^i{F  had  judgment.     Lev.  102.    Pafch.  15    Car.  2.  B.  R. 
_    v.Trefham. 


i\\ou%>^  y^^  .^T^r,  yet  it  fhould  be  intended  after  verdj£ly  and  fliould  be  aided  by  faying  fcicsss 

Acc\at*^^o^     c^^^Ao*^^   plaintiff. There  was  no  averment  of  defendant's  knowing,  that  the  reot 

^\d  no^       efv^  t^^      o"    P***^®*  Leakins  v.  Cliaard  S.  C.  adjornatur. Keb.  518.  pi.  106.  S.  C« 

aiid  jv^'^S*'^  ^c>>'  ^^    s»ot  be  faid  fraudulent,  unlcfs  it  were  fciens,  &c.  &  aJjornAtur.       .  Ibid.  52a.  pi. 


was  ^t^* 
and  pef 


cot. 


It  c**^^.   B.  R.  the  S.  C.  adjudged  for  the  plaintiff. 


»S 


C^ 


S.  p.  adjudged,  a/ter  ion^ 
coQidcraUoA 
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confidcra^n  of  the  record  of  Eakini  ▼•  Trefliam,  for  the  pUIntfff ;  though  it  feems  that  the  defendant 
had  ordy  the  etyiity  of  redemption  of  the  boufea.  a  Ld.  Raym.  Rep.  i  iiS.  HiU.  3  Ann.  Lyfuey 
▼•  Seiby. 

19.  But  a£tioil  will  not  lie  ioi  falfely  and  fraudulently  affirming  Same  divcr- 

that  a  thing  14  of  greater  value  than  it  really  is ;  for  value  confifts  in  s-J,,.5*"p€r 

judgment.     Per  cur.  Ley*  lo^.  Pafch.  15  Car.  2.  fi.  R.  in  cafe  cur.. 

dF  Ekins  V.  Trefliam,  ,  s-  P.  But  if 

'  the  de- 

fendant had  warranted  the  thing  to  be  of  fuch  value  to  be  fold,  and  thereupon  the  plaintiff  had  £ivc^ 
and  di/burfed  his  money,  it  would  have  been  ocherwife ;  for  the  warranty  by  the  defendant  is  mairer  to 
induce  confidence  and  truft  in  the  p^inti/f ;  bat  upon  a  najccd  aifertion  to  five  credit  was  the  piainiiifa 
foU^r^     ydvt  20.  Mi^h.  44  /Sp  45  £ii^  B.  ^.  Harvey  v.  Youn^. 


(P.  b.  2)     Difceit  in  Nature  of  Cafe,     Warranty  in  [  564  ] 

Law.     Pleadings. 

I..  T  S.  executor  de  Jon  torty  fold  a  term  in  reverfion  to  A*  and  then 
J  ^  took  out  adminiflration  affd  fold  it  to  B.  and  fo  the  firft  fale 
void,  becaufe  being  i  term  in  reverfion,  no  entry  could  be  made. 
Per  cur.  A.  may  have  cafe  in  nature  of  difceijt  againft  J.  S.  al-? 
leging  he  knew  he  had  no  right,  yet  afTerting  that  he  was  lawfully 
poffeffed,  &c.  fold  it  for  fo  much  to  him,  &c.  But  Tho.  Gawdy 
laid,  tlie  plaintiff  muft  allege  that  defendant  fciens^  &c.  ut  fupra, 
tamen  obtulit  vendere^  &c.  afferensy  &c.  for  that  without  fuch 
ofFcr  there  is  not  any  deceit  j  becaufe  if  th^  plaintiff  made  the 
firft  motion  to  buy,  and  thereupon  t^e  defendant  agreed  to  fell, 
there  caveat  emptor,  unlefs  there  be  fpecial  parlance  bc;tween  them 
of  making  aflumpfit.  Mo.  ia6.  pi.  273.  Pafch.  25  Eliz.  B.  R. 
Kendrick  v.  Burges. 

2.  In  difceit  the  plaintiff  declares,  that  the  defendant  fciens  that  M0.467.  pi. 
he  had  no  right  to  the  advowfon  of  D.  took  upon  himfelf  to  be  owner  ^ufg,  c*^"' 
thereof  and  fold  the  profits  thereof  to  the  plaintiff  pro  quadam  pe^  accordingly. 
•  cunia  fumma.  It  was  moved  in  arreft,  that  the  plaintiff  did  not  And  ad- 
aver  uhi  revera  the  defendant  had  no  title.  Sed  non  allocatur,  {J^^^iai^^f, 
Goldlb.  123.pl.  8.  Hill,  43EJiZf  Rufwell  v.  Vaugban.  ^Cro!/. 

196.  pi.  2). 

Rofvctt  V.  Vaoghan,  in  cafe  in  nature  of  difceit.     Adjudged  for  the  defendant,  Mi«fa»  5  Jac.  m  the 
exchequer. 

3y  The  defendan^  yS/rf  the  plaintiff  tvfo  oxen,  and  warranted 
them  to  be  found  abfque  infrmitatey  whereas  they  were  not  fo,  an4 
W^S  found  not  guilty  as  to  oney  and  guilty  as  to  the  other.  It  was 
moved  in  ftay  of  judgnient,  that  the  warrant  was  joint,  and  now 
being  found  guilty  as  to  one  only,  it  is  not  the  lame  warranty. 
But  the  court  held  it  well  enough,  for  the  a£lion  is  not  founded 
upon  the  contra£l,  but  upon  the  deceit.  And  judgment  for  the 
plaintiff.  Cro.  E.  884.  pi.  22.  Pafch.  44  Eliz.  C.  B.  Gravenor 
v.  Mete. 

4.  Aftion  upon  the  cafe,  for  that  the  defendant  bargained  to  ^^  .pj^.^ 
fill  the  plaintiff  a  marey  the  defetidant  adtunc  ^  ibidem  knowing  the  word  (&) 
tnare  to  be  latrie  with  fpavins^  JplintSy  &c*  eq»am  pfeediclam  fanam  <«««»  to  bt 

^         Tt3  1st  abfque  ^'^''''^^ 
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ahfqttt  aliqua  Infirmitatt  vtarraittizavit,  *  &  eandem  equam 
^^d'  31  Mali  19  jac.  pro  20I.  apud  L.  See.  cidun  the  plaintifi'f 
^«*S  tr*  fraudidcnter  adtune  i^  ibidem  vtndidil ;  and  fo  fulelv  de- 
»■  -%/cd  tiie  plMiitiff  therein.  It  was  the  opinion  of  die  jufticcsa 
s-zM-X  the  declaration  was  not  good,  becaufc  he  doth  not  faj  v>ar- 
■  s^xivzanda  vendidit  t  for  if  the  warranty  was  not  at  the  time  of 
-^  fale,  the  action  is  not  fpaintainable.  It  was  alfo  objcfted^ 
K%~vtthc  declaration  iMtnted  the  fiwn/ fC*r^  after  (waTTanttzaTit)^ 
r~^*\  fo  was  uncertain  and  infenfible.  And  two  judges  being  of 
r^^at  opinion,  and  the  Ch.  J.  faying  nothing,  the  plaintiff  de. 
lared  de  novo.  Cro.  ].  ($30.  pi.  3.  Hill.  16  Jac.  B.  R.  Pope 
I.   liCwyns. 

5.  In  an  a£lion  upon  the  cafe,  for  falfely  and  fnndulentty^A 
iing  an  borfe  to  the  plaintiff,  at  the  proper  horfe  of  the  d^endarU,  uH 
re-vera  It  vaas  the  horfe  ySir  J.  L.  becaufe  the  plaintiff  cotdd  not 
prove  that  the  defendant  knew  it  not  to  be  his  o\m  horfe  (for  the 
dcirlaration  muji  be  that  he  did  it  Jr-audijently,  or  knowing  it  to  he  itel 
his  own  hotfej,  for  the  defendant  bought  the  horfe  in  Smith6e1d^ 
but  not  legally  tolled,  the  plaintiff  was  nonfuit,  AIL  yi.  Mich, 
24  Car.  B.  R.  Sprigwell  v.  Allen. 


6.  In  cafe  iot  felling  and  warranting  a  tcrfi,  &c.  vtiiei  wot 
none  of  his,  it  hath  been  commonly  ruled  good  to  fay,  that  know- 
ing tile  horfe,  &c.  to  be  another's,  or  quod  fraudulentcr  rendidit, 
Arg."  And  the  court  agreed  both  ways  fufficient,  and  that  the 
*  frauduknter  fupplied  the  fcienter  ;  but  the  hejl  way  is  to  fay,  that 
knowing  it  was  none  of  bis.  Keb.  309,  Trin.  14  Car.  2.  B.  R.  iq 
pi.  24. 


7.  Cafe,  &c.  for  that  the  plaintiff  retained  the  defendant,  a  lay* 
lor,  to  make  him  a  coat  well  and  artificially  1  but  he  malicioufly  in- 
lending  to  damnify  tlie  plaintiff,  made  it  tarn  inepte,  negHgenler, 
£5*  inartifieialiler .-  that  it  wr.i  of  no  value  or  life  to  him,  ad  dajji- 
jium  2cl.  The  defendant  demurred,  becaufe  he  did  not  alUge 
that  he  delivered  him  any  materials  fir  Jpoiling,  whereef  aSion  might 
lie  t  fo  that  there  does  not  appear  to  be  any  damage.  Nordoea 
he  fliew  how,  or  in  what  manner,  he  fpoiled  the  coat,  or  what 
defe£l  there  was  in  it,  which  ought  to  be  fet  forth  certainly.  And 
adjudged  againfl  the  plaintiff.  Vent.  268. '  Pafch.  27  Car.  2. 
B.  R.  Beft  V.  Yates. 

8.  Cafe  for  felting  goods  of  tne  S.  to  the  plaintiff  viifh  marranty. 
It  was  moved  in  arreft,  that  there  was  no  fcicnter  ;  and  that  this 
a£lion  being  only  on  the  deceit,  there  mull  be  3  fcienter ;  but 
where  there  is  a  warranty,  the  evidence  would  be  of  compofidon 
for  the  goods,  or  taking  them  away.  Sed  non  allocatur  ;  for  this 
af^ion  lies  on  the  warranty,  without  fcienter,  he  averring  that  the 
goods  were  auothet's.  It  was  mov(d  alfo,  that  it  is  not  averred  tha( 
the  defendant  was  ever  poffcffed,  but  that  he  fold  the  goods  which 
were  S.'s,  But  per  cur.  the  falfi  Iff  deceptive  vendidit  is  -fuffi- 
cient, 
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cient,  unlefs  the  contrary  appears.  And  Judgment  for  the 
plaintiff.  3  Keb»  807*  pi.  i  ?•  Mich.  29  Car.  2.  B,  R  Northcote 
¥,  Maynard. 

9.  Cafe,  &c.  for  that  th^te  was  a  eUfcourfe  between  him  and  |^^*  ^** 
the  defendant  concerning  the  fale  of  two  oxen,  then  in  tie  defend*  jJdged  for 
^tnfs  p(fftffion ;  and  that  the  defendant  adtunc  isf  ibidem  did  falfelj  the  piaintlfT. 

oSirm  them  to.ie  his  own  ;  and  that  tie  pJaintif  ratione  inde  did  bity ^c^n 

tt)em  at  fo  much,  when  in  truth  they  were  the  oxen  of  another  adjudged  acl 
man.     After  a  verdi£b  for  the  plaintiff,  it  was  moved  that  it  is  cordingiy. 
;iot  alleged  that  he  affirmed  theni  to  be  his  own,  fciens  they  were  g"^*  9o« 
the  oxen  of  another,  or  that  he  fold  them  fraudulentcr  &  de-  the  court 
ceptive,  or  that  there  was  any  warranty.     Sed  per  curiam,  it  were  dear 
might  have  been  good  [ill J  upon  a  demurrer,  but  after  verdift  it  ?u***IJ°]^. 
U well  enough.     3 Mod.  261., Mich.  i.W.&M.  inB.  R.  Croffe  iZ^li 

V.  Gamett.  t*^"  decla- 

ration) chat 
the  a^ion 

would  lie  upon  a  bare  affirmation  ut  iTapra  ;   and  that  thia  cafe  diflfered  from  the  books  cited, 

becaufe  here  the  plaintiff  hvi  no  means  to  know  to  whom  the  property  of  chei«  oxen  did  belong,  but 

^y  by  the  podeffion*     And  judgment  for  the  plaintiff. 


^Q^b)     Cafe  in  Nature  of  Difceit  againft  [fudges    [566] 
and  Sheriffs^  and  other]  Officers  [^c]  fN)^""^"™ 


[i,    A  Man    fhall    not  have  j^n  aftion'  upon  the  tafe  againft  g^   •  ^  ^ 
'"'    a  judge  of  record,  for  giving  a  fa/fe  judgment.     9  H.  6.  pi? a.  ci« 


(So,  b.]  s.c 

-  S.  p.  Br. 

Adion  fur  le  Cafe,  pi.  9.  citei  €  H*  6.  6o.  but  it  ihould  be  9  H.  6.  6o* 


[2.  jds  it  does  not  lie  againft  a  fheriff  for  quafhing  an  ejpugn  in  ^^  fterifT 
his  court  with  the  confent  of  the  fuitors,  though  it  was  erroneoufljr  J^i*   \^^^l 
done,  for  the  party  might  nave  falfe  judgment  for  it.    26  AIT.  45.  county 
*  But  if  the  ftieriflF  quafh  the  eflbign  erroneoufly,  without  the  J?'**«'« »' 
ajfent  of  the  fuitors,iin  a£lion  lies  againft  him  for  tliis,  becaufe  no  yju^,,* 
ialfe  judgment  lies  for  it.     26  AiT.  45.  adjudged.]  agahft  b'm 

for  fo  do- 
ing ;  for  the  fuitors  are  the  judges,  and  not  the  flierifF.     Quod  nota  per  jodicium,  that  the  bill  lies* 
Br.  Bill,  pi.  43*  cites  S.  C.  If  he  quaihes  it  without  aiTent  of  tlie  fuitors,  a  bill  lies  againft  hloi 

IP  the  exchequer.     Br.  Falie  Judgment,  pi.  18.  cites  S.  C. 
*  S*  P.  Br.  Adlion  fui  ie  Calc,  pi.  79*  cites  S.  C. 

f3,  If  the  bailiffs  in  ancient  demefne  hold  plea  after  the  record  is  l^^repln'm 
removed  in  bank,  by  which  the  tenant  lofes  his  land  there  by  re-  ^//f,'^^'/- 
covery,  he  may  have  an  a£lion  upon  the  cafe  againft  them.     14  ber^Lyp9n$ 
Ed.  3.  A£tion  upon  the  Cafe^p.  Adjudged,]  »»'*  c.  B. 

and  after- 
^OT^i  (pending  tht  plea  there)  the  bailiff  of  the  liberty  awards  a  return  m  the  liberty  to  the  defendttnt^  by 
which  hetakeththe  cattle^  and  impouvds  them  ;  whereupon  Jome  of  them  die  for  tvant  of  food,  the  party 
grieved  ihall  have  an  a^ion  upon  the  cafe  againft  the  bailiff  of  the  liberty,  who  awarded  that  return  to 
bold  plea  after  the  matter  removed  into  C.  B.     F.  N.  B.  93.  (£) 

A  f/aint  affirmed  in  an  inferior  court  wat  removed  by  corpus  cum  caufa  delivered  to  the  wnder-fte^uard, 
foho  notwithjlanding  gave  judgment,  and  awarded  execution  j  for  which  an  adion  was  brought  againf( 
\mi  M  Uie  party  recovered.     3  Lc.  99.  pi.  143.  Mich.  26  £liz.  C.  B.  Iplet  Yt  WiUiazas. 

Tt4  (^J.If 


I 


I 


S(i6  aftiOltf  [Cafe.    DUfceit.] 

S-  p.  ftr  [^4,  If  an  efcheator  returns  a  falfe  office^  contra37  to  that  p^ikk 

AerJff  ^  vw  found  by  the  jury,  in  prejudice  of  the  party,  an  adUon  upoa 

ofHcers  of  the  cafe  lies  againft  him,  for  he  is  not  ajudge^  but  an  officer  in  this* 

b^JTn^Ji  9  Hen.  6.  6o.    Adjudged.] 

jufticM  of  record.  Br.  Aaion  fur  leCafe,  pi.  9.  citei  6  H.  6.  60.  but  it  Ihoold  be  9  H.  6. 60—— 

fir.  Judges,  pi.  a.  cites  9  H.  6.  60.  S.  C. S.  C,  ciced  Palm.  143-  Arg, %  VeaUib.  S.  C 

U\td  by  Wyfde  J. 4  loft.  »»6-  S.  P. 

[5.  If  a  Jberiff  returns  upon  an  exigent  3  W'  4  exoBuis^  and  thai 

there  were  not  more  counties^  where  in  truth  there  was  a  5th  county, 

the  plaintiff  (hall  have  an  a£tion  upon  the  cafe  againft  hinu    9 

Hen.  6.  60.  b.] 

8.  C.  cited         r6.  If  a  flieriff  hath  a  court  by  preftriptumy  and  hath  ufed  to  «f- 

1^  *Tutw   '^"^^  procefs  himfelfy  no  aftion  lies  againft  him,  becaufe  he  docs  it 

*56*.inSc  2,^  judge.     Mich.  8  Jae.  B.  per  curiam.] 

llppendiz. 

An  adion  wat  brought  m  an  inferior  court,  where  the  fl^nff  ^at  j^^gtf  *od  tbe  plaintiff'  leeo- 
▼ered,  tod  the  iherift*  took  infufficieKt  bail  of  the  defendant,  yet  no  adljon  lies  againft  the  iheriff',  becsoie 
the  talcing  the  bail  was  done  a&  judge,  and  not  as  Oirriff.  Judgment  againft  the  plaintiff'.  Hutt.  ixo. 
Fafch.  8  Car.  Metcalf  v.  Hodgfon. S.  C.  cited  by  Pbwell  J.  *  Lutw.  1561 . 

S.  P.  Br.  [y.  If  a  (heriff  wfow  a  venire  facias  returns  11  jurors ^  whtrt  one 
le  Cafe  ^'il  ^^^^  nothing  whereupon  ijfues  may  be  levied^thtfuccejfor  flieriff,*  when 
53.  citts  16  a  di/lringas  ijjues  to  him,  is  bound  by  this  return,  fo  that  he  cann^ 
K.  6. 38.  return  a  nihil ;  and  therefore  he  may  have  a  writ  of  difceit  againft 
Aouid  be  •  ^^  prcdeccflbr  fheiiff,  and  fhall  recover  damages^  having  regard  to 
19  H.  6. 38.  vi'hat  he  lofes  by  the  return  of  iffues  that  cannot  be  levied,  19  Hen* 

Ketorne  de    .    *  "^    *     '"^ 
Brief,  pi.  49.  cites  S.  C. 

*CS67]  * 

$.F.Br.Ac.       [8.  If  the  flieriff  returns  the  tenant  fumnwned  \n  z  rtJi  7JD6xm^ 

tion  fur  le     ^j^e^-g  he  was  not,  by  which  he  lofes  by  default,  an  adion  lies  againft 

Caf?,  pl.51.     _.         ^  ,.  ^     A-^rr       n    t  ^      '^ 

cjtcsS  H.  6.  him  for  this.     20  All.  48. J 

II.    it  ap- 
pearing upon  eXf^nin^tlon  of  the  fupfimoner  veiors  and  pernors.  The  cc^rt  adjudged  according  t» 
the  return,  and  put  the  party  to  his  remedy  againft  the  {heriff.     Mo.  349.  pi*.  A67.  Trin.   35  Elix. 

Corbet  V.  Maifh. it  feems  admitted  by  all  the  jufticcs,  that  if  the  tenant  was  nocfummonedt  a 

writ  of  dirceic  lies  againft  the  iherift*.     Cro.  E.  398.  p1.  a.  Trin.  37  ^liz.  B.  R.  Colkt  ▼.  Maiih, 
S.  C  Goldib.  129.  pi.  X2.  S.  C.  adjudged  tnat  if  the  return  be  falie,  cafe  lies  againft  the 

(hcriff. 

S.  P.  be-  [p.  So  it  lies  againft  the  flieriff,  though  the  fummoners  andveyort 

^^^^^  -^have    ^''^  deady  &c.  f  for  he  is  in  this  a£lion  to  recover  all  in  damages^ 
writotdif-'  and  not  the  land,     i  Hen.  6.  i.  b.     But  quxre.] 

j  ceit)  per 

I  June  Ch.  Baron,  before  all  the  juftices  of  England  In  the  exchequer-chamber.  Br.  A^ioo  for  le  Cife» 

I  pi- 71-  cites  S.  C»  ■  ■■        (M.  c)  pi.  11.  S.  C. 

•f-  S.  F.  Brl  Adlion  furle  Cafe,  pi.  51.  cites  8  H.  16.  !• 


Mo.?3<;.  pi.  [10.  If  a  fumner  of  the  ccclefiaftlcal  court,  upon  a  pratnomtien 

y.' Godfrey  ^iredtcd  to  him  by  the  ecclefiaftlcal  court,  to  warn  J.  S.  to  pay 

;           S.  C.  ad-  '  certain  cofts  awarded  againft  him  by  the  court,  returns  to  the 

.           judged. court  that  he  hath  warns'd  the  faid  J.  S,   whereby  the  faid  J.  S^ 

'           63!  pi.  9^  '"^  exrowmumcattd,  where  in  truth  he  never  warned  him,  J.  S.  may 

s.  c.  held  have  an  adlion  upon  the  cafe  againft  him  for  this  falfe  retuifnj 

thJt  the  ac-  tliough  he  bc  an  ecclcfiaftical  officer;  for  the  excommunication  is 

\          ticnwqi  ^                                      .    .        *         .                   •    ^  great 


attiOWl[Cafe,    Pifcelt.]  5^7 

m  great  damage  to  him  as  well  temporal  as^  fpiritual*    Mich«  I2  fics.-«~.» 
lac.  B.  R.  between  Powle  and  Godfrey,  adjudged }  for  dur-  ^^J?'  ^^^ 
ing  this  he  cannot  have  any  a£^ion,  and  is'  liable  to  an  excommu-  judged  for 
nicato  capiendo.]  .       thepUindfl; 

Rep.  117.  Anon,  but  feems  to  be  S.  C.  and  S.  P.  refolved  accordingly.  ■  '  Cro»  J*  351*  p).  4^ 
S«  C.  adjudged  §»  the  pbunti/T. 

On  a  fi.  fa.  to  the  jbcr'ifft  of  L.  they  returntd  nulla  hwa^  hut  that  clerUui  efi  heneficiatus  in  Efyg 
thereupon  writ  iffiia  f#  tSe  hijbef  of  E,  and  ht  returm  qood  nulla  habet  hcna  ecclejiaftica  }  an  aftioa 
upon  t^  cafe  liei  againft  the  biibop  for  this  falfe  returoy  if  the  party  has  in  truth  a  fpiritiial  Cving 
there.     Sid.  276.  pK  3.  Hill.  17  &  iS  Car.  %•  Pickard  v.  Pay  ton.-  Ki;ti.  947.  pi.  10.  S.  C; 

fays  the  reafon  of  the  bifltop's  making  foch  return  was,  becaufe  in  truth  the  defipndant*had  leafed  his 
parfonage,  and  that  if  the  leafing  had  been  after  the  firft  fi.  fa.  and  before  the  b.ifliop's  return,  an  ac* 
t)oB  on  the  cafe  would  have  lain  againft  the  biihop  for  his  falfe  return  \  but  as  this  caf^Q  b,  the  adioa 
does  not  lie. 

[11.  lixJtit  Jberiff  tales  an  obligation  according  to  the  (latute  of  Cafe,«rc.ia 
23  H.  <J.  for  appearance,  and  xht  party  does  not  appear y  yet  no  ac-  Ji^ri^for 
tion  lipQn  the  cafe  lies  againft  thefheriff;  for  he  let  him  to  bail  taking  filfy 
by  the  command  of  the  ftatute.    Trin.  13  Jac.  B.  Carter,  per  '"'^  '»/#- 
curiam.]  „i,4  „  'i,, 

tentiM  to  defraud  the  plaintiff  of  tit  jufi  debt.  The  defendant  pleaded  that  be  had  taken  fuffUient  fare- 
tiei  of  hon^  men  within  bis  healiwick*  The  plaintiflf  demivred,  becaufe  the  defendant  did  not  fet  firth 
the  place  cohere  be  took  the  baHy  and  for  that  he  did  not  make  any  anfwer  to  the  deceit  alleged 'y  bur  ad- 
judged that  the  place  where  is  not  iiTuable,  and  the  intention  to  deceive  the  plaintiff*  is  not  trareric- 
able.     Sid.  96.  pi.  24.  Mich.  14  Car.  ft.  B.  R*  Bentley  ii  Hoarc*  Lev*  86.  S.  C.  acconU 

jogly  per  cur* 

£12,  If  an  attorney^  by  deceit  between  him  and  the  (heriff,  puts  'r*-^— \ 
a  yjrit  of  feiftn  upon  the  file  of  the  fticriff's  writs,  whereby  I  am     ^°'*  93» 
Qu/led  of  the  pojfe/fton  of  my  land,  fuppofing  a  judgment  againft  •  me  *]  ^^~  ^ 
where  there  was  not  any,  a  writ  of  difceit  lies  againft  the  attorney.  wM^t^id 
1 7  Ed.  '^.  c  I.  b.]  »giinft  « 

/  ^  ^        ,  •  plaintiff,  and 

bis  attorney^  knowing  ity  cavfed  judgment  to  he  entered  againft  the  then  defendant,  now  pluntiff,  by 
reafon  whereof  he  was  imprifoned,  though  afterwards  the  judgment  was  evacuated  ;  for  which  he  now 
brought  an  a^ion  againft  the  attorney,  and  adjud^d  well  brought.  Hutt.  125.  Mich.  20  Car* 
Knight  ▼.  Copping. 

But  where,  after  a  verdid  againft  the  plaintiff,  the  defendant's  attorney  entered  judgment  before  tie 
rules  were  out,  fo  that  the  flaintiff  was  prevented  moving  in  arrefi,  and  thereupon  the  faid  plaintiff 
Aow  brought  an  a£iion  againft  the  attorney,  [after  the  judgment,  as  it  feems,  was  fet  afide.]     But 
Twifden  J.  thinking  it  hard  to  fue  the  attorney  after  the  judgment  fet  afide,  and  coDiequently  the  ^ 
plaintiff  not  damnifedy  refpited  the  giving  judgment  for  a  while.     R^m*  194.  Mich.  22  Car.  2* 

B.  R.     Goodyear  ▼.  Barks. 2  Keb.  688.  pi.  15.  and  716.  pi.  104.  S.  C.     EiTception  waa 

taken  to  the  declaration,  becaufe  it  only  faid  contra  officii  fui  debitum;  and  did  not  aver  that  any  rule 
was  given,  or  that  by  the  courfe  of  the  court  it  ought  to  be,  nor  for  what  time  the  rule  was,  that 
the  time  may  appear  to  .be  out}  and  the  court  agreed  ^at  ail  thefe  ought  to  be  expreiled  j  fed  ad- 
jomatur* 

[13,  If  a  ventre  facias  comes  to  the  fheriff  in  a  quare  impcdit,  s.  P.  not- 
and  the  fieriff  fends  to  the  bailiff  of  the  citv  of  C.  to  return  the  IL«  S^l? 
pannely  nvho  does  it  accordingly,  whereas  he  had  no  warrant  to  do  fendaut 
it,  not  being  bailiff  of  the  franchife^  for  which  the  pannel  is  quafbedy  P^^^^  *t 
the  plaintiflf  for  this  detatilt  in  the  flieriflF,  and  for  his  damages,  T^^^^l,^ 
fhall  have  an  adion  upon  the  cafe  againft  the  (heriffl     38  AiT.  ^3.  of  the  plain* 

Xdjudged.]  -  tff'i  friend* 

•'       *        ■*  inbisiehalfi 

*^Br.  Adion  fur  le  Cafe,  pi.  20.  cites  S.  C. Br.  Bille,  pi.  2X.  cites  S.  C.    And  though  the 

Iheriff  pleaded  that  it  was  fent  to  his  under-fheriff  in  his  abfence,  and  that  the  return  was  made  in 
hifonr  of  the  plaintiff  by  affent  and  advice  of  the  plaintiff  *s  fervants,  and  that  the  plainiift*  did  not 
cbalienge  the  pannel  i  that  defendant  for  this  return  had  been  amerced,  and  that  if  the  phintiff  had 
recovered,  he  had  not  recovered  more  than  401.  yet  damages  >tvere  taxed  10  20  marks,  aad  the  iheriff 


jdt 


aftjon^  [Cafe.     Difceir.] 


STciL. ")  p'-  *•  ^  ^ 

IJltt  of  dif-  L^ 

«it«ga>'^'    an  * 

the&enft,  j 

fur  H  Caf«>     ^o  ofi' 

^^•IVfrf.t  was 

»Ad  fa»d  ^ri^^     ^       . 
be  fcnt  the     Jp^^Ij 

A.  B.  his  u»^— 

fevvant,  who  was  tot>c>  — 

— S.  P.  becauHs     « 

lol.   damages,  andd^*^ 
Br.  Bille,  pk.  ia.  t\t^-S 

adjudged  for    ^OnS 

£;:»<>j.s.c*.."«  aS 
^-^'^t  f,^*^  not  a: 

ant ^^vr  "W^- 


colore  ^ 
the  ta 


:^  tfie  plaintifT  had  quaihed  the  pannd,  the  (hcrifF  had  been  cxcnled  ;  bntaov  l| 

s.  damaged Br.  Retorn  de  Briefs,  pi.  77.  cites  S.  C. 

^s-turned  the  J>annel^  and  ji.  baUiff  of  fee  ^  came  tLnd  permed  hideMfure,  Sy  vhick 

mamet  to  the  Jb-rlff^  and  the  Jhiriff  bad  returned  other  names  in  hlemdmemt  of  hu 

i-iac  the  inqueft  be  not  taken  j  &  non  allocatur  ;  and  the  fame  if  haihff  of  frao- 

but  he  ihall  have  a£tion  againft  the  iheriff.    Br.  Retorn  de  Briefs,  pi.  73.  cites 

Sheriff  for  making  a  return  of  a  baily,  who  was  not  baily  at  tlie  tiae  of  tlie  ie« 
:ecuted  the  writ.     Agreed  per  cur.    Mo.  432.  HilL  3S  £!»•  in  pi.  60^..^ 

If  the  flierifF  embezzles  an  exigent  delivered  to  him  at  my  fuit, 
4Dn  upon  the  cafe  lies  tarn  pro  me  quam  pro  domino  regc. 
1 2.  adjudged.] 

Traded  by  the  (hrriff,  it  was  awarded  that  the  {herlflT  fhall  recover  10 /•  far  is^ 
rc«     Nota.     Br.  Damages,  pi.  J13.  cite^  41  AlT.  12. 

So  it  lies  againft  him,  though  thejberiff  delivered  the  writ 
his  corovicrSy  and  he  was  robbed  by  another  of  the  perfons  who 
ed  in  the. exigent,  if  he  was  before  in  the  cujiodj  of  the 

xid  he  [the  flieriff]  fufFers  him  to  go  at  large  ;  for  this  was 
default.     41  Afl*.  I2.  adjudged.] 

\  ^yi  the  writ  by  the  way  by  one  of  thofe  named  in  the  exigent,  and  held  no  ^ea« 
Y^c  flieriff  ought  to  have  kept  it  in  his  own  cullody  ;  and  the  plaintiff  recovered 
.  f-t  cjant  was  awarded  to  prifon  to  make  fine  to  the  king,  and  agree  wiUi  the  partf* 
"^3.  C*'    "■  Br.  Barre,  pi.  67.  (6S}  cites  S.  C. 

In  a  real  aflion,  if  the  demandant  delivers  a  writ  of  fum^ 
the  flieriff,  and  tht  Jberiff"  furamons  the  tenant  acconf-i 
i3,Tid  after  does  not  return  the  ivrity  an  a£lion  upon  the  cafe 
ixift  him.     HilL  32  Eliz.  B.  R.    between  Mab^  anq 

admitted.] 
>^  pi.  4.  s.  c. 

^it  of  JectMd  ddt^irance  maies  deliverance  to  the  plaintiff"  of  the  dtfirefs,  and  wiU 
t  the  defendant  may  compel  the  plaintiff'  to  come  and  count,  in  order  that  be  may 

11  have  remedy  againil  the  iheriil',  and  this  it  feems  by  adlion  upon  the  cafe* 

pi.  48.  cites  21  £.  3.43. 
^   mA»  by  capiai,  and  docs  not  return  the  xvritf  the  plainti^  fliall  have  remedy 
ms-re  if  by  a^ion  upon  the  cafe.  Br.  Adiian  fur  le  Cafe,  pi.  54*  cites  21  H.  611 
py  trefpais  vi  Sc  armii.     Ibid,  cites  P.  21  H.  7.  22,  23* 

If  a  capias  be  direfted  to  the  Jberijfy  who  takes  theparty^ 

^sa  bond  of  him  for  his  appearance  according  to  the  fbatute 

X  -  6.  and  at  the  day  of  the  return  of  the  writ  returns  cepi 

Ijut  the  defendant  does  not  appear  at  the  day,  yet  no  adlion 

e  cafe  lies  againft  the  flieriff,  becaufe  there  is  not  any 

in  the  flieriff  i  for  he  bailed  him  by  the  command  of  the 

and  he  is  to  be  amerced  by  the  court  if  the  defendant  does 

^ear.     Mich.  43,  44  Eliz.  B.  R.  between  Bowles  and 

3,  adjudged.] 

,lh  Y.  Laffels,  S.  C.  according  to  Cro.  £.  !uid  adjudged  accordingly,  and  diat 

LOUgh  no  fuch  return  was  ever  ieen  btrfore,  and  though  he  might  have  returned 

upon  bail.  S.  C.  cited  Arg.  Mod.  244.  and  ibid.  245.  allowed  by  tho 

Jio  delivered  no  opinion. 

If  a  funfner  of  the  ecclefinflical  court  falfeh  and  moTutouflt 

di  fui  of  a  fumner,  to  the  intent  to  defame  J.  S.  with 

of  incontiucncv  with  A.  and  to  put  him  (o  expence  iq 

'  thQ 
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tlie  ecclefiaftical  court,  cites  J.  S.  to  appear  there  for  tncontlmnej   •<5^<lE«<!per 

with  A,  upon  which  y.  5.  appears^  and  is  there  charged  by  the  Jj^c  phintiff- 

judge  with  it,  and  upon  hit  anfwer  difcharged^  by  which  he  is  put  to  but  no  men* 

epcpenccy   J.  S.  may  have  an  a£lion  upon   the  cafe  againft  the  tionisthtre 

fumner,  upon  fuch  a  declaration,  though  be  be  an  officer  of  the  j^ntended"* 

ecclefiaftical  court,  for  inafmuch  as  it  is  alleged  that  he  cited  him  without  pro^ 

Jalfely  and  ma/icioujlyf  colore  oficiiy  it  Jbafl  be  intended  that  he  did  it  ^*^*' j* 

nuithout  procefs.    U ill.  8  Car*  B.  R.  between  Cakli AN  AND  Mill,  ,?'s!c.«il 

this  being  moved  in  arreft  of  judgment.     Intratur  Hill.  7 judged  k- 

Rot.  1 147.]  rc:^?;;^ 

(>y  Holt  Ch*  J.  Pafcb*  10  W«  3*  5  Mo4. 409.  in  delivering  the  refolution  of  the  court* 

[19  Hill,  lyEdw.  3.  B.  R.  Rot.  69.  aftion  brought  by  John 
3okeland,  knight  of  the  county  of  "Wilts,  againft  the  Jhervff  of 
the  fame  county,  for  not  levying  10/.  4/.  for  his  expences  in  attend^ 
ing  in  parliament yUc*     Simile  ibidem  Rot.  138.] 

[20.  If  a  dijlringaf  iflues  to  the  ftieriff  to  diftrain  the  defendant  ^Br.  At«r- 
in  an  a£iion  by  all  his  lands  and  chatties,  &c.  and  the  iherifF  inent,pi.ii. 
returns  too  fmall  ijfues^  though  an  averment  lies  by  the  ftatute  ^'*^' ^'  ^-^ 
of  Wefim.  2.  cap.  43.  yet  the  plaintiff  may  well  have  an  a£^ion  Br.Damjge^ 
vpon  the  cafe  againft  the  flieriff,  becaufe  it  appears  by  the  words  pi-  69.  cum 
of  the  ftatute,  that  this  is  a  falfe  return^  and  the  words  are  quod  ^,'^  ^ 
fiyiringeret  by  all  his  lands  and  chatties y  ita  quod  de  exitibus  eorum^  that.be  flnil 
&c.  fo  that  if  he  does  not  return  all  the  ijfuesy  he  does  not  do  as  he  recover  his 
is  commanded  s  alfo  if  this  aftion  does  not  lie,  the  plaintiff  had  f!^^**j,- 
Tfiot  any  remedy  at  the  common  law,  which  was  greatly  mif-  quodnullot* 
chicvous ;  and  the  ftatute  ordains  that  the  king  fliall  have  the  <"^   ^-    \ 
iflues,  but  *  does  not  reftrain  the  plaintiff  from  any  remedy  that    *  ^**^*  94» 
he  had  at  the  common  law.     +  8  H.  6.    12.  b.  vide  10  Hen.  7.       ~:"  ^ 
II.  b.  Qu2ere.     Nota  that  Trin.    3    Car.     Miftrefs  Dorothy  See  tit.  Re. 
Bennet  of  London,  widow,  upon  good  advice,  brought  fuch  an  *tt™(Pip»g» 

^(Won  AGAINST  THE  SHERIFFS  O^  LoNDON,  fciHcet,  for    *^|'  *®7« 

returning  too  fmall  iflues  againft  the  mayor  and  commonalty  of 
^ndon.J 

[21.  If  the  fheriflF  tales  an  inquifition  upon  an  elegit ,  and  upon     r  ^mq  n 
rcqueft  refufes  to  deliver  pojfeffton  to  the  plaintiff,  and  yet   after,  at  CroTc.i86« 
the  day  of  the  return  of  the  writ,  returns  that  he  delivered  pof"  pK34-S.C* 
fe[fton  to  the  plaintiflF  at  the  day  of  the  inquifition  taken,  an  ac-  J"^  ^*  ^* 
tion  upon  the  cafe  lies  againft  him  for  this  falfe  return,  though  appear— 
|he  plaintiflF  might  enter  after  the  inquifition,  without  any  de-  J).  307. pi. 
livery  ;  for  peradventure  the  pofTeffion  is  kept  by  a  ftrong  nand,  ^1^'p' 
fo  that  he  cannot  enter  without  the  aid  of  the  fheriff.      Hill,  ^oes  not* 
8  Car.  B.  R.  between  Lister  and  Bromley,  adjudged,  this  «ppearww— 
being  moved  in  arreft  of  judgment.     Intratur  Mich.  8  f^'l'^^^T 

Rot.  68.]  ^    ^  TrVi^ 

In  cafe  the 
plainrtfT  declared  that  he  recovered  in  debt  againft  A*  and  delivered  a  cafi*  vtUg,  to  the  defendant^  being 
Jhetifff  &c.  vibof  as  the  plaint jlf  alleged,  was  cftfn   in  nmpany  of  the  ja'td  A*  wiihin  his  baiJiwick 
aUerwards,  and  yet  returned  non  eft  inventus.     Judgment  was  given  for  the  plaiiitiff*.     Noy  2a.    Par- 
kinton  V.  Powell. 

CfitTe  againft  a  iheriff,  to  whom  a  fi.  fa.  iiTued,  for  that  he  faJfo  &  matitio(e  returned  quod  fieri  feck 
fid  40  /.  and  that  be  kadno  mere,  ubi  re'uera  be  bad  to  tbe  value  of  tbe  dtbt.  Verdi^  and  judgment  for 
^  plaint!^,    j  Show.  314*  pi*  327.  Mich.  35  Car.  i*  B«  R*  Atkim  y*  T^akird* 

Cmdt 
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,        -«»«=5-     *~^  ~       wtr:  „pf,ra;/ J  j«  z6 1.  t,,J  iftawu^t  fi/d  fir  loi.  kvd  At  Arlf,i,wr<!.i 
G»J'  «»««'  %!,   i-i  o.  A  «r     «^h.  J.  in  iflion  od  lU  t»fe  liuuikft  him.    Comb,  t js.  Fifth.  6  W. 


«.«-  12--      ~^^^i^Tiere  2  man  brought  a£tion  upon  the  cafe  a^ain/f  the 

torf,'  pi.  s-    cler\      g^~      ^he  Juritsy   bccaufc   he   brought   pnecipe   quod  leridat 
tueiS.C     agaiwlt      Jfc<- -    C,  and  rehcarfed  (he  procefs  and  the  plea,  and  die 
imic     ^il  1  p<^abis  Hijlar.  quo  die  defend'  pro  tali  {iimma,  &c. 

alfum^/^^  _y^'A^  >  to  *nri>ll  the  jun,  •  [and  the  nif,  ftriW]  ««//  did 
~^l  \3y'  -^.w^liich  the  jury  pafled  tor  him,  ajid  by  mis  means  I'ii 
^yJ„m^x-».  t    "was  loft.   Br.  AQion  fur  le  Cafe>  pi.  13.  cites  34  H. 

^~_     I:f      a  (heriff  returns  a  mzn  fumintined  or  attacked,  and  no 

Bt-  Re"""      .  ^g  j^^       ^  acprefled,  and  yet  it  ought  to  be  by  a  months  in  prxmui 

''1  ^o'c't"  nire     arK^     ^y  ^5  ^"f^  '"  ""other  cafe-,  but  if  it  be  nat  firved  by 

6.'  C. '  fuch'  ti  rr-»  <=    cii:>:crdir2g  ts  tbt  Itnu,  by  which  the  party  u  dainiiified,  he 

fl  all  h^"*^^    difceit  againft  the  (heriff  for  the  falfe  return,  which  «s 

.     afti^*"^*  »ipon  the  cafe,  as  it  fccms,  viz.  difceit  wpon  the  cafe.  Br. 

Aaio«    fViJr  le  Calc,  pi.  67.  cites  39  E.  3-  7-  , 

I»rx    icire  facias  upon  a  recovery  by  default  in  vrit  of  in- 
.'J^  (-,£"      -wvafte,  if  the  defendant  was  tiyt  Jumtnoned,  utiached,  mr 
^(Ir^in^^^  in  tl"^  fi''ft  aftion  he  may  have  difceit  againft  the  fhcriif, 
^c  I5>-«--   ScireFacias,  pl.49.  citeS48  E.  3.  18. 

'  j^        J^cbt  upon  a  leqfc  for  year t,  rendering  rent  poyaHe  annually 

jy        tJin-C    defendant  fnid  that  he  has  been  altvays  readr  to  paf,  and 

'         is*      ^^ft^  tendired  the   money   to   the  court  i   the  plaintiff  pleaded 

n  bt>^^    t^^t  the  fheriff  returned  the  defendant  fumnuned,  and  after 

*-l  lufrt^^I    him  attached,  and  after  returned  dijlring.  niHl,  by  which 

•'*   ■    J.    i/7~u£d  till  the plur'u-s,  •tuhen  he  came  m  word  of  the  fberiff^  and 

j,v  fr/-^"  "-"""•   '^  -^'''-^^  ''">  *^  made  default,  anddifirefs  iffued,  and. 

"-.J^fj^-tJ    thai  he  had  nothing,  and  capiat  ijued  again  relurnahle,  &C. 

.  .u/yrtr/^  day  he  came  and  pleaded  1  judgment  if  againfl  thit  record 

he  il">^*l^  ^""y  ^°"'  lemps  prift.     And  per  Hill  and  Hank  clearly 

lie  fl^si-ll    not  be  eftoppcdifor    it  may  be  that  be  loai  never  fum- 

Dtteii*    *'  //ii'-i'fi/,  or  dillvaincd,  nattuithflandtng  the  return.    But  Thim 

contri*-   »    ^""^  *^^t  '^  ''  ^^  ^'^>  ^e  defendant  (hall  have  action  o£ 

difcei  c     againft  the  (Iieriff.    -Br.  Tout  Temps  Prift,  pi.   1 2.  citc^ 

,1    H-     -=*•  *'■ 

-^,       "Where  the  citizens  of  N.  have  charter  that  they  fhall not 

h    ifrij>^"^^^'''^  '"  '"'yj'"y  ^^""^  civilatem  fuam,  and  one  of  them  is 

^■^^t^Wed,  if  he  fheived  hit  charter  to  the  ^eriff,  before,  lie.  and 

'  ^f^J^/ft'^ding  he  returns  him,  there    he  may  have    aclion  upon 

,    ggz/^    againft  the  fherifF.     Br.  Exemptionj  pL   1.  cites  18  H. 

_  ^^    Oafe,  He.  againft  the  (lieritF  for  returning  a  eepi  corpus  upon 

f-  ^  'f  }/it'^''^'  ^  habeo  carpus  paratum,  when  in  truth  he  had  not  the 

i<70.  (b"!,i  ^  -/V»  i'-'^"'^h  ^^'^ P^"'"'iff^'°'^  ^'ifl  ^'' /"'*•  Upon  a  demurrer  the 
pi.  S.  l.-ng  P  -  jjtifl'  1'^*'  judj^ment,  becaufc  by  this  demurrer  the  (herifF  con- 
«"cr,'s?C^  Y^ld  i he falfi  return,  and  the  plaintiff's  kfs ;  but  if  he  pleaded  thf 
the  p'ijliu;ff  ^y\..te  23  H.  6.  and  ft  forth  ilx  ba^-hnd,  it  fecaicd  to  Popham 
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iliat  kad  been  a  good  bar  to  this  adion.     Mo.  4^8.  j[)b  ^96.  »ft<»thc^* 
HilL  38  £liz«  Laughton  v.  Gardiner.  ihe^dto 

the  court 
fhat  he  had  taken  bond  of  the  party  to  appear;  and  by  the  13  H.  6.  was  compellable  to  bail  him»  an4 
lb  ought  not  to  be  charged.     But  per  cur.  it  not  being  pleaded,  the  court  cannot  intend  it,  nor  take 

conufance  of  it«     And  therefore  adjudged  for  the  plaintiff. S.  C.  cited,  and  S.  P.  refohr^ 

accordingly,  and  the  ftatute  of  H.  6.  U  out  of  the  cafe ;  for  it  being  a  pri?ate  ftatute,  the  covit 
«an  uke  no  notice  of  it  by  fuggeilion^  without  pleading.  But  if  the  defendant  had  pleaded  it  fpecially, 
or  had  pleaded  not  guilty,  he  might  have  taken  adyantage  of  the  ftatute,  and  ouAed  the  plaintiiF 
of  bit  adion.  And  judgment  for  the  plaioti/f  cauia  qua  fupra.  Sid.  439.  pi.  6.  Hill,  zi  &  12 
Car.  a.  B.  R*  Parker  v.  Wdby.— Vent.  85.  S.  C.  per  cur.  accordingly ;  for  aa  it  is  it 
Ihall  be  intended  that  the  plaintiff*  let  h'm  go  without  bail ;  and  upon  pleading  not  guilty  he  might  have 

giTea  the  ftatute  in  evidence. Mod.  57.  pi*  x.   S.  C.  Trio.  22  Car.  2.  B.  R^     And  Keeling 

^d  that  they  have  relied  here  upon  the  falfe  return,  and  the  general  demurrer  he  took  to  be  weU 
enough;  and  'Moreton  and  Rainsford  accorded,  and  therefore  judgment  was  given  againft  the  plaintiff. 
■  ■  -2  Saund.  154,  155.  Trin.  22  Car.  2.  B.  R.  Benfon  ▼.  Welby,  the  cdort  feemed  of 
^iver  opinions  as  to  the  declaration,  viz.  fome  that  it  was  for  the  falfe  return  only,  and  that  the  prece- 
dent matter  was  only  inducement ;  others  thought  the  declaration  was  for  the  efcape  only,  and  fo  the 
odier  matter  but  only  furplufage.  A  third  opinion  was,  that  the  a^ion  was  brought  for  the  efcape, 
and  for  the  falfe  return  likewife ;  hat  the  court  agreed  not  in  this  matter.  But  the  whole  court  re- 
folved  that  judgment  be  given  for  the  plaintiflF,  becaafc  the  ftatute  is  a  private  ftatutie.  and  ought  to  be 
pkaded.  And  the  reporter  fays,  that  in  the  eafe  of  Parker  v.  Welby,  the  fame  judgment  was  given 
jn  the  fame  term.— -—See  2  Keb.  591.  626.  630.  632.  657.  670.  And  adjudged  for  the  pljuntiff* 
Both  the  cafct  are  exa^Uy  the  fame. 

a 8.  If  upon>a  mandamus  to  a  mayor,  Sec.  to  refiore  a  per/on  dif- 

franchifed  to  his  place,  or  to  fignify  caufe,  &€.  the  mayor,  &c. 

returns  a  good  caufe^  &c.  hit  the  matter  isfalfey  an  action  lies  upon 

the  fpecial  matter  againft  the  certifiers*     1 1  Rep.  99.  a«  b.  Trin« 

13  Jac.  B.  R.     Refolved  in  Bagg's  cafe. 

29.  C.  fued  IC  in  the  Stannary  court,  and  the  defendant 
pleaded  to  the  jurifdi£lion«  And  by  Jones  J.  abfentibus  aliis,  if 
the  judge  refufes  a  plea  nuhich  by  the  law  he  ought  to  accept ^  an 
a£lion  on  the  cafe  lies  againft  him.  2  Roll.  Rep.  498.  HilL 
22  Jac.  B.  R.  Curriton  v.  Killigrew. 

30.  An  officer  pro  hoc  vice  only^  dijlrained  the  cattle  of  B.  by  vir* 
tue  of  a  dl/friugas  out  of  an  inferior  courts  and  he,  without  taking 
fiifficient  fufeties  for  appearance  at  the  next  courts  delivered  back  the 
cattle.  B.  did  not  appear.  Adjudged  that  this  was  fuch  a  dif- 
ceit  for  which  an  adiion  on  the  cafe  lies,  though  he  was  not  a 
known  officer  there,  but  only  pro  hac  vice  for  this  purpofc. 
Lat.  159.  Trin  2  Car.  Wilde  v.  Dowfe. 

31.  Cafe  againft  the  cuftos  hrevium  ^  cujtos  rotuJontm  of  B,  R,  Sid.  77.  pU 
for  that  the  plaintiff"  had  obtained  judgment  againft  J,  S.  which  by  ^*j  ^^    .^ 
negligence  was  razedf  attd  (fapiatur)  made  ( mifericordia).     It  was  nionofthc 
proved  at  tlie  trial,  that  all  the  attornies  of  the  court  have  liberty  ^^^^  »P- 
without  controul  to  fee  the  records,  and  that  frequently  tliere  fthoJgh 
are  feveral  of  them  together  there,  fo  that  it  is  almoft  impolFiblc  Ncif.  Abr. 
to  obferve  them  all ;  and  therefore  the  defendant  not  anfwerable.  V*  Pj-  *5* 
But  Mallet  and  Windham  held,  that  though  no  negleft  appears  adjudged^ 
in  the  defendant,  yet  liaving  taken  upon  him  to  Keep  the  re*  there,  that 
cords,  he  is  to  anfwcr  for  all  mifufagesj    and  therefore  charge-  ^^^ij"*^^' 
able  in  this  aftion.     But  Twifdcn  contra,  becaufe  he  cannot  by  fl„j|  ^^^  ^ 
any  inJuftry  prevent  it.    But  by  rcafon  of  a  variance  in  the  dccla*  anfweri.bie.] 

3  '  ration 


5v  S.  C« 

evidence  of      ^^j 
mWndancc  of  V^' 
CounA  for  the  dctcn 
wnd  tWc  being  l*» 
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the  plaintiff  was  nonfuitcd*    Ley.  64.  Pafclu  14  Car.  1* 
^^      Herbert  v.  Paget. 

^feere  (peciSedi  haying  liberty  to  go  into  the  office  and  view  the  lecordty  the  jury 

—— Keb.  aS8.  pi.  loo.  S.  C  adjornatur. Keb.  346.  pi.  17.  S.  C. 

uocontroulable  liherty  of  coming  into  the  .office,  iheic  muft  fome  fpecial 
thereupon  the  plaintiff  was  nonfuited. 


Indies 
16  Ca 

and  o 
lies^ 
cafe  of 


Stariing  v, 
X'urner, 
S.  C.  ac. 

^.  R.  the 

Sbayor  had 
failed  to  do 
^«duty,and'K^, 

«» plaintiff   "ave 

•fi«8edthat      Pofni>il 


thereby  he 

*oft  the  of. 

*«c,  which 

•^ccr  vcrdia 
*«  Sufficient. 
-^"t*  the  re- 

«"^Piy  for  denying  th-T 


^    If  zjufijce  of  peace  refufes  to  take  the  oath  of  the  party  rohledp 
have  an  a£l:ion  on  the  cafe  againft  him ;   for  he  cannot 
^im,    and  this   is  bis    only  remedy.    Sid.    209.  I'rin. 
^     2.  B.  R.  in  pi.  3.  per  Twifden  J. 

ere  an  officer  does  any  thing  againfl  the  duty  of  his  place 

and  a  damage  thereby  accrues  to  the  party^  an  aclion 

-   Wylde  J.     2  Vent.  26.  Mich.  23  Car.  2.   C  B.  ia 

urner  v.  Sterling. 

-j^      the  fherifF  upon  a  writ  de  coronatore  eUgendo  nvill  not 

34-    /j^^^  as  a  coroner  nvho  ivas  chofen  by  the  major  party  an  a<Sion 

^i^^   ^^•^m.f^  lies  5    per  Archer  J.  who  mentions  it  as  a  cafe  put 

,       \y^3^^  ^    and  fays  he  agrees  to  it,  though  he  knows  no  autho- 

.^^  ^   i-t  in  point.     2  Vent.  26.  Mich.  23  Car.  2.  B.  R. 

^  CI^^>-^^>   ^^'  againft  the  lord  mayor  of  London,   for  re- 

£    3^*    ^^    -poll  to  the  plaintiff,  who  was  competitor  for  the  office 

of  k      c:^  cr^ mnflcr,  and  who  dicn  infifted  that  he  had  the  majoritr^ 

i^.*"/^    tVi.^  other  denying,  the  plaintiff  defired  a  poll,  &c.     The 

J   }^    -  £jr     laad  a  verdid  and  judgment  in  C.  B.     And  in  error  it 

**   ^'^^  W-.  fli^^^  ^^^  ^^  ^^^  uncertain  whether  the  plaintiff  would 

^   *  jx  elefted  •,    and  that  he  cannot  bring  an  adion  for  a 

^  of  damages ;    and  that  this  was  no  more,  it  not  being 


decid^= 
hccau 


B. 


pi. 


proceeded  fa"'"'^"  "-r/ 


^6.   /^ 

we  ftier  :•       ^^ 
-i  Vent- 


-^A^lio  had  the  moft  votes.     But  judgment  was  affirmed, 
defendant  had  deprived  him  of  the  means  by  which  it 
pear  whether  he  had  the  moft  votes,  or  not     Vent.  206. 
^  Car.  2.  B.  R.  Sir  Sam.  Sterling  v.  Turner. 

sie'jther  of  the  courts  was  any  qucftlon  made  whether  fuch  action  woald  lie 
and  returning  anotlicr  j  but  this  lecmed  to  be  admitted  by  both  courts. 
Turner  v.  Sterling,  S.  C.  in  C.  B.   and  fays  judgment  w.is  aifirracd  in 
^"^       S.  C.  in  C.  B*  adjudged  for  the  plaintiff  by  3  J.  contra  Vaaghan,  vi^lh 

-^  ^j^^f  at  laiUf  artJ  recorder  ofCsLkeftery  and  the  defendants  refoking  to  fam 
^  ^,f  mjilaneamr  to  be  draivn  a^uir.Ji  k'lmj  and  then  all  who  had  lltKaT)'  to  v^e 
'^^^^ainlt  him,  and  a  f}oll  *wai  granted  to  decide  the  controvcrfy,  it  n.>i  appear- 
^  the  majority  of  votes {  but  before  the  plaintiff  had  taken  all  th?  njmcs, 
^^^  X*  the  p^ilf  the  defendants  tock  avfjy  tie  paper,  and  Huould  not  fujiir  t  ••;  /• 
-^-^ijn  300 1*  damages,  on  a  trial  <it  bar.  2  Mod.  2z8.  rafch.  29  Car.  2. 
lUigellcs. 

ion  will  not  lie  for  the  plaintiff  in  an  outlawry  againfl 

3  f^^  negleEltng  to  feize  the  goods  of  the  outlaiv  upon  a  rj- 

tum :    for  that  is  the  king's  lofe.     And  though  it  was 

that  feizing  might  have  inforced    the   defendant  to 

the  plaintiff's  adlion,  the  court  thought  it  fo  remote 

be  confidered   as   a   ground   to   fupport   an   acilion. 

,0.  Mich.  I  W.  &  M.  in  C  B.  Dawfon  v.  London 

37.  i?zrf 


[Cafe.    Difccit.]  S7^t 

37.  But  if  It  had  been  {hewn,  that  they  had  neglected  ^  taie  ^^ «  MV 
Air  ^0^  when  they  wight  have  taken  it^  there  might  have  been  ^^^JJ^'^, 
more  reafon  to  fupport  this  a£lion.  2  Vent.  90.  Mich*  1  W.  wirraaton 
&  M.  in  C.  B.  Dawfon  v.  Sheriffs  of  London,  *  *'"  faciw 

deiivcrtd  to 
iiim,  and  negkfts  to  execute  it,  fo  as  the  party  is  piejudiced  by  it,  and  be  brings  an  «£^i<in  sgainft  the  bailt^^ 
and  condodev  to  his  negligence  in  not  executing  the  writ,  the  adion  wiil  be  mainuinabie*     Mo.  431* 

pi.  606.  Hill.  38  Ella-  Palmer  v.  Porter. If  a  minifter  of  jultice  has  a  warrant  to  attach  the 

CtMds  of  apother,  if  he  can  do  it,  and  docs  not  do  it,  cafe  lies  again  ft  him ;  per  Coke  Ch«  J» 
3  Buld.  112.  Trin.  14  Jac.  ■  —80  if  one  fues  a  writ,  and  Hiews  the  ihcriff  rhe  party  to  be  irreftedt 
and  delivera  him  the  writ,  requiring  him  to  make  the  arrcft,  cafe  lies  againft  him  fur  not  doing  it* 
Cfo*  £•  873.  Hill*  44  Elis.  C.  B.  by  Walmiley  J.  Arg.  in  pi*  lo. 


(R.  b)     Againft  whom  It  lies.     [Principal  or  Under  [  573  ] 

Officer.]  ll^ 


fl*   iF  xhR  deputy  of  the  Jberiff  fuhftroBs  a  wri/ which  is  to  be  Br.Bt»e,pl« 

^  returned^  a  writ  of  difceit  lies  for  this  againfi  the  Jhertff  9«  cites  19 

J^^S^lfi  aiid  not  againft  the  deputy.     19  H.  6.  71-  b.  (it  feems  !^'/i*-^'.* 

that  this  is  not  law,  becauTe  the  deputy  may  be  puniihed  for  'where  it  wat 

matter  of  falfity.)!  '°fifte<* »»« 

^  '-^  the  fuit 

Ottght  to  be  againft  the  {beriff  himfelf  (whereas  the  fnit  was  by  bill  of  difceit  againft  the  flierifl^c 

depaty  and  an  attorney;)    but  non  allocatur;    for  the  defendants  did  the  deceit,  and  not  the  iherifF. 

^       ■    S.  P.  admitted  Arg.  and  takes  a  difference  between  a  falfity  or  deceit  and  a  non-feafance,  that 

in  the  firft  cafe  it  lies  againft  the  under- ihcriff,  though  not  in  the  laft.     Le.  146.  in  pi.  203.  ■ 

S.  C.  cited  Arg.  Cro.  £•  175.  in  pi.  i.        ■    S.  C.  deed  by  Coke  Ch.  J.    RoU*  Rep.  78*  ia 

pl*  »o. 

[2.  If  the  ufider-Jherlff^   when  a  venire  facias  comes  to  the  See(Qj^b)^ 

^erifF  in  the  ahfence  of  the  Jhertff  fends  to  the  bailiff  cf  C.  to  return  Jn^.^f'^'* 

the  pannel^  whereas  tha-e  is  *  not  anyfuch  bailiff^  of  C  that  hath  notes  thcie. 

any  warrant  to  return  it,  and  yet  he  returns  the  pannely  for  which  77"**^*" 

.caufe  it  is  quafhed,  the  plaintiff  ftiall  have  an  aft  ion  upon  the  ^  •^JP'*^ 
cafe  for  this  default   againft  the  fheriff  himfelf.     38  AfT.  13. 
adjudged.] 

[3*  If  a  bailiff  errant^  or  fpecial^  arrefs  a  man  upon  a  capias  ad  See  (B.  c) 

fatifaciendum^  and  after  the  prifoner  refcues  himftlf  he  at  whofe  ?c'|.^*^'*^' 

fuit  he  was  arrefted  cannot  have  an  aftion  upon  the  cafe  upon  s.  c.—^ ' 

theefcape  againft  the  bailiff,  but  muft  have  it  againft  tlie  fheriff;  Cro. E.  349. 

for  the  baily  is  but  afervant  to  the  fheriff,     Mich.   37  Eliz.  B.  R.  gl;^^;  p.^'" 

between  Atterton  and  Harward,  agreed.]  doe^  not  ap- 

^  pear 

A  fervant  or  deputy  quatenusfuch  canfaot  be  charged  for  wf^lH,  but  the  pnnctpal  only  (hail  be  charged 
for  it ;  bat  for  a  tn'ij  feafance  an  a^ion  will  lie  againft  a  fervant  or  ucputy,  but  not  quatenus  a  fervant, 
but  a  wrongdoer ;  as  if  a  bailiff,  who  has  a  warrant  from  the  /herift'  to  execute  a  writ,  fufters  his 
prifoner  to  eifcape,  the  (heri ft' fli ail  be  charged  for  it,  and  not  the  ballift'j  but  if  the  h^iWR'  turm  tL^ 
frijoner  leofe^  the  a^ion  may  be  brought  againft  the  bailiff  himfelf ;  for  then  he  is  a  kmd  of  a  wrong, 
doer  or  refcuer,  and  it  will  lie  againlt  any  other  that  will  refcue  in  like  manner)  per  Holt  Ch,  J. 
Pafeh.  1 3  W.  3*  In  his  argument  in  the  cafe  of  Lane  v.  Cotton. 

m 

[4.  If  the  demandant^  in  a  writ  of  entrv  fur  diffeifin,  delivers  Sec  (Q;_b) 
a  writ  of  fummons  to  the  underfheriff  of  the  county,  and  after  he  fj^^^J^  *^' 
fum$nons  the  tenant  upon  the  land  accordingly,  ^;/// notwithftand-   175.  pi.  i. 
ing  does  not  return  the  writy  an  aftion   upon  the  cale  may  be  ?•  c.  ad- 
brought  againft  the  under-lheriff,  if  the  plaintiff  pleafes ;    for  ^'^^^J^. 

pcradventurc 


iii 


aftionij  [Cafe-    Difceit;] 

^Jell  iff  who  fells  it  for  good  plate  according  to  the  ftandard,  an 

6xion  on  the  cafe  lies  againft  the  mafter ;    per  Doderidge  J.  to 

hich  Mountstgue  Ch.  agreed,  becaufe  it  fails  in  the  price  in 

dver.     And  fo  made  a  diflFerence  between  the  felling  of  plate 

'aind  the  felling  of  jewels  (as  in  the  principal  cafe),  which  are  fold 

iDy  their  valuation  and  fail  in  their  value.     Cro.  J.  471.  Hill* 

15  Jac.  B.  R.  in  pL  14. 


(T.b)   [Difceit.]  \lJpon  Warranty  in  Law J\  Againft 

the  Servant. 

[r.   T  F  the  fervant  of  a  iavemer  fells  ivine  that  is  corrupted^ 

^  knowing  it  to  be  foy  a£lion  of  difceit  does  not  lie  againft 

die  fervant ;   fot  he  did  it  but  as  a  fervant*     Contra  9  Hen,  6. 

S3-l>-] 


(U.  b)     Difceit.     Ag^^^ft  \;vhom  it  lies  upon  aa 
Exprefs  Warranty.     [Servant J\ 


I.  T  F  my  fervant  leafes  my  lands  to  aiKkher  for  years,  rrferving 
^  a  ritit  to  me,  and  to  perfuade  the  leflee  to  accept  tberecK 


Cro.J.4>i$*    [ 
pi.  lo.  S.  C* 

doei  not  ap-  ^^  promifes  that  he  Jball  enjoy  the  land  during  the  term  without 
pear.  'cumhranceSy  if  the  land  be  incumbered^  &c.  the  leflee  may  have 

an  aAion  upon  the  cafe  againft  my  fervant,  becaufe  he  made  an 
exprefs  warranty.  Trin.  15  Jac*  B.  R.  between  Broking  akh 
Came,  per  curiam.] 
r  57^  ]  ^*  ^^^ceit  upon  a  warranty  of  cloths  upon  a  fale  of  them,  to  be 
ItzjeroMt  of  the  length  of  "^o  yards,  where  they  were  only  22  yards.  TTic 
or^tntp-  defendant  faid  that  the  property  was  in  J*  N.  and  he  as  his  fervant, 
frtntuljelh  ^^d  by  his  Command,  fold  them  $  abfque  hoc  that  he  fold  modo 
wtfr«oftbe  &  forma.  And  per  Littleton,  though  it  was  the  fale  of  Ac 
w^rn»i/7"*  ™^ft^>  W  which  the  mafter  may  have  a£iion  of  debt,  yet  it  is 
the  warranty  the  Warranty  of  the  fervant,  who  is  defendant,  and  a£Hon  lies 
;•  7<>»^5  fof  againft  him ;  for  it  may  be  that  the  plaintiff  would  not  have 
of  die  maf  *  ^o^ght  thcm,  but  by  trufting  to  the  warranty  of  the  defendant, 
tier^  and  the  But  by  Choke  and  Bryan,  difceit  lies  not  where  it  is  the  fale 
wranty  of  of  ^ne  by  the  warranty  of  another :  but  Brooke  fiiys  quaere  ;  far 
andibnot*  ^^  ^^X*  ^^  fcems  that  a£tion  on  the  cafe  fur  affumpfit,  pro  taG 
good.  %  fumma,  will  lie.  Fairfax  agreed  that  if  they  failed  of  the  length, 
*^**^' J^P*  difceit  lies  \  for  this  does  not  appear  by  the  view,  but  by 
^geft        furing.    Br.  Difceit^  pL  29.  cites  11  £•  4.  5. 

Hattghtoii>  cites  11  £•  4* 


ZStmi  [Cafe.    Difceit.}  576. 

(X.  b)     [Difceit.]     In  what   Cafe  it  lies  upon  a 
Warranty  in  Law.     Againjl  an  Attorney. 

[\*  TF  my  attorney  fti  a  plea  of  land  makes  default^  by  which  I  *  '^  ^j^» 
*  lofe  the  landy  I  (hall  have  a  writ  of  difceit  againft  him,  and  fl,*uld  be 
ihall  recover  all  io  damages.     aivE^w.  *  4.  45.  b.  6i.  but  qusere  (3) ;  and  fee 
if  I;c  did  not  lofe  it  by  collufion,]  * '  ^:  3-  45» 

'  •* ••  ^  b.  pi.  63.  ft 

61.  pi.  8. 

f  2.  [5«//3  if  the  tenant  makes  an  attorney  in   lanky  and  after  Br.  Error, 

CWiufance  of  this  plea  is  demanded  by  a  franchije^  and  granted,  he  s.'c.tllll** 

remains  attorney  for  him  in  the  francbifey  yet  if  he  makes  default  Br.  Attor- 

there,  by  which  the  land  is  loft,  no  writ  of  difceit  lies  againft  "5y»  p**  35* 

him,  becaufe  he  is  not  bound  to  go  thert.     21  Ed.  3.  46.]  &*s.  p.— 

See  tit.  Attorney,  (L)  pi.  i.  S.  C* 

[■3.  5(7  an  attorney  in  a  plea  is  nqt  hound  to  go  to  the  nifs  priusj  Br.  Attor- 
and  therefore  if  he  makes  default  at'  the  nifi  prius,  no  writ  of  ^^^^  sl\:.^* 
difceit  lies  againft  him.     21  Ed.  3.  46.] 

4.  If  an  attorney  pleads  falfely  or  faintly^  a£tion  of  difceit  lies  ;  A  client 
but* the  party  by  this  cannot  remove  him;  per  Afhton,  which  i*^*'^" 
was  clearly  denied.     Br.  Difceit,  *pl.  41.-  cites  8  H.  6.  8.  ^^7rr7nt%o ' 

plctd  tie ge-> 
wersl  iffittf  and  ht  fuffert  judgment  by  nihil  dicit.  It  was  faid  that  this  was  not  any  caufe  of  adtion,  un- 
leTs  it  j«ras  by -covin,  and  muft  be  aiieged  in  thf  declaration,  or  otherwife  he  cannot  recover.  It  wai 
afterwardi  agreed  that  the  covin  was  not  traverfable  by  plea,  but  only  in  evidence  at  the  bar.  Win* 
90.  Trin.  22  Jac.  C.  B.  Adams  t.  Ward. 

5.  An  attorney  who  is  informed  to  plead  matter,  which  he 
cannot  plead  by  confcience,  may  plead  quod  non  efl  veraciter  in-- 

/hrmatus,  &c.  aijd  in  writ  of  difceit  this  fufEces  againft  his  client.  . 
Br.  Attorney,  pi.  76.  cites  20  E^  4.  9. 

6.  Difceit,  for  that  xht  plaintiff  being  fiied  by  A.  on  a  hondy  the 
defendant  without  tuart'ant  appeared  as  attorney ^  and  pkadcd  non  fum 
informafiis.  The  defendant  pleaded  that  A*  fued  the  plaintiff  and 
y*  S.  joint  obligors  J  and  that  J*  6.  regained  him  for  them  Lcth^  55* 

fro  defecfu  informationis  ^e  pleaded  as  above.     Upon  demurrer  the    [577] 
court  were  of  opinion  that  the  fraud  and  covin  are  traverfable. 
D.  361.  b.  pi.  13.^  Hill.  20  Eliz.  Manfer  v.  Franklin. 

7.  An  ifd^ant  being  fued  on  a  bond  entered  into  by  him  and  another ^ 
the  plaintiff  in  the  fuit  procured  an  attorney^  without  any  nvarrant 

from  the  infat^ty  to  appear  for  him,  who  pleaded  non  fum  informatus^ 
and  the  infarfi  was  taken  in  execution.  It  was  faid  by  the  court,* 
Aat  his  remedy  was  by  writ  of  difceit  againft  the  attorney,  and 
not  by  audita  querela.  .Cro.  J.  694.  pi.  7.  Mich.  22  Jac.  C.  B. 
Allely  V.  CoUey.     . 

8.  If  a  man  be  retained  as  an  attorney  tofuefor  a  debt  which  he 
--hnews  to  be  releafed^  and  was  himfelf  a  witnefs  to  the  releafe,  yet 

an  afiion  will  not  lie  againft  him,  becaufe  what  he  does  is  only 
at  fcrvant  to  another^  and  in  the  way  of  bis  calling  and  pro* 

U  u  2  fcfiion } 


C77  ilfttOW  [CafeV-'Difceh.] 

feffion ;   per  tot.  cuK  .  Mod.  ^J^.  Hill.  27  &  28  Car.  2.  C.  B. 

in  pi.  41.  •:, 


FqU  96  < 


(Y.  b)  [Difceit.]  la  what  .Cafe  it  lies  upon  an 
Exprc/s  Warranty.'  In  refpefl:  of  the  Warranty^ 
and  the  Time  of  the.  making. 


rz)  pi.  I.     [i.    I  F  a  man,  hnowing^Ins  hork-ti  he  lame  znii  foundered^  offtrs 

ti  p"!-  *^  ^^^  %f^^X>  *^^'^^'^''*^  *"«  ^o  ^  found,  &c.  and 

See  (z.  b)    I  tTufting'thcrcXo  huynimf^  w^ich  I  am  deceived,  though  here 
pl.  3.  S.  C.  the  warranty  was  before' tkb  tafe,  yet  inafmuch  as  thisit;<u  tbe^au/e 

of  the  buying,  an  aftion -Hipo'n  the  cafe  lies  thereupon.     Pafch. 

3  Jac.  B.  R.  between  Goi»»fiTH  and  Preston,  admitted.] 
2.  If  one  fells  a  horfe  to  another,   and  after  at  .(^iotitr^day 

tuarrants  him  to  ke  good  and:  founds  it  is  a  void  warranty.  5    for  it 

ought  to  be  at  the  time  of  the  felling.     Godb.  31.  in'pl;40. 

per  Windham,  cites  5  H.  7.   |]., 
Br.Gaoan-        3.  If  A.  fells  cloths  tojB.ltnd  warrants  thefft  of'fuch.,a,  length-, 
S 'p^   ?tM     *^^  ^^^y  ^^^  "^^»  '^^  ivarrajity  ought  to  be  in  writings  if-made  at 
SH'7*  i«.  another  time  after  the  bargain^*r  for  to  have  an  adionof  difceit  the 
a&d  iWd.       warranty  muft  be  made  upon,..and  at  the  tihie  of,  *theJ>arg^. 

7.  43.     [All  the  editions  of  Brooke  arc  printed  ^H.  7.  43rluit  there  are  not  fo  inanj  pa^et  la.that 
year}  but  it  flkould  be  (41)  and  ik  at  41.  b.  pl.  7.]      ^       -       •  '..  "^ 

••  •• 

4.  Q^Eliz.  was  feifed  in'Tce  ofihe  vicarage  of  S.  whereto  the 
tithes  in  S.  did  belong,  whefeof^he -defendant  upoit  the  9  June 
did  affirm  kimfelf  to  he  laivful  ijtrumbfntj  and  had  righl  to  the  tithes 
from  the  death  of  -JT.  V.  tijf  incumbent.  And  after  upoQ  i^  June 
the  plaintiff  treating  with  the  4,cfendaiit  about  his  buyins  the  faid 
tithes'till  Mich,  following,  tliecfc^endantadtunc  knopuingtbat  he  had 
not  right  thereto^  he  not  having" been  in^tuted^  &c.  -yet  falfo  &  de- 
ceptive fold  tliem  to  tlie"  plaintiff  for  3«l.«and  "alleges  Jn  £a&Q^ 
that  E.  T.  was  alfo  prefentcd,  "tec.  ariU.took  the  tithesj  &c. 
The  aBion  does  not  lie  for  felling  "a  thing  in  ivhich  he*bas  no  property , 
unlefs  he  makes  a  ivarranjy  at  the  fame  time  that  the  ^laiutiff fbould 
enjoy  tbem^  whereas  thjs  affifmStion  *olr  Ms  being* vicar,  and 
having  a  right  to  fell,' was  7  cfays  before  the  fale.%  Adjudged  for 
the  defendant.  Cro.  J.  196.  pl.^23.-MicV.  5  Jac.  B.  R.  Roiwell 
y.  Vaughan.  , '  •    .         : 

I  ?78  1  ^*  ^^^^*  ^"^^  ^^^^  ^^  pilaintrff  had  bargained  and^ught  of  the 
%  Show.  defendant  16  hogflieads  of  wine,  &c«  The^efcndaht  in  ^onpdera^ 
984.  pl.»79.  iione  inde  adtunc  fsT  ibidem^'  'tuarrqntcd  the  notne  t^be  po4  aYid  mer* 
Ruffe's. c.  chandizable.  It  .wa«  objeded  that  this  jvarranty  was  after  the 
SaiMdtfi'  '  contradi,  and  fo  not  good  v  and  cited  theTcafepf  Pope  v.*  Lewins. 
ch.  J.  faid  But  the  court  Ceemed  to  think  it  too  nice,  and  adtunc  &'  ibidem 
jSSv«?tto  fl^a"  be  intended  all  at  an  inftant,  and  that  it  .would  be  wcU 
be  au  at  the  enough  if  (in  confideratione  inde)  had  been  out  Afterwaixb^ 
teletuBc,     t{^e  plaintiff  had  his  judgment,  by  the  opinion  of  Raymond  ax^l 

Withins^ 


^thins,  Jone8  hifitanti.  'Skitv  jb4.  pi.  a.  P.afch.  35  Car.  2.  ^ik>«ix 
B.  R.  Moor  V.  Ruffel.        .;.••.  ^J^ 

llie  (in  confideratioiie  inde)  had  been  oub  •  And  apod  moving  it  at  the  next  tenny  all  the  court 
thought  it  well  enough.    And  judgment  for  the  plainci^. 

t       .       ■• 

5.  PlaintiiF  declared  that,  defendant  on  fuch  a  day  and  place 
ibid  him  a  horfe,  and  then  and  there  warranted  him  to  be  found, 
&c.  Whereupon  he  paid  hini  .fo  much,  and  averred  that  the 
horfe  was  not  found.  It  was  moved  that  tjvs  warranty,  as  fet 
forth,  might  be  after  the  falej^.' wKtreas  it  ought  to  be  part  of  the 
icontradl,  and  therefore  it  (hould  be  .warrantizando  vendidit. 
Sed  non  allocatur;  for  the*' payiAeift  was  ^erwards;  and  by 
.that  the  bargain  was  completed,  whicll  till*  then  .Vas  imperfed, 
I*  Silt  211.' pi.  4.  Trin.  5  Anij.'B'jR.  Butterfield  v.  Bur- 
roughs^ .        •  ^«  * 


(Z...l>)'     In  what  Cafe   it  lies,   upon  an  Exprefs 

Warranty. 

f  r.  T  S  a  man  fells  a  tun  of  nvine,  vntf  warrqnts  it  to  be  founds  S.  P.  Br. 
.*  and  not  corrupted,  if  it  be  gorruptc^d,  an  a^ion  upon  the  J^  clTfc  ^nu 
cafe.  lies«     1 1  Hen.  6.  1 8. J  •         *  8.  cites'9  h. 

*..     •  ^»  53*  ^y 

Babb.  and  Marten*^WF.*K;.,B.  94.  (C>  S.  P.  and  S.  C.  cited  in  marg. 

"^2.  So  if  a  man  fells  a  iorfe,  .and  warrants  hina  to  be  clear  F«  N.  B. 
[found]  of  bis  limbs,  if  he  be  not, .  aOi  a£tiou  upon  the  cafe  lies.  I?  P.^ 

II  Hen.  6.  18.]  *     *  *•  ^  s!c.  citad 

\  «      •     .  'in  marg. 

[3.  [&]  ;f  a  man  fells  a  horfe^-.and  warraiits  him  to  be  found,  L^' p'* '• 
&c.  whejeas  he  kmivs  hifh  io  h  lame  and  foundered^  an  adiion  ^^^  g^  p ' 

upon  the.  cafe  lies.    Pafch.  3  )ac.  B,  R.  between  Goldsmith  1(Y, 

AND  PuisTON-adnjittedil-  *•    '  c^rP^l  e  » 

*  ,  accordingly. 

•  [4*.  Ifa  fmiih  promifis  to-Jhge  my  'horfe  wjell  and  commodiouflv.  See  ^(P>  b)^ 
If  \i^  pricks  himy  ap  aOion«upon  0^  caft  lies.  .  14  Hen.  6«  18%  b.  Aaion  liea 
it  feems  it  lieS  without  this  warranty.]  agajnft  him 

,    •        .  *  without  any 

warranty ;   for  It  ia  Ac  duty  oV  erery  artitfcer  t»  exorcife  hii  art  rightly  and  truly^aa  he  ought, 

F.  N.  B.  94*  (D).>«arg.  cites  24  H.  6.  10.  and  46  JL.  3.  19 Poph.  143.  Arg.  citfca  F.  N. 

S4-.(C)         •'  •  •     •' 

[5.  So  if  he*  does  not'Jboe  him,  .bj  which  I  travel  without,  and  ^^^l^ 
my  horfe  is  .damnified  for  want  of  (kqes,  an  aftion  upon  the  cafe  ^JenyilllJ 
lies  againft  him.   •  id'Hen.  ($*.  i8.  b.]  to  Aoe him. 

J  •      .  •  •  Agreed  per 

tot.  cur.    Kelw.  50.*  a.  pf.  4.  Pafch.  iS  H.  7- S.  C.  cited  by  Holt  Ch.  J.  la  Mod.  484. 

as  aaionab)e^  becaufc  he  has.  made  profcffion  of  a  trade  which  Is  for  the  public  good,  and  hM  thereby 
•  expofed  and  TeAed  an  mtereft-of  hunfelf  in  aU  the  king^s  fubjeds  that  wiU  employ  him  m  the  waj  of 
bis  trade;    »   ,        •  -.  -  - 

.      .  *  C  579  ] 

[6.  If  a  faijier,  though  he  be  m^  a  common  farrier ,  affumes  to  ^^^'^ 
cure  mj  horfe  of  a  malady,  if  he  kills  the  horfe  through  negligent  l^  ^^ 

U  u  3  adminiftration  there. 


.  aaion»[Caf«.  Difcdt.] 

9.^  -mrtc^M.  ^  sniftntion  of  his jnedicmi^  W  afHoil  upon  the  cafe  Uec  againft 

V»-Vk-«-».  _         i<j  Hen.  6.  49.]         '     '  • 

Cmurai/l"  C.  "7  —    If  016  retain*  a  man  of  (he  law  to  be  of  Ks  counfcl,  to 

prom.jrt"     ^^t     ^B.  certain  manor,  and  the  rtu/i/ry/wwarriMiiJ- him  iD|fl/n /A^/r»- 

oo*— ^     yet  noadlion  liesagainft  the  counfellor,  if  he  docs  not  obtain 

It  ^      for  this  rj^/  m^rc^  in  covenant,  arid  theraforc  the  wairanty  cugbt 

to     ^r^ttje  been  by  deed.      1 1  Hco.  6,  1 8.     ^It  feems  this  is  intended 

TW^itl^out  confide  ration.)} 

re  (b)  S,  P.  wiiIirhedaeihiienileiToiir  afe  dociBat  lie;  ht 
liiH..e.  14.  5j (P.  b)pl.  9.  S.  C. 

^  )it.  &  if  a  inan.warranfs  tepurchafe  a  manor,  and  does  nai,  DO 
afl^lon  lies  without  a'  ^ed,  becauie  it  founds  in  coveaant. 
X  X  Hen.  16.  18.  b.  (It  feems  it  is  intended  without  coo- 
Ta deration.) J  J  ■  ■. 

\_^.  If  a  many^//^  certain  packs  of  woo/,  with  warranty  thit^cjr 
sk.'r  «^  good  and  merchantable,  if  they  are  full  of  tpotbi^  an  a^tioa. 
ii  j>on  the  cife  lies.     19  Hen.  6.  49,  b.J 

f  10.  Sa  if  a  man  fells  certain  iaUs  of  green,  and  warrants  them 
.        to  be  merchantable,  whereas  iie  hiovis  ihem  to  be  •  damagedyVa 
^tCi^ion  upon  the  cafe  h^s  ^gainft   him.      ao  Hen.  6.   35.  ad« 
judged.] 

fi  I.  If  a  man  undertake^  to  carry  my  pack-horfe  ot«-  Huin- 

—  -      ter,  in  a  veflel  fafe  and  found,  i£  he  fiireharga  his  boat  with  other 

liorfes,  by  v'hhh  furcharging  my  horfe  is  lo/l,  an  a£lion  upon  the 

cafe  lies  againft  him.     21  Afl'..4i.  adjudged.     (It  feems  that  it 

*''"      is  intended  that  be  ivas  a  common' carrier  of  foch  things  over  the 

^_      river.)]  "  ' 


».ei>-  [12.  If  a  man  carries  aide  of  .vkb J 'to  a  carrSn-,  anA^varraiiU 

I-  5**'  ''  to  him  to  be  only  if  tbe  vitipii  of  800/.  and  prays  him  to  carry 
"^  it  to  fuch  a  place,  and  that  he  fhonld  hare    2  9.   for  the  cirriage 

!oO  ttie  of  every  hundred  weight,  whereas  it  ivas  in-truthf  the  vieight  of 
^~^  ""'  2000/J.  hut  the  carrier  giving  •  credit  to  the  promife  aforefaid, 
••^•^  1  carries  it  to  the  place  appointed  j  but  by  the  faid  deceit  in  the 
■""^ns'  weight,  his  waggon  in  which  he  carried  it  was  to  ovMloadcd, 
■^'^W  *.*^  that  by  their  exeefjive  labour  he  lofes  X  of  'hi/  horfes  that  drawcd  the 
'^"^coo  'b.  W''SS°n>  ^'*  aflion  upon  the  cafe  lies  ag'ainft  "hini  upofi  this  war- 
^^ht,»i"'  Tanty,  though  he  might  have  weighed.it  prefectly  upon  the  ic- 
^uhout  f*y-  ccipt  J  for  he  might  take  it  upon  the  other's  promife,  wiihont 
'"*tmote.  weighing  of  it.  Mich.  13  Jac.  B.'  R.  between  Batlt  *nd 
5-be"i^it  Merril,  for  the  weight  is'nflt  difcerniblffby  the  view.] 
*"'''jl(i'i'  E'3'  -^"^  the  action  does  not  lie  irt  this  csfe,  if  be  bad  only  if- 
Jhc*"'lie  firmed  to  the  carrier  that  it  •was  but  Zoo  weight  i  fer  thls-is  no:  any 
.auniay      warranty.     Dub itatur  Mich.  13  Jac.  B.  R.  between  BiTLT  and 

o,not,     Et    MERUlt.] 

. Cio.  J,  3«S.  pi.   iS.  S.  C.  ftatEd  Kconimj;  to  Roll.  Rqi.  anil  n  10  v.liit  wjj  nrpd  of  Uk 

pljiniiff'i  ncgligtnci  in  not  weighing  it,  vii.  (hji  perhaps  the  plaintiff  wii  )  ftraiger  there  what  ha 
undertook  the  Cirrijge,  and  had  nowtighti  to  weigh  it.  Ii  <«»  .nfwnri,  th«»  it  *«  groft  negligaca 
to  uudertiiie  a  weight  fo  fir  exceeding  the  alfirmition  wit'iout  wel|hiBg  j  wherciore  iudgmml  •»« 
tvjiA. 1  Bulft.  9^.  S.  C.  (»)■»  the  whule  foa[t  [jbiaite  Coke  Cl(.  J-)  held  the  liXioa  1>J  wt. 


aSiOntf  [Cafe.    Difceit.]  ^  580 


fteettfe  the  deftnlt  was  In  the  plahitTflF  lAvMf.hf  not  weighing  it ;  hot  betog  ardfitd  t»  flay  tiU  moved 
again^  and  the  ^laintjif  perceiving  the  optmoU  of  the  court*  to  be  agaioft  biin»  never  moved  the  court 
again ;  and  (0  no  judgment  was  pronounced  either  way  j  neither  does  this  report  take  any  notice  of  any 
warranty.  ^  •    .        . 

*  A  goldfmith  bad  a  Jhae^  tobich  be  afirmti  tphta  htxtarfiontf  Mid  fold  it  to  th*  flemtjfffor  100  /• 
whereas  it  was  not  a  betoar  ftone*  Adjudged  that  the  bare  affirmation,  without  warranting  it  to  be  fo» 
would  not  maintain  an  adion  j  per  all  the  jitftices  and  barons  in  the  ejche^uer-cbamber>  praeter  An- 
derfon.     Cro.  J.  4.  pi.  3.  Paffch.  x  Jac.  Chandler  v.  Lopos. 

In  cafe  for  JtU'tHg  the  plaintiff /<ij/c  biih  rf  public  faitb,  kimomg  tbtm  f«  be  falfty  and  yet  affirming 
tbem  to  6e  true,  with  an  intent  to  deceive^  jUd^oKat  was  given  for  the  plaintiff.  Sty.  34^.  Michi  165a* 
B*  R.  Fowke  v.  Boyle* 


•  • 


[14.  If  A.  fe/lf  a  hcrfe  to*B.  and  nffnrrants  htm  to  be  found  of  *i^^c^5^* 
wind  and  limb,  and  clean  of  his  •/4g'J',^hcrca*'he  well  kntnvs  that  ]^,^^^  fo, 
be  if  fhou/der^iichedf  and  has  fplints  vpon  his  legs,  an  adtion  Ues  theplaintiffj 
agadnfl:  him  upon  this  warranty  ;  for  tlfef:  impetfe^tms  are  notfuh^  *^***^*  ^* 
jeSi  to  the  view  without  fome  fkilL  '  Trfn.  i8  Jac.  B.  R.  between  Jl^sViven, 
DoRRiNGTON  AND  Edwards,  adjudged^  this  being  moved  in  arreft  only  that 
of  judgment.]  Mou„j«g.^ 

here  w^s  an  apparent  fraud  $  far  the  plaintiff  woold  have  rid  the  horfe^  and  the  defendant  faid,  I  wiU 
jrarrant  him  to  be  found. 

Cafe,  frc.  for  that  the  defendant,  oe  fucba  day  andploftt  fildbtman  borfi,  andtbea  and  tbartm/ar* 
ranted  bim  te  be  found  ivind  and  Hmbf  whereUpon  he  paid  fo  much  money  ;  and  averred  tbe  borfe  bad 
but  one  eye.  Upon  non  warrantiaavit  pleaded,  the  plaintiff  had  a  verdiA  j  and  it  was  objeded  in  arreft 
of  judgment,  firil,  that  a  warranty  extends  only,  to  fecret  infirmities,  but  the  want  of  an  eye  was  ap- 
parent ;  but  refolved  that  tbis  mufi  be  intended  fitret,  Jince  tbe  jury  fomnd  that  tbe  defendant  did  warraat* 
I  S^lc.  aii.^  pi.  4.  Trin*  5  Ann.  B.  R.  Butterfidd  v.  Burroughs* 

I  J.  If  one  fells  a  horfe  that  k-.hlind^  and  warrants  him  to  be  '^*"""^ 
founds  no  aftion  lies,  becaufe  I  may  fee  whether  he  be  blind  or  ^i^^ne 
not ;  but  otherwife  where  he  has  a  difeafe  in  his  eye  which  I  carmot  eye,  and 
difcern^     Bridgm.  128.  cites  13  H.  4.  i.  a  ^"^h^i. 

X  eyes,  it  it  a  Toid  warranty,  becaufe  it  la  apparent  to  the  vendee*    Br.  Difceit,  pi.  19*  cito  11 
£•  4*  ^* 


(A.  c)    What  fhall  be  a  good  Warranty, 


[i.  TF  a  man  fells  certain  (heep  to  another,'  and  warrants  that  O^*  ^* 

^  they  are  fotindnt  the  time  sf  the  fale^  and  that  they  fhall  con^  !llrdinEiif\r 
Anue  ioyixA\hy  the  fpace'  of  one  year  -  after ^  this  is  a  good  warranty,  cienchand 
upon  which  an  action  oipcm  the  cafe  lies,  though  it  be  the  a£b  of  ^ «juwr« 
God  if  .they  continue -found '^  for  this  is  not  impoflible.    Trin. 
^9  Eliz,  B.  k.  between  King  Anp  Brayne,  per  2  juftices.] 

[2,  &.  if  a  rtian  warrants  fuch  a  fbip  to  return  fafe  from  fuch  a  S.  P.  by 
place ;  for  it  is  ufual  between  merchants  to  infure  them  in  fuch  f ^^^  '^ 
maooen    Trin.  39  £bz*  B.  R.  J  o^t^^ 'ow, 

60.  in  the  cafe  aboTC^ 

CSt  &  if  one  warrants  that  fuch  a  man  will  live  a  year  ;  for  this 
is  u^e  common  ufage  of  the  infurers  among  merchants  and  others. 
Trip,  39  Eliz,  B.  R.] 

[4.  If  A.  promtfes  B.  for  a  fum  of  money,  for  the  pafture  of 
certain  fheep  in  certain  lands  for  a  certain  time,  to  preftrve  the 
0fep  vBk  ^  fstid  laodii  for  the  time  aforefaid,yiif;i^  and  free  from 

UU4  roits 
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98fon«  [Cafe.    Difceit] 

*^  s  in  this  cafe,  if  the  Jbeep  tuert  at  the  time  of  the  prmufe  alto* 

ether  un found,  infirm,  rotten^  and  corrupted^  though  they  die  after 

this  rottennefs  within  the  time  aforefaid,  yet  this  is  not  any 

Teach  of  the  promife  if  he  keeps  them  during  the  faid  time ; 

or  the  efFeA  of  the  promife  is  only  to  keep  them  in  the  faid 

mnds,  and  that  the  land  *  (hould  not  infed  them  with  the  rot*,  for 

r  they  were  before  the  promife  utterly  rotten,  it  was  not  pof- 

Hc  for  him  to  reftorc  them  to  their  foundnefs,  nor  did  he  pro- 

ife  fo  to  do  \  but  only  upon  a  prefumption,  that  if  they  were 

und  then,  they  (hould  not  be  infefted  with  the  rot  during  the 

e  that  they  ihould  depafture  with  ,him.     Trin.  1 65 1 .    Matre- 

.^RS  AND  Aland,  adjudged  upon  a  demurrer.     Intratur  Fafch. 

I.  Rot.  57.] 

^.  If  a  man  fells  feeds  to  me,  and  warrants  to  me  that  they 

5  good,  where  they  are  not,  or  that  they  are  feeds  of  fuch  a 

fitryj  which  is  falfe,  difceit  lies ;  for  I  cannot  know  them  but 

him..    But  if  he  warrants  that  the  feeds  fhall  grovoy  it  is  a  falfc 

jrranty  ;  for  it  is  as  it  pleafe  God.     Br.  Difceit,  pi.  29.  citet 

X*  4*  6. 

&  warranty  that  a  horfe  fhall  carry  a  man  30  leagues  a  dayy  it 
-V^oid  ;  for  he  cantiot  warrant  a  thing  to  coine.     Ibid. 
*7*  And  per  Fairfax,  if  a  man  fells  cloths  of  a  murrey  coloury'ani 
^^frrants  that  they  are  hlue^  it  is  a  void  warranty  ;  for  it  is  apparent 
t:he  view.  But  per  Brian,  if  the  vendee  he  blind^  \x\  fuch  cafe  dif<* 
at  lies.    Ibid' 


c)     Difceit^  in  Nature  of  an  A6tion  upon  the 
Cafe,  who  may  have  it.      The  Mqjler. 


•  T  F  a  bailiff  errant  takes  J»  S.  in  execution  upon  a  cap.  ad  fa* 

^  tisfaciend'  at  the  fuit  of  J.  D.  and  after  J.  S.  efcapes  by  a 

refcue  of  himfelf  the  (heriff  may  have  an  adion  upon  the  cafe 

againft  him  for  this  efcape  ;  for  he  is  thereby  chargeable  over  for 

this  to  J.  D.  and  this  efcape  made  to  his  baili£F  *  was  an  efcape 

to  himfelf.    Mich.  37  Eliz.   B,  R.  between  Atterton  anq 

Harward^  adjudged.] 

$.  P«  P*'  r^*  ^^  if  fuch  a  prifoner,  taken  by  a  bailiff  of  a  franchifey  efcape^ 

*"'*  Pafch.*  '^"^  ^^  bailiff,  the  (her iff  fhall  not  have  an  action  upon  the  cafe 

\hlXi%'  againft  him,  becaufe  he  is  not  chargeable  over,  but  the  bailiff  only  is 

c>  B.  to  pU  chargeable.J 

^ee  (F.  e)  pi.  3,  S.  P. 

S\.  h)  pi.  3.       [3,  If  a  bailiff  errant  tales  J.  S.  in  execution  at  the  fuit  of  J.  H. 
•  ^*  p"*     and  after  he  efcapeS'  by  a  refcue  of  himfelf  the  fheriff^  if  he  will,  may 

(G.c)V-'»*  ^^  ^  a^Elion  upon  the  cafe  agcat^  the  bailiff  tot  his  efcape,  bo- 

cauf<; 


aaion«  [Cafe.    Difcelt.]  581  % 

catxfe  when  he  takes  upon  him  tx>  be  his  bailiff,  it  is  an  ajfumj^tt  in  S*  ^«  ^^ 
lav)  to  keep  the  prifoners  fafcly,  and  not  to  fuffer  them  to  escape.  sT^*^' 
Dubitatur  Mich.  37  Eliz.  B.R.  between  Atterton  and  Har-^ 

WARD.] 

[4.  If  mj  fervant  be  cozened  of  ray  money,  I  may  have  an  Cro.j.i«j. 

a£tion  upon  the  cafe  for  this  deceit  againft  the  cozener.     Pafch.  J^'viJ"*^ 

8  Jac.  in  the  qxchequer-chamber,  Paul  Tracet's  case,    per  s.  c.  in  7 

curiam.]  }•«•  B.R. 

"^  and  it  was 

for  getting  the  mafter*s  money  from  his  fenwnt  by  1  counterfeit  letter,  as  from  the  mafter  to  his  fer* 
Viint  to  pay  it  \  and  adjudged  the  action  lay  for  the  mafter  ;  for  the  abufe  and  lofs  was  only  tohiffl  }  and 
tJ)e.  judgment  affirmed  in  error.— See  Noy  105.  Pafch.  i  Jac.  Hawjey  v.  RJchmond. 

[5.  li  z  furgeoHy  in  confideration  of  a  fum  of  monejf  promt/es  (N.b)pl.5. 
io  cure  my  fervant  of  a  hurt  which  he  has  in  his  leg,  and  after  ap^  |[  p'  ^^ 
plies  unvfholefome  medicines  thereto,  of  purpofe  to  make  the  wound  not  appear. 
worfe,  by  vjhich  I  lofe  the  fervice  of  my  fervant  for  a  long  time,  — RoU.Rep. 
the  matter  may  well  have  an  a£lion  upon  the  cafe  againft  the  3*^^  \^^  * 
flirgeou  for  the  lofs  of  the  fervice  of  his  fervant.  Hill.  12  Jac*  upon  excep* 
B.  R.  between  Everard  and  Hopkins,  per  curiam.]  «*<»»" '«!'« 

^^  -*  to  the  plead- 

ings, adjomatur.  3  Bulft,  331.  S.  C.  fays  the  whole  court  inclined  of  opinion  for  the  plaintiiTf 

that  the  action  was.  well  brought ;  but  the  pleading  not  being  good,  no  judgment  was  given,  but  was 
adjourned,  and  not  moved  again,  but  ended  by  agreement  as  was  thought.  Jcnk.  315.  pi.  x. 

Tracy  ^s  cafe,  S.  C.  but  ftates  it  that  C.  the  finrvant  brought  an  adUon  upon  this  matter^  and  that  it  was 
fdjudged  for  him,  and  affirmed  in  error,  although  in  the  name  of  the  fenrant. 


(C.  c)     \In  what  Cafes  an  A&ion  upon  the  Cafe  lies 

for  or  againji]  the  Servant. 

[i;  TF  a  bittliff  itinerant,  or  fpecial,  arrefts  J*  5.  upon  a  cap*  ad  See  (R.  b) 

^  fatisficiend.  at  the  fuit  of  J.  D.  and  J.  S.  ef capes  by  the  refcue  '{'  '•  ^^\^^ 
gT  himfelf  and  after  J,  D,  recovers  in  an  a^ion  upon  the  cafe  for  fra,*pL  il^ 
Uie  efcape  againft  the fheriffywho  after  in  fuch  ai^ion  recovers agtnnft  S.  c.  but 
the  bailiffs  upon  an  affumpfit  to  fave  him  harmlefs  from  efcapes,  »pt«*^y 
the  baiUff^  may  after  have  an  a£^ion  upon  the  cafe  againft  J.  S.  that  cro.E.  349. 
eicaped,  becaufe  he  is  chargeable  over.  Dubitatur  Mich.  37  Eliz.  pi-  26.  s.c* 
B.  R.  between  Atterton  andHarwood.]  riffdtleaed' 

[2.  So  in  the  cafe  above,  if  the  fheriff  recovers  againft  the  bailiff  his  warrant 
in  an  a£kion  upon  the  cafe  iox  the  efcape,  (as  he  may  as  it  feems  ^  ^  p^n- 
iipon  an  affumpfit  in  law)  the  bailiff  may  well  after  have  an  ac-  ^^{-2^* 
tion  upon  the  cafe  againji  J.  S,  who  efcaped,  becaufe  he  is  charged  fcrve  it,  and 
©ver  for  it.   Dubitatur  Mich.  37  Eliz.  B.  R>  between  Atterton  ^»^^ht 

iiND  HaRWOOD.]  f^^'l'^ 

fave  him  harmlefs  againft  all  efcapes  ;  and  it  was  moved  in  arreft,  that  though  the  iheriff  may  have  ac* 
tion  againft  the  prifuner  who  dcapes,  yet  the  bail)  AT  ihall  not,  and  that  of  chat  opinion  was  the  courts 
for  the  bailiff  [who  it  feems  was  fpeciai]  was  not  chargeable  to  the  AerifF  by  law,  but  by  his  af- 
fnmpfit,  and  this  being  his  voluntary  ad,  (hall  be  no  caufe  to  charge  the  defendant  who  efcaped,  but 
Iball  only  make  himfelf  chargeable ;  bat  they  agreed  that  if  the  baily  had  been  chargeable  by  law. 
without  fuch  promife,  an  adilon  would,  lie  againft  the  defendant^  who  cau&dhim  to  be  charged. 

[3.  If  the  bailiff  of  a  franchife  nwikesa  falfe  return  to  the  iheriff,  (F*  c)  pL  r. 
^d  the  Jheriff  returns  it  to  the  court  accordingly,  an  a£lion  upon  ft^jj^. 

the 


la  aWOR«  [Cafe.    DifceitJ 

^4S.C thctrr*/^  -  ^»es  "gainfi  tht  bmiiff',  and  not againji  the  fienf;  far  no  ib- 

■*•«'-  fault  i-^  5."  •^i™-  Trin.  39  Eliz.  B.  R.  between  Falmbe  ahd 
;i^f-,.      Mab.»*^*    pcrcuriamO 

^hTsf'cTMd  S.   K--      »*«"  iseordinglj Cio.  I.  st».  pi.  J7-  P»ln>«  v.  Potto  *  il.  S.  C.  M 

,  P.  docs  not  *ift^^-^ 

J.   3  ^  (D.  c)    At  what  Time  it  lies. 

■^^^  Selh  Jbeep  to  B.  as  his  own  goods,  faj'ftg  that  they  trthil 
p.  b)  pl.fi*  L*'  _^^^^^^-  "  <«ii«  goods,  •whereai  tkey  belong  to  D.,  B.  may  iavt  xa 
■  ^*  ^"^  <Kor*  ^»S^'"^  '*^'"  ^°'  '*"■*  <l'fc^J'  ^S/^T'  J^'  ^"'^  /"f'*l  'he  Jhtfp,  or 
'   a'ppesu-  -- ^  »  jilted  him,   becaufc  they  are  tbingt  iraiyitorj^  and  thcrc- 

jCio-  J-  ^*^'  ^^Jr»^  a£tton  Hca  before  interruption ;  for  if  he  ntould  ftay  till 
7*-  P^-  '*  ""*.  .— --^sr x^upted  hifn,  hemay  be  dead  before,  or  other difadvantage 
"TeftCT'  '"^-m.  s^fPC"-    P='fcl»'  iiS  JaC'  B.  R.  between  Listee  and  Fc»- 

fc-  -A-     *n*y-"^      -^«ljudged.l 

'*'**^  ^^  ^=^   aman  felh  a  tbing  tvi/A  warranty,  and  the  buyer  is  dicre* 

" '  — ^^"  ^'        .^,m~  5-ved,  he  may  have  writ  of  difceit,  though  he  boi  net  yetfmd 

»**     r^     ^A>i«s.    Per  Hufley  and  tot.  cur.     Br.  Difceit,  pi.  Z4.  citeS' 

.oB.'v  bare  iSimi  of  debt  for  the  moner  whtii  be  mil.    Br.  GamoiMi,  t'.  f^ 

the  fcllei  ««»  '^^  '^  *^ 

^;;^n  a  ex.  fa.  dircftcd  to  the  plaintiff3,  Jherifft  of  Nonricli, 

'.     ,    3  •    ^^i^^a A  a  •warrant  to  3  ferjtants  to  take  ^.  in  execution.  Which 

-     t_f  ^^x^:/>  and  let  him  tfeape,  for  which  an  a£tion  upon  the  cafe  ww/ 

^"y        fy^     by  them  againji  the  ferjeanls.     It  was  moved  in  arreft  of 

\  f'^-^^j-^^mt,  that  they  only  fay  they  are  chargeable,  but  not  cJiarged 

J  ^^^-^^nified,  and  perhaps  no  ftiit  may  ever  be  brottght  ag^nfi  them, 

^  ^^^judgcd  forthc  plaintifF;  iar  if  they  Jtay  tilt  they  are  Jued,  the 

****  ^hot  efcaped  may  <A>  or  fly  the  country  in  the  mean  time.     Cro, 

f^^       53-  P'-  3-  HUl.  29  Miz.  B.  R.  Sheriff*  of  Norwicb  t. 

r  ^  ^  Action  upon  the  Cafe  in  Nature  of  DIfcelt 
-—   >"    '^gainft  OiEcers.     In  .what  Cafe  it  lies.     Upoa  an 

_  Y  ^  '  ^^"  ^  flrrf/?fi/  upon  mean  precefs  at  the  fuit  of  J.  S.  and 
„fS*-  *-  '  M-  be  efeapesy  J.  S.  {hall  have  a  fpecial  aflion  upon  the  tafi 
',***«  fl.«rf/? '>J*"T^  for  *his  efcape.  My  Reports,  14  Jac.  •  M*t 
i-,gtof     ^ifrasT  Probt  and  Luhlt,  f  adjudged peradmittancC)  i6Edw. 

w'-  *""  -I  i     kd  c  ■'  "'"  "'"'<  t*^  tonfwnp' »  *«  kinj Roll.  R«p.  3K.  pi.  9.  Mijf  »• 

:»l"s.C.»^^tMt*»' lbi4.«o.  pl-S'  »- C  thswWiasBM  ftf  iht «»« p«t, tl«jb. 


aatOniar  [Cafe.     Difceit.]  583 

Son  would  Wtx  but  after  upon  deHberAtioo,  it  was  adjudged  tha^  it  would  not ;  bectnfe  the  fteriflT  it 
not  bound  to  take  the  pode  comicatus  to  ferve  every  nQefne  proccfs,  nor  is  it  convenieot  fo  fo'do,  bat 
lie  may  if  he  will;  befides  the  party  may  have  action  againit  the  refcuers;  but  apon  writs  of  execu- 
tion a  return  of  refcous  is  no  excu& }  nor  where  the  party  taken  on  roefne  pruccfs  has  been  once  \n 
prifon.  3  Bulft.  lo)^.  $•  C>  adjudgea  that  the  adiion  did  not  lie.  Cro.  J.  419.  pl«  lo. 

S.  C.  adjudged  for  the  denndant ;  and  as  to  the  cafe  of  Waldoe  v.  Lambert  adjudged  to  tlte  contraiy^ 
the  court  upon  view  of  the  precedent,  conceived  that  tlie  plea  was  ill  by  reafon  of  the  traverfe  of  the 
place,  and  fo  it  might  be  adjudged  for  the  plaintif}'  for  that  point.  ■  Refolved  the  plea  is  good^ 

t^ugh  he  did  not  plead  that  he  returned  the  refcous.  3  Lev.  46.  Trin*  33  Car.  2.  C.  B.  Ld.  Gorges 
T*  Gore. 

*  f  Br.  Efcape,  pi.  37.  cites  x6  E.  4.  %•  3.  that  it  was  (aid  by  all  the  juftiees,  that  if  a  iheriflT 
ierves  a  capias^  and  another  refcues  lym,  and  the  (heriff  returns  the  rcfcue,  the  flieriff  is  hereby  dtf- 
charged  j  and Catefby  agreed  it>  when  ttis  on  mefne  proccfs,  becaufe  the  plaintiff  may  proceed  by  aliaa 
He  pluriesy  and  fo  to  exigent }  but  e  contra  after  condemnation* 

•CS84] 

[2.  If  a  man  brings  an  aBum  ogainjl  J.  S.  before  the  mayoi^f  hai-  Cafe  for  that 
fiffsy  affd  Jleivard  of  a  /(wi/w,. where  the  bailiffs  are  the  jayhrs  of  *»*#''^* 
the  town,  and  J.  S,  is  committed  to  the  bailij^wpon  the  mean  pro-  Mthtbg 
Ctkfor  nvant  of  iaily  and  they  fuffer  him  to  goat  large  before  judg"  court  ofB. 
tnetit  and  execution,  and  after ^  tlie  plaintiff  recovers  againft  him,  ^^Vl^-^'^* 
the  phiintifF  may  have  a  fpecial*  a£tion  upon  the  cafe  againft  the  upon  eaujtd 
bailifi^  for  the  efcape  ;  frtr  by.  this  he  is  deprived  of  the  fpeedy  J*  S,  to  he 
means  to  have. him  in  execution  after  judgment,  the  which  he  ^^"^fr^ 
might  have  had  if  he  had  not  been  fufFered  to  go  at  large.    Hill*  dantcLffv'^ 
A  lac.  B.  R.  the  bailiffs  of  Ncwcaftle.     Per  curiam.]  '^g  ^«  ^^^^j 

7     .       .        .  tbtfUintxf 

i{L  his  faid  fuit,  and  in  p^il  c^  his  faid  debt^  had  let  y.  S.  go  at  large^  tvithwt  taking  baiL  •  Per  3 
Juftices,  contra  Periam,  this  a^ion  'lies ;  for  .the  not  taking  of  bail  is  not  the  caufe  of  the  a^tioo, 
but  the  conf piracy.  Le.  1S9.  pi.  X69.  Mich*  31  &  3a  £lii.  C.  B.  Cockihall  v.  the  Mayor,  ktm 
«f  Bolton* 


(F.  c)     Againft  whom  it  lies.     Againft  OfEcers* 

Where  againft  the  Matter. 

f  I.   IF  x\it  fieriff^  returns  mandavi  ballivo  libertattSj  &c.  qtilmihi  See  (C.  c) 
'*'  rej^nfum  dedtt,  &c.  if  the  matter  of  the  return  be  fa^e,  no  P'*  3-  S.  P. 
aaion  lies  againft* the  flierifF,  but  only  againft  the  bailiffj  for  the  ^Y'J?*** 
iheriff  ought  to  accept  of  the  return  of  the  bailiff,  if  it  be  fufficient 
in  law,  and  not  examine  the  truth  of  it.     Trin.  3^£li2*  B*  R. 
per  curiam.] 

[2.' If  upon  7i  fieri  facias  againfi  an  adminijlratory  iht  fhertff  M0.43x.pl. 
fttiAes  a  warrant  to  the  bailiff  of  a  franchife  to  execute  it,  and  after  ^°^'  ^"Imef 
the  bailiff  is  x^f>fovedi  and  anotlxr  bailiff  eleSed^  and  after  the  old  J',  cTlJ- 
hdUff  returns  in  his  own  name  to  the  ilierifF,  that  the  adminiftrator  judged  a- 
bas  not  any  goods  praterquam,  &c.  the  which  is  falfe,  and  after  the  ^fP^.^\ 
Jheriff  makes  a  return  accordingly  to  the  court,  yet  no  a£lion  upon  the  court  " 
the  cafe  lies  \  for  this  falfe  return  lies  againft  the  old  baihfF,  for  held  that  if 
the  retura  ought  to  have  been  in  the  name  of  the  new  bailiff,  J|*^  ?**"1^ 
and  fo  the  Iheriff  has  accented  of  a  return  z%of  a*  meerfiranger^  aftion  s^aind 
which  is  voidj  and  he  ougnt  to  take  conufance  of  the  fight  mi-  the  old 
nifters  of  the  law,  and  therefore  the  old  bailiff  is  not  punifiable  for  J^)/f^"J*^ 
lus  falfe  return,  but  the  Jheriff .    Trin.  39Eliz.  P.  R.  between  Vunt^J^ 

I  Palmer 


aCttontf  [Cafe.    Difccit.] 

Am)  Marsh,  adjudged  that  it  /iocs  not  lie  agsunft  tbe 


liaaUcx 


•Cm.  E.  5i«.  pi.  37.  Piimer  t.  Potter  S.  C  aiQii^ccl  te 


£  a  T(;riV  g/*  execution  comes  to  the  {heriflF,  and  he  makes  his 
:^  to  the  halliff  of  a  framhtfe^  who  fai^x  Aim,  and  ajter 
^im  to  efcape^   an  a£ii6n   lies  againft  the  bailiff*  of  the 

~     and  not  againft  the  fheriffl.    5  Edw.  4.  i,  b.  2.    Brookj 


-40J 

^  are  S.  P.  per  cur* 

ote,  that  if  execution  he  direBed'ta  a  Jheiiff^ to  arrejl  znj 
to  make  execution  vAthin  a  liberty^  and  the  Iheriff"  dire3s  Vis 

to  a  bailiff  of  the  liberty  to  make  execution  of  thc  proceis^ 

^s  ity  ana  after  is  a^JuMve^  and  not  able  to  anffl^er/or  it, 

^  the  francUfe  •Jball  an/weir  fir  ih^  and  ■  (hall  be  liable  to 

:^T  his  bailiff  J  by  all*the  juiUQ^«  /  ^^^^^^*  5^'  'HXH^ 

non.  ■       .  •    :       '    ,     '      . 

ough  by  agreement  between  a  bai^ff'of  a  franchife  and 
cy,  the  deputy  is  reflrflined'to  femk'pro^efs  bevoml  fuoh  a  fum^ 
f  ferves  procefs  of  d  greater  fum  'without  other  'warranty  add 
ics  the  money,  the  bailiff*  ffiall  be  chargeable.  Litt.  33* 
z  Car.  C.  B.  Anon. 


•  • 


pi.  1  s»-  *^*«* 

s-  o.    a«  to    pcrpc- 
both    p**«"-    f.JJ^   ^ 

Levies,  Arc      knOW 

t^V^lV  <5.44 

both    points* 

* S.   P.    andfotf 

a^iiozi  of  dilceit*     Br' 
If  a  fi^ztvte  he  ackm 
but  I  ihaJl  nee  €Mmd  ti 
1  ihaJl  avoid  it  by  plea 
A^ion  on  the  cafe 
plaintiff  iff  bit,  ^xecutioi.^ 
jo<i&v>cnt  wrmm  confeflec^ 
fytttitA  in  parUmaacnt. 
butS.  P*  ^ * 


Br.  D'lfccit, 
pi.  17-  "t«» 

Br.  Fines, 
Levies,  &c. 

pi.  5V  «^  ^*  <^- 


^.  c)     In  what.  Cafes  it  lies. 

a  man  acknowledges  a  fine  in  my  name^  or  confeffes  a  judg" 
Orient  in  an  a£t:ion  in  my  nait|e  of  my  lahd^  this  (hall  bind  me 
a.lly  \  and  in  fuch  cafe  I  may  have  a  writ  of  difceit  againft 
]-&o  acknowledges  it.     19^  Hen.  6.  44.     $0  if  a  man  ac- 
dges  a  recognizance y  flatute  merchant y  orjlaple*     19  Hen. 


^oocfaet  and  confeirei'  any  otA^  n^atter  of  lecordy  I  have  no  remedj  but  bf 
-^ifceit,  pi.  17.  cites  9  H.  6.  44.. 

zfled%td  m  my  nam*  by  a  ftranger,  I  (hall  hare  a|i  af^ion  of  difceit  againft  hun^ 
^atutii  or  recogniauice ;  but  if  it  be  acfcnoviedged  by  one  of  \iytjame  smk, 

Cary*s  Rep.  30.  cites  23  June  j  602.  44  Elia. 
^11  lie  againft  one  (orfrocurhg  on/ to  tonfefi  a  juSgmewt  by  fnaod  t9  difnve  tA» 

obtained  on  a  prior  jadgmenc,  whereas  nothing  was  due  to  him  to  whom  tba 

and  yet  he  took  out  execution,  and'  feised  all  the  goods.     Adjudged  and  af. 

arth.  3.  Trin.  3  Jac.  2.  B.  R.  S^mith  v.  Tonftali.  Comb.  51.  S«  C. 


^^ut\  if  a  man  makes  an  ^ligation  in  my  name,  he  fl]  (hall 
^^^^    a  writ  of  difceit  againft  him,  becaufe  I  may  avoid  the  deed 
^      a  of  non  eft  factum.    19  Hen.  6. 44.] 


13.  li 


^2*  "  ^man  razes  the  name  of  tie  obligor  out  of  an  obligation^ 
cfui  Inftead  thereof  puts  in  tie  name  of  J.  S.  and  after  fues  him 
upon  this  obligation,  }.  *S.  may  have*  &n  a£lion  againft  him  for 
this.    Trin.  43£liz.  B.  R.  perGawdy.] 

[4.  If  A.  be  excommunicated,  a/id'the  letters  of  excommunication  (D*«)  pL . 
are  brought  to  the  far/on  of  the  parifh  to  be  read  and  publifhed  in  the  ji^  p^i^ 

church  againjl  A*  and  the  parfon  having  malice  to  B«  puts  out  the  Cro.£. 

hame  of  A.  zndfuts  in  the  name  of  B,  and  then  pronounces  B.  eX'-  ^3^*  pi- 13* 
communicated,  B.  may  have  an  aSion  upon  the  cafe  agaiAft  the  ^^J^g^* 
parfon ;  for  this  is  not  only  an  injurious  v^x|tion,  but  alfo  fcan-  s.c.adjudg. 
dalouc  toB.    Trin.  43  Eliz.  B.  R.  Harris's  cafe  adjudged,  per  '^^f®'.^^ 
curiam.]  \ 3/p^ 

Arg.Skin.  224.  inpt.  ft« 

f  5^  If  a  man  cafts  xproieBim  for  Rimfclf  quia  moratur,  by  which  •  Br,  Dif- 
the  pa^ol  isj>ut  without  day,  whereas  h  ivas  all  the  time  within  the  ^^  |  '^^ 
realm  ^bout  his  ow^  bufihefeyaild  not'^t  flie^pUce,  a  writ  of  f  difceit  ^CafHoga 
lies  aeainft  him,  ♦.20  Hen.tf.  10.  -^  3  Edw.  i.  Liber  ParliamentOf  projeftion 

-    -^  ?^       u  T    •  \     »^  '•    *         *^^    .  Without 

rum  103,  b.]  .     ^.  •    '        \    ^      .  *      c*ufe,ia.c 

^ionable  j,  per  Fenaer  and  CI^JtK  J.*  onlyin  couit.    -Arg.  Cro.  E.  619.  Mich.  40  ft  41  Eli*.  B.  R. 

in  pi.  21. — -S.  p.  per.^ar«  Cro,  E.  794.  -Mich.  42  &  43  Eli*.  C.  B.  in  pi.  38. F.  N,  B. 

97%  (B)  Si  P»^S«  P,  aadfame  b<)ok  cited  by  Doderidge  J.  Ptlm.  183.  Mich.  18  Jac. 

[6.  &  if  a  man  cafts.a  pVote^iion  quia  profeSlurus,  and  never  goes,  s.  c.  cited 
anaftion  lies*   20  Hen.  6*  10.  18  Edw.  3.  i2.b.  Trin.  7  Hen.  5.  fiT  hTlf* 
B.  R,  Rot.  7o»  adjudged.]  37:      ^ 

[7.  But  if,  in  going  towards  the  parts  beyond    fea,  he   is 

Jeifed  with  a  malady,  fo  that  he  cannot  go  nor  ride,  and  before 

this  the  prote&ion  is  allowed,  no  adion  lies  againft  him.  1 8  Edw. 

3-  '3-3 

[8.  [But"]  if  ^  man  cafts  a  proteftion  quia  moratut^  in  York,  if  Br.  Difcele, 

he  abides  in  Tori  a  week  in  every  ynonth,  and  for  the  reft  of  the  time  ^  ^  ^^^ 

abides  in  another  place  in  the  fame  county  about  his  own  bufi-  xo.  whoe 

nefs,  it  fecms  that  difceit  lies  againft  him.     Qu«re  29  Edw.  3.  s.  p.  it 

jM     U  1  ^  admitted.  «■ 

'        'J  •-  >  '  Br.  Deciea 

'tantum,  pi.  2.  cites  S.  C.  He  S.  P.  admitted^ 

9.  If  A.  entices  B.  to  play  with  him  at  dice,  at  a  play  called  Cro.  E.  90^ 
paflage,  whereupon  B.' plays  with  him;  and  when  it  comes  to  ^oE^n^f^"* 
the  turn  of  B.  to  play,  A-  delivejs  in  true  dice  with  which  he  b.  r.  Uke 
(hould  play  j  and  when  it^  comes  to '  the  turn  of  A.  himfelf  to  po'^'  «>- 
play,  he  puts  in  and  plays  with  falfe  dice,  fcilicet,  fuch  dice  as  he  {he^i^tiff. 
knows  will  run  5  or  6  upon  every  die,  whereby  B.  lofes  lol.  an  — f.N.b/ 
aaion  upon  the  cafe  lies  for  this  difqeit  by  B.  againft  A.     Hill.  95-  P) 
8  Car.  B.  R.  between  Nortwei^l  and  Oake  adjudged,  though  fjlo^ghlu 
it  was  moved  in  arreft  that  the  declaration  was  repugnant,  be-  defouia&t 
caufe  it  was  laid  that  he  played  with  falfe  dice,  fcilicet,  that  he  <Jo«notciu 
quafdam  aleas  falfas  &  falfo  titulatas  quas  numeros  de  fcx  &  puantifft*? 
quinq;    fuper  quamlibct  alcam  quolibet  jaSu  attingere  (civiflct  ptay,  yet  if 
iialfc  &  fraudulcijtcr  projecit  &  lufus  fuit.    Yet  the  court  gave  ^  *^**«- 

^  judgment  ""'  ^^^^ 


-.  •^*»"»c»«Bt  for  Ac  plaiotiff,  I  bdog  of  couniel  (at  Am  phuO^ 
^^^^^-    8  Car.  Roc] 

'  ^,^?  ^«!?**°''''  ''  *"""  ''"  **"*  "■'<M''>t>''"»We,  beoofe  dx  taAamatt  UnatAa «aria 

'     ^    ^_^~*^^  ctftingof  the  lalfedice,  bjr  which ba  (lini  (be moiie]ri  &c.  ■  So  in  ofa 

»^   ^^i~«V  »,  the  plaincJlF  hid  judgment.    tAo,  776.  pU  1075.  Mich,  j  J»c.    Bnttr  ». 

'*  t  ■«:  o.  If  a  man  tales  my  cattle  Tith  force  and  anns,  and  chafa 

c»x-  *"^»»»  i«io  the  elofi  and  emblemenU  of  J.  S.  pfr  quod  I  am  Jiti/eS  t» 
'— ^  the  ^x^lon  of  J-  S.  I  may  have  an  auion  upon  the  cafe  for  ttua 
>  T  .  ^.c<kln(l  him,  and  fuch  *  a  declaration  13  good  in  an  a^Hoa  upon 
"  _  ^.  tKe  cafe,  for  the  -pSr  quod  is  the  ground  of  the  aAioa._  Midi. 
•  *^*  9  Car.  B.  R.  between  Tiffin  AND  WiKKEFiELD  adjudged,  this 
t—  'bcmg  moved  in  arreft  of  judgipeiit.     Intratui  Trui.  9  C^.  Rou 

^'m-    4S1-] 

Jac      Andfeitidf  iintntilMaiTioodiiindltTillieiiiopanditluiaf  A.  <iiWtffl>a& 
Lm^:«  ttgainfttbeDkui  pciTinfieldCh.B.  Ibid.^i. 

f  1 1 .  If  /  deliver  my  Jheep  to  J.  S.  who  is  a  common  Jbepherd 

■^■^^      for  the  inhabitants  of  a  village,  and  afterxeardi  ibty  firay  and  re- 

^      ^*    turn  again,  and  then  I  fell  them,  aAd  ^fter  J.  S.  malicioufly  io- 

^^  ^  tending  not  only  to  deceive  me  of  the  faid  iheep  falfcly  and  frao- 

»*= —        dulentiy,  but  alio  to  induce  afcaridal  upon  me  as  to  the  ftid  fbeep» 

^^^        and  to  damnify  mc,  ajfirms  that  thrfe  fieep  are  not  my  Jbetp^  hat 

Jirays,  and  procures  the  bailiff  of  the  maiior  to  fii/e  and  cany  away 

the  faid  Oieep  as  drays,  (they  not  being  proclaimed  and  marked  as 

^  «^    ]     ftrays,  according  to  law)  per  quod  I  am  not  only  falfely  and  frau^ 

dulentiy  deceived  and  defrauded  of  the  faid  fhcep,  and  the  profit 

that  might  have  been  taken  thereby,  but  I  am  alfo  branght  into 

great  infamy  and  trouble,  I  may  have  an  a^ion  upon  mc  cafe 

againft  J.  S.  upon  this  matter  ;  for  he  did  it  contrary  to  the  tntfi 

repofed  in  him,  and  this  puts  me  to  trouble  and  expence,  and  wa* 

done  by  him  falfely  and  malicioufly.     Mich.  22  Car.  B.  R.  be> 

tween  Newbom  andNewbon  adjudged,  it  being  morcd  in  arreft 

of  judgment  that  the  a6lion  does  not  lie.    lotratur  Tiin.  22  Cai. 

Rot,  207.] 

fvrclpe  [t2.  If  a  man  recovers  again/1  my  tenant  in  a  prsecipe  in  capite, 

^tgiriiitt    to  the  intent  to  oufi  me  of  my  court  and  feigniery,  a.writ  of  difceit 

bw^w    lies  againft  him.     17  Edw.  3.31. b.  36.0.] 

encini  Jimef''"/ rtt  king,  and  the  MiaM  TuReTI  Itto  be  rccmcnd,  mi  will  mt  fli»d  atdtwl  iitujif 
the  king  iball  bate  *ttiaii  of  difcdc.    Br.  Difceit,  pL  37.  eiui  11  H.  4.  %b. 

f  1 3 .  And  in  this  writ  I  fitJl  recover  according  to  my  dam/^e,  fci- 
licet,  for  the  deceit,  becaufc  this  is  2  prejudice  to  mc,  for  now 
he  holds  by  eftoppel  oi  the  king,  and  I  Ihall  not  have  the  ward 
of  his  heir  againft  the  lung,  unlefs  by  petition  i  htt  I  Ihall  net 
recover  damages  to  the  value  of  the  Jeigniory,  becaufc  this  is  not 
loft,  though  £erc  be  2  tenure  oy  eftoppel  of  the  king.  1 7*£dv* 
3.  3i.b.  37.] 
See  (P]  pi.  [l4<  li  my  ffoffee,  upon  cen£tim  to  re-ifife^  me,  aehuviUdgU 
n  m^atutff  andafitr  rt-infeoffs  me,  aud  after  the  conufcc  foes  ew 


aatonier  [Cafe,    Difcelt]  5»7 

CCQtton  Ag^nft  me,  I  may  have  a  writ  of  difceit  againft  the  fedflee, 
for  hi;  [I]  infeofit^d  him  to  be  re>*in£eofied  difcharged*     29  £dw. 

[15.  If  it  be  ^i^r^frf  between  you  and  me,  that  you  Jball  make  an  SoViStm 
eftate  to  me  in  certain  landsj  if  you  make  a  feoffment  thereof  to  an^  dcfenatnt 
gther^  I  fliall  have  an  adion  upon  the  cafe  for  the  deceit.     3  H«  ^'^^^ 

7«    14.]  ^  kbmrj,9m 

to  make  * 
ieafi  fir  certain  yearz  f9  the  piaintiffy  and  the  defendant  laired  y»  5.  to  make  a  teafe  ft  himfiif  m  ^B^ 
r«ff  of  tbeplaintifff  the  adion  well  Hes'^b}*  the  opinion  of  the  coart ;  and  the  fame  law  ia  oCtier  cattt 
i^pan  an  aifumpiit  and  non-lcafance.     Br.  A^iod  furk  Cafe,  pit  S8*  cites  $•  C* 


[i6*  If  a  man  having  a  term  for  years,  offers  to  feU  it  to  an-  S.  P.  «- 
other,  and  fays  that  a  Jlranger  'would  pve  him  10 L  for  this  term^  SidffS^L 
by  the  means  of  virhich  fpeech  the  other  buys  it,  where  in  truth  j.  Trio/  x$ 
be  was  never  offered  2oA  for, the  term,  though  he  be  deceived  in  Car,».B^ 
the  value,  yet  no  a^ion  upon  the  cafe  lies.     Mich.  40  &  41  £liz« 
B*  R.  adjudged.] 

1 7.  Difceit,  ■  for  felling  to  the  plaintiff  certain  goods  as  Ins  goodfi, 
whereas  in  truth  they  were  the  goods  of  a  ftranger.     But  becaufe  ^ 
it  was  not  alleged  that. the  defendant  fciens  them  to  be  the  goods  of  a 

Jlranger^  fold  them,  Periam  and  Windham  held,  that  the  adion 
did  not  lie,  but  Anderfon  e  contra.  And  afterwards  adjudged 
againft  the  plaintiff*.  Cra  £.  44.  pL  5.  Mich.  27  &  28  Eliz. 
C.  K  Dale's  cafe. 

1 8.  Libel,  &c.  for  tithes.     The  defendant  fugge/led  a  eufiom^  Mb.913.tl* 
that  the  parfon  fbeuld  have  for  his  tithes  the  tenth  land  fowed  with  1290.  S.C. 
tffly  manner  of  graifiy  to  he  reckoned  at  the  firfl  land  next  the  churchy  "'**^. 
&c     The  parfon  fbewed^  that  the  defendant  by  fratsd  fowed  every  accocdii^^ 
tenth  land  very  ill^  and  did  not  dung  and  manure  it  as  he  did  the  other 
opartSf  which  ufually  yielded  %  cocks  eachy  hut  the  10th  yielded  only  3. 

W  ray  held  this  cuftom  againft  common  reafon,  and  therefore  void; 
but  if  it  were  good,  the  parfon  might  have  an  adion  on  the  cafe 
^or  the  fraud.  Le.  99.  pi.  127.  Pafch.  3o£lizt  KR.  jStebbsv. 
Goodlack. 

19.  Cafe,  for  that  he  had  100/.  delivered  to  him  to  pay  J.  S.  and    C  S^^  1 
that  the  defetidant  falfo  ^  fraudulenter  cffirmed  to  him  that  he  was 

%  S.  a/td  thereupon  he  delivered  the  100/.  to  him^  when  in  truth 
he  Was  not  the  faid  J.  S.  Adjudged  that  the  aft  ion  would  lie 
upon  this  deceit.  Mo.  538.  pi.  705.  Vafch.  39  Eliz.  B.  R. 
Thompfon  v.  Gardner.    . 

20.  Fraud  without  damage,  or  damage  without  fratid,  gives  no 
caufe  of  aftion;  but  where  thefe  2  do  concur  and  meet  together^ 
an  a£lion  lies.  Per  Croke  J.  3  Bulft.95.  Mich.  13  Jac.  in  cafe 
of  Baily  v.  Merrill. 

21.  A.  fold  houfes  to  B.  and  affirmed  the  annual  rent  to  be  2o/«  I^*  lot* 
muhere  it  was  but  14/.     Aftion  lies   for  B.  for  this  deceit;  but  S^*^^'*    " 
otherwife  if  he  had  affirmed  that  they  were  worth  2o/.  a  year.  Sid.   s.  C. 
146.  pi.  3.  Trin.  15  Car.  2.  B.  R.  Leakins  v.  Cliflell. 

22.  Cafe,  &c.  for  that  the  defendant  had  agreed  with  the  plain-  vtt^i?.^ 
4ifft9  carry  the  defendants  timber  from^  &c«  to  the  defendants  houfe^  ejiA  s.  c. 

13  and 


'  3* 


lave   a      '^'Kfgf   y 

^""a   flu- 


aa(OnjBf  [Cafe.    Difceit.]  •        ^^ 

difionitnued  hisfuit^  and  after  one  of  the  witnejfes  dieJ,  whereupon  ^— '^-"^ 
A.  knowing  *  this,  and  that  one  witnefs  would  not  ferve  in  the  *  ^«  Jo»* 
ecclefiaftical  court,  commences  again  iis  fuit  againfl  B.  there  for  whole'coajt 
the  fame  tithes,  fuppofing  that  B.  cannot  prove  payment  there,  bad  that 
yet  no  a£lion  lies  by  B.  againft  A.  for  this  vexation  j    for  then  ^^  *^'??* 
every  man  that  brings  two  a£kions  for  the  fame  thing  fhould  be  ^d  they  aU 
puniihed  for  the  vexation.    Trin.  43  Eliz.  B.  R.  between  Bray  agreed 
andPartrige,  adjudged.]  •  *^''*J!** 

bot  adjornatur.-— 'Noy  23.  S.  C.  but  S.  P.  does  not  appear— -^Noy  37.  S.  C.  8c  S.  P.  and  per 
cur.  the  aftion  do^  not  lie. 

[3»  If  JB.  comes  to  anfwer  a  writ  which  R.  hath  depending  Br.  Aaion 
againft  him  in  bank,  and  A.  caufes  him  to  he  arrejied  in  London,  and  T  \^^^ 

bejues  a  cof^pus  cum  caufoj  by  which  he  was  removed  and  difcharged,  s.  c.-^ 

and  the  day  after  he  goes  into  London  for  his  evidences,  and  A.  ^'^**  Aaion 
knowing  the  faid  writ  to  be  depending  againft  him  at  the  fuit  of  p" '*  ^f^|^ 
R.  arreft^  him  de  novo,  he  may  have  an  adion  upon  the  cafe  s.  c._^ 
againft  him  for  this  vexation.     7  Hen.  6.  45.  admitted.]  s.  c.  cited   . 

Aig.  Show. 
154.  If  a  clerk  informs  the  juAices  that  adlion  is  pending  here  againft  J.  S.  who  is  arrefted  in 

I^ndoUy  and  the  juftices  credit  it,  and  grant  writ  of  privilege,  a^ion  upon  the  cafe  does  not  lie, 
though  it  was  ^falfc  information  \  for  the  jufticts  may  know  It  by  tbc  reccrdy  and  fo  the  default  in  the 
joftices;  contra  here  of  the  fervant;  per  Fairfax.  Br.  Adtion  fur  le  Cafe,  pi.  loo.  cites  21  B.  4. 
2i.<— >— >f(M/  after  the  defendant  faid  that  it  doet  mt  afftar  in  the  bill  that  the  defendant  was  officer  of 
the  bank  at  the  time  (.f  the  writ  obtained.  And  it  was  neld  that  th^  dfendant  fhatl  not  allege  difcontl^ 
nuance  of  the  plaint  in  London  bef9re  the  faperfedeai  coma  j  for  he  it  a  ibanger  to  the  record.     Ibid. 

[4.  If  A.  recovers  debt  or  damages  againfl  B.  and  after  B.  pays  Gro.  j.  505. 
thefum  recovered  to  A.  before  any  execution  fued  out,  and  thereupon  ^^'  '7'  ^^^ 
A»  releafes  to  B,  all  anions,  executions,  &c.  and  after  within  the  Culldieyy 
ytZTfues  out  a  capias  againfb  B.  and  takes  him  in  execution,  B.  (hall  S.C.4pS.P« 
not  have  any  aftion  upon  the  cafe  againft  A.  for  this  vexation  in  ][^!J?!?* 
fuing  out  of  execution  after  a  releafe;   but  he  is  put  to  his  ^^^ 

tiudita  querela,  which  is  the  remedy  which  the  law  has  provided 
for  it.  Mich.  16  Jac.  B.  R.  between  Bemish  and  Gilderslt, 
adjudged  per  curiam.] 

[5.  &  in  this  cafe,  if  after  the  faid  releafe,  and  after  the  year,  t  C590  ] 
he   fues  execution  by  a  capias,   and  takes  him  in  execution,  ndil^en- 
whtch  is  t  erroneous,  being  after  the  year,  yet  no  a£lion  upon  nus  ▼. 
the  cafe  lies  for  this  vexation ;   but  he  is  put  to  his  writ  of  error  ?"ii^^*'^» 
to  help  himfelf.    Mich.  16  Jac.  B.  R.  between  Bemishe  and  s!  p.*  does 

HiLDERSLEY,  adjudged.]  not  appear, 

[6.  \{  A*fues  an  aftion  againft  B.  in  which  J.  S.  and  J.  D.  Cro.£.628. 
ewe  mainpernors  for  B.  and  after  A,  recovers  againft  B,  and  fues  a  P'-.»a.s.c. 
cap.  adfatisfaciendum  againft  kim,  which  Was  returned  nihil ;    and  the"plabtfff 
after  A*  knowing  that  W.  was  not  a  mainpernor  for  the  faid  B.  by  1  jud^ 
but  that  J.  S.  and  J.  D.  were  mainpernors,  he  in  difceit  of  the  C*|>fcotibua 
COMXt  procured  tHvo  fcire  facias* s  to  be  awarded  againfl  W.  as  main*     "*'' 
pernor  of  B.  whereupon  1  nihils  are  returned,  and  thereupon  a 
cap.  ad  fatisfaciend*,  by  which  the  faid  W.  is  taken  in  execution, 
he  Ihall  have  an  aftion  upon  the  cafe  againft  A.  though  it  was 
the  ad  of  the  court  to  grant  fuch  judicial  procefs ;  for  they  were 
procured  in  difceit  of  the  court,  and  to  the  damage  of  the  party,  % 

Vol.  I.  .  Xgc  and 


^Q  aftiOWf  [Cafe.    Difceit.] 

^^'       "  "*  a£lion  lies  for  the  tortious  vexation.     Mkiu  40  &  4! 

.  between  Baron  and  Sleigh.] 

^  ^  A.  brings  an  adbn  againft  B.  in  London,  where  C« 

^;ro.^*7/^  ^fg^  -ZI^—       ^^CMie  mainpernors  for  B%  and  after  C.  i/i  /Af  noni^  5^  J?. 

.P^'  ^^*  Ha''  fai/^    ^^^'^        deceptive  procures  an  habeas  corpus  out  of  the  exchequer   to 

fc^^g^  C.    'v^x^^^'^^^^        the  fuit  thither,  and  after  A/w  E.  and  F,  whom  he  knew 

'^-^^fficient  to  become  mainpernors  for  the  faid  B.  and  then  a 
V»  is  granted,  and  after  jf^  recovers  there  againft  B.  and 
beyond  fea,  fo  that  he  cannot  have  execution  againft  him» 
'cafon  of  the  faid  fraud  of  C.  the  firft  msunpemors  are 
sd,  fo  that  A.  cannot  have  execution  againft  them ;  A. 
e  an  a£Hon  tipon  the  cafe  againft  C  for  this  difceit. 
£liz.  B.  R.  between  Skalehorne  and  Harrison.^ 


^^•j.svt:.  co^s^ 


r-^S  ^         JSo  in  the  faid  cafe,  though  C.  did  not  procure  the  habeas 
^^-^^»  :*^     iut  another^  but  C.  falfo  tf  deceptive  isiformedtbe  clerks  of 


\.  '^''^^^J*    YvC^^^^^^^*^^  ^^  ^^  exchequer  /A^i/  the  fecond  hail  nvas  ftsfficient^  where 
^'^iSvV^-  ^'  \  ^-^7^  -;:%     not,  and  fo  the  firft  bail  was  difchargcd,  and  the  plaintiff 
'^^^^^^^^^  \.(t-im  '^  ^cled  of  his  debt,  an  aQion  upon  the  cafe  lieis.     Pafdu 
'  ^^atViatthc        "^^Xm-X.  B.  R.  between  Harrison  and  Scallerd.  adjudged.! 


v^^y^^  ^^**  .     A«r„v«L^r^s  It  WM  idjudged  for  the  plaintiff. Cro.  J.  602.  Mich.  18  Tac  B.  R. 

^        \.  Ur  S.  q7^  «3^<*  *>y  DodcTKigc  J.  and  he  faid  he  knew  it,  and  that  the  better  oplnfoo  vas  that 

\?  was  not  m'aincaVn.  a»*-**-^f  hut  thac  by  this  means  the  action  was  compounded,  and  no  judgment  fhen. 

^^Palol.  14.1.  £>o<^^*'^^8^  J*  ^"^  ^'^  ^*'  ^  counfel  with  the  deftutdant  in  that  cafe,  and  that  the 

opinion  of  the  co^^v^    ^««rat  once  with  him;    but  afterwards  Fenner  and  others  doubted. Palm.  176. 

S.  C.  cited    and    cVm  ^^  i^  was  affirmed  by  counfel  at  the  bar,  thac  the  opinion  was  that  the  a^on  lay  | 

bat  Doderidee  T  .    £~^^  ^    ^  argued  the  cafe,  and  that  it  was  not  adjudged,  but  the  plaintiff  had  good 

rnmpolitiuH  "  '^  Roll.  Rep.  195.  Doderidge  J.  cites  Shalrowe*s  cafe,  S.  C.  and  Cm  that  upoa 

the  removal* of  t**^^    ^d^ufe,  one  who  was  offend  to  be  bail  took  his  oath  that  he  was  rated  at  fb  much, 

sod  fo  bein£  acc^E^*^^^  '*  ^^'''  ^^  ^^^  brought  aftion  againft  him,  and  refolved  that  it  would  not  fie. 

-     —IL'J.  fo7       s  ^  ^  *  Doderidge  J.  cites  Skalron  and  Harrifon*s  cafe,  that  the  infbrmadon  of  the  fof- 

iiciencf  oV  the  W^aSR    t>^>)S  hy  the  attorney  the  aAion  was  brought  againft  him  j    that  the  court  at  firft 

^vere  of  on'  ion   ^<^^    ^^^  defendant,  and  after  diflfered  ;   and  becaufe  Doderidge  thought  hia  client  ooghf 

to  p^^  the  "   ncir      «japon  the  principal  a^on,  he  perfuaded  him  to  compound,  which  he  did,  fo  that  tb» 

cafe  nL-S   ^^^/^^:M.    ^  ^tt"  refolution. 
••**c  never  receive*-* 


^.  If  jf.  hath  a  judgment  and  execution  \yi  fieri  facicts  icK  % 
t  agmnfl  ♦  &  and  the  Aeriffw^ion  the  faid  writ  of  fieri  fadat 
-  -  ^^-^  ^^^ns  to  the  court,  that  he  had  taken  goods  to  the  value,  but  that 
pl^***  *s^r  t^^T^  remained  in  his  hands  for  default  of  buyers,  whereupon  he 
*<ijori^'tiw.  *  fc^i^^^  ^^^  ^^3»  fraudulently  and  to  tlie  intent  to  charge  B.  again, 
-— Hob.a66.  /^^^^  ^^  another  fieri  facias  to  the  fame  (heriff;  whereupon  the 
-V^^*'  ?'5''  '^yr^.^-^'^IF ^^^^^  o^f^^f  Roods  of  B.  and  therewith  fatisfies  A.  lus  dcbt- 
the  plaintiff.  *^^  ^  may  have  an  adtion  upon  the  cafe,  becaufe  this  is  a  vexatxm 
But  Mobart  ^^m^  damage  done  f  by  difceit  againft  his  own  knowledge,  on 
^Hv^in*^  ^^^jg.T"pofe  to  vex  B.  though  he  executes  his  malice  in  an  illegal 
the  opinion  ^^ -^<:>ceeding.  Trin.  17  Jac.  B.  between  Waterer  and  Freb- 
of  the  court   5^^>^^   adjudged  per  curiam.    Hobart's  Reports  278.   the' fame 

held,    that  if    r^-^"^^-,       ^      ^         ^  r-  / 

the  defejid.       ^^  -^LM-^^l 

but  no  judgrmer^  "^"^ 
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10*  AAion  upon  the  cafe  was  brought  agalnjl  5.  ojicer  g/*ltwajai- 
B.  R.  that  where  the  plaintiff  affirmed  a  plaint  of  debt  againfi  B.  in  ^^^J^-^^^ 
London  J  the  faid  S.  purchafed  furperfedeas  of  privilege  for  B.  fup^  ment,  that 
pofing  that  he  was  hisfervant  in  thejaid  courts  where  he  was  not  his  ^^  aftion 
fervant,  by  which  the  plaint  was  difcontinuedy  to  the  damage^  izc.  f^thcAi-** 
and  the  defendant  pleaded  to  iiTue^  &c.  and  fo  it  was  admitted  perf:deas 
tkarly  that  the  oBioii  well  lies*,     Br.  A£tion  fur  le  Cafe,  pi.  lOo.  «'^*  ^^ 

citcsarE.4.«.  ^^:^ 

catur  J   for  it  was  granted  byfalfe  informatkn  of- tbt party  \   and  the  Juflkes  cannot  know  the  ferTanti 
of  the  oificen  but  by  information.     Ibid. 

11.  BecaUfe  the  defendant  procured*  J,  S.  to  bring  formedon  Br.  Difceit^ 
pgainfi  the  plaintiff  bj  colluftoHy  by  which  he  was  travelled  by  the  g*^*.^ 
fuit,  and  in  bringing  a  writ  of  warranty  of  charters  in  defence  s!  c.  cited 
of  it,  to  the  damage  of  ^oL  and  becaufe  the  defendant  could  not  *>y  Hobart 
deny  the  collufion,  dhe  plaintiff  rf^vw'^rf  20/.  damages  ;  qtiod  nota^  afiy.^iiTulV 

for  vexation  and  collufton  only.     Br.  Adion  fur  le  Cafe,  pi.    17.  352. 
cites  43  £^  3.  2o* 

1 2.  In  aflife,  if  a  flranget  of  his  own  head  puts  in  pledges ^  per 
Cockin  he  ihall  be  puniihed  for  the  difceit.  Br.  Pledges,  pL  23. 
cites  8  H.  4.  74 

13.  In  trefpafs  they  were  at  iffue^  and  when  the  inquejl  was 
ready  to  pafs^  the  defendant  cefi  fuperfedeas  of  the  chancery^  becaufe 
be  was  fervant  of  J.  S.  one  ^  the,  clerks  of  the  chancery.  And  it 
was  allowed,  notwithftanding  it  was  when  the  inqueft  was  to 
be  taken,  and  after  plea  pleaded.  And  it  was  faid,  that  if  he 
be  not  fervant f  the  party  may  have  thereof  aSlion  upon,  the  deceit^ 
which  is  adlion  upon  the  cafe,  as  it  feems.  Br.  Privilege,  pi.  54, 
cites  1 1  H.  6*  8. 

14.  Debt  againf  two  as  executors^  where  the  one  is  not  executor  Thcorecu*- 
mr  ever  adnuniftredf  &c.  and  he  after  confeffedy  &c.  and  the  otljer  ^^ftdf^'fir? 
made  default^  the  plaintiff  recovered^  the  other  has  no  retnedy  but  Executors,  * 
adion  of  difceit,  and  this  it  feems  upon  the  cafe,  for  he  (hall  pi«  9-  citea 
not  have  trefpafs,  for  he  is  party  to  the  judgment ;    per  Littleton,  p*  ^^  g^ 
Quod  non  negatur.     Br.  A&ion  fur  ie  Cafe,  pL  66.  cites  9  £.  98..«-^Br. 

4«  I^.  .  Executora, 

^  pi.  89.  cites 

S.  C.  and  the  fame  reafon  why  he  cannot  have  trefpaft.—- <— He  ihall  recover  ai  much  in  damages* 
F.  N.  B.  98.  (H)  and  in  the  new  notes  theie  (d)  clus  S.  C.  and  2.1  £.  4.  24.  48  £.  \,  25.  xi  H« 
4*  84.  20  £.  4.  9.  5 1 . 

15.  An  attorney  appeared  for  a  man  without  authority y  and  hi 
imparls  where  the  defendant  is  mrfnamedy  by  which  he  lofes  the  ad^ 
vantage  of  this  plea ^  or  other  advantage,  the  party  has  no  remedy 
but  a^ion  upon  the  cafe  againft  the  attorney,  notwithftanding 
that  no  warrant  of  attorney  be  entered  ;  for  they  will  compel  him 
to  ftiew  forth  warrant;  quod  nota.  Br.  Afiion  fur  le  Cafe, 
pi.  65.  cites  15  H.  7.  14. 

16.  8  jB/iz.  3.  cap,  2./  4.  If  any  man  Jhall  malicioujly  (for  Inaaionon 
vexation  and  trouble)  caufe  or  procure  any  perfcn  to  be  atrefied  or  at'-  ^'^^^^ 
tachedy  to  anfwer  in  the  courts  of  l^c.  or  in  any  of  the  faid  courts^  decUnd  thii 

Xx2  at  ' 
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^^^Ji  of  any  ptrfitiy  lahcrtas  there  is  noiu  fuch,  or  •tohhotii  tie 
^^9~  agreemrnt  of  l/x  party  at  luhcfc  full  fuch  arrefi  or  attach- 
!.»—  Jirociired,  the  parly  Ji  caujing  or  pncnring  the  fame,  attd 
^-£^itviR  by  indl£lment,  prcfeiitintnt,  the  *  teftitfionj  of  two  or 
_^  ^^Jiejfes,  or  other  due  proof,  fiaU  fuWer  fix  months  ir^prifon- 
^  rr^hotit  bail,  andfhall  mt  be  enlarged  until  he  hathfati^ed  the 
w-  ^-S^i'ed  his  treble  damnges  ;  and  befidei,  Jhail  forfeit  unto  the 
^.^^  vihofe  name  the  aBion  is  brought  (if  he  he  knotnn)  lo/. 
.— ^-r^tnurrfrf,  as  alfo  the  faii  treble  damagfs,  by  action  of  debt, 
—  plaint  in  any  court  againfl  the  parly  fo  eWendkng,  his  exe- 
^^^T-^v  admini/lrators,  in  ivhid  no  ejfoign,  i^c.jpidl  be  allowed. 

L  -dli'S  out  of  the  ftitatc,  but  ihe  other  junicet  e  contri  i  f«  one  of  the  (artic* 
r  K  -v  c  fulficicnr  luthixiijr  to  iirelt  him  {  md  rt  cinnoi  be  lild  to  be  nulitionllT 
^-      tsei  ng  mirii.-citcd,  it  wis  for  thit  uufe  piincipilly  adjudged,  quo4  queien)  nil 

rz.  36-  pi-  '■  Trin.   ;3  Eliz.  B.  R.  Vinder  PJuokcn  v.  Criffilh. 
t  »a.«Mtelhefr»/yio//4(iniir/4iiw*ffiiii,  uid  ooC  in  tnj  other  court.     Ci».  J. 
^     Jic.  B.  R.  Aldred  V.  Macihew. 
C%  aEute  WIS  brought  in  C.  B.  but  thit  w»  held  pn  tot.  cur.  not  to  be  mricbin  ibc 
.K-«=    judgment  wji  given  for  the  derenduit.     Lutw.  166.  169.  Palch.  %  Jk.  1.  ' 

-(>  Eofccution  millcioui.  It  wii  iigued  whether  the  aSion  liy,  bat  adjoiraor. 
^  ^o.  B.  R.  ChiDibrrliin  »   Ptefcot. S.  C.  cited  Rajm.  ij;.  \>^1-A(- 

..^^nldfot  ihepliiniid'm  the  ii'i  caufe]  »  reJiilvcJ  ihit  the  aflioD  lies  for  fuch 

;         i  f  the  aftion  diouJd  not  lie S.  C.  cited  b>  Holt  Cb   J.  in  deliitriog  the 

[-«;,  Pifch.  to  W.  3.  s  Mod.  409.  And  hyt  it  is  true  thjt  the  judjmint  wii 
^;  MVjs  not  becauTc  the  iftion  would  not  lie,  but  becaufe  he  viu  not  indificd  oT  laj 
[t  .^tui,  u  appealed  upon  the  ii&,  ai  fet  fbtih  in  (he  indidment.  So  that  if  fae 
l-kc  could  hav^e  incurred  nodama^;  furthe  court  would  have  arrrflnijodgDieor. 
■^  Molt  Ch.  J.  at  from  a  MS.  report  of  Bridgman  Ch.  J.  which  fiys,  rhe  rea&m 
^  ^  heciufe  [he  imiiflmeni  wji  for  ao  ofTeiice  at  all ;  for,  in  fafl,  Piefcon  amfhd 
,  I  s  own  njmc  and  the  nime  of  J.  S.  for  a  debt  due  to  them  joiailj',  wbicli  was  liw- 
,T3.fent  of  J.  S.  and  if  J.  $■  did  not  appear,  if  it  were  in  a  perfonal  afiion,  he  might 
,  n    a  real  aftion  he  might  be  fummoned  and  fe«ered  ;    and  therefore  it  wat  held  to  be 

.     B.3jrm.  Rrp.  )go.    Mich.    10  W.   3. — S.  C.    cited   tbui,  via     A.  wai    is. 

C^.  and  B>  without  the  knowledge  ofC.  takes  out  piocefs  ji  i^b  thdr  a»mtt  igainfi 
1^9  prffecutcd  B.  upon  the  llatuti  for  To  doing,  hut  B.  wat  aciiuitied )  and  then  ha 
,^n  on  the  cale  againft  C.  for  this  inilitioiis  profecution.  But  tJjiidgn)  that  it  woaU 
'.  he  TTii^lit  hale  demutced  to  the  adion  on  the  H^tute ;  for  the  cili:  was  net  within  the 
,  'it  ■mti  Ki  tm*  fvik  that  he  wat  put  10  chai^a  by  the  trial.     Caith.  41 7.  in  cafe  vt 

g^.— S.  C.    cited  by  Parker  Cb.    J.    in  delivering  the   npinicn   of  ihc  t-amu 

Hill-  "  Aon.  takes  notice  that  the  Ld.  Ch.  J.  Holt,  in  his  eitcrlent  argumm:  upoa 
vil  V-  R<^b;rt),  where  he  gives  the  lefoluiion  of  the  court,  Iccaii  uowiUing  to  deoj  thii 
[,  though  he  might. 

1 7.  If  A.  is  indlBed  of  felotiy,  and  J.  S,  giver  evidence  agmnft 
him,  whcrtus  A.  (lid  no  felony,  nor  vias  any  felony  tommitted, 
adion  on  the  cafe  will  lie  againft  J.  S,  2  Roll.  Rep.  199.  cited 
by  Noy  as  adjudged  30  &  31  Eliz.  B.  R,  German  7.  Mafon. 

19.  Cafe,  for  di;it  tlie  defendant  being  produced  a  vsitneft  on 
tlie  part  of  j.  D.  fvorefalfly  that  the  thbg  in  difputc  [t  ajevfet] 
was  not  -worth  above  180I,  tuhereas  in  truth  it  was  worth  500/. 
by  re^fon  whereof  the  Jury  gave  but  lool.  damages,  and  found 
?.i;ainft  the  defendant.  It  was  moved  in  arrcft  of  judgiDcnt,  that 
the  aflion  did  not  lie ;  for  the  law  iniends  the  oath  of  every 
man  to  be  true,  and  there  was  not  any  punilhment  for.  any  falfc 
oath  of  any  wimefs  by  the  commou  law;   and  if  this  aflion 

dould 
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(hould  be  allowed,  he  might  be  punifhed  twice,  viz.  by  the  fta-  »n^  «r««i 
tutc,  andbyaf^ion,  and  no  precedent  to  be  found  for  it  5    and  j^ueCh"!! 
therefore  not  maintainable.     And  3  juftices  were  of  the  fame  Doderidgi 
opinion,  and  that  if  this  might  be  fuffered  every  witnefs  might  "^  Cham- 
be  drawn  in  queftion.     Wherefore  judgment  was  given  for  the  g^  elicited 
defendant,    againft   the   opinion   of  Anderfon.      Cro.  E.    520.  byMounta- 
pi.  48.  Mich.  38  &  39  Eliz.  C.  B.  Damport  v.  Symfon.  *"«  ^.V' 

2  In  Oil*  X^  Cp.  ■ 

198.  and  Ibid.  Arg.  195. S.  C  cited  Palm.  144.  Arg.  Hut  Noy  fajd  that  the  reafon  of  that  jndgment 

was  becauie  a  jewel  is  oijio  certain  value,  but  only  as  *  perfons  efti'cm  it ;  fo  that  it  w^s  not  a  falfe  oath 
when  he  valued  it  at  1 00 1.  that  being  according  to  his  edimation*  Mountagoe  Ch.  J.  accorded  to 
tliia  reaTon. 

19.  Cafe,  for  that  B.  brought  delt  upon  a  bill  of  40/.  It.ap^ 
feared  to  the  court  that  all  tvas  fatisfied  but  a  8/.  and  thereupon 
ordered^  that  if  the  plaintiff  would  not  accept  of  the  28/.  with  da-^ 
tnageSf  then  the  now  plaintiff fhould  imparl  till  OB.  Mich,  and  the 
defendant  knowing  this,  procured  a  nil  dicit  to  be  entered.  The  de- 
fendant demurred^  for  that  he  did  not  Jhew  a  tender  of  the  28/. 
without  which  he  was  not  to  have  the  benefit  of  the  order; 
heftdes^  that  this  aAion  lies  not  in  refped  of  the  matter,  the 
entering  the  nil  dicit  being  the  aB  of  the  court.  But  all  the  court 
held  e  contra.  But  the  not  alleging  any  .tender  is  ill ;  for  with- 
out that  there  is  no  breach  of  the  order  in  the  now  defendant, 
and  then  his  procuring  the  nihil  dicit  was  lawful,  Cro.  E.  793, 
pL  38.  Mich.  42  &  43  Eliz.  C.  B.  Perrcn  v.  Budd. 

20.  Upon  a  jury  returned,  a  franger^  who  was  not  ortfc  of 
the  jury,  caufed  himfelfto  be  /worn  in  the  name  of  one  who  was  of 
the  jury.  All  the  court  agreed  that  he  might  be  indi£ted  for 
that  mifdemeanor.  And  by  Reeve  and  Fofter  juftices,  the  'par^ 
ties  may  hate  an  aftion  upon  the  cafe  againft  him.  Mar.  81. 
pi.  J  32.  Pafch.  Term.  16  Car.  Anon. 

21.  Cafe  for  making  a  falfe  affidavit  in  chancery y   by  reafon  S.C.  moved 
whereof  he  was  damnified  to  fuch  a  fum.     It  was  moved  in  *»**">  ■"** 
arreft  of  judgment,  that  the  aftion  would  not  lie,  but  that  the  thcwurt^ 
plaintiff  ought  to  take  his  remedy  by  indictment  j    for  where  a  but  not  re- 
man is  compelled  to  giye  evidence,  if  it  is  falfe  he  fhall  not  be  c^^**l'T^ 
puniihed  by  an  adion  on  the  cafe.   But  judgment  for  the  plaintiff  pi'^a/.  Eyrw 
nifi  caufa,  per  3  J.  but  Haughton  e  contra.     2  Roll.  Rep.  195.  ▼.  Sedge- 
Mich.  18  Jac.  B.  R.  Ayre  v.  Sedgwick,  Id-td  cdfor 

the  defendant  by  3  juflices,  but  Haughton  e  contra.  Palm.  14^.  S.  C.  and  there  Haughton 

held  that  the  adion  does  not  lie.  And  judgment  was  given  by  all  the  fouf  juftices  aigainft  the 
piainti^. 

If  one  make  ifjlfe  affidavit ,  hy  which  the  party  it  arrefted  by  fr^ceft  of  eotitemptj  he  may  have  ao 
adlion  on  the  cafct  and  recover  damages.  12  Rep.  128.  fays  it  was  agreed.  •  ■  3  Mod.  io3. 
Pafch.  X  Jac.  2.  B.  R.  Dawling  v.  Venman,  cafa  was  brought  for  making  a  fcandabua  affidavit  in 
chancery,  viz.  Mr.  D,  is  a  rogue  and  a  knave f  and  I  tuV!  make  it  out  before  my  lord  cbancelUr^  and 
J  tvi/l  have  him  in  the  pillory.  It  was  moved  in  arrefl,  that  the  tmth  of  an  oath  (hall  not  be  liable  to 
a  trial  in  an  adion  on  the  cafci  becaufe  the  law  intends  every  oath  to  be  true ;  and  that  before  the 
3  &  11  H.  7.  no  puninimenc  was  at  common  law  for  a  falfe  oath  made  by  anv  witnefs ;  and  therefore 
no  adion  will  lie  for  a  fcandalous  affidavit.  Adjornatur. — —-—Adjudged  tnat  no  adion  will  lie. 
ft  Show.  446.  pi.  409.  Dawling  v.  Wenman,  S.  C. 

Cafe,  8cc,  for  that  he  being  an  officer  in  the  cuftoms,  made  a  falfe  affidavit  of  him  in  cbaiueryp 
eGticemlng  fome  mi/behaviour  in  bis  ifficey  and  afterwards  petitioned  the  commiffioners  of  the  caftoms 
againft  him ;  and  thereupon  caufed  him  to  be  turned  out.  It  was  moveH  in  arreft  of  judgment,  that  an 
a^ion  would  not  lie  for  making  a  falfe  oath,  nor  for  the  petition,  becaufe  it  was  done  in  a  courfe  of 
j^fticc*    3ut  percuriaa),  the  a^on  is  not  founded  or.  the  oatli)  nor  on  the  petitioDy  .vriiich  are  onl/ 
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And  the  jvT  hm  foani  Att 


■^»*-        22.  Cafe,  &c.  for  that  the  defendant  having  no  eauje  nfoBion 
^  ■*'       fi>r  more  than  40/.  did  falfelj  and  mtdkioujlj  bring  an  a£lim,  and 

caufid  thefieriffto  arrefi  the  plaint'^  fir  500/.  and  to   hold  lam  to 

»y  /uch  bail  as  he  could  not  find,  and  Jo  laid  in  prifonfuch  a  iinu.  The 
^^^  '  defendant  pltadtd  that  he  had  caufe  of  aflien  to  the  value  ^20ol, 
.■  skS  and  traverpd  that  he  informed  the  Jher^  that  he  bad  caufe  ^a9ioH 
--?**  _/or  500/,  After  verdidi  it  was  niovcd,  that  it  appears  by  die 
_^  pleadings  on  both  fides,  that  the  defendant  had  a  good  came  of 
_  pi.  aflion,  and  that  it  is  not  a  crime  to  inlargc  the  fum,  becaafe  he 
*  '•  might  not  iww  certainly  ivhat  is  due.  But  per  Cur.  the  plaintiff 
^-^^sm-  having  declared  that  it  was  done  falfely  and  malicioufly,  and  it 
-^l  J  it  being  fo  found  by  the  jury^  and  that  he  tvai  thereby  forced  to  lie  in 
t^*'*'  prifon,  it  was  *  adjudged  for  the  plaintiff.  iJcv.  275.  Mich. 
fJ^X  31  Car.  2.  B.  R.  Dowfe  v.  Swaine. 


,  iC  he  hid  no  uufe,  but  ihit  he  hid  no  ciuft,  or  It  leaft  antra 

'-  and  tint  il  wii  noc'fa  much  if  it  wanted  1  k     But  it  being  found  to  be  ituliciouHj  done, 

fL  nt  w«  ruled   for  the  pliintilf.     U>.  17;.  Mich.  Ii  Cu.  a.  B.  S.-  Stnbtet  1.  Johiu  and 

^  .  -  I  ..      1  Keb.  ;47.  pi.  19.  Suiting  f.  Anthony  and  Sttini^e,  S.  C.  adjvniciu Ibid. 

^,t  .  4').  S.  C.  but  OaUs  1[  f-irfiinf  cm  e  htiiiat  ■mabv.t  Jsft,  riturfMe  Jmb  a  ra*rm  fwaulrw- 

_y,i,  net  fajiitg^vtet  jttr,  and  [hit  pojlea  fupericidi  the  dcrendani  wu  unAed  xo  OH.  ud 

CO  fprcukl  bail,  where  the  pliinillf  had  none,  or  vtry  rmill  ciuTe  of  lAlac.     It  wu  moved  ia 

^tf'l'-iimtnt,  ihiL  thii  irreft  wat  told,  and  cuuiot  be  ini'niied  on  ihe  HiH  miti    but  it  beinic 
^reitl  et,  judgment  wdi  gi*(n  for  ihe  pliinlifF.     And  by  Twlit:i  and  I 
..^er'ii  la  iuntimi  /ic,  ti,  i,f,mJaKt  Jh'.uld  najiad  tth',  ii  ■vijuffltun 
^  ant  bt  avirriJ  ntiairtfl:4,  ^J  fti  it  liargc  by  viilue  theieof. 
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dS^-  23.  Cafe,  &c.  for  malicioufly  impleMiiug  f  [fine  aliqua  oufa] 

'^^^t  ihe  ^""^  ci'ufing  him  fo  be  excotnmunicatt'd  in  the  fpiritual  court,  and  that  he 
\is  (with,  was  /<iir«  upon  ixcem.  cap.  and  itnprifintd  until  lie  tuas  abfolved.  It  was 
t  caufe)  moved  in  itrrelt  ofjudj^mcnt,  that  this  afUo:i  would  not  iiefoifuing 
'flood""  •"  ^  fpiritual  coi.rt,  though  witlwut  caul'.; ;  but  adjudged  that  it 
ithautany  would,  for  though  in  aflton  between  party  and  party  there,  ta 
bei.otiegii  ^hich  defendant  fliall  have  his  coHs,  no  a£tion  will  lie  if  the 
Mbft  him.  court  has  jurifdiclion,  yet  where  there  is  a  citation  ex  offitte,  and 

J  sii.  it  is  piofecuted  malicioully  %  without  caufe,  the  party  Ihall  hayc 
'*r  n'/'  ^'*  aftion,  becaufe,  if  acquitted  in  fuch  fuit,  be  can  have  no 
tt0b.1i-  cofts.  Vent.  8d.  Trin.  23  Car.  a.  B.  R.  Hockibg  y.  Mat- 
'.%ti  Ana       theWS. 

iDd  airolhuit  wai  done  without  giving  (he  plaintiff  any  notice.    Adjudged  fiir  the  pUnriS'. Lew. 

191.  Holltini  ..  M«thews,  S.  C.  it  wu  rr.o.cJ  Jn  arrel)  of  judgment,  becaufc  it  doa  bli  appear  for 
ifhit  cauft  the  fi.it  wia  j    bui  it  ii  f .^J,  ind  roi.nd  10  be  filfcly  Ic  fine  aliqua  caufa  ;   and  the  »aian 

iei,  and  judgment  for  the  pU'inUS'. -t  kcb.  616.  pi.  59.  S.  C.  adjumatur. Ibid.  66]. 

H.  «i.  S.  C.  andlhecoucl  held  that  caTe  liei  an  j  Fallc  profecuIiDn  ex  cflicia  ckirlj,  ai  on  adullerj, 
lOd  fuch  caufea,  whith-atc  piutcuted  by  prunuHen ;  and  the  defendant  Oiould  have  peaded  thit  tlm 
Kti  a  iuft  caufe,  or  that  the  (uii  wu  iolir  pa-Lci,  and  not  ei  officio.  And  juagmeol  for  the 
liintiT- 

25.  Cnfc  will  lie  for  a  njallciout  arrefi  where  there  it  no  prebaiU 
taufe  efoBitini   p er  FembenoD  iierj.  Arg.  but  that  the  principal 

cafe 
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caft  was  much  ftronger,  which  was  an  adion  on  the  cafe^  for 
caufing  him  to  be  in^&ed  falfo  &  malitiofe  for  taking  away  loo 
bricks,  and  fo  put  to  great  charges,  and  that  the  jury  acquitted 
him,  and  faid  that  this  was  in  nature  of  a  confpiracy ;  and  the 
court  agreed  that  the  a£tion  would  lie  after  an  acquittal  upon  a 
greater  or  Icflcr  trefpafs.  2  Mod.  51.  Trin.  27  Car.  2*  C»  B. 
Norris  v.  Palmer. 

26.  Cafe,  for  that  the  defendant  ex  malitiafua^  l^c.  Jlne  aliqua 
rationabili  caufoy  procured  him  to  be  arrejiedy  and  imprifoned  until  h^ 
gave  a  warrant  of  attorney  to  confefs  a  judgment  for  20  L  Upon  a 
demurrer  it  was  obje£ted  that  an  adtion  would  not  lie  againft 
the  defendant  for  profecuting  the  king's  writ  in  a  proper  court,  , 
becaufe  it  would  deter  the  fubjefts  from  fuch  profecutions,  and 

a  man  may  be  miftaken  in  his  aftion  ;  and  it  is  not  /aid  that  he^ 
fciens  that  he  had  no  caufe  of  aBion^  fued.  Charleton  held  ftrongly 
that  the  acbion  did  not  lie,  becaufe  the  law  had  provided  another 
remedy,  viz.  cofts.  Jones  Ch.  J.  and  Street  held  that  the  a£lion 
lies,  for  the  caufelefs  and  malicious  vexation  premeditated  and 
confeifed  by  the  demurrer.  Levins  doubted,  becaufe  it  was 
not  exprefsly  laid  fciens,  that  he  had  no  caufe  of  aftion  *,  but 
inclined  that  the  adion  lies,  becaufe  the  defendant  compelled 
•  the  plaintiff  to  give  him  judgment  for  2cl.  whereby  he  is  de- 
prived of  cofts.  Sed  adjornatur.  3  Lev.  210.  Hill.  36  &  37 
Car.  '2.  C.  B.  Webfter  v.  Haigh. 

27.  Cafe,  for  profecuting  him  in  the  fherijfs  court  of  Londort  for   f  %9^  3 
rent  of  land  in  the  country ^  when  he  had  nb  caufe  of  aEiion  arying 

nvithin  the  jurifdiBion*  It  was  moved  in  arreft  of  judgment,  that 
though  the  fheriff's  court  had  not  an  original  jurifdiSion  in  this 
cafe,  yet  when  the  plaintiff  was  in  the  city  that  court  had  a  jurit 
didiion  over  his  perfon ;  beiides  he  mignt  have  pleaded  to  the 
jurifdiflion,  or  fet  forth  in  his  declaration  that  he  was  held  to 
vnreafonable  bail,  and  that  might  have  been  fome  colour  for  an 
aAion.  The  judgment  was  ftayed.  4  Mod.  13.  Hill.  2  W.  & 
M.  Baugh  v.  Killingworth. 

28.  If  A.  fues  an  aftion  againft  B.  for  mere  vexation,  B,  in 
fome  cafes,  upon  particular  damagCy  may  have  an  a£tion ;  but  it 
is  not  enough  to  fay  that  A.  fued  him  falfo  &  malitiofe,  but  muff 

Jhenu  the  matter  of  the  grievance  J^cially^  fo  that  it  may  appear  to 
the  court  to  be  manifeftly  vexatious ;  per  Holt  Ch.  J,  in  delivering 
the  opinion  of  the  court.  Ld.  Raym.  Rep.  380.  Mich.  10  W.  3, 
in  cafe  of  Savil  ▼•  Roberts. 

29.  Cafe,  for  arrefting  without  caufe  of  action,  will  not  lie, 
unlefs  he  be  held  to  excefftve  bail.  12  Mod.  257.  Mich.  10  W.  3. 
t<Ieal  V.  Spencer. 

(I.  c)    In  what  Cafes  it  Ilea. 

{l.  iP  -rf.  is  commorant  in  Middlefexy  and  -B.  Iwnving  theretfy  }^^ 
^  falfo  &  malitiofe  lays  an  oBion  agtunfl  bim  in  London^  and  y,  wa& 
to  the  intent  that  his  goods  fliould  be  forfeited,  maies  afuggeftion  >n<i  Biom. 
ih^  A.  U  fmtmrofit  in  London^  and  fo  profecutts  the  fuit  till  A.  is  ^'  ^'  ^' 
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lawedy  A.  may  have  an  a£lion  upon  the  cafe  againft  B«  for 
Tnis  vexation.     Hill.  7  Jac.  in  fcaccario,  between  Shosbt,  plain* 
lifF,  AND  Walker  and  Bromlye,  defendants,  adjudged.     Quod 
ide  Coke's  Book  of  Entries,  Aftion  fur  le  Cafe,  42.] 

and  fcems  to  Intend  S.  C— — S.  P.  and  fecms  to  be  intended  the  S.  C.  dted  Mod.  4. 
.^rlorton  J.  by  the  name  of  Foxley's  cafe. 

[2.  Hill.  13  Edw.  3.  B.  R.  loi.  Thomas  UfEete,  recfptor 
^nariorum  regis  pro  vadiis  folvendis  foldiariis  in  exercitu  regis  in 
Scotia,  &c.  hnplacitat  ^\\xx\Ttios  pr<f  captione  ftve  refcujfione  equi  per 
ipfum  cflpti pro  ferv'ttio  regis  ad portatidurn  400/.  ufque  Scoiiantj  apud 
T.  ad  damnum  loool.  defendant  pleads  not  guilt^',  idco  venit 
Jurata.] 

[3.  Pafch.  I  Edw.  3.  B.  R.  Rot.  59.  Oto  de  Grandifono 
cuftos  infularum  de  Gernere  &  Jerefy,  &  aliarum  infularum  ad- 
jacentiun,  recovered  per  juratam  loool.  againft  Johannem  dc 
Vivers,  becaufe  he  with  200  others  imprifotied  him  for  1 1  day^ 
quo  minus  officiumfuam  exercere  non  pQfuit,] 

[4.  If  tenant  by  fiat,  merchant  cuts  dcnun  timber  trees,  it  feems 
that  the  value  of  them  may  be  recouped  in  a  fcire  facias  ad  com- 
putandum ;  but  he  in  the  reveriion  may  have  an  aftion  upon 
the  cafe  againft  him  for  the  damage,  over  and  above  the  value« 
21  Edw.  3.  26.  6. 


^  ]  (I.  c.  2)     Where  it  lies.     Upon  legal   Proceedings 

in  Courts.     Pleadings* 


J  !•   rNlfceit  on  the  cafe  becaufe  the  defendant  Jorged  a  reUafey  hj 
^^   which  the  plaintiff  lojl  a  ward  in  writ  of  ward  brought  by 
him  againjl  B.  and  becaufe  he  did  notfhew  that  judgment  vhjs  given 
again/I  him  in  the  writ  of  ward,  nor  what  delay  he  fuffered  by  the 
releafe,  therefore  the  writ  was  abated ;    quod  nota.     Bn  Adioi\ 
fur  le  Cafe,  pi.  68.  cites  39  E.  3.  13. 
Br.  Aaion        2.  Difceit  was  brought  againft  R.  P.  becaufe  he  fued  writ  (f 
fur  le  Cafe,    ^^^^  againjl  the  plaintiff  in  the  name  of  M,  and  3  caput/ s  and  exigent 
s/c?'  without  the  affent  of  M.  and  he  did  not  know  of  it,  by  which  he 

(the  plaintiff)  was  vexed  to  the  cofts  and  damages,  &c.  And 
i  the  defendant  faidy  as  to  the  original,  that  the  fqid  M.  retaknei 
him  at  K,  to  be  of  his  counfel  to  fue  the  writ,  by  which  he  fued  it 
by  the  affent  of  the  faid  M.  Prift,  judgment  fi  aftio ;  Mcchcley 
faid,  you  ought  to  have  traverfcd  abfque  hoc  that  you  fued  ^uitbout 
his  affent ;  But  Hals  J.  faid  no  ;  for  the  iffue  is  perfeftly  ten- 
dered, becaufe  the  declaration  is  upon  the  negative  that  he  fued  the 
other  not  unknown  to  viz.  *  without  the  confent  of  the  faid  M, 
which  is  a  mere  negative,  and  when  a  negative  is  alleged,  it 
fuffices  for  the  other  to  anfwer  accordingly  by  an  affirmation, 
which  makes  a  perfeft  iffue  j  for  a  negative  of  the  one  part  or  the 
ether  ough.  to  be  in  every  iffue,  othervnfe  it  is  not  a  good  iffue,  unlefs 
in  a  Jpecial  cafcy  and  as  to  the  3  capiais  and  exigent,  he  pleaded 
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Sriitremertt  at  another  place,  which  the  plaintiff  challenged ;  for 
he  is  not  grieved  by  the  original,  but  by  the  xapias's  and 
exigent,  therefore  the  laft  plea  is  fufficient  for  all.  Hals 
faid  no;  you  have  alleged  the  whole,  therefore  he  ought 
to  anfwer  to  all.  By  which  the  plaintiff  t  epli^dy  as  to  the  arbitre- 
inent,  no  fucb  fuhmiffton^  and  7l%  to  the  firji  matter  that  he  fued  the 
'  triginaly  as  the  plaintiff  has  fuppofed^  without  the  ajfent  and  wU  of  M. 
Prift,  and  the  other  ut  fupra,  e  contra.  But  by  the  Book  of 
Entries,  he  who  pleaded  the  affirmation  to  the  negative  fliali  put 
himfelf  upon  the  country  ;  for  this  is  an  iifue  immediately.  Br« 
Difceit,  pi.  15.  cites  7  H.  6.  43. 

3.  In  trefpafs  upon  the  cafe  againfl:  one  who  was  attorney  for 
the  plaintiiF,  and  had  falfely  acknowledged  in  court  that  the  plaintiff 
%oas  fatisfied  of  a  deht^  by  which  the  plaintiff  exclufus  fuit  of  this 
deb'^  &c.  It  was  held  that  he  ought  to  fuppofe  ^the^writ,  by 
exprefs  words y  that  he  was  not  fatisfied  of  the  debt  $  for  it  ftiall  not 
be  intended  by  the  words  (exclufus  fuit)  that  he  was  not  fatisfied. 
But  Chaunt*  for  the  defendant  paffed  over  degree.  Thel. 
Dig.  99.  Lib.  10.  cap.  9.  f.  17.  cites  Mich.  11  U.  6«  2. 

4.  Bill  ff  difceit  by  L,  again/I  P,  and  W*  attorney^  for  that  P. 
vsas  deputed  by  thefberiffof  D.  to  fend  writs  ferved  by  thefherrff  t^ 
C.  B.  and  there  came  to  the  faid  P.  a  writ  of  habeas  corpora  in  placita 
terra^  between  L.  and  Z).  fervedy  to  fend  in  1 5  Pafch.  and  the  de^ 

fendants  imbezilled  it  at  jD.  in  the  county  of  Middlefex  ad  damnum^ 
&c.  .  And  it  was  pleaded  to  the  bill,  becaufe  all  the  record  had 
not  been  alleged  certain.  Per  Porter,  nul  tiel  record  is  no  plea  in 
this  ^Stiovky  but  he  fliall  anfwer  to  the  tort  by  which  the  de- 
fendant was  compelled  to  anfwer.  Br.  Bille,  pi.  9.  cites  19  H. 
6.  29.  &  50.  &  72. 

5.  Andj-htT  lit  pleaded  to  the  abatement  thereof,  that  P.  war 
deputedy  and  W,  the  attorney  had  nothing  to  doy  and  therefore  he  ought 
to  have  fevered  billsy  et  non  allocatur.  Br.  Bille,  pi.  9.  cites 
19  H.  6.  29.  &  50.  &  72. 

6.  By  which  he  faid  that  the  bill  was  in  retardationem  recupera^  [  597  J 
tionisy  where  \\  fbould  be  in  retardat'  fcBa  fu£y  &  non  allocatur; 

for  bill  has  noformy  therefor  Cy  if  it  has  fubjlance  it  is  fufficient.     Br. 
Bille,  pi.  9.  cites  19  H.  6.  29.  &  50.  &  72. 

7.  And  after  lit  faid  that  this  fuit  ought  to  be  againfl  the  fl^eriff 
himfelf y  &  non  allocatur. ;  for  the  defendants  made  the  difceit,  ^ 
and  not  the  (heriff,  and  there  it  is  agreed,  that  if  ofte  makes  the 
difceit  or  trefpafs  by  excitation  of  the  othery  yet  the  fuit  lies  againft 
both,  quod  nota,  and  (hall  give  the  matter  in  evidence,  as  it 
feems ;  for  there  is  no  accefiary  in  trefpafs.  Br.  Bille,  pi.  9. 
cites  19  H.  6.  29.  &  50.  &  72. 

8.  By  wh'tch  he  faidy  that  after  the  delivery  of  the  writ  to  him^ 
and  before  the  fubfir action y  the  fberiff  by  N.  his  under-fheriffy  com-' 
manded  him  to  retain  the  writy  viz.  at  D.  in  the  county  of  D.  by 
which  he  did  //,  which  is  the  fame  fubflra^liony  &c.  where  the  aEnon 
was  brought  in  Middlefex y  and  the  tortfuppofed  therCy  and  therefore 
CO  plea  without  traverfing  tHe  tort  in  Middlefex,  by  the  bell  opif 
nion.     Br.  Bille,  pi.  9.  cites  19  H.  6.  29.  &  50,  &  72. 

9.  Difceit 


1 

i 


[Cafe.    Gift.] 

S  ^       .  ^^ «.     Difceit  was  brought,  becaufe  in  praci^  quod  reddai  broaglifi 

i^f  ^^***p\.  %^^v^       -fclie  plaintiff  againft  the  defendant  in  bank  at  Weftminftcr  in 

"^^^Slet        -^flr^^^        <:ounty  of  Middlcfcx,   he  cq/l  prdeBUn  quia   moratury   &c« 

^^C.  ^  -p  ^^^.^^^^  he  was  attending  at  bis  own  hufinefs  in  the  county  ofTork, 

anient  was  demanded  of  writ,  becaufe  it  was  de  placito  de 

Tnefuagioy  and  40  acres  ofland^  and  did  natjbevo  by  Hvhat  a3ion  ; 

yet  well,  becaufe  the  certainty  of  the  land  appeared.     Br.  Dif- 

^   pi.  I.  cites  20  H.  6.  lo. 

_  o.  In  writ  upon  the  cafe,  that  the  defendant  manucepit  curare 

z^t^fn  querent'u  de  infimutate^  and  the  defendant  ita  negligenter 

r'3m  fuam  fecit  quod  equus  interiit,  &c.  no  contra  pacem  fhall 

in  fuch  writ,  and  if  there  be  it  fliall  abate.    Thel.  Dig.  114. 

.10.  cap.  24.  f.  II.  cites  43  E.  3.  33*  Trin.  17  E.  4.  2. 

X  !•  Cafe,  &c.  for  profecuting  a  plaint  in  London^  nvben  the  caufe 

Slio^«  *55*  ^-  ^£lion  did  arife  out  of  the  jurtfdidlion*     It  was  moved  in  arreft  of 

^'  ^  i^i^A    ^^.dgn^^^j  ^^^  ^^^  plaintiff  ought  to  have  pleaded  it  to  the  j«- 

Sle  ?o\nt       3    -  -^^xQCxoviy  and  if  the  plea  had  been  refufed,  then  a  prohibition 

^«va«  *^*  *^'  ^*  ^->iald  have  been  granted.     The  court  inclined  to  that  opinion, 

^^^^'u^tbc       ^^^^-^S,  judgmeiit  was  ftayed  till  the  plaintiff  ihould  move  it  again< 

^odge*.-^^    ^pLxxA  afterwards  the  plaintiff  moved  for  judgment,  and  the  cafes 

^  MoA- ^^'^     -f^^    ^jjg  *  margin  were  cited  to  maintain  the  a£tion  5  but  the  court 

cb^J-^'^    ^I^^tf   ^0^  fatisficd  with  the  aftioft.     Carth.  189.  Temple  v.Kil- 

^Viac  cafe  -ro^c^^'^'^  '^^  *°  inferior  court,  where  the  court  has  not  jnnrdiffioa ;   tfatt  the  Ml 

^^\\  not  Ue  fo**  ^^^^^  Huntingdon  afllfes,  and  referred  to  C.  B.  and  there  adjudged  that  §Qir  tfaiflf  one 
^.afe  In  point  «r^^  ^g  ^^loH  tt  all,  no  a^ion  Ues,  unlefs  ic  appears  to  be  with  a  maikioas  and  vcxaiioua 
,«tf4thottt  any  c»***^ 

^efign.  ^Zro*  J*  ^^7*  ^^*  ^*  ^^^*  S36.-— Stat.  3  K.  I.  cap.  38.    Regifter  9s.     F.N. 

•  Hob.  »6S-         nd-  ^^i*  ^'*^'  4^3*  4^<P*  14-  b*  K.e!w.  106.  a.  10  Rep.  Cafe  of  the  Mar&aUea. 
^.  4.5.  (F)  I  ^**'   ^.      7  H.  6.  45*   Vent.  369.   Hodfon  ▼•  Cook^  Trin.   27  Car.  %•  Smith  ▼• 
jritzh.    EUoppd     * 
^iftller. 

J.  ^pg  -J  (K.  c)     The  Gift  of  the  Adioiu 

See  (M.  c) 

•f  The  ori-    f  r      %'^  ^  mzxi  Jlnds  my  goods,  and  does  not  deliver  them  upon  demand^ 

m^^  is  miT.  '^     *  J-    an  a£llon  upon  the  cafe  lies  for  the  non-delivery  of  than 

printed  (He)         ^^^  clemand,  per  quod  f  I  lofe  fo  much  of  the  profit  of  the  good% 

V^^^gh  this  is  only  a  non-feafance.    Pafch.  15  Jac.  B.  R.  Mould 

i'TNN,  adjudged  in  a  writ  of  error.] 

f  ^»    An  a<^ion  upon  the  cafe  lies  far  tolly  fbewing  thai  fuch  a 

^^  ^  —     ,      ^^    politic  of  a  vill  has  ufed^  time  whereof  memory ,  65V.  to  repair 

(^^  P'-^r**'^  ^r^^^^  w^i//f,  g^tesj  and  bridges  within  the  wiW^and  in  confideration 

^«  notet'  '^  tC^^^^r^^^  ^^^^  bad  time  outofnundj  &c.  de  quolibet  fummagio  brafii, 

'^  ^^      -^t,  of  evtry  }>orfe4oad  of  malt  imported  into  the  faid  vill  to  be 

^^/^  halfpenny y  and  that  the  defendant  fuch  a  day  did  impottfo 

/yorfe-loads  of  malt  to  be  fold  in  the  vill,  per  quod  he  ought  to 

i^idfo  much  for  toll,  the  which  he  refufed  to  pay,  licet  reqiu- 

&c.    Though  an  a£tion  of  debt  lies,  yet  this  adion  lies 

it  being  grounded  upon  a  deceit.     Mich,  x  i  Car.  B.  R. 

J  en  Spk.xsly  and  Evans,  per  curiam,  ruled  in  a  writ  of 

4:  as  :o  tliis  point,  upon  a  judgment  given  in  the  town  ol 

though  reverfcd  for  another  matter.] 

12  f3-  la 
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f  3.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that  thi 
defendant  fulkd  down  and  pro/hrated  one  wcdl^  which  divided  the  houfe 
of  the  plaintiff  and  defendant^  and  alfo  pulled  off  the  tiles  from  the 
houfe  of  the  plaintiffs  per  quod  the  water  came  into  the  plaintiffs  houfe ^ 
and  ratted  the  timber y  therefore  the  aSion  lies  \  for  though  he  might 
have  an  aftion  of  trefpafs  for  pulling  off  the  tiles,  yet  this  aftion 
lies  alfo,  inafmuch  as  it  is  alleged  that  by  reafon  thereof  the  tim- 
ber of  the  houfe  is  rotten.  Mich.  10  Car.  B.  R.  between  Booth 
AKD  Oliver,  adjudged,  this  being  moved  in  arreft  of  judgment 
after  a  verdid  for  the  plaintiff.^ 

(L.  c)     Cafe,  not  Affife.  c?J^h). 

[l.  p'OR  negligence  in  non-feafance,  an  a£tion  updn  the  cafe  lies,  ^'V^^!?* 
"    and  not  an  affife.    1 1  Hen.  4.  83. J  ^'  ^4*  cites 

S.  C.  Bf.  Nniaiiccy  pi.  31.  citn  S.  C.  per  Thini.  and  Hanlbe* 

fa.  As  if  he,  who  ought  to  repair  a  bridge,  does  not  repair  it,  ?*"' J^J?j?" 
per  quod  it  falls,  an  aftion  upon  the  cafe  lies  for  this,     n  H.  jj'^,  \^ 

4.   83.3  -S.C.  aoi 

o.  P. 

[3.  So  if  he,  who  ought  to  feour  a  ditch,  does  not  fcour  it,  per  B'*  AdioA 
cuod  my  landisfurrounded,  an  aAion  upon  the  cafe  lies.     1 1  Hen.  ^?'  ^*  ^*v» 

•  ^^  »  *  pi*  44*  cites 

4-  83.J  s.  c7 — 

Br.  Nu. 
lance,  pi*  31*  c>^  S.  C.  pet'Thim.  and  Hanke. 

[  599  J 
[4.  But  for  the  miffeafance  of  a  thing,  no  a£lion  upon  the  cafe  Br.  Aaroa 

lies,  but  an  affife.     1 1  H.  4.  83.]  ^J' '« c*f^ 

'  t      JJ  pl.44.  citce 

2>«^»  ——Br.  Nttiaiice,  pi.  31,  cltei  S.  C» 

ty.  As  fof  the  maling  an  hedge  crofs  the  way,  no  a&ion  upon  the  I>.  »^6.  h. 
cafeUes.     11  Hen.  4.  83.  D.  8  El.  250.  88.    Contra  Pafch.  ic  g'lP^lS'** 
Jac.  B.  R.  adjudged.]  ^^'^^^ 

Holcome. 

[6.  If  a  man  flops  my  way  totally,  though  an  affife  lies  for  it,  •  Noy  37. 
yet  I  may  have  an  ad^ion  upon  the  cafe  at  my  election,  as  in  cil"^^  ^' 
Slade's  cafe,  that  debt,  or  an  adion  upon  the  cafe  lies  upon  a  con^  s.  C  in  a 
trail.  Pafch.  1 5  Jac.  B.  R.  adjudged,  this  matter  being  moved  writofer* 
in  arreft  of  judgment.  Pafch.  42Eliz.  B.  R.  between  *  Church  ^c^^^i^' 
AND  Cantel  adjudged,  Trin.  1 1  Jac.  B.  R.  between  f  Collo-  j JiJ^ent, 
COTE  and  Tucker  adjudged,  Mich.  3  Jac.  B.  %  Gainsford^s  for  that  th« 
cafe,  per  curiam.]  t^'^^ 

well  brought ;  and  perhaps  a  ftraoger  did  it,  and  not  the  terteoant  j  or  he  thtt  did  it  may  be  dead  and 
./onp  affife.  '  * 

f  See  (N.  c)  pi.  38.  S.  C.  and  the  note  there. 

{  Noy  112.  Gainiford  y.  Nightingale^  S.  C.  adjodg^  theadlon  well  brought. 

[7.  If  a  man  flops  my  water<ourfe,  per  quod  my  land  of  5;vhich  I  ^'  W*  ^^• 
am  fcifed  in  fee  is  furrounded,  though  I  may  have  an  affife,  yet  I  ult^w,  ^* 

may 


aaiow  [Cafe.  Gift.] 

may  have  an  action  upon  the  cafe  at  my^elcAion.     Micll.  32  & 
33  Eliz.  B.  R.  between  Stye  and  Mordant  adjudged.] 
stfd  AiE-  J  Mod.  50. 

'^-  [8.  If  1  have  common  in  Black-acre,  as  appendant  to  certain  /cnaEr 
^j'  whereof  I  am  fdfed  in  fee,  and  the  tenant  of  Btack-acrc  plovu  the 
rti  land,  I  may  have  an  adion  upon  the  cafe  againil  him  for  the  dif- 
=  turbance  of  my  common,  though  i  am  feifed  in  fee  of  the  land  to 
"^  which  the  common  is  appendant.  Mich.  32  &  33  Eliz.  B.  R. 
between  Loveret  and  Townsend  adjudged.] 

gly.-  I  Ee.  16].  pi.  354-  S.  C.  Id  taddan  Tcibii. 

E»-        [9.  If  a  man  </(ivrt/ /a/Bw*  cwiyam  i7jw«  from  my  water-courfc  to 
**'    my  mill,  though  I  may  have  an  aflife  for  tliis,  yet  an  a£lion  upon 

'9      the  cafe  lies  at  oiy  election.     Mich,  10  Jac.  B.  R.  Kirbt's  cafc^ 

«='«   pcrcunam.] 

om  fail  cotti-tiiiUa  ended  in  (Ik 


10.  If  the  lord  approves  where  I  have  common,  zaA  Jlopt  my 

viay  appendant  to  it,  I  fhall  hava  affift  of  common;  and  if  my  way 

appeiidant  is  (lopped,  I  fhall  have  affife  of  nufance,  but  not  where 

a  way  in  grofj  is  (lopped  ;  for  aflion  upon  the  cafe  hes  there, 

and  not  altife ;  per  Scotte  and  Uanke.     Br.  Aihfe,  pi   f  5.  cites 

iiH.4.»S. 

«=»«  II.  In  fcire  facias  it  was  faid,  that  if  a  man  bat  aft  office,  and 

^^In    another  difturbs  him,  fo  that  he  cannot  have poffijjion  to  have  affife, 

C         therethe  party  (hall  hnve  an  aflion  Upon  the  cafe.    Br.  Aclionfi.. 

^*'^^^'   Ic  Cafe,  pi.  94.  cites  6  E.  4. 9. 

^any  in  LoDdan,  if  ittK  a  fRcbold,  ciiher  cafe  oi  afiibliei;  per  HoltCfa.  J.  6  Mod.  i3Micb> 

>oo  j        12-  Upoti  a  contraH  debt  only  lies,  and  not  a£lion  on  the  cafe, 
•  becaufe  defendant  may  wage  his  law.     Mo,  433.  pi.  596.  HiU. 
38Eiiz.  B.  R.  Slade  V.  Morly. 

13.  If  B.  claims  reafonahU  ejiovers  in  the  foil  of  A,  and  A.  cuts 
\i.  s.c!  0^"  "^^ '^'  •aiood,  B.  (hall  have  atlion  of  the  caie,  and  not  affife  \ 
1,  [biiif  for  when  all  is  dedroyed,  he  cannot  be  put  in  feilin.  Yelv. 
iiordcuM  188.    Mich.    8  Jac.  B.   R.    Per  cur.in  cafe  of  Dewclais  -r. 

■n  all  the   ir        .   n 

™.,  Che   Kendall.       . 

nmoncc  iriy  bare  aflifc. —   —  F.  N.  B.  %%,  (I)   ;;.  S.  P.  dut  B.  Ihall  hire  iffilc. 9  Rep. 

i;  b.  it  wai  held  pec  cur.  thit  if  fi.  hit  cummon  at  eHotcri  in  fee  ni  for  iift,  and  all  die  wood  ii 
:  down,  B.  lliili  hive  aSd:,  bcc^uf!  if  a  1  diirdlln  of  his  comiDon  j  but  if  be  bu  only  a  itrm  ia 
■a,,  Yt  Ibill  ban  adlion  on  ih<  cafe ;  and  ciicd  S.  P.  adjudged  Hill.  5  Jac.  C.  '^.  Banolph  r. 

pping. S.  P.  ai  to  t!ie  fetor  ftichoM,  Hob.  43.  by  Hobiit  Cfa.  J.  and  lays  that  iKe  in. 

itance  of  the  CDin.iion  of  eitoieis  remains,  notwithflanding  then  arc  no  elfoTen,  or  elfe  be  eould 
1  have  an  aflife  wheicin  he  muft  dccUre  of  hii  inheritance  or  frecboLd,  at  leall  by  grant  or  by  pre- 
ipiion  ;  and  he  (hall  recover  a  leilin  of  thtfe  cDoven  whith  are  OM  in  beinj!,  whereof  he  13  fuppafe4 
be  diflelfcd,  and  allii  damagei,  not  accordingta  what  it  now  yieldi,  but  iccsidiog  to  the  hiIbc  it 
Ided  commaaibui  annii,  tboveb  it  wu  uncertain. 

END    OF    THE    FIRST    VOLOME^ 
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